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134 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 37-39.
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3¢ Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 38.
obisbgemgdga  Logombbyg goboyddgom  9dcodgbmdols 3Jmby  sJaombgdols  jm@3m@sEoosb
,,2;)0(]3338013” @M.

BTDGCL, § 251 (g).

47



gasgg@ol  Jbaogbo dmwgey@o  3obmbo  jm@3mGAs3E0gdol  dglobgd
0mgomoli§obgdl  od3ombg@gdol® s @odgdRmGsGol  dmbofoggmdsls
96T gdobB?  Asbbodoodo.  gg@dm,  dmpgma@do  obmbol  msbobdow,
dgaTydol @AM, Lododms Gmagmai wodgdmds@ol, sbggg ojaombydgdols
056b3m05.140 Jmpgaa@do  jobmbols dobgogomsy e@ygbogos sdmbsgmoligdo
5J(30mbg@Mgdols  0obbdmdolmsb  wogegdodgbom,  gg@dme: s JEombydgdols
0obbdmds o oMol Logodm: 1) oy jmddsbos  2obog@dmdl  o@lgdmdsls
dgaTydol  gdga;  Lodgaob@@dsEom  gobsgbowo  @bgds  0y03g;  3m3d3sbools,
OmIgenoi gobog@dmodl sOLgdmdsl, sJEombydgdo 0dbgbosh 0yogg 9B gdgdols
©> 30030920950l IB@mdgangdo, GOEym®O 3 0943696  F®obbsJE0sdwyg b
dgaTydol  goblobm@ogmgdams  godmdggdygemo  oJ30gdol  Momegbmds  o@
509350 90> 5OLgogmo 530900l 20%-15141 2) w9 gHm0sbogds ©gs JMI3sbos
©s ‘dgogomdogno 3md3sbos, MmIgando s 3MI3sbos Gemdl sjzosms 90%-
i 30063142

138 dopgeg®o  gobmboli (§11.04(f)) mobsbdoe  bdol  gagagdom, obggg, Lodygdemdgb ol
>dombg@gdo, OmIgmmsi hggymgddog dgdmbgggzedo bdol gaagds o@ sjgm, g@Mdm, oy
Ygagdol dgogye domo od3ogdo  godsnddbgds Lbgs gansbol of3ogdew ob gy b
Jobgdo ob 3m339bLoools Lbgs Lodygsmgdom ob my dnlbognmebgemo G@asbbsdizoom oigengds
3MO30M5300L  Lo@gaolGOoEom  asbosiboomn  @gagmmomgdgao  sJ3ombgdgdol gaagd®ogo
dogmdsdgmds. 0d gdnbgggsdoi go oy Slgmo sfEombg@gdo sbogn  3md3sbosdo  doomgdgb
03039 Lobol 9gagdgdls s 3M0goagaogol, @@ odgsdobpgan  3md3sbosdo oo, dsmo

396d0ly@sdo  dmbsfoamgmds do0bz  oyEomgdgeos. doofyggdomgdols dobswgdsw  Lakodms
slgm  oJaombytms  mommgymo  gmslol  msbbdmds (class voting). oJzombg@gdol  ge@o

Ygofgdsl  dgomgogl, 0d  dgdmbgggsdoz  go oy hggumgddogo  oj3ogdol  dgenmdgen
5J0mbg@gdl  mobbdmds  ofgm  bomdgsdo. @garogg@ol  Logm@3m@sEom  Lads@mogro
Sbo@myog®  @gaamodgosl o omgooliobgdl, - Oesterle A. D., The Law of Mergers and
Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 50-51.

139 dopgmg®o  3obmbo 3m@3m@siogdols gbobgd sbggg omgsaolifobgol ,,d9@Fydol dbpogl”
AObbsJz0sl, @mIgmoi (3bmdognos Compulsory Share Exchange-ol Lsbgen§mogdom. 39@dmo,
dopgmg®o  gobmbols  go@3m@sEogdol  Yglbobgd  §1103  ©o  §11.04  Fgbangdols  mobsbdsw,
Ygdbygogger  go@3m@sEosl  dgydmos  dgodobml Ledobby  go@3m@sEool gomo  ob  3g@o
goobols godmdggd o gggems oJi3os, @Golmgolsi bakodms Lodobby gaosbols ofiombgdms
4353 gbmdol mobbdmds. gl 3OMEgEYgds goblbgsgogds 9dgsmme oJ3omby®gdoby gyaols
Ygmogobgdolash, Lowsi mommgyao domysbo mgommb §yg90L  dgmegobgdols dowgdol o
3J30950L aslbgoligdols Logombl. @oi dggbgds Jgdbyowgger 3m@3m@siGosl mg 3 aoMoggdols
Yggao  d9albyoggeo  3m@3m@sEos 0@  2sdmydggol  s@lgdymo  Logok®me  ©sdggdyeno
o>diogool  20%-bg gL,  aoMoggool  goblobm@zogengdmsm  dgoggmo  3m@3m@siEools
3J0mbg@ms  mobbdmds o  s@ol Logo®m. Lbgs dgdmbgggsdo  dgowggemo  3m@3m@siools
3Jombgams  YdBogm glimdol  wobbdmdss  Lokodm. Impgenygdo  gobmbols  mobsbdo@, my
>mbodbyem BObboJ30sl, godyopggee  JWA3MGS30sTdo,  godmyhbws  dm§obssmdmgyy
o>jombg@gdo,  @mImgddsz  Yodymgomo  3mbogos  @ssgoJlodgl  gMgdobg,  oliobog
goEgogmbo  5M0sb  goslbgolmb  Logygmodo  sj3ogdo  Fgdlgowggeo  3m@3m@siGools
LoboMpgdeme.  Lfm@go  s30¢md  3Jgos  osmbodbygemo  Lsbol  aotoggdsl - ,5]30gdol
0dgengdomo  asgers”  (compulsory share exchange). doybgosgs  0dols, Gmd  Imegeryg@o
3obmbom gomgomolifobgdymo gl B@sbbojios 033agdgbBo@mgdymos sdg@ogzols dggdmgdyeno
IBoRgools  40-bg  Fgp  IBoBTo, gasggdols  Logm@dm@sigom  bads@msmo ol o6
omgogoliffobgdl, - Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3“ed., N.Y., 2012, 18.
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198 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 39-41.
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150 Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 2-3.
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25% Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3" ed., N.Y., 2012, 81.

255 Ogsterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 331.

26 Bainbridge M. S., Mergers and Acquisitions, Foundation Press, 3" ed., N.Y., 2012, 82, , A related
covenant, which is also quite common, is a provision allowing the aquirer to terminate the agreement if there
is a ,,material change” in the condition of the target’s assets prior to closing. Courts have interpreted these so-
called ,,no material change” covenants quite narrowly. A significant drop in value of the target’s assets is not
covered, for example, absent quite explicit contractual language. Instead, courts usually interpret these clauses
as referring to a change in the physical condition of or title to the target’s assets. In addition, courts put the
burden on the party seeking to invoke the clause to show that the allegedely material adverse effect will be
significant and lasting. Accordingly, such a clause is treated as a backstop protecting the acquirer from the
occurrence of unkown events that substantially threaten the overall earnings potential of the target in a
durantionally-significant manner. A short-term hiccup in earnings should not suffice; rather the Material
Adverse Effect should be material when viwed from the longer-term perspective of a reasonable acquiror. As
a practical matter, judicial hostility to material adverse change clauses means that acquirers rarely can rely on
them as a justification for walking away from the deal. In Hexion Specialy Chemicals, Inc. v. Hunstman
Corp. (Hexion Specialty Chemicals, Inc. v. Hunstman Corp., 965 A.2d 715 (Del. Ch. 2008)), for example, the
Delaware Chancery Court emphasized that an acquirer has a heavy burden to establish the existence of a
material adverse change. Indeed, that burden is so heavy, that Delaware courts have never found a material
adverse effect to have occurred in the context of a merger agreement”.

#T1BP, Inc. v. Tyson Foods, Inc, Delaware Court of Chancery, 2001, 789 A.2d 14.
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%92 Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 769,
,,if the actions of the board were motivated by a sincere belief that the buying out of the dissident stockholder
was necessary to maintain what the board believed to be proper business practices, the board will not be held
liable for such decision, even though hindsight indicates the decision was not the wisest course. See Kors v.
Carey, Del. Ch., 158 A.2d 136. On the other hand, if the board has acted solely or primarily because of the
desire to perpetuate themselves in office, the use of corporate funds for such purposes is improper. See
Bennett v. Propp, Del., 187 A.2d 405, and Yasik v. Watchel, 25 Del. Ch. 247, 17 A.2d 309”.

%Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 770,
It is important to remember that the directors satisfy their burden by showing good faith and reasonable
investigation; the directors will not be penalized for an honest mistake of judgement, if the judgement
appeared reasonable at the time the decision was made”.
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%% Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493 A.2d 946.

305 FobBados o,  go@3masaogmo  dodmgs  ©s  bgmddogobgamms  3slygbolidygdamds
Lo 3mA3m@sGom Lods@mogndo, md., 2006, 115.

%% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 775,
,.In the board’s exercise of corporate power to forestall a takeover bid our analysis begins with the basic
principle that corporate directors have a fiduciary duty to act in the best interests of the corporation’s
stockholders. As we have noted, their duty of care extends to protecting the corporation and its owners from
perceived harm whether a threat originates from third parties or other shareholders.”
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%7 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 777,
,»In conclusion, there was directorial power to oppose the Mesa tender offer, and to undertake a selective
stock exchange made in good faith and upon a reasonable investigation pursuant to a clear duty to protect the
corporate enterprise. Further, the selective stock repurchase plan chosen by Unocal is reasonable in relation to
the threat that the board rationally and reasonably believed was posed by Mesa’s inadequate and coercive
two-tier tender offer. Under those circumstances the board’s action is entitled to the measured by the
standards of the business judgement rule.”
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had some relationship with companies doing business with Revlon. The court noted that on this record “we
cannot conclude that this board is entitled to certain presumptions that generally attach to the decisions of a
board whose majority consists of truly outside independent directors”.
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Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 764.
$2Thompson O., Corporations and Other Business Associations, 5 ed., Aspen Publishers, N.Y., 2006, ,, After
the directors authorized management to negotiate with other parties, Forstmann was given every negotiating
advantage that Pantry Pride had been denied: cooperation from management, access to financial data, and the
exclusive opportunity to present merger proposals directly to the board of directors. Favoritism for a white
knight to the total exclusion of a hostile bidder might be justifiable when the latter’s offer adversely affects
shareholder interests but when bidders make relatively similar efforts or dissolution of the company becomes
inevitable, the directors cannot fulfil their enhanced Unocal duties by playing favorities with the contending
factions”.

%32 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 794-
818.

%% paramount Communications v. Time, Inc. Delaware Supreme Court, 1990, 571 A.2d 1140.
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%9 Thompson O., Corporations and Other Business Associations, 5 ed., Aspen Publishers, N.Y., 2006, 799,
Unocal, 493 A.2d 946, ,,In Unocal we held that before the business judgement rule is applied to a board’s
adoption of a defense measure, the burden will lie with the board to prove (a) reasonable grounds for
believing that a danger to corporate policy and effectiveness existed; and (b) that the defensive measure
adopted was reasonable in relation to the threat posed”.
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#*Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 801,
“The usefulness of Unocal as an analytical tool is precisely its flexibility in the face of a variety of fact
scenarios. Unocal is not intended as an abstract standard; neither is it a structured and mechanistic procedure
of appraisal. Thus, we have said that directors may consider, when evaluating the threat posed by a takeover
bid, the “inadequacy of the price offered, nature and timing of the offer, questions of illegality, the impact on
“constituencies” other than shareholders, ... the risk of non-consummation and the quality of securities being
offered in the exchange.” 493 A.2d at 955. The open-ended analysis mandated by Unocal is not intended to
lead to a simple mathematical exercise: that is, of comparing the discounted value of Time-Warner’s expected
trading price at some future date with Paramount’s offer and determining which is the higher”.
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financing” and (b) the Paramount Board determines that discussions or negotiations with the third party are
necessary for the Paramount Board to comply with is fiduciary duties”.

7 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 806,
,»Second, under the Termination Fee provision, Viacom would receive a $100 million termination fee if: (a)
Paramount terminated the Original Merger Agreement because of a competing transaction; (b) Paramount’s
stockholders did not approve the merger; or (c) the Paramount Board recommended a competing transaction”.
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%50 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 809,
,,In particular, this court has stressed the importance of the board being adequately informed in negotiating a
sale of ctrol: ,, The need for adequate information is central to the enlightened evaluation of a transaction that
a board must make”, Barkan, 567, A.2d at 1287”.

%1 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 810,
,»Such scrutiny is mandated by: (a) the threatened diminution of the current stockholders’ voting power; (b)
the fact that an asset belonging to public stockholders (a control premium) is being sold and may never be
available again; and (c) the traditional concern of Delaware courts for actions which impair or impede
stockholder voting rights”.
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Lobodo@mamd  bobo  aoqligs,  @Om3  go@sdomboo  s@SL{m@o
093909005  moodol  Labodo®mam  Loddol  aoesfyggdommgdsl, @owoasb

%2 Gerasimchuk E., Stretching the Limits of Deal Protection Devices: From Omnicare to Wachovia, 15
Fordham Journal of Corporate and Financial Law 685, 2010, p. 4, ,,Although [the Revlon] enhanced scrutiny
test involves a review of the reasonableness of the substantive merits of a board's actions, a court should not
ignore the complexity of the directors' task in a sale of control. There are many business and financial
considerations implicated in investigating and selecting the best value reasonably available. The board of
directors is the corporate decision-making body best equipped to make these judgments. Accordingly, a court
applying enhanced judicial scrutiny should be deciding whether the directors made a reasonable decision, not
a perfect decision. If a board selected one of several reasonable alternatives, a court should not second-guess
that choice even though it might have decided otherwise or subsequent events may have cast doubt on the
board's decision. Thus, courts will not substitute their business judgment for that of the directors, but will
determine if the directors' decision was, on balance, within a range of reasonableness. Revlon duties are
triggered when there is a change of control caused by a cash-out merger or a break-up of the corporate entity”,
Paramount Communications Inc. v. QVC Network Inc., 637 A.2d 34, 45-46 (Del. 1994) (citing Unocal Corp.
v. Mesa Petroleum Co., 493 A.2d 946, 955-56 (Del. 1985)).

%52 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 812-
813, “If the appropriate inquiry is whether a change in control is contemplated, the answer must be sought in
the specific circumstances surrounding the transaction. Surely under some circumstances a stock for stock
merger could reflect a transfer of corporate control. That would, for example, plainly be the case here if
Warner were a private company. But whether, as here, the shares of both constituent corporations are widely
held, corporate control can be expected to remain unaffected by a stock for stock merger. This in my
judgement was the situation with respect to the original merger agreement. When the specifics of that
situation are reviewed, it is seen that, aside from legal technicalities and aside from arrangements thought to
enhance the prospect for the ultimate succession of [Nicholas J. Nicholas, Jr., president of Time], neither
corporation could be said to be acquiring the other. Control of both remained in a large, fluid, changeable and
changing market. The existence of a control block of stock in the hands of a single shareholder or a group
with loyalty to each other does have real consequences to the financial value of “minority” stock. The law
offers some protection to such shares through the imposition of a fiduciary duty upon controlling
shareholders. But here, effectuation of the merger would not have subjected Time shareholders to the risks
and consequences of holders of minority shares. This is a reflection of the fact that no control passed to
anyone in the transaction contemplated. The shareholders of Time would have suffered dilution, of course,
but they would suffer the same type of dilution upon the public distribution of new stock,” Paramount
Communications Inc. v. Time Inc., Del. Ch., No. 10866, 1989 WL 79880, Allen, C. (July 17, 1989), reprinted
at 15 Del. J. Corp. L. 700, 739 (emphasis added).
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stockholders in the surviving corporation. When a transaction involves a mix of cash and stock uncertainty
lingers as to exactly when Revlon may be triggered. Delaware courts have held that when 33% of the
consideration is cash Revlon is not triggered, while a transaction involving 62% cash would likely trigger
Revlon and thus would be subject to that higher level of scrutiny. However, where the courts will draw the
line between 33% and 62% has yet to be seen.”

%1 Ji L. X., A New Look at Dead Hand Provisions in Poison Pills: Are They Per Se Invalid After Toll
Brothers and Quiturn?, 44 Saint Louis University Law Journal 223, 2000, 6, ,,Whether a target board will
adopt a poison pill in the face of a hostile offer, or as a pre-planned defensive measure, involves a two-part
analysis. First, the design of the pill must be valid under state corporate law and the board must have the
statutory authority to adopt it. Whether the board has the statutory authorization turns on an interpretation of
the statute. Without this authorization, no poison pill will be upheld in any state. Second, the action of the
board in adopting the pill must be consistent with its fiduciary duties. That is, for the board of a Delaware
corporation, the adoption, use, and redemption of the pill, an anti-takeover defensive measure, must satisfy
the Unocal two-prong test of the enhanced business judgment rule before the board can be accorded the
protection of the traditional business judgment rule.”

%2 sautter M. C, Rethinking Contractual Limits on Fiduciary Duties, 38 Florida State University Law Review
55, 2010, 5, ,,Specifically, the debate among jurists, scholars, and practitioners has centered on whether deal
protection provisions in nego-tiated transactions should be reviewed under the deferential business judgment
rule or whether the Unocal Corp. v. Mesa Petroleum Co. enhanced scrutiny standard normally applicable to
hostile takeovers should be applied. Although the soundness of applying this enhanced standard has been
questioned and criticized, the Delaware Supreme Court in Omnicare, Inc. v. NCS Healthcare, Inc. applied the
Unocal standard to deal protection provisions after analogizing these provisions to defenses adopted by a
company to ward off a hostile tender offer. Thus, following Omnicare, dealmakers must consider the
application of this enhanced standard to deal protection devices in negotiated non- change-of-control
transactions.”

%3 Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 580, , there are
three choices for tests applied specifically to the deal protection covenants — the Revlon best-price duty
applies, the Unocal enhanced scrutiny tests applies, or the unadorned business judgement rule applies. Many
including a Vice Chancellor of the Delaware chancery court, argue that since all deal protection measures in
acquisition agreements, even if not in the Revlon zone (stock swap mergers among equals, for example),
inherently favor one bidder over other unwanted bidders, a form of enhanced scrutiny analysis should apply.”

%% Unocal, 493 A.2d 946, , before the business judgement rule is applied to a board’s adoption of a defense
measure, the burden will lie with the board to prove (a) reasonable grounds for believing that a danger to
corporate policy and effectiveness existed; and (b) that the defensive measure adopted was reasonable in
relation to the threat posed”.
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%6 Gilson J. R., Unocal Fifteen Years Later (And What We Can Do About It), Corporate Governance, Law,
Theory and Policy, Edited By Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 544-554.

%7 Gilson J. R., Unocal Fifteen Years Later (And What We Can Do About It), Corporate Governance, Law,
Theory and Policy, Edited By Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 548-549.

368 JobBamos @,  go@3mGsgogmo  doGmgs  ©s  bgmddmgobgamms  35Lgbolidygdamds
Lo 3mA3mMsi3om Lods@msgndo, md., 2006, 219.

369 dsobymsdy ., bsdgfs®ddgm  asblxol  Fglo  Logm@dmdsigom  Lads@moa@o  (sdg@ogols
Yggomgdgmo  BoBgools s  boJodmggaml  Lods@marols  dopsmondy),  Logmd3meszom
Lodotmanol 3@gdgeo 1, @ge. 0. damememo, md., 2011, 126-130.
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310 JobBamos @,  go@3mGsgogmo  doGmgs  ©s  bgmddmgobgamms  35lgbolidygdamds

Lo 3mA3m@s3om Lods@msgndo, md., 2006, 232.
7L Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).
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% Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).

$7% Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493 A.2d 946.
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%75 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).
376 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).
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377 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011), ,,An inadequate, non-
coercive offer may [ ] constitute a threat for some reasonable period of time after it is announced. The target
corporation (or other potential bidders) may be inclined to provide the stockholders with a more attractive
alternative, but may need some additional time to formulate and present that option. During the interim, the
threat is that the stockholders might choose the inadequate tender offer only because the superior option has
not yet been presented.... However, where there has been sufficient time for any alternative to be developed
and presented and for the target corporation to inform its stockholders of the benefits of retaining their equity
position, the “threat” to the stockholders of an inadequate, non-coercive offer seems, in most circumstances,
to be without substance”, - Shamrock Holdings, Inc. v. Polaroid Corp., 559 A.2d 278, 289 (Del.Ch.1989).

%78 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).

379 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011).
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Fobsswdwgy dgdmbgggedo o@ 33946905 ,,Loabmd®ogo” odyangds.
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Ro@5dobomolbs s  mo0dol  Loddglbmsb  30ds®mgdsdo.  39@dmE, Jos@mognos
Ro@5dobool s S0 SGm@oJnbol  Ygmegobgdgdo,  m@ogg  Lodobby
3MO30@5300L  dmOEgdol  mgoglsb@olbom  ogm  Igylodsdm  3md3sbogdol
9o Y@  00MgdbY gdsbmob dop®od vodgolbol be@ols mgoalsb@obom, dom
3™335605do  ga@m dgBo o0gm ©sygymgbgdaog dmggdol dJowgdol ILy@ggero
sJaombg@do (short-term value shareholder),3 bogm woodol 3033560530 9gG®
3960 0ym boba@demogdmddgo 390L3gd@ogoby Mm@0gbGodgdygemmo  sJEombgdo
(long-term value shareholder). go@odsgmborol dog®  ao390909eo0  Jgmogobgdols
»bogbmd®ogo”  Logg@mbols  Loggydggeno  ogm  dg@bgyewo ©O®,  3g@dmo,
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380 0960m®0bols boddgby gobogd@gom Jggdmm.

%L Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011), ,the risk that
stockholders might accept inadequate Offer because of ‘ignorance or mistaken belief” regarding the Board's
assessment of the long-term value of stock,” - Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1385
(Del.1995).

%82 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011), ,,two elements are
necessary: (1) management must actually expect the value of the company to be greater than the offer-and be
correct that the offer is in fact inadequate, and (2) the stockholders must reject management's advice or
,believe that management will not deliver on its promise,” - Gilson R. & Kraakman R., Delaware's
Intermediate Standard for Defensive Tactics: Is There Substance to Proportionality Review?, 44 Bus. Law.
247, 260 (1989).

%83 Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011), 506036 Usgdgdo
5994mgbgdanog dmpgool dogmgdols Iby@ggeo oJEombgdgoo Imbligbogdymbo s@M0sb, Gmam®;
,,arbs” ob ,merger arbitrageurs”.
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50@gobol de@dpls gy gbogo 3jmbos byom Fanosbo LodmJdgom a99ds,
Omdgelsig 9uem dgdo dJmygds 9bws dmgBebs 3md3sboolmgol gow®g so@
3OS Jbol gmogobgdsl. slggg, Lobosds@menmd hosmgogs, Gmd Gobsbliy®
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Omd  Jgmogobgdol  gobo  oym  Igyulodsdem  3md3sbool  @o®gdym gdslmsb.
Lobodomamd  ogbomd@obols  Loddowsbh  dmobeobs  (0BoMgds,  39Mdmew,

%% Air Products and Chemicals, Inc. v. Airgas, Inc. 2011 WL 806417 (Del. Ch. 2011), ,,argument is premised
on the fact that a large percentage (almost half) of Airgas's stockholders are merger arbitrageurs-many of
whom bought into the stock when Air Products first announced its interest in acquiring Airgas, at a time when
the stock was trading much lower than it is today-who would be willing to tender into an inadequate offer
because they stand to make a significant return on their investment even if the offer grossly undervalues
Airgas in a sale.” 5050l gOMgHmo oMgJHM@ol asbiabogdom  woyymgbgdeog dmygdols
dowgdols Abydggao ojzombgmgdo ,,don't care a thing about the fundamental value of Airgas. | know
that. I naively spent a lot of time trying to convince them of the fundamental value of Airgas in the beginning.
But I'm quite sure now, given that experience, that they have no interest in the long-term”.
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Jodo@ols  o@  sdmJdggdygms  @ggermbol  BgbBo,  Gowysh  dogbgosgew
dgmogobgdols, Losdobby 3md3sbosd o@ dgigoms dmddgogdols LEA@s@Ggyos o
o908 mogo  ogg>  dgdgbolasb. dglodsdols@, oM  sdmJdgogdmos
3™335600L 3o JLodsga@d goliow golibgolgdol gog@gdeyengds.380

05305330l 3MO30@ 53090 oo gdbM0go ©mboldogdgdols
3odmygbgdol  @@mML  dbodgbgermgobos  gobolabmgdml  3mbi@gBgmow  @s
Log@mnbggdobasb 9bws ©o0(3geb mogesgol @mboldogdgdds 3m@3m@AS30..
[ONURINE OIOPYUIOTE >00bodbo, 02960, 500l BabBob LbEobpo®Egdo
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%5 Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1385 (Del.1995), , The directors of a Delaware
corporation have the prerogative to determine that the market undervalues its stock and to protect its
stockholders from offers that do not reflect the long-term value of the corporation under its present
management plan”.

386 >0b0dbgen mgdobyg goloyd@gm QoMsdoygbmols s M0dol Loddol aobbogngols @M.
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7.1. ©535¢gd0m0 9ggds (Poison Pills)

Poison Pills o679 ©s3s5@gdomo ggegds - s ogygeolbdgds s@bodbyeo
A9®dobol J399, gob dgodengds oyml s>@bodbymo yx@gdols IsFo@gdgao s
OMym® dgodergds 53 9B gdols 606%(*)(’)@03;@360.388

>0bodbygano 05305330l mmboldogdgdo aomgogolifobgdyaos
53900l Logm@3m@oGom  bodsGmmon?,  Jom, sbggg, 0mgomolifobgdls
JEgaa@o 3obmbo 3md3mGs30900L Fglobgd 30 Poison Pills 564 53 @g®dobols
Lo@yggo-bo@yggomo db0dgbgamdom ,»dm§ 5denegeno 56960” >@ols
o>Jombgmgdolomgols dobodgdyemo ggegdgdols 3@gdomo Lobgeno, @mIgano
Jgboden gd@mdsl  odanggl  oJ3ombgdl  3mbidgBeo  dmgangbol  oymdols
F990mbgggoT0 dmombegml 3m33s600lgsb ©sds@gdomo gslosbo Jomsgwgdo!
dmOol dJogd sbodbymo mmboldogdol, olbggg Gmgm®E Lbgs mogosigol
mmboldogdgdol, 2obbm®Eogagdol  dgdmbgggedo, 9bws  ©sgdsgmaomogl
0060500l B9bBom omgsaolifobgdyeo m@ogg 3®o@g@oydo.

%7 Lipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, Edited By
Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 576, ,,In September, 1982, I published a
memorandum describing the “Warrant Dividend Plan”. The “warrant” of the Warrant Dividend Plan was a
security that could be issued by the board of directors of a target company (before or after it was faced with an
unsolicited bid) that would have the effect of icreasing the time available to the board to react to an
unsolicited bid and allowing the board to maintain control over the process of responding to the bid.
Beginning at the end of 1982, in various forms it was used successfully by targets of hostile bids to gain time
and maximize shareholder value. Six months later, in 1983, the plan was given its unfortunate nickname by an
investment banker who had nothing to do with its creation. When asked by a Wall Street Journal reporter
what to call a security — modeled on the Warrant Dividend Plan — issued on my advice by Lenox, Inc. to
defend against a hostile tender offer, this banker responded flippantly, ,,a poison pill.”

%88 Thompson O., Corporations and Other Business Associations, 5 ed., Aspen Publishers, N.Y., 2006, 779.
¥ DGCL, §151.

30 MBCA, §6.01.

1 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 779,
,poison pill” is a colloquial name for various rights given to shareholders entitling them to additional
securities of the company upon the happening of certain events. These plans have been adopted by more than
1000 public corporations and over half of the largest 500 American corporations, making them one of the
most popular defensive tactics adopted by management seeking to deter hostile takeovers”.
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YR gbdgdl, Omdgmmnsig hggymgd®og dgdmbgggodo o ofgm  mo@gdaa gdo.
dop@od  domo  wodgoyagds  Fo®Imoddbgds 03 dgdmbgggsdo,  GmEglLss
dogomomsw, d9ddgbo aosyzgdl wolbsbgangdaa  3mddsbosdo ojiogdol 20%-
ol b 25%-0l dgdgbol ob godmobowgdl Los@gbog®m dgmegobgdsl. oligmo
dogagbgdols  @oamdol  dgdmbgggedo  gmd3sbool  gggems o fiombgdo,
339 0bbdmdom  3m33sbool msgsdo®gge oJ3omby@gol, 0dgbl g gdsl, GmI
‘dgolgoml  3md3sbools dogd  godmdgzgdoyamo sds@gdomo o5Ji30gd0  Lodsb®m
©0MJoYgdobyg d9g@o0 PRGOM ooxsw (flip-in). dgdlgoegger 30md3sbosls 0gogy
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‘dgodangds @oyx gl bodobbols dgdgbs. dgmeg dgdmbgggsdo, slobgengdeano
05305(330L  @mboldogbol  Loggydgzgenbyg, ULosdobby 3md3sbools  ofombymgdls
9604 9d5m B gds, ™I dgodobmb dgwegemosh golow 0d 3md3sbool ojogdo,
G0dgen  30335605T03 96w pogBmosbogl Lodobby jmd3sbos (flip-over).39 oe
‘d93byoeggeo  3md3sbos, G@sbbsodiools 30@gga gBs3bg Imobg@bgdl, Lodobby
30335600 5J30900L Logmb@@mam 353900l bgado hoggdsl, ,,dm§sdeneygano
56950l” dgm@g go®mosb@o, bgaols dgydanols dgdbyogganl, GmI aog@mosbogl
Lodobbgbmsb s dolgdl  dgbodewgdbermdols  Lodobby  3md3sbosl, @I
2563005M©gl M9 joEgdeow. 3

bmgose s@bodbymo mogosi3gol @mbolidogds @odsEgdomo LE0dg@os
‘dgdlgowggaobmgol, @md  dogogl  Lodobby  3md3sbooll  dmOEMSL  ©
‘dgmogobgds goboml dgamd@geo, @opasb w9y d9dbyowggerds ds0bz dgodobs
5J0900L ol @omEgbmds, Go3 gobws I sdmymo  sdgdols  sdmJdgogdols
Logggdggaro,  doPdsgamo  53gd0l  godmmbmgs  ggdmgdgao  0dbgde
o sd@gao 56950l odmJdgogdedryg, ©oMmgJHmMgdl, @mam® 3 o®bodbyao
05305330l mboldogdols 093¢0 g39bB oG Mo, o>dgm slabgagdaao
053053305 ©®bolidogdol 9356 25dbImdols o3 gds

%2 Wachtell, Lipton, Rosen & Katz, Takeover Law and Practice, 2012, 64. bgadolofgemdos:
<http://www.law.gmul.ac.uk/docs/events/corporate%20law/65795.pdf>.

%% Thompson O., Corporations and Other Business Associations, 5 ed., Aspen Publishers, N.Y., 2006, 779.
394 Ygbodagdgenos Ygygbgegl dmfsdemgmo 56960l Lbgs Bodmbsmgsgnos, dsyseomsw, ,,Flip-
over" Rights allow the holders to purchase shares in the acquiring company under certain circumstances,
"flip-in" Rights allow the holders to purchase shares of the target company, and "back-end" Rights entitle the
holders to acquire debt securities or other assets,” - Velasco J., The Enduring Illegitimacy of the Poison Pill,
27 lowa Journal of Corporation Law 381, 2002, 2.

%% Thompson O., Corporations and Other Business Associations, 5 ed., Aspen Publishers, N.Y., 2006, 780.

3% \/elasco J., The Enduring lllegitimacy of the Poison Pill, 27 lowa Journal of Corporation Law 381, 2002,
2, ,,There are only three known ways around the poison pill. The first is to negotiate a friendly transaction
with the target company. This is possible because the Rights are redeemable by the target company's board of
directors until the poison pill is triggered. If a friendly arrangement can be reached, the poison pill Rights can
be redeemed and the takeover can continue. However, this is little more than a phantom option; if a friendly
transaction were feasible, a hostile bid would not have been necessary. A second way around the poison pill is
to persuade the courts that the target company's board of directors is breaching its fiduciary duties by refusing
to redeem the poison pill Rights. If this can be done, the court may order the company to redeem the Rights
and allow the takeover to continue. However, courts are not easily persuaded. The target company can often
develop a plausible rationale for resisting the hostile takeover in the interests of its shareholders. Despite the
obvious benefits to shareholders, who would prefer to sell their shares at an often substantial premium to
market price, courts are hesitant to second-guess the business judgment of directors. Thus, the courts tend to
permit the target company's directors to resist hostile takeovers, by means of the poison pill or otherwise. The
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third way around the poison pill is to launch a proxy contest to remove the target company's board of directors
and replace them with a more sympathetic group. This new board of directors can then redeem the poison pill
Rights and allow the hostile takeover to proceed. A proxy contest, however, is expensive and time-
consuming. Thus, only the most determined bidders can proceed with this option, and yet, this is the only real
option available to most hostile bidders.”

397 LoJommggeml jobmbo ,,39Fo®dgms dglobgd”, 1994, dybeno 52.1L

¥8 DGCL, § 151 (e), ,,Any stock of any class or of any series thereof may be made convertible into, or
exchangeable for, at the option of either the holder or the corporation or upon happening the specified event,
shares of any other class or classes or any other series of the same or any other class or classes of stock of the
corporation, at such price or prices or at such rate or rates of exchange and with such adjustments as shall be
stated in the certificate of incorporation or in the resolution or resolutions providing for the issue of such stock
adopted by the board of directors as hereinabove provided”.

%9 DGCL, § 157 (a), ,,Subject to any provisions in the certificate of incorporation, every corporation may
create and issue, whether or not in connection with the issue and sale of any shares of stock or other securities
of the corporation, rights or options entitling the holders thereof to aquire from the corporation any shares of
its capital stock of any class or classes, such rights or options to be evidenced by or in such instrument or
instruments as shall be approved by the board of directors”.
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‘0 MBCA, §6.01 (c), ,, The articles of incorporation may authorize one or more classes of shares that: (2) are
deemable or convertible as specified in the articles of incorporation: (i) at the option of the corporation, the
shareholder, or another person or upon the occurrence of a specified event; (ii) fro cash, indebtedness,
securities, or other property; and (iii) at prices and in amounts specified, or determined in accordance with a
formula”.

401 Omam03 bgdmm 5mgbodbgm, wgmsgg@ol Logm®dm@sgom bads@momo ©s Lobsds@omgnm
305]B0go  3obloggm@goge  babl  9ligsdl  dm@Eol  8ogd  3md3sbools  bgarddwgsbgenmdals
Logombl, DGCL, §141.

402 LoJotmggeml  gobmbo ,,dgVomdgms  dglsbgd”, 1994, Igbano 59-g Fybeno  gobds@Bogl
»bgdosMmn o 530900l d60dgbgermdsl.
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93 Ji L. X., A New Look at Dead Hand Provisions in Poison Pills: Are They Per Se Invalid After Toll
Brothers and Quiturn?, 44 Saint Louis University Law Journal 223, 2000, 3, ,,Although there are many
variations as discussed below in detail, poison pills all share some common key features. One key feature is
that when a "triggering event" occurs, the pill entitles all shareholders of the target company, other than the
hostile bidder, to purchase stock of the target company or that of the bidder at a substantial discount compared
to the then-current market price. An exercise of this right results in a severe dilution of the hostile bidder's
holdings. The dilution is so substantial that hostile bidders are forced to negotiate with the target board instead
of triggering the pill since typically the board is the only body entitled to redeem the pill. In the case of a dead
hand poison pill, only the continuing directors can redeem. In any event, in the absence of elimination of the

pill, the bidder can proceed with the acquisition only by suffering a massive dilution.”

404 Lo0bBgdgbm  JmbobMgdss  aodmmddygamo  sJaombgdgdol  Jg@hggom  gu@gdgdmsb

sgo8d0Mgdom, 39@dm, dglsdmgdgeos  olgMmodobsizos  oJ3ombgMgdl  Fm@ol  ©s oMo
oJi0gdl dmmol, Velasco J., The Enduring lllegitimacy of the Poison Pill, 27 lowa Journal of Corporation
Law 381, 2002, 10, ,,The flip-in pill and back-end pill are most susceptible to the criticism that they
impermissibly discriminate among shares of the same class by granting meaningful Rights to some
shareholders and meaningless Rights to others. This is problematic because, while most state corporation laws
permit shares of different classes to have different rights, they forbid, either explicitly or implicitly,
discrimination among shares of the same class. Most courts that have struck down the poison pill have done
so on this ground. Delaware courts have never directly dealt with this issue. However, other courts that have
dealt with the issue have argued that poison pills do not discriminate among shares (which is forbidden), but
only among shareholders (which is not forbidden).”

“%> Henry L. G., Continuing Directors Provisions: these next generation shareholder rights plans are fair and
reasoned responses to hostile takeover measures, 79 Boston Law Review 989, 1999, 3.
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%% | ipton M., Pills, Polls, and Professors Redux, Corporate Governance, Law, Theory and Policy, Edited By
Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 575, ,Tender offers are not functional
equivalents of free votes, since the decision not to tender (whether into an all-cash, all-shares offer or a two-
tier, front-end loaded offer) carries with it economic risks and detriments; not knowing whether the mass of
other shareholders will tender or not, the individual holder faces the classic “prisoner’s dilemma” and is
effectively stampeded into tendering. The proponents of takeover defenses also observed that many hostile
bids were opportunistic attempts to buy assets on the cheap, and that there was no empirical evidence that
such takeovers were always (or ever) good for the economy.”

407 LI sd@gano  odgdols”  godmygbgdol s  Lolods@marml  dogd  gobbogrgol  3o®ggero

gdnbgggs wogodlodws boy xg@Lols d@s@do, Cohen M. M., “Poison pills” as a negotiating tool:
seeking a cease-fire in the corporate takeover wars, Columbia Business Law Review 459, 1987, 4, ,,Lenox,
Inc. ("Lenox") issued the first poison pill to initiate litigation in June 1983 in response to the unwelcome
advances of Brown-Forman Distillers Corp. ("Brown-Forman"). Brown-Forman had commenced a tender
offer for "any and all" shares of Lenox at $ 87 and announced a follow-up merger. Lenox responded by
issuing an original pill -- a dividend of convertible preferred stock at the ratio of one share for every forty
common shares. This preferred stock was convertible into the voting common stock of the acquirer should
Lenox merge with another entity or sell all of its assets. Brown-Forman sought a temporary restraining order,
but the Federal District Court in New Jersey refused to issue the order. The court found that Lenox's
defensive tactics, including the pill, were not "clearly illegal and contrary to the shareholder's interests." Thus,
the poison pill appeared to have withstood its first legal challenge. This victory would proved short-lived --
the first crude poison pill had been too weak. Shareholders were still enticed to tender because of the large
premium offered. The preferred stock had not deterrent effect because it only provided an additional dividend
of twelve cents per share. Lenox finally capitulated and sold out at $ 90 per share, but not before Brown-
Forman agreed to retain upper management.

“%8 Moran v. Houshold International, Inc. Delaware Supreme Court, 1985, 500 A.2d 1346.
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499 Cohen M. M, “Poison pills” as a negotiating tool: seeking a cease-fire in the corporate takeover wars,
Columbia Business Law Review 459, 1987, 5, ,, The court found it important that the Household pill had been
adopted by a board composed primarily of outside directors before a takeover had been initiated.”
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M0 DGCL §157 (a).

“IHenry L. G., Continuing Directors Provisions: these next generation shareholder rights plans are fair and
reasoned responses to hostile takeover measures, 79 Boston Law Review 989, 1999, 3, , The dissident
shareholder next argued that poison pills would prevent shareholders from receiving tender offers. In accord,
the Securities and Exchange Commission ("SEC") filed an amicus brief, stating that "the Rights Plan will
deter ... virtually all hostile tender offers." The court struck down that argument on four counts. First, the
court pointed out the fallacy in such arguments by highlighting a contemporaneous acquisition that had
occurred even though the target had a poison pill. Second, the court noted that one could form a group of up
to 19.9 percent and solicit proxies for consents to remove the board and redeem the Rights. Third, the court
stated that an incumbent board may not arbitrarily reject an offer. Rather, a board faces the same fiduciary
standards that any board would face in adopting a defensive tactic. Fourth, the court compared poison pills to
other defensive mechanisms and noted that pills do “less harm to the value structure of the corporation than
do the other mechanisms." Unlike some measures, the poison pill does not increase the debt load of the target,
it does not require an outflow of cash from the corporation, and it does not dilute earnings per share or have
negative tax consequences for the corporation or its shareholders.
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“12 Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 781,
. . . here we have a defensive mechanism adopted to ward off possible future advances and not a mechanism
adopted in reaction to a specific threat. This distinguishing factor does not result in the Directors losing the
protection of the business judgement rule. To the contrary, pre-planing for the contingency of a hostile
takeover might reduce the risk that, under the pressure of a takeover bid, management will fail to exercise the
reasonable judgement. Therefore, in reviewing a pre-planned defensive mechanism it seems even more
appropriate to apply the business judgement rule.”

43 Henry L. G., Continuing Directors Provisions: these next generation shareholder rights plans are fair and
reasoned responses to hostile takeover measures, 79 Boston Law Review 989, 1999, 3, , The court then
addressed whether the directors had met their burden under the business judgment rule. The court held that
the business judgment rule protects the board's decision to implement the rights plan. When the business
judgment rule is applied to defensive mechanisms, the initial burden lies with the directors. First, the directors
must show that they had reasonable grounds to believe that a danger to corporate policy and effectiveness
existed. The directors meet that burden by showing good faith and reasonable investigation. Second, the
directors must show that the defensive tactic is reasonable in relation to the threat posed. Only then does the
burden shift back to the plaintiffs, who have the ultimate burden of demonstrating that the directors breached
their fiduciary duty.
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414 carmody v. Toll Brothers, Inc. Delaware Court of Chancery, 1998, 723 A. 2d 1180.

% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 836,
....this “dead hand” provision has a twofold practical effect. First, it makes an unsolicited offer for the
company more unlikely by eliminating a proxy contest as a useful way for a hostile acquirer to gain control
because even if the acquirer wins the contest, its newly-elected director representatives could not redeem the
Rights. Second, the “dead hand” provision disenfranchises, in a proxy contest, all shareholders that wish the
company to be managed by a board empowered to redeem the Rights, by depriving those shareholders of any
practical choice except to vote for the incumbent directors. Given these effects, the plaintiff claims that the
only purpose that the “dead hand” provision could serve is to discourage future acquisition activity by making
any proxy contest to replace incumbent board members an exercise in fulity”.

416 300390 Lobsds@mam boddg, @mdgandsi gobobogrs 3330500 bgeol” ©gdyamgds ogm
6oy om@ 0l Bsby0 0@goby S56 0L [obssmdwgs Irving Bank Corp. v. Bank of New York Co. Inc.,
Supreme Court, New York County, 1988, 530 N.Y.S.2d 757. s@bodbymo Uogdg boD@mdols dgmey
boFoando gobgoboengm ,.g-god@m” dgafydol 3mbGgJlddo.

417Henry L. G., Continuing Directors Provisions: these next generation shareholder rights plans are fair and
reasoned responses to hostile takeover measures, 79 Boston Law Review 989, 1999, 5, ,,The validity of
deadhand provisions was first addressed in 1988 in Bank of New York Co., Inc. v. Irving Bank Corp. The
court held that the target's deadhead provision violated New York statutory law, which requires all restrictions
on a board's power to be placed in the company's articles of incorporation. The court disposed of the issue on
statutory grounds and made no finding on fiduciary grounds. The court concluded that the board of directors
did not have the statutory authority to adopt the deadhand provision because it would restrict the power of
future boards. The court read the relevant New York statute as prohibiting an existing board from entering
into agreements restricting the powers of future boards. That reasoning, however, appears flawed as existing
boards constantly make decisions that limit the powers of future boards, such as when existing boards enter
into long-term contracts or loan agreements with restrictive covenants. Moreover, the court by implication
also read the statute to permit nonexistent future boards to limit the powers of current boards, which raises the
question of whether that was the intent of the New York legislature. Even if the New York legislature did
contemplate this result, the legislature likely did not have next generation shareholder rights plans in mind
when drafting the legislation as such plans are a recent response to hostile bidders' efforts to circumvent the
first generation shareholder rights plans.”
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M8 DGCL §141.

% Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 839,
..... if one category or group of directors is given distinctive votiong rights not shared by the other directors,
those distinctive voting rights must be set forth in the certificate of incorporation.”

20 DGCL §141 (d).

21 Cohen M. M., “Poison pills” as a negotiating tool: seeking a cease-fire in the corporate takeover wars,
Columbia Business Law Review 459, 1987, 16, ,Legislatures should resolve the poison pill dilemma by
creating a "redemption window" to encourage negotiation. Under such an approach, poison pills would be
redeemable by the target corporation's board for at least ten to twenty days after a triggering event. In a
takeover this provides the board with the flexibility to redeem the rights if redemption is desirable. The
"redemption window" would allow a board to conduct an orderly auction of the target by seeking the offer
which would maximize shareholder wealth. Acquirers will be encouraged to conduct negotiations during the
redemption period to seek an amicable agreement before triggering the poison pill or making a tender offer.
As a result white knights would also be encouraged to submit offers without fear that the pill will make the
target unmarketable. A redemption window approach would give the board increased flexibility to redeem the
rights when it believes that negotiations have been fruitful and an agreement may be imminent.”

%22 Gordon N. J., Mergers and Acquisitions: “Just say never?” Poison Pills, Deadhand Pills, and Share-holder
adopted bylaws: and essay for Warren Buffet, 19 Cardozo Law Review 511, 1997, 12, ,,Beyond the issue of
shareholder franchise, a deadhand pill is a defensive measure that is subject to analysis under the Unocal
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proportionality standards as rearticulated by Unitrin: whether its use is coercive or preclusive and, if not,
whether its use is within the range of reasonableness. The continuing director feature is indeed coercive, as
previously discussed. A shareholder who favors a control transaction may well be whipsawed into voting for
the incumbents, because only they have power to accomplish it. The deadhand metaphor does not capture the
intended effect. These directors want to use their ability to rule from beyond the grave (and to rule negatively)
as a weapon to discourage shareholders from replacing them--a bid for literal, not just metaphoric,
immortality. Since protection of shareholder choice against coercion has been the basis for judicial validation
of the poison pill, it would be a bitter irony for the Court to sustain a deadhand pill that operates through such
coercion.”

“2% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 842,
»,Under Unitrin, a defensive measure is disproportionate (i.e., unreasonable) if it is either coercive or
preclusive. The complaint alleges that the “dead hand” provision “disenfranchises shareholders by forcing
them to vote for incumbent directors or their designess if shareholders want to be represented by a borad
entitled to exercise its full staturory prerogatives.” That is sufficient to claim that the “dead hand” provision is
coercive.” oygbom®obols Loddgl gobgoboensgm Jggdmm.

24 Gordon N. J., Mergers and Acquisitions: “Just say never?” Poison Pills, Deadhand Pills, and Share-holder
adopted bylaws: and essay for Warren Buffet, 19 Cardozo Law Review 511, 1997, 13, ,,The deadhand pill is
also preclusive in that it makes a hostile bid "realistically unattainable.”" If the board has been able to just say
no, and if an acquirer cannot maintain a proxy contest to install directors who can redeem the pill (thus
opening the way for a transaction), a hostile bid is precluded. The acquirer's only alternative is to elect a
partial slate of replacement directors, and to hope that this shareholder signal combined with the new
directors' boardroom persuasiveness will change the minds of a sufficient number of continuing directors.
Otherwise no transaction will be possible. This highly speculative avenue places a very large burden on a
potential acquirer. Moreover, it bears repeating, the deadhand pill has precluded a hostile bid. At most the
bidder now has a better chance to persuade the board - meaning to specially persuade the continuing directors
- to do a consensual transaction.”

425 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 842,
,,a defensive measure is preclusive if it makes bidder’s ability to wage a successful contest and gain control
either “mathematically impossible” or “realistically unattainable”.

426 3330000 bgemol  gOmgOmo  goMoszos s dmEokoEoMgdgmo  goMosbBos 9.y ,,no-hand
provision”, @mdgenoi  obggg  doobbos  gasgg@ol  Lobsdo®memd  @mgme 3 sObgdyen
Logg@nbglbmsb 30doGm!Mgdom JoBoMgdygm s@S3MmM3IMA0ge bmdsw. ,,0n December 31, 1998, the
Delaware Supreme Court rendered a sweeping decision in Quickturn, concluding that the no hand provision
in a poison pill was invalid as a matter of Delaware law. This holding establishes a "bright line" principle that
any dead hand provision, in whatever form, is per se invalid under Delaware law. In Quickturn, in response to
Mentor's tender offer and proxy contest to replace the Quickturn board, the board enacted two defensive
measures. The first was an amendment to the bylaws, delaying the holding of any special stockholders
meeting for ninety to one hundred days after the receipt and determination of the validity of the stockholders'
request by Quickturn. The second was an amendment to the existing shareholder rights plan, eliminating its
dead hand feature and replacing it with a no hand feature; that is, a delayed redemption provision (a "DRP").
Under the DRP, no newly-elected board could redeem the poison pill for six months after taking office if the
purpose or effect of the redemption would be to facilitate a business combination with an "Interested Person,"
that is, someone who backed the election of new directors to the board, which in this case was Mentor. On

161



sbobgangdaar  Lobsds®manm  bsddgdo  dmdwols dogd  ao@o®gdaao
053053301 mmbolidogdgdo >dmhbgs ‘dgbododm dobogombgan
LogOmbggdmob s oJ30mbgAgdbmsb 30do®mgdsdo sGoMgdes sdgMdogsg o
0dygengdom  bobosml.  ofgoeb  godmdeobody,  ao@oMmgdygmo  mogosigol
mmbolidogdgdo  o@  dggbodoadgds  ©gmogg@oli  Logm@3m@sigom  Lads®@meols
Jombmgbgdl s slgmo Lobol mogosigol mmbolidogdgdols 0d3engdgb@oioom
©0609JBMG 90T Essd®g0gl byaddmgobgarmdols dmgog gmdobod?

3oBoMgoyo  mogsgol  wmbolidogdgbol  93b  aodmbdmds, o3
‘dgdmnbgggeodo dmFedenygeno odgdol 9306 293mbdmds s@ols dmensds@sygdgdols
(odds@goomn  Fo@dsdmgol  360936gamgabo  Logadggerot?8  Loglgdom

December 3, 1998, the Chancery Court, applying the Unocal two-prong test to the two defensive measures,
upheld Quickturn's bylaw amendment but declared that the adoption of the DRP was invalid because it was a
disproportionate response to the threat the board reasonably perceived because it created an unjustified
additional delay. After concluding that the DRP was invalid under the fiduciary duty ground, the court stated
that it was unnecessary to address the plaintiff's statutory claim that the DRP was ultra vires under section
141(a) of the Delaware General Corporation Law. On appeal, the Delaware Supreme Court declared that the
no hand feature violated fundamental Delaware law, and "on that alternative basis," it affirmed the judgment
of the Delaware Chancery Court. This was the first ruling of the Delaware Supreme Court in which the court
squarely addressed the illegality of the no hand provision in the poison pill. The Delaware Supreme Court
stated that "one of the most basic tenets of Delaware corporate law is that the board of directors has the
ultimate responsibility for managing the business and affairs of a corporation.” The court noted that it was this
inherent power of the board conferred by section 141(a) of the Delaware General Corporation Law that
constituted the basis upon which the adoption of the rights plan in Moran was upheld as a legitimate exercise
of business judgment by the board. The court emphasized that section 141(a) required any limitation on the
board's authority be set out in the certificate of incorporation. Because there were no such limitations in
Quickturn's charter, the board exceeded its authority in adopting the DRP, under which a newly elected board
of directors would be prevented "from completely discharging its fundamental management duties to the
corporation and its stockholders for six months." The court observed the following: While the [DRP] limits
the board of directors' authority in only one respect, the suspension of the Rights Plan, it nonetheless restricts
the board's power in an area of fundamental importance to the shareholders - negotiating a possible sale of the
corporation. Therefore, we hold that the [DRP] is invalid under Section 141(a), which confers upon any newly
elected board of directors full power to manage and direct the business and affairs of a Delaware
corporation®, - Ji L. X., A New Look at Dead Hand Provisions in Poison Pills: Are They Per Se Invalid After
Toll Brothers and Quiturn?, 44 Saint Louis University Law Journal 223, 2000, 11-12.

a2t ©gesgg@ol Lobods@meml s@bodbyao 3mbozos o6 gdmbgggs od3- Lbgs dBo@dgdols
3boool,  dopomoms,  0b35]ge®  Jm@3m@si0s  dgemmsnb  Bgdbmammyxol  Fobssmdwmay
(Invacare Corp. v. Healthdyne Technologies, Inc., 968 F. Supp. 1578, 1580-81 (1997)) xm@x00l d@s@ob
Lobsdotmenmd dbodo oydods 3330000 bgemol” ©gdyegdsl s s@bodbs, Gm3 Ibmeme
doddgoo  dm@eobmgol  dmfsd@mgmo  539d0l”  asdmbdmdols  ygegdol  dobodgds  o@
Vomdmoygbs @3 xmm@xool  Logm@dmds@om  bsds@memol  ©s o3 ©odgddmtims
bgenddwgobgemmdbols gogmgdymgdols wsdgggsl. Henry L. G., Continuing Directors Provisions: these
next generation shareholder rights plans are fair and reasoned responses to hostile takeover measures, 79
Boston Law Review 989, 1999, 5, ,,Invacare relied on Bank of New York for the proposition that a restriction
of the board's power to manage the business of a corporation is invalid unless all of the incorporators or
shareholders of record have approved such a provision. However, the court noted that Georgia, unlike New
York, does not have an express limitation within its statutory scheme. Moreover, as noted previously, section
14-2-624(c) of the Georgia Business Corporations Code grants the board of directors "sole discretion to
determine the terms and conditions of the rights agreement." Accordingly, the court refused to read the New
York restriction into the Georgia statute. Finally, the court noted that Georgia explicitly recognizes the
concept of continuing directors in both its Fair Price and Business Combination statutes. Given this history,
the court noted that “the concept of continuing directors is an integral part of a takeover defense and is not
contrary to public policy in Georgia."

%28 \Jelasco J., The Enduring lllegitimacy of the Poison Pill, 27 lowa Journal of Corporation Law 381, 2002,
12, ,,An essential element of the poison pill structure is that the Rights be redeemable until a certain triggering
event occurs and thereafter become non-redeemable. In the standard modern version of the poison pill, the
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Rights are redeemable until an acquiror passes a threshold ownership level, usually set between ten percent
and twenty percent. Redeemability prior to the triggering event is necessary in order to permit the company to
negotiate with the hostile bidder. If a favorable agreement can be reached, then the poison pill can be
eliminated and the Rights can be redeemed. Non-redeemability after the triggering event is necessary in order
to prevent the hostile bidder from avoiding negotiations, obtaining control of the company, and redeeming the
Rights on its own.”
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% Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 777,
,,In conclusion, there was directorial power to oppose the Mesa tender offer, and to undertake a selective
stock exchange made in good faith and upon a reasonable investigation pursuant to a clear duty to protect the
corporate enterprise. Further, the selective stock repurchase plan chosen by Unocal is reasonable in relation to
the threat that the board rationally and reasonably believed was posed by Mesa’s inadequate and coercive
two-tier tender offer.”
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9OmIsbgnols segdzs@y®o), Unocal Corp. v. Mesa Petroleum Co. Delaware Supreme Court, 1985, 493
A.2d 946.
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‘YgLygogol ggegdols Jobodgdol b go9ddgdol gaegasl. ,,Another key feature of the poison pill is
that it generally is adopted by board action alone and requires no shareholder approval. This is a major
advantage that the poison pill offers over many other defensive measures. The board might seek shareholder
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advisory votes regarding adopting, amending, or redeeming a pill; however, the board usually acts on its own.
Furthermore, poison pills can be adopted by the target board as a pre-offer defensive technique or as a
defensive measure in the face of a threat or an actual hostile offer”, - Ji L. X., A New Look at Dead Hand
Provisions in Poison Pills: Are They Per Se Invalid After Toll Brothers and Quiturn?, 44 Saint Louis
University Law Journal 223, 2000,3.

438 Ba@@aeo 0., Losdiaom Lodstmarols bogydgagdo, I §mdo, md., 2013, 254-255.

439 b y@mos @o., bobody m., 39Fs@dgms Jglobgd 3obmbol 3mdgbGomo, dgbody aodmgds, md.,
2002, 376.
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25blbgoggdgemo guegogools sMlgdmosl. o3 dbmog Loobdgmgbms Ygdwgan dmbsb@gds: ,, The
Moran case involved a flip-over rights plan, and not a flip-in plan. Under a flip-in plan, all shareholders of the
target company, except the bidder, are entitled to exercise their rights to purchase stock of the target upon the
occurrence of the triggering event. Thus, a flip-in plan can create two new categories of shareholders of the
target company - bidder shareholders and non-bidder shareholders - and treat each category differently. This
proved not to be an issue in Delaware because Delaware law allows disparate treatment of different holders of
shares of the same class. Nevertheless, this discriminatory feature of the flip-in plan was a cause of concern to
a number of courts in different jurisdictions and initially was held invalid in some. In response, the
legislatures of those states passed laws expressly upholding their legality. These statutes often grant directors
broad discretion to determine the terms of rights issued under poison pills. Some of them have been used to
"justify yet stronger varieties of poison pills", - Ji L. X., A New Look at Dead Hand Provisions in Poison
Pills: Are They Per Se Invalid After Toll Brothers and Quiturn?, 44 Saint Louis University Law Journal 223,
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2000, 6-7. 5J0mbg@ms ool olig@odobszools ggmbom LoobEg@mglem dgodegds ogmb Jggdmn
3obbognaeno 0ygbomn@obols bsddy, Loswsi sdiosms asdmbyogols dodomswo Loggdggemo s@ols
Lfme@se short term value o long term value sjgombgdo  sby  sfcombgdo, GMdgabsi
59Ymgbgdarog 9bos dmygdol dowgds s of30mbgMo, MmIgalisi bws JmI3sbosdo ws@hgbs
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>Jombgams m@ol Lbgomdoby, mgdzes gl ofEombg@mgdo dgodangds g@mo s 0g0gg geosbl
3093903696mbgb.

44l LoJotmggeml jobmbo ,,397s™dgms dglobgd”, 1994, dybeno 54.6.

442 LoJotmggeml jobmbo ,,397s™dgms dglobgd”, 1994, dgbeno 59.5.
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5357900  dgggodeos  o@gbodbmm,  ®m®d  Jmpgayg®o  jobmbo
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73.33b58g 383560 (White Knight)*’

White Knight s@®ol  msgosigol  @mbolidogds, @mdgabsi  d0dsdmogl
Lsdobbyg 3md3sbos, 0d dgdmbgggsdo, OMEILsE 9339 Gbowos, O™ 3Md3sbos
250400gos s ol 5@ ofgl mogsigol Lbgs 3903930, aods o0dobs, @mI

“3 DGCL, §102 (b) (3), ,,No stockholder shall have any preemptive right to subscribe to an additional issue
of stock or to any security convertible into such stock unless, and except to the extent, that such right is
expressly granted to such stockholder in the certificate of incorporation”.

444 X A@IE0 F. 3530B@ol woigs Losdzom Lobmaswomgdsdo, md., 2010, 202-203.

5 DGCL, §161.

6 MBCA, §6.30.

“7 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 763,
A white knight is a second bidder, thought to be friendly to target management, who makes an offer to
rescue the target from a hostile bidder”.
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doddgogds,  09das  @ygermbds 03 gembgdgdume  Ygdmbgggedo  ssgdoymgomms  dglisdy
30335600l dog@ Fodmygbgdyao dmmnbmgbgdo.
450 HgmGAysbobozools bgendgzdoe gdols 3MM3MAS(307e »Do39B35bg” gobsyd@gm
R5G5I>bmols o Jo-30-bo-b Loddol gobboangol @AML. MgmysbobsiEool by dgzmyamgdols
?m(ﬁ3m€)560dg@ H0539035L” 9uom By asbgoboamsgmn Jagdmm.

%! Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 764,

,,At some point in an auction contest, target company management may grant a lock-up option to the
preferred bidder. A lock-up option gives the white knight a right to purchase the corporation’s most valuable
assets — its crown jewels. Such options make other bids unlikely because many of the key assets are now
promised to the white knight. Lock-up options create value if they induce a white knight to make a final bid
that the knight would otherwise be unwilling to make, unless the lock-up prematurely forcloses the auction,
preventing another bidder from presenting an even higher bid.”
%52 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 763,
,» This phrase describes the lucrative compensation and fringe benefits given to target management to ease
their descent if they are fired after a hostile takeover. Parachutes are promoted as a means of keeping needed
executives when a company is “in play.” Contracts extended to a larger number of lower-level employees are
sometimes referred to as tin parachutes”.
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%52 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 764.
%54 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 273.

%% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 764,
,,rarget management may seek to respond to the bidder’s offer by providing shareholders a rearranged
financial package that offers shareholders an immediate cash payment for their shares, often financed by huge
additional borrowings by the corporation.”
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%6 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 764,
,» These provisions raise the vote required to effect a merger or similar transaction from the simple majority or
two-thirds normally required by corporate law to a figure as high as 90 percent. This requirement applies to
mergers or similar transactions with certain defined control persons and often can be waived by the target’s
board of directors”.

457 LoJommggeml jobmbo ,,39Fo®™dgms dglobgd”, 1994, dybeno 54.6.

458 LoJommggenml 3obmbo ,,397s@3gms dglobgo”, 1994, dygbeno 54.7.

9 Lodo@mgganml 3o6mbo ,,d9Fs0dgms gbobgd”, 1994, dubano 54.6(3).
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%3 DGCL, §141 (d), ,.The directors of any corporation organized under this chapter may, by the certificate of
incorporation or by an initial bylaw, or by a bylaw adopted by a vote of the stockholders, be divided into 1, 2
or 3 classes; the term of office of those of the first class to expire at the first annual meeting held after such
classification becomes effective; of the second class 1 year thereafter; of the third class 2 years thereafter; and
at each annual election held after such classification becomes effective, directors shall be chosen for a full
term, as the case may be, to succeed those whose terms expire.”

4 DGCL, §141 (k), ,,Any director or the entire board of directors may be removed, with or without cause, by
the holders of a majority of the shares then entitled to vote at an election of directors, except as follows: (1)
Unless the certificate of incorporation otherwise provides, in the case of a corporation whose board is
classified as provided in subsection (d) of this section, shareholders may effect such removal only for
cause...”

“5Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 765.
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%% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 764.
4% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 789,
,,Forstmann would receive a lock-up option to purchase two Revlon divisions for $525 million, some $100-
$175 million below the value ascribed to them by Lazard Freres”.

™ Unocal Corp. v. Mesa Petroleum Co., Delaware Supreme Court, 1985, 493 A.2d 946.
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4% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 790,
,,Revlon would pay a $25 million cancellation fee to Forstmann if the deal fell through”.

4™ Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 806,
,»Viacom would receive a $100 million termination fee if: (a) Paramount terminated the Original Merger
Agreement because of a competing transaction; (b) Paramount’s stockholders did not approve the merger; or
(c) the Paramount Board recommended a competing transaction”.

4 Thompson O., Corporations and Other Business Associations, 5™ ed., Aspen Publishers, N.Y., 2006, 817,
,» 1. In the aftermath of Paramount Communications, Inc. v. QVC Network, Inc., stock option lock-ups have
become uncommon while termination fees remain popular in major deals. Lawyers and investment bankers
familiar with recent negotiations confirm that lawyers are citing Paramount v. QVC when advising that
stock-option lock-ups are unwise. Steinmetz, Stock-option Lockups Are Absent from Takeover Deals, Wall
St. J., May 24, 1994, at C1. 2. Why do termination fees persist but not stock option lock-ups? In the Court of
Chancery opinion, the Vice Chancellor found the $100 termination fee reasonable but the stock option lock-
up unreasonable. Paramount appealed the enjoining of the stock option lock-up. QVC did not cross-appeal the
decision not to enojoin the termination fee. The Delaware Supreme Court affirmed the Chancellor, but in tis
December 9 order ... strongly suggested that the employement of both stock option lock-ups and termination
fees might jeopardize the enforceability of an otherwise valid termination fee.”
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*7% Brazen v. Bell Atlantic Corp., 695 A.2d 43, 44 (Del. 1997).

" Welch P. E. and Love L. J., Recent Developments in Delaware Corporate Law, 1 Delaware Law Review
139, 1998.

"8 Welch P. E. and Love L. J., Recent Developments in Delaware Corporate Law, 1 Delaware Law Review
139, 1998, 5.

4% \Welch P. E. and Love L. J., Recent Developments in Delaware Corporate Law, 1 Delaware Law Review
139, 1998, 5, ,, The court explained its holding by emphasizing that this is not strictly a business judgment rule
case. Rather, because the court utilized a liquidated damages analysis instead of the business judgment rule,
the court explained that it [was] appropriate to apply a reasonableness test, which in some respects is
analogous to some of the heightened scrutiny processes employed by [Delaware] courts in certain other
contexts. Finally, the court agreed with the finding of the Court of Chancery that, although the termination
fee provision may have influenced the stockholder vote, there were no structurally or situationally coercive
factors that made an otherwise valid fee provision impermissibly coercive in this setting."

480 LoJommggenml LodmJomsdm gmogdbo, 420-9 dgbeno.
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8L Gerasimchuk E., Stretching the Limits of Deal Protection Devices: From Omnicare to Wachovia, 15

Fordham Journal of Corporate and Financial Law 685, 2010, 3, ,, There is no magic number for a reasonable
termination fee. Courts will consider all factors, including without limitation: the overall size of the
termination fee, as well as its percentage value; the benefit to shareholders, including a premium (if any) that
directors seek to protect; the absolute size of the transaction, as well as the relative size of the partners to the
merger; the degree to which a counterparty found such protections to be crucial to the deal, bearing in mind
differences in bargaining power; and the preclusive or coercive power of all deal protections included in a
transaction, taken as a whole.”

82 Gerasimchuk E., Stretching the Limits of Deal Protection Devices: From Omnicare to Wachovia, 15
Fordham Journal of Corporate and Financial Law 685, 2010, 4, ,,A no-shop provision can be further
restricted by a no-talk obligation, where the target is prohibited from even talking to unsolicited bidders.
Courts have condemned no-talk provisions as "the legal equivalent of willful blindness." Courts will uphold
no-shop provisions where they "do not foreclose other offers, but operate merely to afford some protection to
prevent disruption of the agreement by proposals from third parties that are neither bona fide nor likely to
result in a higher transaction." No-talk provisions impede the flow of information between targets and their
would-be bidders, thereby creating an "information asymmetry" to the benefit of the first bidder. Sometimes
strict no-talk provisions are regarded as problematic because they prevent the board from meeting its duty to
make an "informed judgment." In other cases challenges to no-talk provisions are rejected.”

“8% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 789,
,,Revlon would agree to a no-shop provision, blocking its discussion with other suitors”.

“84 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 806,
,First, under the No-Shop Provision, the Paramount Board agreed that Paramount would not solicit,
encourage, discuss, negotiate, or endorse any competing transaction unless: (a) a third party “makes an
unsolicited written, bona fide proposal, which is not subject to any material contingencies relating to
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financing” and (b) the Paramount Board determines that discussions or negotiations with the third party are
necessary for the Paramount Board to comply with is fiduciary duties”.
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*® DGCL, §151 (b), ... . . Any stock which may be made redeemable under this section may be redeemed for
cash, property or rights, including securities of the same or another corporation, at such time or times, price or
prices, or rate or rates, and with such adjustments, as shall be stated in the certificate of incorporation or in the
resolution or resolutions providing for the issue of such stock adopted by the board of directors. . . .

87 MBCA §6.01 (c)(2).

488 LoJotmggeml jobmbo ,,397s™dgms dglobgd”, 1994, dybeno 53,
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492 3aG@aeo 0., Losdaom Lodsmaols Logydgemgdo, §mdo 1, md., 2010, 381.
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“% DGCL §160 (c).
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2530399690900 0gm, Sggg, BoobgbTogn ms0dldo. Waters R., Financial Times (London, England),
American General Launches Dollars 2.6 bn bid for Unitrin, August 3, 1994, ,, American General, the life
insurance and financial services group, yesterday unveiled a hostile, Dollars 2.6bn cash bid for Unitrin, the
health and property/casualty insurance group. The offer is the second big hostile bid in the US insurance
industry this year, following an unsuccessful attempt by GE Capital to acquire Kemper earlier this year.
American General said it had proposed three weeks ago paying Dollars 50 3/8 a share for Unitrin, but that its
offer had been turned down by the company's board on July 26. It added that it might increase the offer if
Unitrin could show it was worth more 'in the course of due diligence and negotiation'. Unitrin's shares closed
at Dollars 39 3/4 yesterday, before the offer was disclosed.”

592 Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 535.
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594 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 537, ,,First, a
reasonableness test, which is satisfied by a demonstration that the board of directors had reasonable grounds
for believing that a danger to corporate policy and effectiveness existed, and Second, a proportionality test,
which is satisfied by a demonstration that the board of directors’ defensive response was reasonable in
relation to the threat posed.”

%% Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 537,
,,Commentators have categorized three types of threats: (i) opportunity loss ... [where] a hostile offer might
deprive target shareholders of the opportunity to select a superior alternative offered by target management
[or we would add, offered by another bidder]; (ii) structural coercion, ... the risk that disparate treatment of
non-tendering shareholders might distort shareholders’ tender decisions; and (iii) substantive coercion, ... the
risk that shareholders will mistakenly accept an underpriced offer because they disbelieve management’s
representatives of intrinsic value. The record reflects that the Unitrin Board perceived the threat from
American General’s Offer to be a form of substantive coercion. The Board noted that Unitrin’s stock price
had moved up, on higher than normal trading volume, to a level slightly below the price in American
General’s Offer. The Board also noted that some Unitrin shareholders slightly below the price in American
General’s Offer. The Board also noted that some Unitrin shareholders had publicly expressed interest in
selling at or near the price in the Offer. The Board determined that Unitrin’s stock was undervalued by the
market at current levels and that the Board considered Unitrin’s stock to be a good long-term investment. The
Board also discussed the speculative and unsettled market conditions for Unitrin stock caused by American
General’s public disclosure. The Board concluded that a Repurchase Program would provide additional
liquidity to those stockholders who wished to realize short-term gain, and would provide enhanced value to
those stockholders who wished to maintain a long-term investment. Accordingly, the Board voted to authorize
the Repurchase Program for up to ten million shares of its outstanding stock on the open market. Unitrin’s
Board deemed three of the concerns exemplified in Unocal relevant in deciding to authorize the Repurchase
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Program: first, the inadequacy of the price offered; second, the nature and timing of American General’s
Offer; and third, the basic stockholder interests at stake, including those of short-term speculators whose
actions may have fueled the coercive aspect of the Offer at the expense of the long-term investor. Unocal, 493
A.2d at 955-56... The record reflects that the Unitrin Board’s adoption of the Repurchase Program was
apperent recognition on its part that all shareholders are not like. This court has stated that distinctions among
types of shareholders are neither inappropriate nor irrelevant for a board of directors to make, e.g.,
distinctions between long-term shareholders and short-term profit-takers, such as arbitrageurs, and their
stockholding objectives...”
506 obsbgegdgan  Loddgdo  gobbomyao  golols  Jgybsdsdmdols  Logombo  dgodangds
‘Hg?aoggoﬁ)mm bgdemm gobbognya | Logbmd®ogo” odygemgdols Logg@mbygl.
%7 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 537, ,, The
Court of Chancery then noted, however, that the threat to the Unitrin stockholders from American General’s
inadequate opening bid was “mild,” because the offer was netotiable both in price and structure”.
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% Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 540,
,»Stockholders are presumed to act in their own best economic interests when they vote in a proxy contest”.

>0 Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 540, ,, The
Court of Chancery found that by not participating in the Repurchase Program, the Board “expected to create a
28 percent voting block to support the Board’s decision to reject a future offer by American General”.

511 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3" ed., Ohio, 2005, 541, ,,To
prevail in a proxy contest with a 90% turnout, the percentage of additional shareholder votes a 14.9 percent
shareholder bidder needs to prevail is 30.2 percent for directors and 35.2 percent in a subsequent merger. The
record reflects that institutional investors held 42 percent of Unitrin’s stock and 20 insitutions held 33 percent
of the stock. [Ed.: The court had noted earlier that “Institutions are more likely than other shareholders to vote
at all, more likely to vote at all, more likely to vote against manager proposals, and more likely to vote for
proposals by other shareholders.”] Thus, American General’s own assumptions and calculations in the record
support the Unitrin Board’s argument that “it is hard to imagine a company more readily susceptible to a
proxy contest concerning a pure issue of dollars”.
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%12 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 542, , Fayez
Sarofim, one of the Unitrin directors that holds a substantial number of shares, testified that “everything has a

grice parameter”.

13 Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1388-1389 (Del. 1995).
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*'% Unitrin, Inc. v. American General Corp., Supreme Court of Delaware, 1995, 651 A.2d 1361, ,, The record
reflects that the Unitrin Board’s adoption of the Repurchase Program was an apparent recognition on its part
that all shareholders are not alike. This Court has stated that distinctions among types of shareholders are
neither inappropriate nor irrelevant for a board of directors to make, e.g., distinctions between long-term
shareholders and short-term profit-takersm such as arbitrageurs, and their stockholding objectives...”
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517 Qesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 543, Unocal,
493 A.2d at 958.

518 Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 537, ,, The
record reflects that the Unitrin Board’s adoption of the Repurchase Program was apperent recognition on its
part that all shareholders are not like. This court has stated that distinctions among types of shareholders are
neither inappropriate nor irrelevant for a board of directors to make, e.g., distinctions between long-term
shareholders and short-term profit-takers, such as arbitrageurs, and their stockholding objectives...”
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%1% Oesterle A. D., The Law of Mergers and Acquisitions, Thomson/West, 3 ed., Ohio, 2005, 537, ,, The
Board also noted that some Unitrin shareholders had publicly expressed interest in selling at or near the price
in the Offer. The Board determined that Unitrin’s stock was undervalued by the market at current levels and
that the Board considered Unitrin’s stock to be a good long-term investment. The Board also discussed the
speculative and unsettled market conditions for Unitrin stock caused by American General’s public
disclosure. The Board concluded that a Repurchase Program would provide additional liquidity to those
stockholders who wished to realize short-term gain, and would provide enhanced value to those stockholders
who wished to maintain a long-term investment.”
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%20 Gilson J. R., Unocal Fifteen Years Later (And What We Can Do About It), Corporate Governance, Law,
Theory and Policy, Edited By Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 544-554.

%2 Gilson J. R., Unocal Fifteen Years Later (And What We Can Do About It), Corporate Governance, Law,
Theory and Policy, Edited By Joo W. T., Carolina Academic Press, 2" ed., Durham, 2010, 548-549.

522 GoEa5h Omama3 bgdmm  smgbodbgm, dogbgosgoe 0dols, @m3  Lobsds@memd dbomo
sgkods  sbigmo  dgommeols  gobbm@Eogagdsl,  3obmbdpgdmmdom  sogddogns  5JEogdols
‘dgligogs dg@dbggzomo Lo@gbogdm dgmogsbgdols gbom.

191



Jm3g@mdol”  3@0bigodl,  @o3  dgbsdodolbmdsdos  hggbl  dogd  bgdmm
sbobgangdaan ,,39Fo@dgms dglobgd” gobmbols 52-9 dygbaool l-gn 396J@msb,
Amdols  mobobdosi  L,,g0mo  hggyamgd®ogo  oj3os  YbOYbggeymal  gOmo
bdol g gdsl o5J3ombgdms Logdhmm 30gdsbg, bmanm  3Mogoggao@gdeyao
o>J@os 0@ odarggs bdol B gdsl” o Lg90mo gaslols oj3ogdo  mobsds®o

9B gd9d0m JbOYbggaymegb dom Igemdgagdls”.

9. @gm@560b5300L by 3g3@mgdols g@@3MGS30g@o ,B3963s”

00305(330L  gm@3mAsEoge  mmboldogdgdl  dm@ol  dgeol, Sy,
OIRPYUICTE >0gbo'dbgm G goA5b0bs300l bgan g6 gdols 5330l
30M3mOs30Ymo  wmbolidogdgdoi.  dspomoms,  GmEglsi  Lsdobby o
‘d9abyoeggeo  3mAO3M@S30s  Ygosh  gOmIsbgmmsb  dm@sds®sggdsdo o
o3m@dgdgb  @gm@yobobsizools by dgi@ e gdsl,  doo  dobobos, O™
3o8MmMdgdmo Mgodasbobozool bymdgi@ygmgds aobsbm®zogmmb olg, GmI
AgLodg Abodgd hodgge ©o by Igi@gmgdols hodams ggé dmobg@bmb. 23 medie
Amama 3 Lbgs mogos3gol wmbolidogdss, wodgd@m@gdols dogd dowgdyeo gl
3ooVg0H0gdoG  gbws  ogml  byaddegobgmmmdol  gomegdygmgdols
‘dglododolo s dggbodsdgdmegl  3m@3m@AsE0sbmsb  dodo@mgdsdo  s@lgdye
bog@mbgl.  (oboomdwgy  dgdmbgggedo  godmgs,  @Omd o gd@megods
55M®g09L mogolbo goggdymgds go@3m@siools Fobsdy.

bgdmm aobbogygan Lolodo®mam bogdggddo, asblsggmdgdo @ygermbol,
obggg Go@msdogbomolbs o Jo-g0-bo-b 3gdmbgggsdo Ibs®ggdds goomgoeoli§obgls
OgoOa5bobs300l by dggdgamgdol mogesgol @mbolbdogdgdo,  Msdo3
Lodmgomem xsddo bgandgz@yegds 3m@3m@asEoge L,hoggdaedweg” dooygobs s
Lbgs 3md3sb0gol os@o® dogaem ojaombgdgdolbomgols 939m9Lo  dgmsagobgdols
Fodagbols ‘dglodgn gdaomds. M gma560bs300l bgendg 309 gdols
30O3m@s3ogmo  hoggdgobogol  dbodggdds  d0do@mgl  olgm  mogesigol
©mmboldogdgdl, @mam@ox oGl byadgzdyagdol  gobygbm@dogmgdemdols
aoslobowo, jm®3m@siool Loygzgmgbem bsdgfe@dgm bofoangdol g30®s@glio
‘dglgogols YR gdo, bbgo ‘dgmogobgdols aobgboangganmdols S
doasada®sjgdsdo  dgylgagarmdol  gogegdygangds s  Lbgs.  dgdoamdo
Lobsdstmee boddg - mdboggom gb-bo-gb-ob [oboowdwmgs®, Gemdgmoig «bos
aobgobogrmm, ohggbgdl, M3 ©oMgdm@gdds byanddwgebgermdols Jmgog gmdes
‘dgodangds  @osMMZgomb  s@s  doMGH™  0dom, @md  Lbgowslbgs  mogwsogol
mmboldogdgdbon by dgi@gmgds  3m@3M@sEoYms©  Lho3gdmb”’ s mogl
deobgomb  5J3ombgdgdl, o®sdgo  0domsiE, MM Logds@olo  Jdgogdgdo  o@
3obobm@309e0mb 930G bmdsdo dymao ofombg@gdol wslsiogow.

%28 Moceri J. C., M&A Lockups: Broadly Applying the Omnicare Decision to Require Fiduciary Outs in All
Merger Agreements, Michigan State Law Review 1157, 2004, 4, ,,Lockups are the most common vehicles for
protecting these types of negotiations. The term "lockup™ generally means an agreement, in a merger and
acquisition transaction, that adds value to the bidding company by helping the deal go through by providing
compensation in the event that the transaction does not come to fruition. Lockup provisions attempt to assure
parties that have lost business opportunities and incurred substantial costs that their deal will close. Lockups
can range from providing complete assurance that a transaction will be completed to providing compensation
for lost time and money, such as in the form of termination fees.”

%2% Omnicare, Inc. v. NCS Healthcare, Inc., Delaware Supreme Court, 2003, 818 A.2d 914.
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%2 Davis C. D., Omnicare v. NCS Healthcare: A Critical Appraisal, 4 Berkeley Business Law Journal 177,
2007, 2, ,,NCS Healthcare was a publicly traded Delaware corporation and a leading independent provider of
pharmacy services to long-term care institutions, nursing homes, and similar facilities. Equity ownership of
NCS was represented by two classes of common stock: Class A (18,461,599 shares outstanding) and Class B
(5,255,210 shares outstanding). The only meaningful distinction between Class A and Class B were the voting
rights, which granted Class A one vote per share and Class B ten votes per share. Jon H. Outcalt was
chairman of the board of directors and owned 202,063 shares of Class A stock and 3,476,086 shares of Class
B stock. Kevin B. Shaw was President, CEO, and a director of NCS. At the time of this decision, Shaw
controlled 28,905 shares of Class A stock and 1,141,134 shares of Class B stock. As a result, public
stockholders owned 80% of the value of NCS at the time of the decision. However, Outcalt and Shaw each
held a substantial equity interest in the company and retained clear control over NCS via their heavy voting
Class B shares. In total, Outcalt and Shaw controlled more than 65% of the voting power of NCS stock.”
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% DGCL §251 (c), ,, The agreement required by subsection (b — the board of directors of each corporation
which desires to merge or consolidate shall adopt a resolution approving an agreement of merger or
consolidation and declaring its advisability) if this section shall be submitted to the stockholders of each
constituent coporation at an annual or special meeting for the purpose of acting on the agreement.”

527 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 846,
,»A fiduciary out clause allows the directors of the selling corporation to accept a superior offer, should one
subsequently arise, without breaching the merger agreement (though the exercise of the fiduciary-out almost
certainly will trigger agreed upon termination payments to the jilted suitor).”

*2 Moceri J. C., M&A Lockups: Broadly Applying the Omnicare Decision to Require Fiduciary Outs in All
Merger Agreements, Michigan State Law Review 1157, 2004, 2-3, ,,Genesis entered into negotiations with
NCS for a possible acquisition in January, 2002. As negotiations carried on and improved into the summer,
Genesis proposed an attractive transaction that would repay most of NCS's debt, as well as provide $ 24
million in value for the NCS common shareholders. Genesis also insisted that an exclusivity agreement be
formed before any further negotiations could take place. In fact, Genesis wanted a complete lockup
precluding higher bids from third parties. Shortly thereafter, Genesis improved its bid even further by offering
to retire all NCS debt according to the terms of the notes, an exchange of every ten shares of NCS for one
share of Genesis stock, and lowered its termination fee from $ 10 million to $ 6 million. However, the fully
locked-up agreement had to be approved in 24 hours or Genesis would terminate the offer and end all
negotiations. Genesis's ultimatum merger agreement had three main parts. First, it called for a voting
arrangement that obligated the shareholders who owned a majority of the company to approve the merger.
Second, there was a submit-to-vote covenant, which guaranteed that the board would submit the merger to the
shareholders regardless of any recommendations from the board of directors. Lastly, it contained no fiduciary
out. This combination guaranteed the consummation of the NCS/Genesis merger if the agreement were
executed. After careful consideration, the board approved the merger agreement as their only reasonable
course of action-they did not want to lose the Genesis bid. The only thing left was a formal shareholder vote,
even though the outcome was assured”.

52% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 848,
,»Consequently, a board of directors decision to adopt defensive devices to protect a merger agreement may
implicate the stockholders’ right to effectively vote contrary to the initial recommendation of the board in
favor of the transaction”.
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5% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 848,
..... board’s statutory power with regard to a merger decision is not absolute, a board does not have unbridled
discretion to defeat any perceived threat to a merger by protecting it with any draconian means available”.

%31 Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d at 1387.

532 Veasey E. N., Ten Years After Omnicare: The Evolving Market for Deal Protection

Devices, 38 lowa Journal of Corporation Law 891, 2013, 3, ,,NCS needed the Genesis deal;

without Genesis, there might well have been no deal. The NCS board acted quite reasonably,

as the Court of Chancery found, in not taking the risk of losing the "bird-in-hand" - Genesis -

to explore the possibility of whether it could get a better and unconditional deal from

Omnicare.”

195



Jombmgbsl, @53  oym  0dol  2o®Msb@os, AmI 3969 bobmsb o0 OM©S
dgaTydol bgandgg@agds, 0d dgdmbgggedoiz 3o oy mdboggeml 9dbgdmws
93909L0 dgmogobgds.

5bodbyemo  mogogol  gm@3mGsgoymo  @mboldogdgdo  s@ob
bgandg369gdols mogwsgol gm®3masEoyao mmbolidogdgdo. Lsbods@mamd
smbodbs,  Gmd NG 040 53080 gdgeo  moges33ol  @mbolidogdgdols
Agm@ysbobsizooll  bgandgadymgdsdo  pomgomolifobgds.  Lbdol  doggdols
Ygoobbdgds”, @mdgmoi 5@  oyml  bogyméog  bgandgzdgagdols  bsfoaro,
35oMgogmo  ogm  Limege  mogosigol  @mboldogdgdols  dobbgdolomgols.
>mbodbyyeno ‘g obbdgdgodo >GoM ol »BAOYJB YO gE0” 053053300
©®6oLdogdol?B  baobooml  bgdoldogmo  Lbgs  dgoogobgdol  Foboswdwya,.
89bgbobds fiduciary out clause-ols  godmEMggdom  mogesigol  wmbolidogdgdo
dmenmdEg 2obs3Bgozs. boggmeog 8969 bobol asbibowgdom, ,,bdol dozgdols
dgbobgd dgoobbdgds” o@ dgodengds hoomgogml msgwsi3gol @wmbolidogdgdsc,
oAb o5J3ombgdgdl  3Jmbwom  Logyms®o  Loygggomglm  0bBgdglgdols
Ygbodsdolbo@ gosfyzgdoegdol dJowgdol dgbsdan gdenmde.

Aopa5b byen i@y gdol sJEombgdms 3Mgdobyg go@obols sy gdgao
300mds 5Ol omods, bogm ¢ddsgegbmdol dJmbg oJ30mbgMgdmsb ¢339 0gm
ogbdbygmo  dgmsbbdgds bdol doigdol momdobg, dgbodsdobop  3gbdkoly@ols
dgoz Fobolifod  gosfyggdoeo ogm. odom, @md of3ombygmgdol  Fobsdy
doobz 9bws gobbognymoym gl bgardgi@gamgds s YIMogeglbmdol dJmby
o>jombgmgdo  Fobolifod 0dggmEbgb  0obbdmdsl  bgandgz@myemgdoby
dbo@obodgtow, 3969 bolds 30@3mOSE0g@s© Lho39@)s” bag@‘{iadﬁ)‘gg@abo.%“
dgdangdgano  bpgomes  bLbgs  gggmgbo  dgmogobgbdobomgol  dbs@ad g@o.
300mbs,  @md  bgedggdumgds  osygEoggdmse  gbps  [odygbogoym
>dombgdgdol {obsdg o fiduciary out clause-ol godm@mggds mosgobmsgsw
Fo®dmowa9bls 058053300 ©mboldogdgdl dog®od bdols dozgdols
‘dgmobbdgdgdols 2009y G goOa5bobs0s 3MO3MAS(309ES© NO)
050390 gOMS”.

dodol  dogd  Jomgdygmo  aoofyggBoergds gbes  dgdm{dwgls
0mbogoerols B9bBolb ®®ogg LEsbs®Eol dglodsdobow o569 wodg]@m@gdds
9bs 5hggbmb, M®I Log®mbg oym Mgogy@o ©s AoB>MJoyeo @mbolidogdgdo
04 Log@mbol  segdgod @03 g9b-bo-glol  ©oGgdBpmagdds  LogGmbols

5% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 850,
,,Defensive devices, as that term is used in this opinion, is a synonym for what are frequently referred to as
,,deal protection devices”. Both terms are used interchangeably to describe any measure or combination of
measures that are intended to protect the consummation of a merger transaction. Defensive devices can be
economic, structural or both.”

*% Davis C. D., Omnicare v. NCS Healthcare: A Critical Appraisal, 4 Berkeley Business Law Journal 177,
2007, 3, ,, The merger agreement approved by the NCS board included a "force the vote" provision, as
authorized by §251(c) of Delaware General Corporation Law ("DGCL"), which required that NCS submit the
merger to the NCS stockholders regardless of whether the board continued to recommend the merger. In
addition, the merger proposal required that Outcalt and Shaw execute voting agreements, in their capacity as
shareholders, in which they agreed to vote all of their shares for the merger and granted Genesis an
irrevocable proxy to vote their shares in favor of the merger agreement.”
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bge 93090900l mogoeigol @mbolidogdgdol doendmbogrgdsi, Davis C. D., Omnicare v. NCS
Healthcare: A Critical Appraisal, 4 Berkeley Business Law Journal 177, 2007, 4.

%3 Arons D. A., In Defense of Defense Devices: How Delaware discouraged Preventive Measures in
Omnicare v. NCS Healthcare, DePaul Business and & Commercial Law Journal, Fall, 2004, 6, , After
walking through the applicable tests Delaware courts have applied for enhanced scrutiny, the court then
attempted to apply Unocal and its progeny to the Omnicare facts. The court found that the stockholder voting
agreements were inextricably intertwined with the merger agreement's defensive devices and were therefore
actions by the board. The court held they were board actions despite the fact that the two majority
shareholders/directors agreed to the voting agreements in their shareholder capacity. Applying the two-step
analysis of Unocal, NCS's directors were required to show that they acted in good faith after a reasonable
investigation in order to establish they had reasonable grounds for believing a danger to corporate policy and
effectiveness existed, and the danger here was the risk of losing Genesis's offer without a comparable
alternative. To satisfy the second step the directors must demonstrate that their defensive response was
'reasonable in relation to the threat posed, which involves another two-step analysis requiring proof that the
defensive devices were not coercive or preclusive, and then demonstrating the response was within a range of
reasonableness. The court then held that the defensive devices in the instant case were preclusive and
coercive, based on a finding that NCS's public shareholders would be forced to accept the Genesis merger
(coercion). In addition, the lack of an effective fiduciary out clause-made it 'mathematically impossible' and
'realistically unattainable' for the Omnicare transaction or any other proposal to succeed, no matter how
superior the proposal (preclusion). Due to what the court deemed as the preclusive and coercive nature of the
defensive devices, the majority then found that the devices were not within a reasonable range of responses to
the perceived threat. «

%37 Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1387-1388 (Del. 1995).
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*% Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1388-1389 (Del. 1995).

% Arons D. A., In Defense of Defense Devices: How Delaware discouraged Preventive Measures in
Omnicare v. NCS Healthcare, DePaul Business and & Commercial Law Journal, Fall, 2004, 6, ,,Finally, the
court focused on the fact that an effective fiduciary out clause was not included in the merger agreement that
would have allowed NCS to back out of the Genesis merger agreement if a better deal came along, thus
allowing for an exercise of the board's fiduciary responsibilities. This fiduciary out clause was required by
the court because the court felt that the only way the board could represent the minority shareholders' interests
was to maintain the power to terminate the merger agreement. The directors had a continuing obligation to
exercise due care after the merger agreement was announced, and especially because the board agreed to
defensive devices in anticipation of the probability of a subsequent superior offer, the board should have
negotiated for a fiduciary out clause. Therefore, because the board combined two otherwise valid actions as a
lockup without a fiduciary out clause in the Genesis merger agreement, the court held that NCS did not
withstand Unocal's enhanced judicial scrutiny and reversed the Court of Chancery's holding which denied
injunctive relief to Omnicare”.

%% Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 853,
,»,when a majorty of a corporation’s voting shares are acquired by a single person or entity, or by a cohesive
group acting together, there is a significant diminution in the voting power of those who thereby become
minority shareholders”, - Paramount Communications Inc v. QVC Network Inc., 637 A.2d 34 (Del. 1993).
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1 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 853,
,,Under the circumstances presented in this case, where a cohesive group of stockholders with majority voting
power was irrevocably committed to the merger transaction, “effective representation of the financial interests
of the minority shareholders imposed upon the [NCS board] an affirmative responsibility to protect those
minority shareholders interests” (McMullin v. Beran, 765 A.2d 910, 920 (Del.2000)). The NCS board could
not abdicate its fiduciary duties to the minority by leaving it to stockholders alone to approve or disapprove
the merger agreement because two stockholders had already combined to establish a majority of the voting
power that made the outcome of the stockholder vote a forgone conclusion”.

>2 Thompson O., Corporations and Other Business Associations, 5" ed., Aspen Publishers, N.Y., 2006, 855,
,»The NCS board was required to contract for an effective fiduciary out clause to exercise its continuing
fiduciary responsibilities to the minority stockholders”.

%43 Omam®i3 hggbl dog®  bgdmm  asbboenye  gomsdsmbomo  Jo-go-bo  Fobsowdwgy  bogdg o,
25G5J526m0ls dmdo 5IMgRsMs oM 900l Mmoge330L WMbolidogdgdl boigmsw 0dols, @I
gbodagdas  Jo-go-bo-b  Ygmogobgdom s goMoggos e  dmdygdosbo  gogbos
>Jombg@gdobsmgol, o3  dgdmbgggsdoi  dm@EIs  sMR Ho  aooggms  0dobsmgol,  @md
3°dmgyggbgdobs mdboggsGol dgmsgsbgds as®oagdols 30Mmmdgdols gsloydxmdglgdmmsw.

o44 sbsbodbogos, oliggg, Om3 mdboggs@ol o 3g969bobol Loddgdo waesgg@ols Lobsds@menmls
bdgoo  asogm  —  Lodo  dmdbeg s m@o  Fobsomdwgao.  wgamsggdol  Lobsdsdmenmdo
3505593900 9d0l dowgdols @A™ bdgdol aoymas dogrosh odgosmo dmgen gbss.

%45 Veasey E. N., Ten Years After Omnicare: The Evolving Market for Deal Protection Devices, 38 lowa

Journal of Corporation Law 891, 2013, 4, ,,It is undisputed that: (a) NCS was financially "between a rock and
a hard place"; (b) the board of that insolvent enterprise had previously canvassed the market for a merger
partner; (c) the process included Omnicare itself, which at the operative time proposed only a conditional
deal; (d) the NCS directors thus found Genesis to be the "only game in town"; (e) to make a deal with
Genesis, they had to "exchange certainties"; (f) NCS succeeded in sweetening the Genesis deal; and (g)
Genesis required the lockup to do the deal or it would walk, and there would be nothing but bankruptcy for
NCS. This was the snapshot of the state of play ex ante when the board made its judgment.”
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> Davis C. D., Omnicare v. NCS Healthcare: A Critical Appraisal, 4 Berkeley Business Law Journal 177,
52490[7):313.3 C. D., Omnicare v. NCS Healthcare: A Critical Appraisal, 4 Berkeley Business Law Journal 177,
524go(guffnn J. B., Omnicare: Coercion and the new Unocal Standard, 38 lowa Journal Corporation Law 835, 2-
534ls’z(())l}r?{an v. Cullman, Court of Chancery of Delaware, 2002, 794 A.2d 5.
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%% Micheletti B. E. and Clark V. T., Recent Developments in Corporate Law, 8 Delaware Law Review 17,
2005, 10.

%! Micheletti B. E. and Clark V. T., Recent Developments in Corporate Law, 8 Delaware Law Review 17,
2005, 10-11.
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