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Sesavali

`dRes, rac utopiur mosazrebad miiCneva, erTi Taobis Semdeg 
_ banalur WeSmaritebad, xolo asi wlis Semdgom moZvelebuli  
Segonebad iqceva “(a.mengeri).1 aRniSnuli samoqalaqo samarTlis 
fuZemdeblur instituts – mflobelobasac miesadageba. marTalia, 
mflobelobis arsi, jer kidev, romaelma iuristebma gansazRvres 
da mis fundamentur kvlevas Cauyares safuZveli, da arc 
feodalur epoqaSi SeCerebula mflobelobis institutis damu-
Saveba, magram, me-19 saukuneSi kontinenturi evropis samarTalSi 
bevri ram kvlav bundovani da auxsneli rCeboda mflobelobis 
Sesaxeb, kerZod, masSi faqtobrivi Tu uflebrivi sawyisis 
mZlavrobisa da samarTlebrivi paradoqsis _ marTlwesrigis mier 
ukanono mflobelobis dacvis Taobaze.A

am periodSi mflobeloba  samecniero kvlevis  favoritad 
iqca. aRniSnavden, rom ar arsebobda ori avtoriteti, romelsac 
saerTo azri gaaCnda mflobelobasTan dakavSirebul  proble-
mebze, maTi gadawyveta zogierTs utopiad miaCnda.2 Tanamedrove 
civilistikaSi mflobelobis arsi da misi dacvis mizezebi 
garkveuli da dasabuTebulia. mflobeloba adamianTa arsebobis 
ganuyofel elementad miiCneva, mis arsebobas varaudoben 
marTlwesrigis gauqmebis pirobebSic, radgan faqtobrivi 
batonobis ganxorcielebisas  asrulebs nivTi Tavis socialur 
funqcias _ emsaxuros adamians. nivTis dauflebis faqtidan, 
romelsac ganapirobebda pirvelyofili adamianis imanenturi 
uflebidan gamomdinare nivTis sakuTrad flobis ganzraxva, 
warmoiSva sakuTrebis ufleba (mflobelobisa da sakuTrebis, 
rogorc faqtisa da uflebis urTierTdamokidebulebas  eZRvneba 
naSromis I Tavi).

mflobelobisa da sakuTrebis urTierTdamokidebuleba 
TvalsaCinoa, sakuTrebis uflebis warmoSobis Tu sakuTrebis 
dacvis procesSi, xolo am urTierTkavSiris gvirgvini mesakuTred 
yofnis prezumfciaa. is mflobelobis uflebrivi mdgomareobis 
gamomxatvelia da emsaxureba samoqalaqo brunvis gamartivebas, 
marTlwesrigis dacvas da procesualuri TvalsazrisiTac aqvs
mtkicebis tvirTis ganawilebis funqcia. mflobelobis 
problematika kontinenturi evropis samarTalSi `didi 
kodifikaciebis epoqis“ dasrulebis droisTvis mowesrigebuli iyo. 
magram jer kidev, axalgazrda qarTuli samoqalaqo samarTlis 
sinamdvileSi mflobelobis institutis kvleva aqtualuria.  
    istoriulad qartexilebis miuxedavad, saqarTvelo kontinen-
turi evropis sivrcis nawils warmoadgenda, cnobierebisa da
arsebuli kavSir-urTierTobebis gaTvaliswinebiT.D 
damoukideblobis mopovebis Semdeg qarTvel xalxs isev mieca
SesaZlebloba, Tavad ganexorcielebina sakuTari saqmianoba ise, 

                                                            
1 Mmosazreba miTiTebulia: Книпер Р., Закон и история, Баден-Баден, Алматы, 2005, 43.
2 Юшкевич В.А., Исследования из области учения о владении, М., 1908, 108.  
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rogorc mas esmis saqmis sazrisi,3 Tavisuflad ganesazRvra 
politikuri statusi, waremarTa ekonomikuri, socialuri da
kulturuli ganviTareba.4

samarTali adamianuri kulturis nawilia, kulturis
movlenaa (koingi) 5. dasavleT evropis saxelmwifoebSi me-19 
saukunis samoqalaqo samarTlis kodifikaciebis ZalaSi Sesvla
daemTxva am erebis istoriaSi epoqaTaAcvlas: napoleonis kodeqsi
gulisxmobda samoqalaqo marTlwesrigis dawyebas absolutizmis
dasrulebis Semdeg, germaniis samoqalaqo kodeqsis ZalaSi
Sesvlis TariRiT sruldeboda germaniis imperiis Camoyalibebis
procesi, orive  qveynis kanonmdebelma Sesatyvis sakanonmdeblo
formaSi moaqcia im adamianTa moTxovnebi, romelTac momavalSi am  
kanoniT unda ecxovraT.6

          saqarTvelom, samoqalaqo kodeqsis miRebiT, romliTac 
evropuli kerZo samarTlis recepcia ganxorcielda, evropasTan  
Catexili xidi aRadgina. is advilad ganTavisuflda komunisturi 
samarTlis fsiqologiuri barierebisgan, risi mizezic xalxis 
marTlSegnebaSi iyo. masSi kerZo interesebi da uflebebi 
gacilebiT sWarbobdnen siZlieriT sajaro interesebs. saqar-
Tvelos samoqalaqo kodeqsis Seqmnas gansakuTrebuli mniSvneloba 
da daniSnuleba hqonda.Kkodeqsis saZirkvlad unda warmoCeniliyo 
is samarTlebrivi Rirebulebebi, romelTac istoriulad adgili 
hqondaT saqarTveloSi. Aaq sakiTxi samarTlis erovnuli Tu 
zeerovnulis Sesaxeb, am ukanasknelis mxareze ixreboda, riTac 
qarTuli samarTali samarTlis harmonizaciisken iswrafvoda.7

`saqarTvelos samoqalaqo kodeqss ara mxolod mocemuli 
momenti unda daefiqsirebina, aramed momavalic ganeWvrita da 
regulirebis wesebi SeeTavazebina…... samoqalaqo samarTali ufro 
zogadsakacobrio urTierTobebis gamoxatulebaa, magaliTad,  ar 
arsebobs viwro erovnuli mflobeloba an sakuTreba. es 
institutebi iseTi qonebrivi urTierTobebis mosawesrigeblad 
gamoiyeneba, romelTac Tanabari gavrceleba aqvT yvelgan.”8

    winamdebare naSromSi mflobelobis institutis analizi 
ganxorcielda civilisturi doqtrinis, pozitiuri samarTlisa da 
sasamarTlo praqtikis safuZvelze. naSromis is nawili, romelic 

                                                            
3 mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 10.
4 aleqsiZe l., Tanamedrove saerTaSoriso samarTali, Tb., 1994, 46.
5 mosazreba miTiTebulia:xubua g.,samarTlis filosofiisa da samarTlis 
Teoriis mimarTebis sagnis sakiTxisaTvis, krebulSi:Lkonstitucia da qarTuli 
samarTlis problemebi, Tb, 2002, 22.
6Шрамм Х.И., Применение гражданского кодекса по спорным вопросам гражданского права и 
хозяйственного права, В книге:Право, Экономика, Благосостояние, Актуальные вопросы  
правовой  реформы в Туркменистане (Нурыев Я.,Чантурия  Л., изд.),  Asgabat , 2010,  73.
7 zoiZe b., qarTuli samarTali, rogorc evropuli samarTlis nawili (isto-
riul-samarTlebrivi aspeqti), prof. g.nadareiSvilis xsovnisadmi miZRvnili 
krebuli: samarTlisa da politikuri azrovnebis istoriis narkvevebi, w. I, Tb., 
2010, 310-312. 
8 Wanturia l., evropuli samarTlis recepcia _ evropuli integraciis wina
piroba, gamoxmaureba prof.b.zoiZis wignze ,,evropuli kerZo samarTlis recepcia

saqarTveloSi,” Jurn. ,,adamiani da konstitucia,” #4, 2005, 185-186.
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eZRvneba mflobelobis kvlevas TanamedroveobaSi, Sesrulebulia
kontinenturi evropis samarTlis farglebSi. istoriulad,  
kontinenturi evropis samarTali romis samarTliT ikvebeba. jer 
kidev, Sua saukuneebSi romis samarTlis recepcias ganapirobebda 
is garemoeba, rom bundovani CveulebiTi samarTlis nacvlad, is 
iyo gansazRvruli, werilobiTi samarTali, romelic 
partikularuli samarTlis magier, sazogadoebas sTavazobda 
erTian samarTals teritoriisa da wodebis miuxedavad, mas 
mohqonda formebi, romelTac SeeZloT rTuli savaWro brunvis 
mowesrigeba, is mouwodebda pirovnebis ganTavisuflebisken, 
sakuTrebis Tavisuflebisken, ekonomikur saqmianobaSi kerZo 
iniciativis meti intensivobiT gamoCenisken 9(romis samarTalSi 
mflobelobis institutis kvlevas eZRvneba naSromis  II Tavi).
feodaluri epoqis wodebriv-warmomadgenlobiTma socialurma 
wyobam gavlena iqonia miwaze arsebul urTierTobebze, romlebic 
samarTlebrivad mflobelobasa da sakuTrebas efuZnebodnen
(feodalur samarTalSi mflobelobisa da sakuTrebis 
urTierTmimarTebis mimoxilva gadmocemulia  naSromis III TavSi).
     mflobelobis klasikuri gaazrebisgan gadaxvevaa 
mflobelobis sabWoTasamarTlebrivi koncepcia, romelsac 
ganapirobebda totalitaruli politikuri wesrigi da misi 
Sesatyvisi mcdari samarTlis ideologia.Mmflobeloba _ faqtob-
rivi mdgomareoba, warmoCenili iyo uflebis saxiT, riTac 
sakuTrebis uflebis analogis Seqmnis mcdeloba dasturdeboda 
marTlwesrigis moTxovnebis gaTvaliswinebiT (mflobelobis 
sabWoTasamarTlebrivi koncepciis kritika mocemulia  naSromis IV 
TavSi). 
      romis samarTali mniSvnelovani wyaro Seiqmna kodifikaciisa, 
romelmac, rogorc axali burJuaziuli samoqalaqo azrovnebis 
instrumentma, Secvala samarTlis gamoxatvis forma, romelsac 
manamde precedentuli samarTali warmoadgenda.10kodifikaciis 
procesma daagvirgvina kontinenturi evropis samarTlis 
warmoSobisa da Semdgomi formirebis procesi. aRniSnul 
samarTlebriv sinamdvileSi mflobeloba ganxilulia  ZiriTadad, 
klasikuri samoqalaqo samarTlis qveynebis: safrangeTisa da 
germaniis, aseve saqarTvelosa da ruseTis 11  magaliTze 
(kontinenturi evropis samarTlis farglebSi mflobelobisa da 
sakuTrebis urTierTdamokidebuleba mocemulia naSromis V TavSi). 
    winamdebare naSromis  Seqmnis procesSi gamoyenebul iqna 
kvlevis  rogorc zogad-samecniero, ise specialur-samarTlebrivi 

                                                            
9 Покровский И.А., История римского права. http://www.sud09ru/bibliot/Elib/1265.htm/.    
10 Lprof. l. Wanturias leqciis Canaweri SedarebiT samoqalaqo samarTalSi, 
24.06.20011.
11 Aam ojaxis wevrad aseve, miiCneva ruseTi, miuxedavad, sabWoTa periodSi ideo-
logiis fenomenis moqmedebis Sedegad, samoqalaqo samarTlis klasikuri insti-
tutebis (mflobelobis,sakuTrebis) arsis mimarT msoflmxedvelobrivi gansxva-
vebebisa da TanamedroveobaSic, sajarosamarTlebrivi marTlSegnebis arsebo-
bisa. rusuli samarTlis sistemaSi garkveulwilad SenarCunda romis samar-
Tlidan momdinare da kontinenturi evropis samarTlis sivrceSi ganfenili 
samarTlebrivi kategoriebi Tu iuridiuli leqsika. 
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meTodebi. meTodi niSnavs miznisken mimaval gzas.Mmecnierebis 
dargebSi is warmoadgens gzas, romelsac racionaluri da amdenad, 
gasagebi da kontrolirebadi formiT Teoriul SemecnebasTan an 
praqtikul gagebasTan, an Tundac Semecnebis zRvarTan mivyavarT.12

zogadsamecniero meTodebidan aRsaniSnavia: istoriuli 
(xorcieldeba sakvlevi institutis ganvlili istoriis Seswavla, 
misi aRmocenebis pirobebis, masTan dakavSirebuli samoqalaqo 
wesrigis Seqmnis mizezebis dadgena),13formalur_logikuri 
(gulisxmobs xelTarsebuli masalis analizs, arsebuli 
mocemulobis gaSlas, abstrahirebas).14   
     specialur_samarTlebriv meTodebidan aRsaniSnavia: 
dogmaturi (pozitiuri samoqalaqo samarTlis normebis sistemuri 
gadmocema, aRwera, ganzogadoeba), hermanevtikuli (normatiuli 
samarTlebrivi aqtebis  danawesebis ganmarteba iuridiuli 
institutisa Tu konstruqciis azrisa da daniSnulebis dadgenis 
mizniT),15da SedarebiTsamarTlebrivi meTodebi. SedarebiTi 
meTodis Sesaxeb ilia WavWavaZe werda: `adamianis gonebam miagno 
erTgvar gzas kvlevisas, romelmac sifrTxiliTa da codniT 
xmarebulma iseTi utyuaroba, iseTi zedmiwevniloba aRmoiCina, 
iseTi saxeli daigdo, rom ar aris mecniereba, romelic am meTods 
ara xmarobdes…... SedarebaHhqvia im moqmedebas gonebisas, roca ors 
an ramdenime sagans erTmaneTs daupirispirebs, rom aRmoCndes, raSi 
aqvT msgavseba da raSi sxvaoba.”16dRes, udavoa, rom 
samarTalmcodneoba, rogorc sazogadoebrivi mecniereba, 
SeuZlebelia, Seswavlil iqnes mxolod wminda erovnuli 
TvalsazrisiT. samarTlebrivi mecniereba degradacias ganicdis, 
roca SezRuduliaM nacionalur_saxelmwifoebrivi CarCoebiT. es 
aris `samarTlis arsebobis damcrobili, uRirsi forma.”17 mxolod 
SedarebiTsamarTlebrivi meTodis gamoyenebiT  aris SesaZlo 
samarTlis, rogorc socialur _kulturuli fenomenis Secnoba, 
sakuTari samarTlis ukeT gaazreba da konkretuli samarTlebrivi 
problemis  marTebulad gadaWra.

                                                            
12 cipeliusi r., iuridiuli meTodebis moZRvreba, me-10 gamocema, miunxeni, 2006,

Tb., 2009,1.
13 Шершеневич Г.Ф., Задачи и методы гражданского правоведения, Казань, 1898. 
http://www.allpravo.ru/library/doc99p/instrum1916/ 7. 27.2011. 
14prof. T.niniZis mier Tsu-is iuridiuli fakultetis doqtorantebTan
wakiTxuli leqciis, `civilisturi azris istoria~, Canaweri. 
14 Муромцев С. А., Рецепция римского права на Западе, М., 1886 28.
15 Белов В.А., Гражданское право, Общая часть, Т. I, Введение в гражданское право, М., 2011,76.
16 WavWavaZe i., Txzul.t.4, publicisturi werilebi, Tb., 1987, 25.
17 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, w.I, gamocemis redaqtori da boloTqmis avtori T.niniZe,
rusuli gamocemidan Targmna e. sumbaTaSvilma, Tb., 2000, 51.
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Tu vivaraudebT, rom samarTlebrivi wesrigi 
aRar iarsebebs, rac faqtobrivad SeuZle-
belia, magram azrobrivad dasaSvebi, mflobe-
loba mainc darCeba, radgan is aucilebeli 
pirobaa adamianTa arsebobis uzrunvel-
sayofad (h. dernburgi) 

                      
                        Tavi I

mflobelobisa da sakuTrebis, rogorc faqtisa da 
uflebis  urTierTkavSiri 

           
1. mflobeloba - sakuTrebis pirvelsawyisi

civilisturi doqtrina da kanonmdebloba istoriulad da 
TanamedroveobaSic mflobelobas nivTze nebiT ganxorcielebul 
faqtobriv batonobad moiazrebs. mflobeloba pirisadmi nivTis 
bunebrivi damorCilebaa, sakuTrebisgan gansxvavebiT, romelic 
nivTis daqvemdebarebis samarTlebrivi formaa.18 mflobeloba pir-
velsawyisi institutia, romelSic absoluturi suli realizdeba 
konkretulSi, gareSe myofTaTvis TvalsaCino nebis mimarTviT 
nivTze.19  mflobelobas, rogorc uflebisgan gansxvavebul, mis 
gareT arsebul movlenas, romlis safuZveli faqtobrivi urTier-
Tobebia, yovelTvis samarTlebrivi Sedegebi ukavSirdeba (savini),20

kerZod, mas, rogorc titulze damyarebul faqtobriv batonobas, 
roca uflebis (sakuTreba, sxva sanivTo da valdebulebiTi 
uflebebi) arseboba ganapirobebs flobis faqts an mas, rogorc 
SiSveli  batonobis faqts, romelsac samarTali aZlevs uflebis 
warmoSobis SesaZleblobas (sakuTrebis SeZena xandazmulobiT),21

an samarTlebrivi dacviT (mflobelobiTi dacva) uzrunvelyofs. 
mflobelobaSi faqtisa da uflebis urTierTTanxvedris kulmi-
nacia mflobelobis uflebrivi mdgomareobis faqtad gaazrebaa, is 
moZrav nivTebze sakuTrebis uflebis  prezumfciis safuZvelia: 
ivaraudeba, rom moZravi nivTis mflobeli aris misi mesakuTre, 
rac civilistikaSi romis samarTlidan Semosuli da Tanamedrove 
pozitiuri samarTliT ganmtkicebuli  mniSvnelovani debulebaa.

mflobelobaSi sakuTrebis varaudis daSvebis sawyisi 
adamianTa modgmis gaCenisTanave, adamianis mier nivTis dauflebiT 
gamoxatul nebaSia, nivTi hqondes TavisTvis. marTalia, pirvel-
yofili sazogadoebis wevrisa da sakuTrebis uflebis subieqtis 
mier gamovlenili nebis – nivTis sakuTrad flobis, Sinaarsi 
erTurTis identuri ver iqneba, udavoa is faqti, rom swored 

                                                            
18  Пухта Г.Ф., Курс  римского права, Т.1, М., 1874, 321. miTiTebulia: Бабаев А.Б., Система 
вещных прав, М., 2007, 3.
19   Коновалов А. В., Владение и владельческая защита в гражданском праве, М., 2002, 80.
20 Savigny F.K., Das Recht des Besitzes, Nachdr. Der Ausg, Giessen, Heyer, 1803, 20.  miTiTebulia; 
Василевская Л. Ю.,Учение о вещных сделках по германскому праву,  М., 2004, 13.
21 zoiZe  b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo
kodeqsSi, krebuli: samarTlis reforma saqarTveloSi, Tb., 1994, 282.
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nivTze bunebrivi mflobeloba, romlis arsic nivTTan sivrcobrivi 
kavSir-urTierTobiT ganisazRvreba da nivTis fizikur Semxeb-
lobas gulisxmobs,22 gaxda sakuTrebis warmoSobis safuZveli. 
xolo samoqalaqosamarTlebrivi urTierTobebis ganviTarebis 
Sedegad, mesakuTris nebaze dayrdnobiT, mflobeloba sanivTo da 
valdebulebiTi uflebebis arsebobas daukavSirda, rac sakuT-
rebidan warmoebuli marTlzomieri mflobelobis saxiT gaformda.

cxovrebaSi  mesakuTrisa da mflobelis xSiri Tanxvedris  
garemoebiTaa ganpirobebuli is faqti, rom romis samarTlis 
epoqidan moyolebuli, samoqalaqo kanonmdeblobiT gansazRvruli 
sakuTrebis uflebis SeZenis zogierTi Tavdapirveli saSualebis 
arss nivTis flobis faqti Seadgens (sakuTrebis SeZena upatrono 
moZrav nivTze, sakuTrebis SeZena xandazmulobiT, napovari, ganZi). 
civiluri samarTlis normebiT xazgasmulia aseve, mflobelobis 
roli moZrav nivTze sakuTrebis warmoebuli (saxelSekrulebo) 
gziT SeZenis drosac, rogorc tradiciis (wesisamebr), ise 
konsensualur (gamonaklisis saxiT) sistemebSi.

2. imanenturi ufleba – mflobelobis warmoSobis wyaro
     
     adamianis mier nivTis flobas adgili aqvs adamianTa 
sazogadoebis Camoyalibebis droidan. gvaris wevrebi nivTebs 
sargeblobis mizniT flobdnen. isini am qceviT gamoxatavdnen 
nebas _ nivTi hqonodaT TavisTvis. es neba ar aris identuri 
sakuTrebis uflebiT nivTis flobis ganzraxvisa. miuxedavad 
nivTebisadmi nebelobiTi damokidebulebisa, warmoudgenelia 
sakuTrebis uflebaze saubari iq, sadac sagnebis miTvisebis gamo 
adamianTa Soris urTierTobas uflebrivi Sinaarsi ar gaaCnia.23

gvarovnul sazogadoebaSi zemoxsenebuli neba efuZneba 
adamianis, rogorc bunebiT Tavisufali arsebis,24 kuTvnil 
uflebas, romelSic imanenturi ufleba igulisxmeba. es 
ukanaskneli individSi arsebuli bunebrivi movlenaa da adamians 
adamianurobis gamo ekuTvnis.25

pirvelyofil xalxebSi uflebis arsi bunebiT Tavisuflebas 
gulisxmobs (monteskie)26 da SeuzRudavi nebis Zalaufleba saar-
sebo moTxovnilebebis dakmayofilebisken aris mimarTuli. is 
garemoeba, rom `pirvelyofili adamiani calked erTi susti da 
uRono danabadia~,27 damoukideblad ar SeuZlia arseboba, mas 
aiZulebs, `Tavis msgavs danabadTan erTad imoqmedos~,28 anu masTan 
erTad moipovos da Seqmnas yovelive saWiro arsebobisaTvis 

                                                            
22 zoiZe b., qarTuli sanivTo samarTali, me-2 gamocema, Tb., 2003, 56.
23 jorbenaZe s.,zoiZe b., aramaterialur qonebriv sikeTeTa adgili samoqalaqo
da samewarmeo samarTalSi, Jurn. `cxovreba da samarTali~, #1, 1998, 6.
24 Гегель Г.В.,Философия права, М., 1990, 101. miTiTebulia: Wanturia l., uZravi
nivTebis sakuTreba, me-2 gamocema, Tb., 2001, 108.
25 gokieli f., ufleba, Jurn. `samarTali~, #8-9, 1992, 64.
26 mosazreba miTiTebulia: Иоффе О.С., Гражданское право, Избранные труды, М.,
2000, 68.
27 WavWavaZe i., Txzul. t.5, Tb., 1955, 165.
28 iqve. 
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(sakvebi, tansacmeli, iaraRi, sacxovrebeli bina).29 aRniSnuli 
ganapirobebs gvaris wevris nebis gamoxatvas nebad adamianTa im 
erTobliobisa, romelSic is cxovrobs. nivTebis bedi gvaris 
wevrTa saerTo nebiT ganisazRvreba, romelsac misaReb mimarTu-
lebas gvaris winamZRoli aZlevs.30

adamianTa modgmis arsebobis am periodSi nivTis flobis, 
sargeblobisa da gankargvis SesaZleblobaTa erTianoba SeuZ-
lebelia, pozitiursamarTlebrivi gagebiT, sakuTrebis uflebad 
iqnes miCneuli. masze saubari SesaZloa, mxolod Teoriulad, 
rogorc fsiqologiur procesze, romelic miCemebis, miTvisebis 
moments moicavs.31 xolo realurad, gvarovnul sazogadoebas 
SeuZlebelia warmodgena hqonoda sakuTrebaze, radgan misTvis 
TviT individis cnebac ucnobi iyo.32 adamianebi dauflebul 
sagnebs gacvlis da Cuqebis gziT erTmaneTs advilad uTmobdnen,33

maT Soris urTierTobebi CveulebebiT wesrigdeboda34 da ar arse-
bobda survili maTi Seusruleblobisa. amis mizezi gvaris wevrTa 
damoukidebeli SesaZleblobebis gamovlenis asparezis,35 urTi-
erTgansxvavebuli uflebebisa da movaleobebis  ar arseboba iyo.

3. ufleba-movaleobis evolucia individualurisa da sazogados   
SepirispirebiT
     
    individis Camoyalibebas Sromis procesma Seuwyo xeli. 
pirvelyofili adamiani mimTvisebeli ekonomikidan mwarmoebel 
ekonomikaze gadadis. is sakuTari moTxovnilebebis dasakmayo-
fileblad mza cxoveluri da mcenareuli mimTvisebluri 
formidan  SromiT saqmianobaze orientirdeba, romelic bunebis 
gardaqmnis, Sromis da sxva iaraRebis warmoebisken aris 
mimarTuli.36

                                                            
29 inwkirveli g., saxelmwifosa da samarTlis Teoria, Tb., 1993, 10. 
30 ax.w.aR-is pirvel saukuneSi saqarTveloSi gvaris saerTo qonebis marTva-
gamgeoba sagvareulos uxuces wevrs _ mamasaxliss hqonda Cabarebuli.  
javaxiSvili iv., Txz. t.VI. Tb., 1982, 137. mamasaxlisobis mmarTveloba erTgvari 
sazogadoebrivi mmarTvelobaa, xalxis rCeulTa mmarTveloba, romelic 
sazogadebis wevrTa Soris urTierTobebs CveulebebiT awesrigebda. adeiSvili 
l., niko xizaniSvilis politikuri da samarTlebrivi Sexedulebebi, Tb., 2002, 18.
31 gokieli Ff., ufleba, Jurn. `samarTali~, #8-9, 1992, 68. Uuflebis, rogorc 
socialuri fenomenis, warmoSobas istoriul sinamdvileSi Seesabameba 
sasicocxlo mniSvnelobis sikeTeebze individualuri gankargvis Tavisufleba. 

niniZe T., koingis `iuridiuli arqeologia”, Jurn. `samarTlis Jurnali”, #1, 
2011, 231.   
32 `individi, rogorc Tavisuflebis atributi, aq jer kidev ar aris.~ 
nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 63. aq calke pirs 
araviTari `me~ ar gaaCnia. adeiSvili Ll., niko xizaniSvilis politikuri da 
samarTlebrivi Sexedulebebi, Tb., 2002, 18.
33 Летурно Ш., Эволюция собственности, СПБ., 1889, 4.
34 `gvarovnuli wyobileba Cveulebaze damyarebuli xalxis mmarTvelobaa~.
xizaniSvili n., ufleba da kanoni Zvel saqarTveloSi, Jurn. `imedi~ #XI-XII. 1882, 
33. miTiTebulia: surgulaZe iv., narkvevebi saqarTvelos politikur moZRvrebaTa
istoriidan (red. metreveli v., surgulaZe n.), Tb., 2001, 233.
35 Косвен М.О., Очерки истории первобытной культуры, М., 1953, 10.
36  lobJaniZe  g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2001, 26.
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indiviadualizmi TandaTan Zlierdeba da rac ufro metad 
izrdeba adamianSi damoukideblobis SegrZneba, rac ufro meti 
pirobebi eqmneba mas, rom es damoukidebloba ojaxis, gvaris 
gareTac ganaxorcielos, miT Zlierdeba masSi arsebuli instiqti 
calke gamoyofisa.37 Sromis sazogadoebrivi danawilebisa (adamian-
Ta calkeuli jgufebis mier mxolod garkveuli saqmis Sesruleba) 
da sasaqonlo brunvis ganviTarebis Sedegad, SesaZlo gaxda 
gvarovnuli sazogadoebis warmomadgenelTa mier gansxvavebuli 
odenobiT materialuri sikeTis dagroveba, romlis mimarT 
ganxorcielebuli mflobelobisa da sargeblobis mizani saarsebo 
moTxovnilebaTa dakmayofilebis garda, sxvebze qonebrivi upira-
tesobis mopoveba iyo.

adamiani miznis dasaxvisas SezRudulia, radgan sazogadoeba 
urTierTgansxvavebuli interesis mqone individTa erTobliobaa, 
rac aiZulebs TiToeuls is interesi gaaCndes, romelic ara 
mxolod misTvis, aramed sazogadoebis wevrTa umravlesobisTvis 
aris misaRebi, xolo Semdeg, SerCeuli interesis xorcSesxmisTvis 
qcevis is wesi gamoiyenos, romelic sazogadoebaSia damkvidre-
buli. sazogadoebis arsebobis gaTvaliswineba, individis moTxov-
nis SezRudva sazogadoebis sxva wevrTa moTxovnebiT, uflebis 
cnebaSi aucilebeli momentia,38 individs  evaleba ise  moiqces, 
rom misi moqmedeba mudam SesabamisobaSi modiodes sazogadoebaSi 
arsebul qcevis wesebTan da yvela danarCeni adamianebis Tavisuf-
lebasTan (kanti).39

TandaTan mimdinareobs uflebis (adamianis imanenturi, 
Tandayolili sikeTe) da movaleobis (adamianis, rogorc sazoga-
doebrivi arsebis kuTvnili elementi) evolucia, xdeba im azris 
gaTaviseba, rom nivTi, romelsac individi flobs, mas ekuTvnis da 
SeuZlia nivTze pretenzia ganacxados, rodesac sxva Seecileba da 
waarTmevs.40 xolo rac sxvis mflobelobaSia, is im piris kuTvni-
lebaa da misi nebis sawinaaRmdegod nivTis daufleba dauSve-
belia.41 sazogadoebrivi xelisuflebis gavlena cvlis adamianTa 
mdgomareobas, individi xdeba garSemomyofebTan mimarTebiT ufro 
Zlieri. arasasurveli Sedegebis Tavidan asacileblad sazoga-
doebis wevrebi Tavs ikaveben maT mier ganxorcielebuli dauf-
lebis xelyofisagan, nivTze individTa faqtobrivi upiratesoba 
mcirdeba da gardaiqmneba sxvebze zemoqmedebis sxva SesaZleb-

                                                            
37  zoiZe  b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2000, 36.
38 niniZe T., cocxali xati Rirsebisa, saq.ssr mecn.akademiis `macne~. ekonomikisa
da samarTlis seria,#3,1987,64. miTiTebulia: biWia m., samoqalaqo-samarTlebrivi
urTierTobis cneba da Sinaarsi (meTodologiuri problemebi), saseminaro
naSromi, Tb., 2009, 33.
39mosazreba miTiTebulia:surgulaZe ir., xelisufleba da samarTali,
germanulidan Targmna da Sesavali werili daurTo o. gamyreliZem, Tb., 2002.
40 Покровский И.А., История римского права, Петроград, 1918, 248. miTiTebulia: 
vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, w. III, Tb., 1963, 23.
41 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 288. `rac sxvisaa – Cemi
movaleobaa, rac Cemia – eg Cemi ufleba. ufleba da movaleoba arian pirvelni
da ukanasknelni saganni urTierTSoris ganwyobilebisa~. WavWavaZe i., Txzul. t.4, 
publicisturi werilebi, Tb., 1987, 300.
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lobad. arsebuli realobis logikuri gaazrebiT, adamianTa 
cnoebierebaSi yalibdeba maT Soris urTierTobis momwesrigebeli 
qcevis wesi, romlis Tanaxmad adamianebi erTmaneTs uflebamo-
silad da valdebulad ganixilaven.42

amgvarad, normatiul elementebs marto pozitiuri samarTali 
ki ar Seicavs, aramed ufleba-movaleoba sazogadoebriv urTier-
TobebSi gvxvdeba manam, sanam isini pozitiuri samarTlis 
Semadgeneli nawilebi gaxdebodnen.43

4. samarTali, rogorc socialuri wesrigis arsebobis garanti

zemoxsenebuli mdgomareoba qaosuri cxovrebisgan Tavis 
daRwevis SesaZleblobas iZleva,44 magram ver uzrunvelyofs 
sxvadasxva interesis mqone individTa gonivrul cxovrebas 
xangrZlivi droiT. is mxolod logikuri aRiarebis sferoTi 
ifargleba da ar flobs Zalas interesTa Soris konfliqtis 
mosagvareblad. es ukanaskneli adamianTa sazogadoebis bunebrivi 
Tvisebaa, radgan TiToeulisTvis misaReb interess nebis Tavisuf-
leba gansazRvravs, romlis arsic xSirad TviTnebobaa da ara 
goniereba. kacobriobis istoriis manZilze sazogadoebaSi icvleba 
mowesrigebis formebi, magram ucvlelia TviT faqti mizandasa-
xulobis niWis mqone adamianebis saerTo moqmedebaTa mowesri-
gebisa, romlis gareSe ar arsebobs sazogadoeba, socialuri cxov-
reba. sazogadoeba ise ar Seicvleba,  rom mas ar axasiaTebdes 
elementaruli faqti mowesrigebisa.45 adamianuri arseboba maTi 
garegnulad mowesrigebuli Tanaarsebobaa, gancalkevebuli indivi-
dis arsebobas ar icnobs istoria. (Stamleri).46

sazogadoebaSi saWiroa im Zalis arseboba, romelic 
eyrdnoba nebis ganviTarebis Sesaxeb logikur msjelobas da  
awesrigebs nebis Tavisuflebis gamovlenis process moqmedebis 
TavisuflebaSi, riTac xels uwyobs Tavisuflebis ramdenime 

                                                            
42 savaneli b., samarTlis Teoria, Tb., 1998, 179.
43 gamyreliZe o., daskvna doc. g.naWyebias sadoqtoro disertaciaze: sisxlis 
samarTlis mecnierebis sagani, Jurn.`almanaxi,~ #13, 2000, 20. samarTlis TeoriaSi 
arsebuli erTi TeoriiT, ufleba adamians miniWebuli aqvs bunebiT, ufleba 
adamianis nebis gamovlenaa _ nebisyofis Teoria; sxva mosazrebiT, ufleba aris 
ara neba TavisTavad, bunebiT Tandayolili, aramed gansazRvruli saxiT 
marTlwesrigis mier aRiarebuli, miwerili neba, SesaZlebloba. surgulaZe ir.,
xelisufleba da samarTali, germanulidan Targmna da Sesavali werili daurTo 
o. gamyreliZem, Tb., 2002, 20. 
44 `uflebrivi samosis gareSe, uflebrivi garsidan amovardnili cxovreba aRar 
iqneba is cxovreba, romelsac Cven vicnobdiT, magram igi ar iqneba qaosi, masSi 
iqneba axali wesrigi, masSi TiToeuli Cveni moqmedeba raime movleniT iqneba 
gansazRvruli~. naneiSvili g., samarTlis namdviloba da cda normatiuli 
faqtebis dasabuTebisa. samarTlis filosofiis sakiTxebi, Tb., 1992.
45 wereTeli m., eri da kacobrioba, Tb., 1990, 52. miTiTebulia: niniZe T., mixako 
wereTeli saxelmwifos Sesaxeb, prof. g.inwkirvelis 70-e wlisTavisadmi 
miZRvnili saiubileo krebuli, Tb., 1996, 213.
46 mosazreba miTiTebulia:niniZe T., mixako wereTeli saxelmwifos Sesaxeb, prof. 
g.inwkirvelis 70-e wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 1996, 212.
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tendenciidan erTis, rogorc namdvili Tavisuflebis, Secnobili 
aucileblobis gamovlenas.47

aRniSnuli sxva tendenciebTan dapirispirebas gulisxmobs, 
romlis dasaZlevad iZuleba aucilebelia. am funqciis Sesruleba 
samarTalma, rogorc qcevis wesebis (piris moqmedebis an 
moqmedebisgan Tavis Sekavebis) sistemam, nebarTvebisa da akrZal-
vebis wyobam, rogorc socialuri wesrigis damyarebis garantma,48

SeZlo politikur xelisuflebasTan kavSirSi. xelisufleba 
warmoadgens Zalas, magram yovelgvari sxva Zalisgan gansxvavebiT, 
saxelmwifo xelisufleba aris samarTliT mowesrigebuli Zala, 
swored, am niSniT gansxvavdeba is Cveulebrivi TviTnebobisagan.49

politikuri xelisufleba adamianTa cnobierebaSi moazreba im 
Zalad, romelsac Seswevs unari daZlios yoveli winaaRmdegoba, 
romelic samarTlis ganxorcielebas SeiZleba Sexvdes 
cxovrebaSi.50

5. faqtobrivi flobis  uflebriv flobad gardaqmna

TandaTanobiT ganxorcielda imanenturi uflebis samarTleb-
rivi aRiareba, bunebiT TavisuflebaSi arsebuli qcevisTvis, 
rogorc garkveuli interesis miRwevis saSualebisaTvis, 
savaldebulo Zalis miniWebiT,51 ufleba dafuZnda.52 nivTebTan 
ubralo fizikuri kavSiri gardaiqmna iuridiul kavSirad, romlis 
gamoxatuleba sakuTrebis ufleba iyo. faqtobrivma flobam 
misTvis sazogadoebis mier samarTlebrivi gansazRvrebis micemiT, 
uflebrivi flobis, kerZo sakuTrebis Tviseba SeiZina. 

bunebrivi mdgomareobidan samoqalaqo mdgomareobaSi 
gadasvla adamianSi SesamCnev cvlilebebs iwvevs. mis qmedebebSi 
instiqts cvlis marTlmsajuleba, mis qmedebas eniWeba zneobrioba, 
movaleobis xma enacvleba fizikur impulss, ufleba-survils... 
sazogadoebrivi xelSekrulebiT adamiani kargavs bunebiT 

                                                            
47 savaneli b., samarTlis Teoria, Tb., 1998, 7.
48  cipeliusi r., iuridiuli meTodebis moZRvreba, me-10 gamocema, miunxeni, 2006, 
Tb., 2009, 1-2. samarTali aris is, rasac ama Tu im sazogadoebaSi erTmaneTis 
gverdiT mcxovrebi adamianebi, rogorc normas erTad cxovrebisTvis, ormxrivad 
aRiareben (birlingi). mosazreba miTiTebulia:draieri r., samarTlis cneba 
(germanulidan Targmna l.Wanturiam), prof. g.inwkirvelis 70-e wlisTavisadmi 
miZRvnili saiubileo krebuli, Tb., 1996, 32.
49naneiSvili g., samarTlis namdviloba da cda normatiuli faqtebis 
dasabuTebisa, samarTlis filosofiis sakiTxebi, Tb., 1992, 200. 
50 igive, 72.
51 Windscheid, Lehrbuch des  Pandektenrechts, I, 1887, 97. miTiTebulia: Иоффе О.С., 
Гражданское право, Избранные труды, М., 2000, 71.
52 ufleba piris nebadarTuli qcevis zomaa uzrunvelyofili kanoniT da amiT, 
valdebul pirTa Sesabamisi qceviT. Коркунов Н.М., Лекции по общей теории права,
СПБ., 1898, 124. Братусь С.Н., Субъекты гражданского права, М., 1950, 13. ufleba, 
rogorc individisaTvis saxelmwifos mier miniWebuli xelisufleba, kanoniT 
dadgenil farglebSi sakuTari interesis xorcSesxmisaTvis,saWiroebisas, dacvis 
mizniT kompetenturi  organoebisaTvis mimarTvis SesaZleblobasac moicavs. 
Матузов Н.М., Личность, правда и демократия. Теоретические проблемы субъективного
права, Саратов, 1972, 145.
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Tavisuflebas da ganusazRvrel uflebas yoveliveze, rasac 
SeiZleba daeuflos, amasTan, is iRebs samoqalaqo Tavisuflebas 
da uflebebs imaze, rac gaaCnia. mxolod individis ZalebiT 
Semofargluli bunebiTi Tavisufleba emijneba saerTo, sazogado 
nebiT SezRudul samoqalaqo Tavisuflebas, pirveli dapyrobiT 
warmoSobili mflobeloba gansxvavdeba sakuTrebisgan.53

5.1. kuTvnilebis cnobierebis warmoSoba moZrav da uZrav nivTebTan 
dakavSirebiT

Tavdapirvelad sakuTreba moZrav nivTebze (piradi moxmarebis 
sagnebi da Sromis iaraRebi) arsebobda, rac maTi bunebidan 
gamomdinare samoqalaqo brunvaSi monawileobis saWiroebiT iyo 
ganpirobebuli: moZravi qonebis nasyidoba martivi sasaqonlo 
meurneobis pirobebSi, aucilebeli da saganTa logikidan gamom-
dinare aqciaa.54

miwaze uflebis arseboba misi danawilebisa da masze 
dasaxlebis mdgomareobamde warmoudgenelia. amis Semdeg, miwa 
gvars an toms ekuTvnoda, romlis TiToeul wevrs mxolod miwiT 
sargeblobis ufleba hqonda. gvars gaaCnda miwis kuTvnilebis 
Segneba (is gamoixateboda erTi mxriv, miwis xelSeuxeblobis 
moTxovnis gacxadebaSi nebismieri sxva gvaris mimarT, meore mxriv, 
am moTxovnis Seusruleblobisas, miwaze Zalauflebis aRdgenis 
mizniT, xelmyofis mimarT agresiis ganxorcielebaSi) da miwis 
gankargvis SesaZlebloba.

yovelive es miwasTan dakavSirebiT mxolod faqtobrivi 
SesaZlebloba iyo da ver qmnida uflebas. im dros miwis nakveTi 
ganixileboda ara mxolod, rogorc teritoriis gansazRvruli 
nawili, aramed, rogorc gansazRvruli ojaxis garkveuli 
odenobiT wili saerTo saadgilmamulo mflobelobaSi. gvaris 
wevris ufleba wilze ganmsWvaluli iyo sajarosamarTlebrivi 
SinaarsiT: nakveTi Cemia, Temis wevrTa Soris miwis ganawilebis 
sazogado wesis ZaliT.55 gvarisgan gansxvavebiT, misi wevrebi miwis 
damoukideblad gankargvis SesaZleblobas moklebulni iyvnen. 
miwis kuTvnilebis cnobierebis arsebobac gvaris wevrobas 
ukavSirdeboda da miwiT sargeblobas moicavda. es SesaZlebloba 
sxva gvaris mier miwis mitacebisas wydeboda, miwis dabrunebisas ki 
kvlav aRdgeboda xolme.56 mxolod mogvianebiT ganxorcielda 
individis mier miwis nakveTis misakuTreba: `pirveli adamiani, vinc 

                                                            
53 Jan-Jak ruso, sazogadoebrivi xelSekruleba, frangulidan Targmna da
SeniSvnebi daurTo d. labuCiZe-xoferiam, Tb., 1997, 25.
54NnadareiSvili g., sanivTo samarTlis obieqtebis Sesaxeb, qarTuli samarTlis
istoriis sakiTxebi, w.I, Tb., 1973,76.
55 Покровский И.А., История римского права, Петроград, 1918, 24. miTiTebulia: vaCeiSvili
al., narkvevebi qarTuli samarTlis istoriidan, n. III, Tb., 1963, 23.
56 Покровский И.А.,Основные проблемы гражданского права,М.,1998,194-195. istoriuli
ganviTarebis ZiriTad safexurs gvari da misi qonebrivi mflobeloba
warmoadgens. miwis mflobelobis, anu ekonomikuri sakuTrebis forma saerTo
sakuTrebaa. vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, w.III, Tb., 
1963, 30.
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miwis nakveTi SemoRoba da ganacxada, rom misia, raSic xalxic 
daarwmuna, iyo samoqalaqo sazogadoebis namdvili fuZemdebeli.~57

saxelmwifosa da samarTlis TeoriaSi damkvidrebuli 
mosazreba, rom pozitiursamarTlebrivi TvalsazrisiT, sakuTrebis 
uflebis warmoqmna saxelmwifosa da samarTlis warmoSobas 
ukavSirdeba,58 udavoa, magram Tu moZrav nivTebze uflebis 
subieqti individi iyo, miwaze sakuTreba ZiriTadad, saxelmwifos 
ekuTvnoda.59 es faqti ar miuTiTebs sakuTrebis gansakuTrebuli 
formis arsebobaze. saxelmwifos mier ganxorcielebuli 
sakuTrebac kerZoa, radgan sakuTreba SeiZleba iyos mxolod 
kerZo. es sityva nivTisadmi sruli batonobis uflebis, am 
uflebis bunebiTi xasiaTis aRsaniSnavad gamoiyeneba da ara 
sakuTrebis uflebis subieqtTa raodenobidan gamomdinare. `kerZo~ 
xazs usvams sakuTrebis bunebiTi uflebis individualur, 
absolutur, erTian, ganuyofel xasiaTs.60

is garemoeba, rom miwaze uflebriv batonobas saxelmwifo 
axorcielebs, obieqturi winamZRvrebiT aris ganpirobebuli. 
miwasTan damokidebulebiT gvaris, rogorc mTelis da individis, 
rogorc mTelis nawilis SesaZleblobaTa Tanafardobas, romlis 
winapirobac gvaris mier ganxorcielebuli miwis dauflebisa da 
masze dasaxelebis faqtia,61 Tan erTvis gvarovnuli sazogadoebis  
SigniT, miwiT sargeblobis gamo dapirispireba qonebrivad 
privilegirebul, Zalauflebis mqone adamianebsa da maT 
damorCilebul, uqonel fenas Soris. socialur-ekonomikuri, 
kulturuli da protopolitikuri urTierTobebis SedarebiT 
maRal safexurze mdgomi sagvareulo aristokratia daeufla  
xalxis simdidris udides nawils, riTac xelT igdo ekonomikuri 
Zalaufleba. ekonomikuri Zliereba kargi safuZveli iyo mis xelSi 
politikuri Zalauflebis Tavmoyrisa.62 konfliqti ufro 
gaZlierda saxelmwifosa da samarTlis warmoSobis Semdeg.Aam 
garemoebam aiZula sazogadoebis warCinebuli nawili uari eTqva 

                                                            
57Jan-Jak ruso, sazogadoebrivi xelSekruleba, frangulidan Targmna da
SeniSvnebi daurTo d. labuCiZe-xoferiam, Tb., 1997, 6.
58 am sakiTxze ix. magaliTad, inwkirveli g., saxelmwifosa da samarTlis
Teoria, Tb., 2000, Марченко М. Н., (ред.), Теория Государства и права, М., 1996.
59 Владимирский-Буданов М.Ф., Обзор истории русского права, Киев, 1900, 538. im
qveynebSi, sadac saxelmwifo warmoiSva Temur-tomuri miwaTmflobelobis
rRvevamde, centralizebuli saxelmwifo gaxda Temis,TemTa kavSiris, tomis an
tomTa kavSiris uflebamonacvle miwaTmflobelobisa Tu miwaTmesakuTreobis
saqmeSi. nadareiSviliGg.,feodaluri saqarTvelos saxelmwifo wyobilebis
Taviseburebani, Jurn. `almanaxi,~ #14, 2000, 80. sxva mosazrebiT, uZvelesi
instituti miwaze individualuri sakuTrebaa (Пельман), an kidev: arc erT epoqaSi
mxolod individualuri an koleqtiuri sakuTreba ar arsebobda. isini droTa
ganmavlobaSi erTmaneTs enacvlebodnen warmoebis xasiaTisa da arsebuli
socialuri organizaciis mixedviT (Евтихиев). mosazreba miTiTebulia: Конторович
Я.И., Основные идеи гражданского права, Харьков, 1928, 11.
60 Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 
Tb., 1997, 65.
61 Ковалевский М., Современный обичай и древний  закон, М., 1886, 105.miTiTebulia: 
vaCeiSvili al.,Nnarkvevebi qarTuli samarTlis istoriidan, w. III, Tb., 1963, 19.
62 nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 12.



19

miwis damoukideblad gankargvis SesaZleblobaze, is saxelmwifos 
dauTmo, xolo Tavad, miwiT sargeblobas dasjerda, rac misi 
dauflebiT iqna miRweuli.

5.2  sazogado miwis misakuTrebis procesi romisa da qarTuli 
samarTlis istoriis gaTvaliswinebiT

mflobelobisa da sakuTrebis urTierTdamokidebulebulebis 
sakiTxis ganxilvisas marTebulia romis samarTlis istoriis 
gaTvaliswineba, radgan kerZo samarTlis am fundamenturi 
institutebis kvleva romaelma iuristebma daiwyes.63 sainteresoa 
Zveli qarTuli sinamdvilec.

romSi moZrav nivTebze (ojaxSi moxmarebis sagnebi, meurneobis 
produqtebi, wvrilfexa saqoneli, fuli, anu qoneba_pekunia) 
sakuTrebis uflebis arsebobasa da misi memkvidreobiT gadacemis 
SesaZleblobaze jer kidev, XII tabulis kanonebi miuTiTebdnen.64

miwiT sargeblobis Taobaze gvarSive arsebobda dapirispireba65

gvarovnul aristokratiasa (patriciebi)66 da Rarib fenas 
(plebeebi)67 Soris. saxelmwifos warmoSobis Semdgom, saxelmwifos 
kuTvnili saxnav-saTesi miwis e.w. saerTo mindvris (ager publicus) 
nawilis daufleba sargeblobis mizniT, kvlav patriciebisTvis 
iyo nebadarTuli. miwaze koleqtiuri sakuTreba ar gamoricxavda 
kerZo mflobelobas. miwiT mosargebles garkveuli sazRauris 
gadaxda evaleboda. imperatoris provinciebSi saadgilmamulo 
gadasaxadi tributumi iyo, xolo senatis provinciebSi – stipen-
dia.68 droTa ganmavlobaSi miwis mflobelebi aRarc gadasaxads 
ixdidnen da saerTo miwis met nawilsac iCemebdnen. xelisufleba 
cdilobda miwis misakuTrebis procesis  SeCerebas (magaliTad, Cv. 
w. aR-mde 367 wlis miwis kanoniT aikrZala 500 iugerze _ 125 ha 
meti odenobiT saxelmwifo miwis kerZo mflobelobad gadaqceva),69

magram amaod. msxvili miwaTmflobelebi miwas arc nebiT 

                                                            
63mflobelobis aRmoCena-damuSaveba romaelTa damsaxurebaa. Cernilovski z.m.,  
saxelmwifosa da samarTlis msoflio istoria (Targmna v. loriam), Tb., 1992,103. 
64 Дождёв Д. В., Римское частное право, М., 1997, 310.
65 Машкин Н.А., История древнего рима, М., 1949, 127.
66 gvaris SigniT qonebrivi sxvaobis zrdasTan erTad, mdidarma ojaxebma 
Zalaufleba moipoves. maT wesad SemoiRes erTi da igive ojaxidan mamasaxlisis 
arCeva. ase iqmneboda memkvidreobiTi aristokratia, romlis wevrebic patri-
ciebad iwodebodnen. `Pater~ _ romauli gvaris sruluflebian da ZirZvel wevrs 
aRniSnavda. saxelmwifos Seqmnis Semdeg patriciebi sruluflebiani moqalaqeebi 
iyvnen. metreveli v., romis samarTali, Tb., 1995, 28.
67 plebeebis warmoSoba gaurkveveli da sadaoa. isini gvarovnuli organizaciis
gareT idgnen, amdenad, Temis marTvaSi monawileobas ver iRebdnen. Cernilovski
z.m., saxelmwifosa da samarTlis msoflio istoria, Tb., 1992, 66. romis
saxelmwifos Camoyalibebis Semdegac plebeebs, romelTac Seadgendnen wvrili
miwaTmflobelebi da romis dapyrobil teritoriebze mosaxle adamianebi, 
marTalia, piradi Tavisufleba gaaCndaT, magram moklebulni iyvnen politikur
uflebebs. metreveli v.,romis samarTali, Tb., 1995, 20.
68  nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 63.
69 Пухан И., Поленак-Акимовская М.,  Римское право, М., 1999, 30.
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abrunebdnen da verc xelisufleba sTxovda maTi avtoritetis 
gamo.70

saxelmwifo miwis daufleba ar warmoadgenda miwaze kerZo 
sakuTrebis warmoSobis erTaderT gzas. romSi sazogado miwis 
gverdiT arsebobda mcire zomis sakarmidamo nakveTebi (Zveli 
romauli gadmocemiT, misi farTobi Tavdapirvelad 2 iugers 
(naxevari ha) Seadgenda, Semdeg is 20 iugeriT (5 ha) gadidda, 
romelzec sakuTrebis ufleba individs gaaCnda.71 Tu vin iyo is, 
patrici Tu plebei, amis Sesaxeb sxvadasxva mosazreba arsebobs: 
SesaZloa aRniSnuli nakveTebi eZleodaT plebeebs, maSin rodesac 
e.w. saerTo mindvriT sargeblobis ufleba mxolod patriciebs 
gaaCndaT an masze sakuTrebas axorcielebdnen rogorc plebeebi, 
ise patriciebi.72

saqarTveloSi Temuri miwaTmflobelobis forma feodalizmis 
epoqaSic ganagrZobda arsebobas.73 is gansakuTrebiT Zlieri iyo 
adrindel feodalur saqarTveloSi.74 im qveynebis msgavsad, sadac 
venaxis, xexilis baRebisa Tu sxva mravalwliani sasoflo-
sameurneo kulturebis gaSeneba iyo gavrcelebuli, saqarTveloSic 
uSualo mwarmoebeli cdilobda im miwebis dasakuTrebas, 
romelSic misi mravalwliani Sroma iyo ganivTebuli. es garemoeba 
miwaze sakuTrebis ideis warmoSobisTvis nayofier niadags qmnida.75

adamiani, romelic mravali weli ucdida Tavisi naSrom-naRvawidan 
nayofis miRebas, ufro adre xdeboda kerZo sakuTrebis ideiT 
ganmsWvaluli, vidre is individi, romelsac erTwliani sasoflo-
sameurneo kultura mohyavda:76 `vinc axos gamoiRebda saTemo 
mamulSi, SeeZlo daeCemebina axod gamoRebuli miwa karga xnobiT. 
mag karga xnobam iqamde iara, rom axo rCeboda kacs, manam 
cocxali iyo da bolos saSviliSvilodac gaxda. vinc cariel, 
uxmar miwas saTemoSi SemoRobda SesamuSaveblad, imas saSvi-
liSvilod SeeZlo daeWira SemoRobili.”77

Temisgan damoukideblad, individis mier miwis miTvisebis 
mizniT, misi daufleba da damuSaveba gaxda safuZveli kerZo 

                                                            
70 pereterski i.s., saxelmwifosa da samarTlis zogadi istoria, n.I, Tb., 1944, 155.
71 Фюстель-де-Куланжь, Древняя гражданская община (исследование о культе, праве, 
учереждениях Греции и Рима), пер. Спиридонова Н.Н., М., 1903, 45.
72 Пухан И., Поленак-Акимовская М., Римское право, М., 1999, 13.
73 mecxramete saukuneSic aRmosavleT saqarTveloSi did sagvareuloebs 
mamulebi gauyofeli hqondaT. aq sagvareulo miwaTmflobeloba kvlav 
arsebobda. javaxiSvili iv., Txz. t.VI, Tb., 1984, 137. `Cvens ekonomikur wyobaSi 
orgvari mimdinareoba iyo, rogorc yvelgan sxvagan: erTi sasoflo da meore 
sakomlo. pirveli miizideboda ise, rom soflis wreSi yofili mamulebi, miwa, 
mindori, tye sazogado sasoflo xmarebaSi yofiliyo. meore ise, rom yovelive 
egeni gansakuTrebuli iyo. raTa uswor-masworobas miwis mflobelobaSi farTo
gza ar gaxsnoda, mefenic da xalxic pirvels ufrTxildebodnen~. WavWavaZe i.,
Txz.t.4. publicisturi werilebi, Tb., 1987, 152.
74 surgulaZe iv.,narkvevebi saxelmwifosa da samarTlis istoriidan, Tb.,1965, 157.
75nadareiSvili g., sakuTrebis zogadi cnebis gamomxatveli terminis warmoSobis
istoriidan saqarTveloSi (`Cemeba~), Jurn. `samarTali,~ #2, 2002, 50.
76  nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2005, 134.
77  WavWavaZe i., Txz.t.6, Tb., 1956, 120.
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sakuTrebis uflebis warmoqmnisa miwis im nakveTebze, romelTac 
Seadgendnen: karmidamo _ ezo, venaxi, bostani anu agaraki.78

6. socialur-iuridiul terminebSi asaxuli mflobelobisa da 
sakuTrebis urTierTkavSiri  

is garemoeba, rom mflobeloba sakuTrebis warmoSobis safuZ-
velia, iuridiul terminologiaSi aisaxeba. romis samarTlis 
mixedviT sakuTrebis uZveles obieqtebs `res mancipi~ (miwa, masze 
mdgomi nageboba, mona, pirutyvi, soflis servituti) da `res 
necmancipi~ (danarCeni nivTebi) ewodebodaT. `mancipi~ ukavSirdeboda 
terminebs – `mancipatio~, `mancipium”, romlebic sakuTrebis SeZenas 
aRniSnavdnen. Tavad, isini etimologiurad warmodgebodnen sityvi-
dan `manu capere~ (manus–xeli, xelisufleba; capio-aReba, daWera), 
romelic nivTis dauflebaze, dapyrobaze, mis mimarT Zalauflebis 
ganxorcielebaze miuTiTebda. rac Seexeba mflobelobis aRmniS-
vnel termins _ `possessio~, is warmoiSva gamoTqmidan `potis sedeo~ -
vzivar, rogorc batoni (potior _ dapyroba, sedere – dapyrobil, dauf-
lebul miwaze yofna, fexis mokideba).79

qarTuli enis leqsikis wiaRSi moiZebneba iseTi socialur-
iuridiuli terminebi,80 romlebic mflobelobisa da sakuTrebis 
urTierTdamokidebulebas  asaxaven,  kerZod, damkvidreba, ganCemeba 
(Cemeba) da sakuTreba. `damkvidreba~ ZiriTadad, memkvidreobiT 
qonebis miRebas aRniSnavda, magram misi pirveladi mniSvneloba 
miwa-wyalze dasaxlebaze, fexis mokidebaze miuTiTebda. ivane 
javaxiSvilis mosazrebiT, es sityva im pirvelyofili socialuri 
cxovrebis da uflebrivi mdgomareobis gamomxatvelia, rodesac 
sagvartomo sakuTrebis garda, sxva araviTari sakuTreba ar 
arsebobda da miwis faqtiuri dapyroba, masze meurneobis mowyoba 
individis sakuTrebis uflebas qmnida. termini `ganCemeba~ 
gamoxatavda piris survils, nivTi dauflebis gziT Tavis 
kuTvnilad eqcia, anu misi moqmedeba nivTis sakuTrebad gadaqcevis 
nebiT iyo ganpirobebuli.81 Sesabamisad, daCemebul miwebs maga-
liTad, aRmosavleT saqarTveloSi, kerZod qiziySi, sakuTars, 
nafuZars, mamapapeuls eZaxdnen.82 termini `sakuTreba,~ romelmac 
TandaTan `ganCemeba-Cemeba~ Secvala, piradi kuTvnilis aRsaniSna-

                                                            
78 qiqoZe g., erekle II, Tb., 1984, 17. sakuTrebis uflebis warmoSobis SromiTi
Teoriis Tanaxmad, ufleba warmoiSoba miwis Tavdapirvel damuSavebiT
(Staermani). sapirispirod, okupaciis TeoriiT, Sroma ki ar qmnis uSualo
mflobelobas, aramed okupacio. adamianebi yovelgvar samarTlebriv aqtamde
floben miwas, maT ufleba aqvT iyvnen iq, sadac bunebam da SemTxvevam gaanawila
(kanti). mosazreba miTiTebulia: Скловский К.И., Собственность в гражданском праве, 
М., 1999, 68.
79  Новицкий И.Б., Перетерский И.С., (ред.), Римское частное право, М., 1996, 157.
80 nadareiSvili g.,`xelisufleba~ sityvis etimologiisaTvis, Jurn. `samarTali,~ 
#1-2, 2003, 121.
81  javaxiSvili iv., Txz. t.VII, Tb., 1984, 288.
82 bostoRanaSvili d., miwaTmflobeloba aRmosavleT saqarTveloSi (qiziyis
CveulebiTi samarTlis mixedviT XIX s. II naxevari), sakandidato disertacia, Tb., 
2001, 74-75.
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vad gamoiyeneboda. is mosavleli, sazrunavi iyo saerTodan, 
zogadidan gamosarCevad, romlisTvisac sazogadoebis yovel wevrs 
sagangebo zrunva ar esaWiroeboda.83 es termini pirvelad moixse-
nieba me-10 s-is literaturul ZeglSi _ basil zarzmelis 
`serapion zarzmelis cxovreba~.84

mflobelobisa da sakuTrebis urTierTdamokidebulebis 
ganzogadoebisas, cxadi Seiqmna is garemoeba, rom mflobeloba, 
rogorc faqtobrivi mdgomareoba, istoriulad da logikurad win 
uswrebs sakuTrebas, rogorc samarTlebriv urTierTobas85 da 
cvlis iq, sadac sakuTreba jer ar Camoyalibebula. mflobelobis 
arsebobas ganapirobebs adamianis neba, romelic mimarTulia gare 
samyaros saganze, is sakuTrebis pirveladi saxea, adamianis xeli-
suflebaa nivTze da am xelisuflebis safuZveli mdgomareobs 
adamianuri bunebis TvisebaSi.86 miuxedavad amisa, mosazreba, rom ar 
aris Zneli mflobelobis ganxilva sakuTrebis uflebis gverdis 
avliT, xolo sakuTrebis uflebis kvleva mflobelobisgan 
damoukideblad warmoudgenelia,87 mflobelobis gadaWarbebuli 
Sefasebaa. mflobelobis istoriuli rolis Sefasebisas aucile-
belia imis dazusteba, Tu ra Sinaarsia Cadebuli mflobelobis 
cnebaSi.88 es Sinaarsi imanenturi uflebis arsebobiT ganpiro-
bebuli adamianis nebaa _ nivTi hqondes TavisTvis. samarTlis ar 
arsebobis pirobebSi, adamianis mier ganxorcielebuli nivTis 
daufleba impulsuri, gauazrebeli qceva ki ar aris, aramed 
gacnobierebuli, nebelobiTi aqtia.89

mflobeloba, rom nebis Tavisuflebas ukavSirdeba, sainte-
reso asaxvas poulobs Sua saukuneebis saqarTveloSi arsebul 
terminSi `TviTmflobeloba~, romelic Tavisi SinaarsiT Tavisuf-
lebas gulisxmobda. am mniSvnelobiT aris es termini moxse-
niebuli ruis-urbnisis 1103 wlis saeklesio krebis mier miRebuli 
`Zeglis weris” SesavalSi90 da giorgi merCules TxzulebaSi 
`grigol xanZTelis cxovreba~. mogvianebiT, `TviTmflobelobas~ 
aseve, adamianis mier sakuTari nebiT moqmedebis SinaarsiT 

                                                            
83 javaxiSvili iv., Txz.t.VII, Tb., 1984, 286.
84 javaxiSvili iv., qarTuli samarTlis istoria, w. II. nakveTi II, Tb., 1929, 392.
mecnierTa erTma jgufma safuZvlianad daasabuTa Sexeduleba, rom zarzmelis
nawarmoebis pirveli redaqcia daiwera me-7 saukuneSi da asaxavs me-6-7 saukuneTa
mijnaze arsebul realur viTarebas, anu terminis `sakuTreba” arsebobis
pirveli werilobiTi damowmebis faqti am periodSi unda iqnes gadatanili. 
futkaraZe i.,Hhagiofrafiuli Zeglebi, rogorc saqarTvelos saxelmwifosa da
samarTlis istoriis wyaroebi (sanivTo samarTali), prof. g.nadareiSvilis
xsovnisadmi miZRvnili krebuli: samarTlisa da politikuri azrovnebis
istoriis narkvevebi, w.I, Tb., 2010, 489.
85   Иеринг Р., Теория владения, пер. Васьковского Е.В., СПБ., 1895, 32.
86   Победоносцев К. П., Курс гражданского права, Т.1, М.,  2003.
87 Иеринг Р., Теория  владения, пер. Васьковского Е. В., СПБ., 1895, 32.
88jorbenaZe s., saxelmwifo socialisturi sakuTrebis warmoSoba ssr
kavSirSi,Tb., 1963, 77.
89 Конторович Я .А., Основные идеи гражданского права, Харьков, 1928, 10.
90 aq saubaria RmerTis mier adamianisTvis TviTmflobelobis anu Tavisuflebis
miniWebaze, romelic man Tavis sakeTildReod ver gamoiyena. surgulaZe iv.,
qarTuli samarTlis istoriis wyaroebi, Tb., 1984, 143.
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ganmartavs sulxan-saba orbeliani: mflobeli aris is, visac
SeuZlia Tavisi nebiT `winaaRrCeviT moqmedeba~.91

  
                         
                                               Tavi II

mflobeloba romis samarTalSi

    romis samarTlis92 uamravi Rirsebis miuxedavad, rogoricaa 
samarTlebrivi kategoriebis saocari sizuste, calkeuli sagnob-
rivi institutebis kvlevis siRrme da iuridiuli teqnikis 
gasaocrad maRali done,93 Tanamedrove msofliosTvis umTavresi 
mniSvnelobisaa is faqti, rom romis samarTliT ganxorcielda 
samarTlebrivi azrovnebis Sinagani gardaqmna, rac miRweul iqna 
iuridiuli nacionalizmis, `namdvil mecnierebasTan SeuTavsebeli 
provincializmis~94 daZleviT, nacionaluri samarTlis samanebis 
gadalaxviT da universalobis SeZeniT. antikuri civilizaciis 
arsebiTi nawili –romis samarTali, qristianobis msgavsad, axali 
samyaros kulturis ganuyofel elementad iqca.95

    samoqalaqo samarTlis, rogorc pirovnebis Tavisuflebisa da 
TviTgansazRvris sferos,96 Tanamedrove civilizaciis samarTleb-
rivi mowesrigebis ZiriTadi dargis,97 Camoyalibeba  da misi 
substanciuri institutis _ mflobelobis fundamenturi kvleva 
romis samarTalSi iRebs saTaves.

1. mflobelobis cneba mflobelobis subieqtTan da obieqtTan 
kavSirSi

     romaeli iuristebi mflobelobas (possessio, possessio civilis)
ganixilavdnen nivTis sakuTrad flobis ganzraxviT (mflobelobis 

                                                            
91 surgulaZe iv., sulxan-saba orbelianis politikuri da iuridiuli
Sexedulebani, Tb., 1959, 199.
92 `romis samarTliT aRiniSneba romaeli iuristebis mier mravalsaukunovani
imperiis arsebobis manZilze Seqmnili, maSindel TiTqmis mTel msoflioSi
moqmedi da imperator iustinianes kodifikaciaSi mZivebad akinZuli samarTali.” 
Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 
1997, 9.
93Mmetreveli v., romis samarTali da imperator iustinianes kodifikacia,wignSi: 
romis samarTlis Zeglebi, iustinianes digestebi w.I, Sesavali (red.v. metreveli, 
laTinuridan Targmna, winasityvaoba, SeniSvnebi da saZieblebi daurTo
n. surgulaZem), Tb., 2000, 5. 
94Ddavidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, rusuli
gamocemidan Targmna da winasityvaoba daurTo T. niniZem, Tb., 1993, 25.
95 Иеринг. Р., Дух римского права  на различных ступенях его развития, ч.1, СПБ.,1895,2. 
miTiTebulia: gogiaSvili g.,samarTlis gansazRvrulobis problema inglisur da
kontinentur samarTlebriv sistemebSi, prof. z.axvledianis xsovnisadmi
miZRvnili krebuli, Tb., 2004, 27. 
96 Покровский И. А., Основные проблемы гражданского права, М., 1998,  309.
97 jorbenaZe s., Cemi cxovrebis gza, prof. sergo jorbenaZis 75-e wlisTavisadmi
miZRvnili krebuli, Tb., 2003, 20.
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subieqturi elementi –animus possessionis) masze ganxorcielebul 
faqtobriv batonobad (mflobelobis obieqturi elementi – corpus 
possessionis).98

1.1 mflobelobis nebiTi elementi (animus possessionis) subieqtTan 
damokidebulebiT

mflobeloba ar moiazreboda iq, sadac piris nivTTan 
sxeulebrivi kavSiri nebis gamoxatvis gareSe arsebobda 
(magaliTad, mZinare adamianis, Cvilis nivTTan Semxebloba). 
qmeduunaro pirebi, romlebic janmrTelobis mdgomareobis an 
asakis gamo nebas naTlad ver gamoxatavdnen, mflobelobas 
kanonieri warmomadgenlebis (arasrulwlovnebi 7 wlamde da 7-14 
wlamde – meurveebis, 14-25 wlamde asakis mqone pirebi, suliT 
avadmyofebi, gonebasustebi, yru-munjebi _ mzrunvelebis) meSveobiT 
moipovebdnen.99

nivTTan dakavSirebiT gamovlenili yovelgvari neba ar iyo 
sakmarisi mflobelobis dafuZnebisTvis. romis samarTali animus 
possessionis-Si nivTis TavisTvis da ara sxvisTvis flobis survils 
gulisxmobda. Sesabamisad, sxvisi saxeliT, sxvis interesebSi 
nivTis faqtobrivi dauflebis mdgomareoba Wera-pyrobad (detentio, 
possessio naturalis --bunebiTi mflobeloba), xolo misi subieqti mWer-
mpyrobelad iwodeboda.100

nivTis sakuTrad flobis ganzraxva, upirveles yovlisa, 
mesakuTres gaaCnia. sakuTrebis uflebis aRmniSvneli Tavdapirveli 
termini_ `qvirituli~ respublikis periodis dasasruls (ax.w.aR-is 
III s.) Seicvala terminebiT `dominium~ (dominus–batoni) da 
`proprietas~ (proprium_sakuTari).101

sakuTrebis uflebis subieqti iyo mxolod romis moqalaqe, 
obieqti _ mancipirebuli da brunvaunariani moZravi nivTebi, xolo 
masze sakuTrebis SeZenis gzebi – mancipacia da cesia.102

                                                            
98 Новицкий И.Б., Перетерский И. С., (ред.), Римское частное право, М., 1984, 169.
99 Новицкий И. Б., Римское право, М., 2001,  49.
100 romis samarTlis cnobili mkvlevari i.b. novicki Wera-pyrobad moiazrebs ara 
mxolod aRniSnul mdgomareobas, aramed nivTTan nebis gamoxatvis gareSe, 
Seucnobel Semxeblobasac. Новицкий И. Б., Римское право, М., 2001, 75. sxva 
mosazrebiT, mflobelobisa da Werisgan gansxvavdeba nivTTan ubralo 
Semxebloba. Дождёв Д.В., Римское частное право, М., 2002, 361.
101 nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 65.
102 mancipaciis wesiT SeiZineboda res mancipi-is kategoriis nivTebi (miwis
nakveTebi italiaSi, nagebobebi, monebi, muSa-pirutyvi, sasoflo miwis nakveTze
arsebuli servitutebi). mancipaciis ritualSi monawileobdnen nivTis
gamyidveli (venditori), SemZeni (emptori), mwonavi sasworiT da spilenZis
firfitebiT, aseve 5 srulwlovani romaeli mowmis saxiT. myidveli xeliT
exeboda SeZenil nivTs da acxadebda, rom is mas ekuTvnis qvirituli samarTlis
mixedviT, radgan SeiZina firfitebiT, romlebic daawyo sasworze fasis
gadaxdis simbolod. gamyidveli Tanxmobas sityvierad an dumiliT gamoxatavda. 
Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, t.I, rusuli
gamocemidan Targmna v. loriam, Tb., 1992, 93. cesia – moTxovnis daTmoba moCvene-
biTi sasamarTlo paeqrobis formiT xorcieldeboda. myidveli mosarCelis
rolSi gamodioda da misTvis kuTvnili nivTis dabrunebas iTxovda. gamyidveli
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mesakuTris mflobeloba marTlzomieria. sakuTrebis, rogorc 
nivTze sruli batonobis, Sinaarsi nivTiT sargeblobis, misgan 
nayofisa da Semosavlis miRebis, nivTis gankargvis SesaZleblo-
bebTan erTad gulisxmobda masze flobisa da nivTis ukanono 
mpyrobel-mflobelisgan gamoTxovis SesaZleblobas.103

mesakuTris msgavsad, sakuTrad flobis ganzraxva aqvs 
aramarTlzomier mflobels, romelic SesaZloa, iyos keTil-
sindisieri an arakeTilsindisieri. keTilsindisieri mflobeli 
Tavs mesakuTred miiCnevs, radgan ar icis da arc SeiZleba icodes, 
mflobelobis ukanonobis Sesaxeb. kerZod, man ar icis imis 
Taobaze, rom nivTi SeiZina mis gasxvisebaze arauflebamosilisgan, 
pirisgan, visTanac nivTi aRmoCnda mesakuTris nebiT (magaliTad, 
prekaristis,104 Semnaxvelis, damqiraveblis, moijaris, qonebis 
mmarTvelis mier maTTvis samarTlebrivi safuZvliT gadacemuli 
qonebis gasxviseba; memkvidris mier samkvidro qonebad miCneuli im 
nivTis gankargva, romelic mamkvidrebels aTxoves, miaqiraves an 
Sesanaxad miabares),105 an nebis winaaRmdeg (napovaris an moparuli 
nivTis gasxviseba). sapirispirod, arakeTilsindisierma mflobelma, 
nivTis ukanono mimtacebel-mimTvisebelma (magaliTad, qurdi, 
napovaris mimTvisebeli), icis, rom nivTi mas ar ekuTvnis, Tumca 
garSemomyofT Tavs mesakuTred aCvenebs.

1.2. materialuri elementi (corpus possessionis) obieqtTan 
dakavSirebiT

1.2.1.  mflobelobis obieqti _ brunvaunariani nivTi

mflobeloba xorcieldeboda im nivTebze, romlebzec 
dasaSvebi iyo sakuTrebis uflebis warmoSoba. mflobelobis 
obieqtebs ar Seadgendnen samoqalaqo brunvidan amoRebuli 
sagnebi: 1) nivTebi, romlebic bunebrivi Tvisebebis an specialuri 
daniSnulebis gamo saerTo kuTvnilebad iTvleboda, magaliTad, 
haeri, zRva, misi napiri, mdinareebi; 2) sajaro nivTebi, romelTa 
mesakuTre qalaqis Temi _korporacia iyo: a) saxelmwifoebrivi 
miznebisTvis gaTvaliswinebuli nivTebi, magaliTad, cixeebi; b) 
sazogadoebrivi sargeblobis nivTebi: sajaro gzebi, Teatrebi, 
moednebi, abanoebi; 3) saRmrTo (sakraluri) nivTebi: religiuri 

                                                                                                                                                                                  
ganzrax dumda, rac mosarCelis dakmayofilebis safuZveli iyo. nadareiSviliGg., 
romis samoqalaqo samarTali, Tb., 2003, 73.
103  Новицкий И. Б., Римское право, М., 2001, 92.
104 romSi prekariumi Camoyalibda miwis mcire nakveTebis mesakuTreTa mier miwis
gadacemiT vrceli samflobeloebis mepatroneTaTvis saxelmwifo gadasaxadis 
Tavidan acilebis mizniT, Semdeg maTgan usasyidlod sargeblobisTvis ukan 
miRebis pirobiT. Пухан И., Поленак-Акимовская М ., Римское право, М., 1999, 47.
105 romis samarTlis Zeglebi, iustinianes instituciebi, w.2. t.6. m.4. laTinuridan
Targmna, winasityvaoba da saZieblebi daurTo n.surgulaZem, red. v.metreveli, 
Tb., 2002, 72.
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(eklesiebi, Sesawiri adgilebi) da wminda nivTebi (qalaqis kari, 
galavani).106  

romis samarTalSi mflobelobis obieqturi elementi 
ganisazRvra piris nivTTan iseT damokidebulebad, rogoric 
mesakuTres sakuTari qonebis mimarT wesisamebr gaaCnia da 
sameurneo garemoSi nivTis arsebobaze miuTiTebs. magaliTad, Tu 
samSeneblo masala WiSkris win aris moTavsebuli, ivaraudeba,rom 
is saxlis mesakuTris mflobelobaSia, radgan am nivTebisaTvis es 
mdgomareoba bunebrivia. gareuli cxovelebi da frinvelebi manam 
imyofebodnen mflobelobaSi, sanam isini zedamxedvelobis qveS 
iyvnen, magaliTad, galiaSi, xolo Sinauri pirutyvi, Tundac 
ezodan gasuli, mflobelobaSi rCeboda, mTavari iyo, mas Sin 
dabrunebis Cveva ar daekarga.107

1.2.2. usxeulo nivTebis mflobeloba
   
     Tavdapirvelad mflobelobis obieqtebs sxeulebrivi (laT. res 
corporales) nivTebi Seadgendnen, Tumca Semdgom, SesaZlo gaxda 
usxeulo nivTebze (laT. res incorporales), anu uflebaze mflobe-
lobis ganxorcielebac. romaeli iuristis gaiusis mosazrebiT, 
pirvel kategorias miekuTvnebian nivTebi, romelTac fizikuri 
arseboba samarTlebrivi danawesebisagan damoukideblad SeuZliaT 
(qonebrivi Rirebulebis materialuri sagnebi, romelTa Sexeba maTi 
bunebrivi Tvisebebis gamo SesaZloa),108 xolo usxeulo nivTebi 
mxolod samarTlebrivi debulebebis meSveobiT moiazrebian ada-
mianTa Soris urTierTobebSi.109 aseTebia, qonebrivi uflebebi: 
samemkvidreo, sanivTo (uzufruqti, saqalaqo da sasoflo miwis 
nakveTebze arsebuli servitutebi) da valdebulebiTi uflebebi, 
miuxedavad imisa, rom samkvidro sxeulebrivi nivTebisagan Sedgeba, 
miwiT sargeblobiT miRebuli nayofi sxeulebrivia da valdebu-
lebiTi uflebis safuZvelze miRebuli sikeTec xSirad 
sxeulebrivi nivTia.110

    usxeulo nivTebze mflobeloba am institutis tradiciul 
gaazrebas ar Seesabameboda. uflebis mflobels, magaliTad, 
servitutis uflebis mqone pirs ar gaaCnda arc animus possessionis,
radgan is nivTiT mesakuTresTan SeTanxmebiT sargeblobda da arc 
corpus possessionis, radgan am uflebis ganxorcieleba uwyveti, 
realuri batonobis mdgomareobas gamoricxavda. am viTarebis 
gaTvaliswinebiT, romaelma iuristebma Seqmnes e.w. kvazi mflobe-

                                                            
106 romis samarTlis Zeglebi, iustinianes digestebi, w.1,t.8,1. laTinuridan
Targmna, winasityvaoba, SeniSvnebi da saZieblebi daurTo n.surgulaZem, red.v. 
metreveli, Tb., 2000, 58-59.
107 Новицкий И. Б., Перетерский И. С., (ред.), Римское частное право,  М., 1948, 71.
108 romaeli iuristebi nivTze sakuTrebis uflebas Tavad nivTisagan mkveTrad
ar mijnavdnen, ris gamoc sakuTreba maTTan sxeulebrivi nivTebis kategoriaSi
moiazreba. Новицкий И. Б., Перетерский И. С.,(ред.), Римское частное право, М., 1996, 147.
109  Пухан И., Поленак-Акимовская М., Римское право, М., 1999, 136.
110 romis samarTlis Zeglebi, iustinianes instituciebi, w.2, t.2, m. 1, 2, 3., 
laTinuridan Targmna, winasityvaoba da saZieblebi daurTo n. surgulaZem, red. 
v. metreveli, Tb., 2002, 65. 



27

lobis Teoria, romlis ZaliT,  sxeulebriv nivTebze 
mflobelobas gauTanabrda uflebiT sargebloba. kerZod, piri, 
romelic sakuTrad sargeblobis ganzraxviT uflebiT realurad 
sargeblobda, uflebis mflobelad miiCnies, radgan sargeblobis 
faqti _ nivTiT faqtobriv batonobas, xolo sakuTrad sargeb-
lobis survili _ sakuTrad flobis ganzraxvas gauTanabrda.111

2. mflobelobis warmoSoba  da Sewyveta

    romis samarTali mflobelobis dafuZnebisTvis misi orive 
elementis arsebobas moiTxovda. Tavdapirvelad, mflobeloba 
nivTTan sivrcobrivi kavSir-urTierTobiT izomeboda,112 anu misi 
materialuri komponenti nivTis fizikur Semxeblobas, mis 
dauflebas gulisxmobda, romelic SesaZloa yofiliyo pirveladi 
(wina mflobelis nebisgan damoukideblad) da nawarmoebi (Zvel 
mflobelTan SeTanxmebiT).113

2.1. pirveladi warmoSoba

mflobelobis mopovebis pirveladi gza _ nivTis daufleba, 
Semdgom sakuTrebis uflebis warmoSobis safuZveli gaxda 
occupatio-is, napovaris da ganZis aRmoCenis meSveobiT. pirvel 
SemTxvevaSi, upatrono nivTis (sagani, romelsac mesakuTre ar 
hyolia an man nivTze uari ganacxada misi mitovebis gziT) 
sakuTrad flobis ganzraxviT daufleba, masze absolutur 
uflebas wamoSobda. ase iZendnen sakuTrebas gareul cxovelsa da 
frinvelze, mdinareSi Tevzze, pirvelad aRmoCenil miwasa da 
zRvis napiras nanax Zvirfas qvaze.114 upatronobis Tviseba 
vrceldeba napovarsa da ganZzec. napovari _ dakarguli, ganZi _ 
ganzrax dafluli an sxvanairad damaluli moZravi nivTia, 
romlis mesakuTre ucnobia. pirvel SemTxvevaSi, patronis gamoCena 
metadaa savaraudo, Tumca dakarguli nivTi misi povnidan 
garkveuli vadis gasvlis Semdeg upatrono qonebad iqceva.115 romis 
samarTali aseTad miiCnevda ganZsac, misi mesakuTris dadgenis 
SeuZleblobis gamo.116

2.2.  nawarmoebi  saSualeba
   
    mflobelobis mopovebis nawarmoebi saSualeba nivTis 
gadacemiT _ traditio, mflobelobis dafuZnebas gulisxmobda. romSi 
mis martiv formasTan erTad, rac nivTis xelidan-xelSi gadacemas 

                                                            
111 Пухан. И ., Поленак – Акимовская М., Римское право, М., 1999, 166.
112 zoiZe b., sanivTo samarTali, Tb., 1999, 39.
113 Муромцев С., Гражданское право древнего Рима, Тип. Мамонтова А.М., М., 1883, 110.
114 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb.,1992, 104.
115 zoiZe b., sakuTrebis uflebis warmoSobis safuZvlebi Zvel qarTul samar-
TalSi (napovari da ganZi), prof. sergo jorbenaZis 70-e wlisTavisadmi miZRvni-
li krebuli, Tb., 1996, 202.
116 Барон  Ю., Система римского гражданского права, СПБ., 1908, 57.
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niSnavda, samoqalaqo brunvis ganviTarebis Sedegad `tradicios~ 
abstraqtuli formebi damkvidrda: 1) grZeli xeliT gadacema –
moZravi nivTis Zveli mflobeli SemZens miuTiTebda nivTze da 
misi aRebis nebas rTavda. miwis nakveTze mflobelobis 
dafuZnebisTvis sakmarisi iyo nakveTis erT nawilze misvla an 
SemZenisaTvis nakveTis maRali adgilidan Cveneba; 2) mokle xeliT 
gadacema–nivTze mflobeloba moipoveboda mxolod mflobelTan 
SeTanxmebiT nivTis dauflebis gareSe, radgan am moqmedebas ukve 
hqonda adgili SemZenis mxridan, magaliTad, damqiravebeli, 
monaTxovre an Semnaxveli mesakuTrisgan iZenda nivTs Sesabamisi 
xelSekrulebis vadis gasvlamde;117 3) nivTis simboluri gadacema, 
romelic uTanabrdeboda realur gadacemas, magaliTad, sawyobSi 
arsebul saqonelze mflobelobis mopoveba SesaZlo iyo sawyobTan 
axlos sawyobis gasaRebis gadacemiT.118

  
2.3.  mflobelobis dafuZneba warmomadgenlis meSveobiT

martivi sasaqonlo urTierTobebis pirobebSi mflobeloba 
fuZndeboda piris mier damoukidebulad: `Cven movipovebT 
mflobelobas Cvenive meSveobiT~, acxadebdnen romaeli iuristebi. 
garTulebuli ekonomikuri brunvis Sedegad, am procesSi sxva 
pirTa daxmareba aucilebeli gaxda. kanonismieri (tutor) da saxel-
Sekrulebo warmomadgenlebis (procurator) meSveobiT warmomadgen-
lobis institutis funqcionirebas win uZRoda mSoblebis 
xelisuflebas damorCilebuli Svilebisa da uuflebo adamia-
nebis_monebis mier ganxorcielebuli mflobeloba mSoblebisa da 
patronebis sasargeblod.119

warmomadgenlisTvis uflebamosilebis miniWebiT, mflobe-
lobis dafuZnebis msurveli sakuTrad flobis nebas gamoxatavda, 
xolo materialuri komponenti warmomadgenlis mier unda 
ganxorcielebuliyo: `Cven movipovebT mflobelobas Tu gvaqvs neba 
mflobelobisa, faqtobrivi mxare SeiZleba ganxorcieldes an Cvens 
mier, an sxva pirTa meSveobiT~.120 warmomadgenlis saSualebiT 
dafuZnebuli mflobelobis saxed miiCneva SemTxveva, rodesac 
mesakuTre nivTis gasxvisebisas SemZens SeuTanxmdeba, rom nivTi 
darCes masTan raime samarTlebrivi safuZvliT vadian 
sargeblobaSi. iTvleba, rom SemZenisTvis, romelsac mflobelobis 
nebiTi elementi gaaCnia, mflobelobas moipovebs yofili 
mesakuTre nivTze realuri batonobis ganxorcielebiT.121

2.4. mflobelobis  Sewyveta

mflobeloba wydeboda mflobelobis elementebis ar 
arsebobisas. orive komponentis gauqmebas adgili hqonda nivTis 

                                                            
117 Новицкий И. Б., Римское право, М., 2001, 76.
118 Санфилиппо Ч ., Курс римского частного права, М., 2001, 186.
119 metreveli v., romis samarTali, Tb., 1995, 48.
120 Новицкий. И. Б., Римскoе право, М., 1998,  81.
121 Санфлиппо Ч., Курс римского частного права, М., 2001 ,188.
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mitovebis, misi gasxvisebis, nivTis ganadgurebis an mflobelis 
gardacvalebisas. mflobelobis xelyofisas samarTaldarRvevis 
gziT, materialuri komponenti wydeboda, xolo nebiTi elementi 
arsebobas ganagrZobda. miuxedavad amisa, es mdgomareoba mflobe-
lobis Sewyvetad ganixileboda. ganzraxvis ararsebobaze miuTi-
Tebda miwis daumuSavebloba, misi didi xniT mitoveba, riTac 
mflobeloba uqmdeboda. Tu piri miwis mflobelis aryofniT 
isargeblebda da nivTs daepatroneboda, mflobeloba im SemTxve-
vaSi Sewydeboda, Tu samarTaldarRvevis Sesaxeb Setyobisas, 
mflobeli samarTlebrivi dacvis saSualebebs ar mimarTavda.
    warmomadgenlis meSveobiT mopovebuli mflobeloba wydeboda, 
Tu arc mas da arc marwmunebels realuri batonobis ganxor-
cielebis SesaZlebloba ar hqondaT. warmodgenili piris garda-
cvalebiT an qmeduunarobiT mflobeloba uqmdeboda, xolo mxo-
lod warmomadgenlis mimarT am faqtebis dadgomisas, mflobelad 
marwmunebeli  miiCneoda.122

3. mflobelobis interdiqtuli dacva

3.1. pretoris gankarguleba _ socialuri MmSvidobis dacvis 
saSualeba

romis samarTalSi piris mflobelad aRiareba mis 
samarTlebriv dacvas ukavSirdeboda. adresaxelmwifoebriobis 
xanaSi mflobelobis dacva kerZo saqmed miiCneoda. mas 
dainteresebuli piri  xelmyofTan TviTgasworebiT axorcielebda.  
droTa ganmavlobaSi dacvis funqcia saxelmwifo organoTa xelSi 
gadavida. Cv.w.aR.-mde me-4 saukuneSi kanoniT aikrZala mflobelobis 
TviTneburad aRdgena, nivTze sakuTrebis uflebis arsebobis 
safuZvliT, sxvisTvis warTmevis gziT.123 am danawesis damrRvevi 
nivTze sakuTrebas dakargavda, xolo misi ar arsebobis damtki-
cebisas, nivTis Rirebulebis odenobiT jarimis gadaxda 
daekisreboda.124

mflobelobis, rogorc piris nivTTan dakavSirebiT faqtob-
rivad Camoyalibebuli wesrigis, rogorc sazogadoebrivi 
simSvidis, mowesrigebuli Tanacxovrebis safuZvlis,125 Tavdapir-
veli samarTlebrivi dacvis saSualeba sasamarTlo magistratis, 
pretoris126 interdiqti (interdicere _ laT. akrZalva) iyo. is aisa-

                                                            
122 Новицкий И. Б., Перетерский И. С.,(ред.), Римское частное право, М., 1948, 73.
123sapirispirod daSvebuli iyo TviTdacva, mflobelis an mWeris mier
mflobelobis xelyofis aRkveTa. Новицкий И.Б.,Перетерский И.С.,(ред.), Римское частное 
право, М., 1996, 52. 
124 Новицкий  И. Б., Римскoе право, М., 1998, 33.
125 Endemann, Lehrbuch des burg Rechts, T. I, 1905, 128-129. miTiTebulia: Покровский И.А.,
Основные проблемы гражданского права, М., 1998, 226.
126 Cv.w.aR.-mde 367 wels romSi pretoris (urbanusebis pretori) Tanamdeboba
dawesda. romaelebis  mimarT marTlmsajulebis ganxorcielebisas pretors unda
Seecvala konsuli, romelsac xSirad uxdeboda qveynidan gasvla samxedro
operaciebSi monawileobis gamo. nadareiSvili g., romis samoqalaqo samarTali, 
Tb., 2003, 267.
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xeboda pretoris mier Tanamdebobis dakavebisas gamocemul 
ediqtSi, romelic magistratis saqmianobis programas warmoad-
genda. pretoris ediqtSi ar iyo mocemuli uflebis warmoSobisa 
da  Sewyvetis safuZvlebi, masSi miTiTebuli iyo is wanamZRvrebi, 
romlebic mflobelisTvis samarTlebrivi dacvis miniWebas 
ganapirobebdnen (pokrovski).127 interdiqtebi anu pretoris gankargu-
lebebi Tavdapirvelad, zepiri, Semdgom, werilobiTi formiT 
gaicemoda dainteresebuli piris gancxadebis safuZvelze, masSi 
miTiTebuli faqtebis Semowmebis Sedegad. isini miznad isaxavdnen 
sazogadoebis wevrTa interesis xelmyofi moqmedebebis dauyov-
nebliv aRkveTas, marTlwesrigis dacvas.

3.2. mflobelobiTi interdiqtis  buneba da  saxeebi

mflobelobis an kvazi mflobelobis Sesaxeb davis Sem-
TxvevaSi, faqtobrivi mdgomareobis SenarCunebasa da mflobelobis 
aRdgenas mflobelobiTi interdiqti emsaxureboda. is icavda 
mflobelobas misi samarTlebrivi safuZvlis, nivTze sakuTrebis 
uflebis sakiTxisagan damoukideblad, mxolod faqtobrivi 
garemoebebis (mflobelobis arsebobisa da misi darRvevis faqtebi) 
gaTvaliswinebiT. mflobels  ar moeTxoveboda nivTze uflebis 
arsebobis mtkiceba, xolo meore mxares ekrZaleboda am uflebaze 
dayrdnobiT Sedaveba.
    Tavdapirvelad  interdiqtebi sajaro faseulobis, religiuri 
da wminda nivTebis mflobelobis dasacavad gamoiyeneboda, Semdeg 
is kerZo interesebzec gavrcelda. interdiqtebiT sargeblobdnen 
sazogado miwis ager publicus-is mflobelebi im dros, rodesac jer 
ar hqondaT miwaze sakuTrebis ufleba, Sesabamisad, misi 
sasamarTlos gziT dacvis saSualeba – sarCeli. mflobelobis 
dacvisaTvis Seqmnili interdiqtebi ori saxis iyo: akrZalviTi 
(prohibitoruli) da aRdgeniTi (restitutoruli). TiToeuli 
maTgani Tavis mxriv, kategoriebad iyofoda. akrZalviTi 
interdiqti arsebobda moZrav (interdictum utrubi) da uZrav nivTebTan 
(interdictum uti possidetis) dakavSirebiT. moZrav nivTze mflobelobis 
SenarCunebisTvis gaTvaliswinebuli interdiqtiT sargeblobda 
modave mxareebs Soris is, vinc bolo wlis ganmavlobaSi nivTs 
met xans flobda, xolo uZravze arsebuliT is, vinc interdiqtis 
gacemis dros sadavo nivTs flobda. prohibitoruli interdiqtiT 
ver isargeblebda piri, Tu misi mflobeloba mopovebuli iyo 
mopasuxisagan ZaladobiT, farulad. am garemoebebis 
dadasturebisas interdiqti meore mxareze gaicemoda. 
mflobelobis mopovebis zemoxsenebuli safuZvlebis arseboba 
mesame pirebTan dakavSirebiT interdiqtis gamoyenebas xels ar 
uSlida. imperator iustinianes samarTali icnobda erTian 

                                                            
127mosazreba miTiTebulia:Staermani e.m., romis samarTali (Targmani
g.nadareiSvilis), Jurn. `samarTali~, #2, 1992, 78.
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prohibitorul interdiqts moZrav da uZrav nivTebTan 
dakavSirebiT.128

aRdgeniTi xasiaTis interdiqtic ori saxis iyo. erTi maTgani 
icavda pirs, romelsac uZrav nivTze mflobeloba ZaliT waarTves 
(interdictum unde vi), xolo meore pirs, vinc prekaris safuZvelze 
nivTi sxvas gadasca da es ukanaskneli aRar ubrunebda (interdictum 
de precario). am interdiqtebiT sargeblobas mflobelobis mopovebis 
xarvezebi xels ar uSlida.129

    mflobelobiTi dacvis arsi, is rom mflobels ar 
moeTxoveboda nivTze sakuTrebis uflebis arsebobis mtkiceba, rac 
TavisTavad sirTules warmoadgenda, ganapirobebda erTi mxriv, im 
garemoebas, rom amgvari dacva xelsayreli iyo mesakuTrisTvisac 
uflebis sasarCelo dacvis arsebobis miuxedavad, meore mxriv, im 
viTarebas, rom mflobelobiTi dacviT aramarTlzomieri mflobe-
lic sargeblobda. es garemoeba safrTxes uqmnida samarTlis 
mTavari miznis, kanonisa da wesrigis dacvis, ganxorcielebas.130

Tumca ukanono mflobeloba gamonaklisia im zogadi wesidan, 
romlis mixedviT swored mesakuTre da mflobeli iyris Tavs erT 
pirovnebaSi.131 amdenad, sakuTrebis prezumfciis arsebobis 
gaTvaliswinebiT, gamarTlebulia mflobelobis, rogorc 
sakuTrebis winamdebare poziciis dacva, romelic sabolood mis 
ukan mdgari absoluturi uflebis dacvaa.132

4. petitoruli procesis arsi

4.1. posesoruli dacvis  droebiTi Sedegi

interdiqtuli dacvis Sedegebi mxareTaTvis saboloo ar iyo. 
mflobelobiT dacvas uflebisgan damoukideblad, interdiqtebis 
meSveobiT, ar SeeZlo myari mdgomareobis Seqmna, radgan gamo-
ricxavda uflebis Sesaxeb sakiTxs da mxolod faqtobrivi 
mdgomareobis droebiT dacvas axorcielebda. interdiqtuli 
dacvis dros, mflobelobis Sesaxeb davis gadawyveta saxarbielo 
poziciaSi ayenebda mopasuxes, mflobels, romelic dadginda 
interdiqtuli warmoebiT da arTulebda mosarCelis mdgomareobas, 
romelsac procesualurad ekisreboda sakuTrebis uflebis 
mtkiceba ara posesorul, aramed petitorul procesSi.133

interdiqtis ganxorcielebis Sedegad ukanono mflobeli-
saTvis nivTis mikuTvneba, pirs, romelic Tavs nivTis mesakuTred 
Tvlida, uflebis dacvis Sesaxeb procesis wamowyebis SesaZleb-
lobas ar arTmevda. aq, is mflobelobas nivTze uflebas daupiris-

                                                            
128 Гримм Д. Д., Лекции по догме римского права, под. ред. Томсинова В. А., М., 2003, 232-233.
129 Подопригора А.А., Основы римского гражданского права, Киев, 1990; Анненков К., Система  
русского гражданского права, 2-ое изд., СПБ., 1900, 591.
130 Покровский И.А., Основные проблемы гражданского права, М., 1998, 224.
131 nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 87.
132 zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurn. `adamiani da 
konstitucia”, #1, 2004, 11.
133   Дождев Д.В.,  Римское частное право,  М., 2002,208.
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pirebda, mtkicebis tvirTi mosarCelis mxareze iyo, xolo 
mflobelis sasargeblod mflobelobis faqti metyvelebda.134

amgvarad, mflobeli  prioritetul mdgomareobaSi iyo imasTan 
SedarebiT, vinc ar flobda. keTilsindisierebisa da kanonierebis 
prezumfcia Tavad mflobelobis faqtidan gamomdinareobda  da 
meore mxares, romelic  nivTze pretenzias acxadebda, sapirispiro 
unda emtkicebina.135

4.2. savindikacio sarCelis pirveladi forma 
  
     romSi samarTalwarmoebis Tavdapirveli forma legisaqciuri 
procesi iyo (legis actio _ kanonieri sarCeli).136 aq warmoiSva sanivTo 
samarTlebrivi xasiaTis savindikacio sarCeli aramflobeli 
mesakuTrisa mflobeli aramesakuTris winaaRmdeg nivTis gamo-
Txovis Sesaxeb. legisaqciuri procesi gamoirCeoda formalizmiT, 
rac gamoixateboda mxareTa mier garkveuli ritualis Sesru-
lebaSi, frazebis warmoTqmaSi.137 savindikacio sarCelis uZvelesi 
forma gulisxmobda Semdegs: modave mxareebi magistratTan 
cxaddebodnen, pretenziebs kanonTan Sesatyvisi gansazRvruli 
winadadebebiT gadmoscemdnen, sadavo nivTze uflebis arsebobaze 
simbolurad, nivTze joxis (laT. Vindiktas) dadebiT miuTiTebdnen 
da sakuTari moTxovnebis gasamtkiceblad gansazRvrul Tanxas 
ixdidnen. amis Semdeg, pretori sarCelis kanonTan Sesabamisobis 
sakiTxs arkvevda da dadebiTi pasuxis SemTxvevaSi, mxareTa 
SeTanxmebis safuZvelze, mosamarTles niSnavda. amiT procesis 
pirveli etapi (in iure) sruldeboda. momdevno stadiaze (in iudicio) 
mosamarTle saqmes arsebiTad ganixilavda da gadawyvetilebas 
iRebda. sasamarTlos mier savindikacio sarCelis dakmayofi-
lebisas gansxvavebuli iyo keTilsindisieri da arakeTilsin-
disieri mflobelis pasuxismgeblobis farglebi.

4.3. keTilsindisiereba da arakeTilsindisiereba  sakuTrebis 
pirispir 
    
    keTilsindisieri mflobeloba, miuxedavad imisa, rom 
aramarTlzomieri sanivTo mdgomareoba da obieqturi samarTal-
darRvevaa (ieringi),138 ar warmoadgens TviTnebobas. keTilsin-
disieri mflobeli ar uaryofs mesakuTreSi sakuTrebis ideas. 

                                                            
134iofe Oo.s., nadareiSvili g., romis samoqalaqo samarTlis safuZvlebi, rusuli 
gamocemidan Targmna g. nadareiSvilma, Tb., 1994, 82.
135 Омельченко О., Римское право, http://www.gumer.info /bibliotek _Buks/ Pravo/ omelch/01.php. 7. 
07. 2011. 
136 am procesis saxelwodeba romaeli iuristis gaiusis mosazrebiT, ganapiroba 
im faqtma, rom mxareebi pretoris winaSe moTxovnebs kanonis teqstTan 
Sesabamisi frazebiT gadmoscemdnen. xolo revoluciamdeli rusi iuristis 
pokrovskis ganmartebiT, im garemoebam, rom mxareebi davis gadawyvetisTvis 
Zaladobas ki ar mimarTavdnen, aramed kanonieri saSualebebiT moqmedebdnen. 
Новицкий И.Б., Римское право, М., 2001, 34.
137 Машкин  Н. А., История древнего рима, М., 1949, 16.
138 mosazreba miTiTebulia: Wanturia  l., uZravi nivTebis sakuTreba, Tb., 1994, 37.
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piriqiT, is Tvlis Tavs mesakuTred da Tavad mimarTavs am ideas, 
mouwodebs mas Tavisi uflebis mowmed. xolo arakeTilsindisieri 
mflobeli mesakuTreSi mesakuTreobis uaryofiT, sakuTrebis ideas 
da Sesabamisad, pirovnebis arsebobis erT-erT TvalsaCino pirobas    
ugulebelyofs.139

romis samarTali SeuzRudavi vindikaciis princips ganam-
tkicebda, radgan romael iuristTa mosazrebiT, aravis SeeZlo 
sxvisTvis imaze meti uflebis gadacema, rac Tavad gaaCnda, e.i. Tu 
gamsxvisebeli ar iyo mesakuTre, verc SemZeni gaxdeboda nivTze 
absoluturi uflebis mqone.140

savindikacio sarCelis sagani iyo nivTi nayofTan erTad. 
keTilsindisieri mflobeli nivTis mdgomareobisTvis pasuxs 
agebda sarCelis aRZvris Semdeg, kerZod, misi braleuli 
moqmedebiT nivTis ganadgurebisas an dazianebisas movale iyo 
ziani aenazRaurebina. rac Seexeba nayofs, is abrunebda arsebul 
nayofs, miRebuls, rogorc sarCelis aRZvramde, ise mas Semdeg. am 
ukanasknel SemTxvevaSi, aseve gasxvisebuli, moxmarebuli an 
braleulad miuRebeli nayofis Rirebulebas. am Sedegis Tavidan 
asacileblad mflobels SeeZlo gamsxviseblis Cabma procesSi. 
misi mxridan uaris Tqmis an uSedegod Carevis SemTxvevaSi, SemZeni 
uflebamosili iyo misTvis nivTis ormagi Rirebulebis Ggadaxda 
moeTxova nivTis evikciisTvis.
    Tavis mxriv, keTilsindisier mflobels mesakuTris mimarT 
nivTis Senaxvisa da gaumjobesebisTvis gaRebuli xarjebis 
anazRaurebis moTxovnis ufleba gaaCnda. fufunebisaTvis xarjis 
gawevisas, misi ufleba Semoifargleboda nivTisgan Sematebuli 
nawilis gamocalkevebiT, Tu es SesaZlo iyo nivTis dauzianeblad. 
mesakuTris mxridan am moTxovnaTa Seusruleblobamde keTilsin-
disier mflobels nivTis dakavebis ufleba hqonda. arakeTil-
sindisieri mflobelis pasuxismgebloba wesdeboda mflobelobis 
mTeli periodis gaTvaliswinebiT. Tu sarCelis aRZvramde nivTis 
ganadgurebis, dakargvisa da dazianebisaTvis mflobeli pasuxs 
agebda mxolod braleuli moqmedebisas, misTvis sarCelis 
wardgenis Semdeg, is pasuxismgebeli iyo SemTxveviTobisTvisac. 
arakeTilsindisieri mflobeli movale iyo nivTTan erTad 
daebrunebina miRebuli da arsebuli nayofi, aseve, moxmarebuli, 
gasxvisebuli da braleulad miuRebeli nayofis Rirebuleba.141

savindikacio sarCeliT mopasuxe SesaZloa yofiliyo aseve, e.w. 
fictus possessor an mWeri. fiqtiuri mflobelia piri, romelic nivTs 
realurad ar flobs, magram mflobelad ganixileba,MmagaliTad, 
piri, vinc sarCelis Tavidan acilebis mizniT, nivTis mitovebiT 
masze mflobeloba Sewyvita. mWers ufleba hqonda sasamarTlo 
procesze daesaxelebina mflobeli, visi saxeliTac Wera-pyrobas 

                                                            
139 ieringi r., brZola uflebisaTvis, winaTqma da rusuli gamocemidan Targmani
z. nanobaSvilisa, red. b.zoiZe, Tb., 2000, 49.
140 Новицкий И. Б., Римское право, М., 1998,  81.
141 Дождев Д. В., Римское частное право, М., 2002, 393.



34

axorcielebda da amiT, mopasuxis tvirTisgan ganTavisuf-
lebuliyo.142

5. mflobelobiTi xandazmuloba (mniSvneloba da pirobebi)

romis samarTlis mixedviT keTilsindisier mflobelTa 
sasargeblod SeZeniTi xandazmuloba (usucapio) moqmedebda, kerZod, 
keTilsindisieri mflobelis mier, Sesatyvisi nivTis, kanoniT 
dadgenili vadiT uwyveti floba, nivTze sakuTrebas warmoSobda. 
am institutis damkvidreba sazogadoebrivi interesebidan gamom-
dinareobda:sakuTrebiT urTierTobaSi xangrZlivad an mudmivad 
gaurkvevlobas adgili ar unda hqonoda, raTa xeli Sewyoboda 
sazogadoebrivi dovlaTis matebas sameurneo sikeTis WeSmarit 
destinaterTan _ nivTis mflobelTan ganmtkicebiT.143

SeZeniTi xandazmulobis subieqti Tavdapirvelad _ romaeli, 
xolo misi obieqti _ brunvaunariani sxeulebrivi nivTi iyo. 
mogvianebiT, ucxoelebisTvis dawesda xandazmulobis axali saxe _ 
Longi temporis praescriptio. es instituti usucapio-gan Sinaarsobrivad 
gansxvavdeboda. kerZod, is mflobelis mxareze sakuTrebis 
uflebas ki ar warmoSobda, aramed vadis gasvlis gamo mesakuTre 
uZluri iyo nivTi mflobelis xelidan gamoeTxova, ris Sedegadac 
nivTi mflobelis qonebis SemadgenlobaSi (in bonis) ganmtkicdeboda. 

romis samarTliT daSvebuli iqna usucapio-is gziT  usxeulo 
nivTze, magaliTad, servitutze, uflebis SeZenac, kerZod, Tu 
uflebaze mflobeloba xorcieldeboda 10 an 20 wlis ganmav-
lobaSi, imis mixedviT, servitutis uflebis mqone  piri da 
datvirTuli nivTis mesakuTre erTsa da imave, Tu sxvadasxva 
provinciaSi cxovrobdnen.144

SeZeniTi xandazmulobiT piri ver SeiZenda naqurdal, 
mitacebul, brunvidan amoRebul nivTebs, Tavisufal adamiansa da 
gaqceul monas. romis samarTali mflobelis keTilsindisierebas 
nivTis gadacemis momentisaTvis moiTxovda. amis Semdeg, mflo-
belobis ganmavlobaSi misi ukanonobis Setyoba, am institutis 
moqmedebas ar aferxebda. imperator iustinianes mier SemoRebuli 
e.w. eqstraordinaluri xandazmulobis ZaliT, mflobels 
keTilsindisierebis mtkiceba ar moeTxoveboda, radgan aRniSnuli 
ivaraudeboda da sapirispiros damtkiceba meore mxares 
ekisreboda. mflobelobas unda hqonoda samarTlebrivi safuZveli, 
romelsac moqmedi samarTali sakuTrebis warmoSobas ukavSirebda 
(magaliTad, nasyidoba, gacvla, Cuqeba, memkvidreoba). amasTan, am 
safuZvels nakli gaaCnda (magaliTad, gamsxvisebeli nivTis 
mesakuTre ar iyo), winaaRmdeg SemTxvevaSi, mflobels xandaz-
muloba ar dasWirdeboda, radgan sakuTrebas Tavad am safuZvliT 
SeiZenda. rac Seexeba SeZeniTi xandazmulobis vadebs, XII tabulis 
kanonebiT uZrav nivTebTan dakavSirebiT dadgenili iyo 2 weli, 

                                                            
142  Гримм Д. Д., Лекции по догме римского права, М., 2003,  258.
143 Петражицкий Л.И., Права добросовестного владельца на доходы с точек зрения догмы и 
политики гражданского права, под. ред. Долгова А. Г., Роговой Е.С., М., 2002.
144 Гримм   Д. Д., Лекции по догме римского права, М., 2003, 275.



35

moZravi nivTebis mimarT _1 weli: Tu piri meore pirisgan, romelic 
mesakuTre ar iyo, magram mas igi mesakuTred Tvlida, nivTs 
nasyidobis, Cuqebis Tu sxva romelime kanonieri safuZvliT  
SeiZenda, igi mflobelobis xandazmulobiT sakuTrebis uflebas 
moipovebda am nivTze.145 Longi temporis praescriptio-is mier SemoRebuli 
iqna 10 wliani  da 20 wliani vada, imis mixedviT, mesakuTre da 
mflobeli erTsa da imave, Tu sxvadasxva provinciaSi cxovrob-
dnen. iustinianes mier am ori institutis gaerTianebiT Seqmnili 
e.w. usucapio ordinaria-is ZaliT, moZrav nivTebze 3 wliani vada 
dawesda, xolo uZravTan dakavSirebiT praescriptio-is mier dadgenili 
vadebi iqna gadmotanili. 

SeZeniTi xandazmulobis vadis mimdinareobas wyvetda mflobe-
lobis xelyofa, samarTlebrivi safuZvelis dakargva da ara 
sarCelis wardgena. amdenad, SesaZlo iyo mopasuxe procesis 
msvlelobisas mesakuTre gamxdariyo. romis samarTliT daSvebuli 
iyo xandazmulobis vadis gamoTvlisas uflebrivi winamorbedisa 
da uflebamemkvidris mflobelobis vadebis Sejameba, rogorc 
samemkvidreo, ise saxelSekrulebo urTierTobaSi.

6. pretoruli sarCelis warmoSoba da misi Tavisebureba

6.1. universaluri bunebis mqone samarTlis aucilebloba

droTa ganmavlobaSi romi martivi sazogadoebrivi da 
sameurneo wyobis mqone Temidan msoflio politikuri cxovrebisa 
da ekonomikuri urTierTobebis centrad iqca. nacionaluris 
maRali SegnebiT nasazrdoebi, sazogadoebrivi urTierTobebis 
viwro wris momwesrigebeli civiluri samarTali ganaxlebuli 
savaWro brunvis efeqtur regulirebas ver SeZlebda. saWiro iyo 
imgvari faseulobebis Semcveli samarTlis arseboba, romlebic 
erTnair sikeTes warmoadgendnen imperiis SigniT mcxovrebi yvela 
xalxisaTvis.146

    samarTlis reformatoroba pretorma ikisra. jer kidev 
qalaqis pretoris saqmianobaSi arsebobda reformis wanamZRvari 
interdiqtuli warmoebis saxiT. Semdgom, peregrinebis pretori147

Seecada ara administraciuli, aramed sasamarTlosmieri 
saSualebiT daecva civiluri samarTlisgan ganze mdgomi, magram 
samarTlebrivi dacvis Rirsi sazogadoebrivi urTierTobis 
monawileni. zemoTqmulis ganxorcielebis formas sasarCelo 

                                                            
145 romis samarTlis Zeglebi, iustinianes instituciebi, w.2.t.VI. laTinuridan
Targmna, winasityvaoba da saZieblebi daurTo n. surgulaZem, red. v. metreveli, 
Tb., 2002, 70. 
146 zoiZe b., qarTuli samoqalaqo kodeqsis Seqmnis istoriidan, wignSi: qarTuli
sanivTo samarTali, danarTi #1, Tb., 2003, 492.
147romSi Cv.w.aR-mde 222 wels damatebiT Seiqmna peregrinebis pretoris
Tanamdeboba. am magistratis kompetencias romaelebsa da ucxoelebs, aseve,am
ukanasknelTa Soris arsebuli qonebrivi davebis gadawyveta Seadgenda. Жидков
О.А., Крашенников Н.А., (ред.), История государства и права зарубежных стран, М., 1988, 114.
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samarTalwarmoebis axali saxe_formularuli procesi148 da masTan 
dakavSirebuli pretoruli sarCeli warmoadgenda.

6.2. reformatori samarTlis gardaqmnis gzaze

pretoris dainteresebis sferoSi Sedioda ara marto kanonisa 
da uflebis arsi, aramed misi formac – procesi, rogorc kanonis 
sicocxlis forma. pretors gansaxilvel SemTxvevaSi  
ainteresebda ara mxolod samoqalaqo uflebis arseboba _ 
ararseboba, aramed upiratesad is, Tu ra SeeZlo ganexorcielebina 
sasamarTlo procesSi dainteresebul pirTa dasacavad. 
pretoruli samarTali gansazRvravda iurisdiqciis wess, romel-
Sic Sereuli saxiT iyo mocemuli materialuri da saproceso 
samarTlis normebi, materialur-samarTlebrivi sakiTxebi _ 
samoqalaqosamarTlebrivi urTierTobebis arsebobisa da Sinaarsis, 
xolo procesualursamarTlebrivi _ samoqalaqo uflebaTa gan-
xorcielebis pirobebisa da formebis Sesaxeb.149

formularuli procesi simartiviT da moqnilobiT xasiaT-
deboda. mxareebs yovelgvari formalobis gareSe SeeZloT 
pretoris winaSe sasarCelo moTxovnis gancxadeba. Tu magistrati 
samarTlianobisa da marTlwesrigis dacvis TvalsazrisiT, 
mosarCelis moTxovnas samarTlebrivi aRiarebis Rirsad CaTvlida, 
masze miwerilobas e.w. formulas gascemda. miweriloba mosar-
Celis pretenziis da misi safuZvlis garda, mosamarTlisadmi 
brZanebis xasiaTis mqone miTiTebasac Seicavda, Tu rogor 
gadawyvetiliyo dava moTxovnis safuZvlis arsebobis an ararse-
bobis dadasturebisas.150 mosarCelis moTxovnis safuZveli 
SesaZloa yofiliyo, rogorc civiluri samarTliT dadgenili 
ufleba, ise faqtobrivad arsebuli garemoebebi. Sesabamisad, maTze 
orientirebuli formulis arsebobisas gamoiyeneboda civiluri 
(actio civilis) an pretoruli (actio praetoria) sarCeli.151 am ukanasknelis 
wardgena SeeZlo mesakuTresac, raTa gaTavisuflebuliyo sakuT-
rebis uflebis mtkicebisgan. aRniSnuli sarCeli gamoiyeneboda ara 
mxolod mflobelobis dakargvisas, aramed nivTiT sargeblobaSi 
xelSeSlis drosac. interdiqtuli warmoebisagan gansxvavebiT, 
axali tipis saproceso wesrigs ar hqonda droebiTi xasiaTi. 
miRebuli sasamarTlo gadawyvetileba mxareTaTvis saboloo iyo, 
radgan ganxiluli saqmis gamo mosarCele xelaxla ver 
isarClebda imave mopasuxis winaaRmdeg.152

                                                            
148 es procesi e.w. ebuciis kanonis (Cv.w.aR.-mde II s-is meore naxevari) ZaliT, jer
kidev legisaqciuris gverdiT arsebobda. sabolood misi damkvidreba samarTal-
warmoebis Sesaxeb iuliusis ori kanonis miRebas ukavSirdeba (Cv.w.aR.-mde XVII
s.). Санфилиппо Ч., Курс римского частного права, М., 2001, 100.
149  Staermani e.m., romis samarTali, Jurn.`samarTali~, #2, 1992, 78.
150   Омельченко О., Римское право, http://www.gumer.info /bibliotek _Buks/ Pravo/ omelch/01.php. 7. 
07. 2011. 
151 Покровский И. А., Право и факт в римском праве http://evcppk.ru/pravo-i-fakt-v-rimskom-prave 7. 
27.2011. 15.
152  nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 32.
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6.3. pretoris xelovnuri konstruqciebi

aRsaniSnavia, rom pretors civiluri samarTlis normis 
Seqmnis an gauqmebis ufleba ar gaaCnda. Sesabamisad, mas ar SeeZlo 
modave mxareTaTvis eboZebina an waerTmia kanoniT dadgenili 
ufleba. amitom, is faqtobrivi urTierTobis subieqtTa dasacavad, 
specifikuri iuridiuli xerxebis gamoyenebiT, xelovnur konstruq-
ciebs qmnida.

civiluri samarTali nivTze sakuTrebis SeZenas mancipacias an 
cesias ukavSirebda. amave dros, samoqalaqo brunvaSi gaxSirda 
mancipirebuli nivTebis SeZena nivTis gadacemis _ tradicios 
gziT. moqmedi samarTliT, nivTis gadacemisa da fasis gadaxdis 
miuxedavad, mesakuTred kvlav gamsxvisebeli rCeboda. Tu is am 
danawesiT borotad isargeblebda da nivTis vindicirebas moisur-
vebda, keTilsindisieri myidvelis dacvis mizniT, pretori sar-
CelSi CarTavda mopasuxis Sesabamis pretenzias, e.w. eqscefcias, 
rom nivTi gayiduli da gadacemulia. am garemoebis dadasturebi-
sas mosamarTles sarCelis dakmayofileba ekrZaleboda.153 im 
SemTxvevaSi, Tu SemZeni nivTis mflobelobas dakargavda, pretori 
mas e.w. publiciusis sarCelze uflebas aniWebda. Publiciana in rem 
actio, romelic SemoRebul iqna pretoris mier xandazmuli 
mflobelobis dasacavad, fiqciuri sarCeli iyo. fiqcia 
iuridiuli ekonomiis saSualebad miiCneva iurisprudenciaSi. masSi 
igulisxmeba  logikuri momWirneobis kanoni, romelic iuridiuli 
teqnikis ZiriTad princips qmnis (ieringi).154Ffiqcia aris 
gamogonili arseboba  faqtisa, romlis Sesaxeb cnobilia, rom is
saerTod ar arsebobs an arsebobs sxva saxiT.155 fiqciis Teoriuli 
funqcia, garkveuli samarTlebrivi movlenis axsnis TvalsazrisiT 
mdgomareobs, iuridiuli paralelis meoxebiT mis cnobil 
samarTlebriv sididesTan gaTanabrebaSi (ungeri).156 amasTan, 
gaTanabreba mxolod maSin aris fiqcia, roca is Seicavs 
moTxovnas, sxvagvarad iqnes gaazrebuli movlena, vidre is 
sinamdvileSia (birlingi).157A    

zemoxsenebuli  sarCeliT  pretori mosamarTles avalebda 
saqmis ganxilvisas realurad ar arsebuli garemoebebis, kerZod, 
mosarCelis mier SeZeniTi xandazmulobiT nivTze sakuTrebis 
mopovebis faqtis, mxedvelobaSi miRebas. realurad, mosarCelem 
ver moaswro nivTis SeZena xandazmulobiT, amdenad emuqreboda 
mflobelobis dakargva. Tu mopasuxe namdvil uflebaze miTiTebiT 
eqscefcias waradgenda, sasamarTlo magistrati mosarCeles nivTis 
gayidvisa da gadacemis Sesaxeb replikis wardgeniT exmareboda. 
marTalia, pretoris konstruqciebiT keTilsindisieri mflobeli 

                                                            
153 Чибиряев С.А., ( ред.), История государства и права зарубежных стран,  М., 2002, 101.
154Mmosazreba miTiTebulia: surgulaZe ir., xelisufleba da samarTali. germanu-
lidan Targmna da Sesavali werili daurTo o.gamyreliZem, Tb., 2002, 88.
155 Мейер Д. И., Избранные произведения по гражданскому праву, М., 2003, 54.
156mosazreba miTiTebulia:surgulaZe ir., xelisufleba da samarTali, germanu-
lidan Targmna da Sesavali werili daurTo o. gamyreliZem, Tb., 2002, 90.
157 iqve
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nivTze sakuTrebas ver iZenda, magram nivTi misi qonebis (in bonis) 
SemadgenlobaSi mtkicdeboda da is bonitarul mesakuTred 
warmoCindeboda.158 bonitarul (pretorul) sakuTrebas  movlena 
gamohyavda mflobelobis farglebidan, magram is jer kidev ar iyo 
sakuTreba. mas Sualeduri mdgomareoba gaaCnda mflobelobasa da 
sakuTrebas Soris, is meti iyo mflobelobaze, magram  naklebi 
sakuTrebaze.159

7. mWerTa samarTlebrivi mdgomareoba

romis samarTliT mflobelisgan gansxvavebiT, mWeri damou-
kidebeli posesoruli dacviT ver sargeblobda. mas darRveuli 
mflobelobis aRdgena mxolod mesakuTris meSveobiT SeeZlo.160

mflobelad da Sesabamisad, interdiqtze uflebamosilad 
iTvleboda is piri, visi saxeliTac mWeri nivTis pyrobas 
axorcielebda. mesakuTres mflobelobiTi dacvis procesSi ara 
nivTis uSualo flobis, aramed mWeris mier nivTis pyrobis faqtis 
mtkiceba evaleboda.161

7.1 brunvis moTxovnebiT ganpirobebuli mflobelTa  gafarToeuli 
wre

droTa ganmavlobaSi mWerTa garkveuli kategoria mflobelad 
iqna aRiarebuli. kerZod, mogiravne kreditori, romlis 
faqtobrivi batonobis xelyofisas mesakuTres SesaZloa, 
interdiqtisTvis ar miemarTa, radgan is kreditorisgan nivTis 
gamoTxoviT iyo dainteresebuli, magaliTad, meijares, miwis 
nakveTze arsebuli moijaris inventaris, rogorc misi moTxovnis 
uzrunvelyofis saSualebis, mflobelobis dasacavad e.w. interdictum 
Salvianum-is gamoyenebis ufleba hqonda;162 sekvestori _ piri, 
romelsac modave mxareebma  nivTi masze  sasamarTlos 
gadawyvetilebis gamotanamde Sesanaxad miabares. is mflobelobis 
xelyofisas uZluri iyo mflobeloba daecva uflebamosili piris 
daudgenlobis gamo; emfiTevti (piri, romelsac sxvis miwaze 
uvado, memkvidreobiT gadacemadi ijaris ufleba gaaCnda) da 
superficiari (sxvis miwis nakveTze nagebobis agebisa da misiT 
sargeblobis gasxvisebadi, memkvidreobiT gadacemadi uflebis 
mqone piri) am uflebebis sakuTrebasTan msgavsebis gamo.163

romael iuristTa mosazrebis gaTvaliswinebiT, rom ori 
piris mier erTdroulad interdiqtis wardgena dauSvebeli iyo, 
zemoxsenebul mWerTaTvis mflobelobiTi dacvis uflebis 

                                                            
158 Гримм.  Д. Д.,  Лекции по догме римского права, М., 2003, 202.
159  Эннекцерус Л., Курс германского гражданского права, Т.I., М., 1949, 271. 
160 suxitaSvili d.,suxitaSvili T., mflobelobis problemebi qarTul samoqa-
laqo samarTalSi, Jurn. `marTlmsajuleba,~#1, 2010, 48.
161  Макеев В.В.,  Головко А.Г., Частное право древнего рима, Ростов На Дону, 2002,  86.
162 Новицкий И.Б., Римское право, М., 2000,113.
163 Новицкий И.Б., Римское право, М., 2000 ,110.
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miniWebiT, am SesaZleblobiT maTTan erTad veRar sargeblobdnen 
pirebi, visi saxeliTac mWerebi nivTis pyrobas axorcielebdnen.

7.2. kvazi mflobelTa dacva

mWerebad aRiarebuli samarTlebriv urTierTobaTa sxva 
monawileni, magaliTad, uzufruqtuari, servitutis uflebis mqone 
piri, damqiravebeli, moijare, monaTxovre, Semnaxveli da sxvani, 
mflobelobiT dacvas moklebulni iyvnen. romis klasikurma 
samarTalma SeZlo zogierTi maTganis pretorismieri dacvis am  
saSualebiT uzrunvelyofa, kerZod, piradi da saadgilmamulo 
servitutis uflebis subieqtebi miiCnia `uflebis mflobelebad~, 
anu kvazi mflobelebad (kvazi mflobeloba aris nivTze 
nawilobrivi batonoba) da maT ZiriTadi interdiqtis (interdictum 
directa) analogiiT Seqmnil pretoris gankargulebaze (interdictum utile) 
ufleba mianiWa.164 aRsaniSnavia, rom piradi servitutis 
(uzufruqti, uzusi) uflebis mqone piris mimarT, terminis 
`uflebis mflobeli~ gamoyeneba marTebuli ar aris. rogorc 
uzufruqtuari (piri, romelsac sxvisi nivTiT sargeblobisa da 
misgan nayofis miRebis ufleba gaaCnia), aseve uzuari (sakuTari 
moTxovnilebebis dakmayofilebis mizniT sxvisi nivTiT 
mosargeble, misgan nayofis miRebis uflebis gareSe), 
axorcielebdnen sxeulebriv nivTze faqtobriv batonobas. 
zemoxsenebuli terminis gamoyenebis mizezi maTi dacvis intere-
sebSia saZiebeli.

saadgilmamulo servitutis SemTxvevaSi, swored uflebaze 
mflobelobaa saxeze, radgan uflebis arss uflebiT sargebloba 
Seadgenda. Sesabamisad, kvazi mflobelobis dacvis interdiqti 
miznad isaxavda am sanivTo uflebis, magaliTad, sagzao servi-
tuti, Tavisuflad ganxorcielebisaTvis xelSewyobas. am Sem-
TxvevaSi, mflobelobiT procesSi servitutze uflebis mqones 
unda emtkicebina is faqti, rom mflobelobis bolo wels man 30-
jer isargebla gzis uflebiT. amasTan, arsebobs sapirispiro 
mosazrebac, romelic servitutis ganmaxorcielebel pirs ar 
miiCnevs kvazi mflobelad, radgan dadebiTi servitutis 
SemTxvevaSi mas gaaCnia  mflobelobis materialuri elementi, aqvs 
SesaZlebloba sxvis nivTze xangrZlivad ganaxorcielos xeli-
sufleba, sameurneo batonoba, Tumca mkacrad gansazRvruli 
saSualebiT.165 pretoris samarTalSemoqmedebis qmnilebad miiCneva 
sakuTrebiT sarCelebze (actio directa) dayrdnobiT Camoyalibebuli 
e.w. analogiuri sarCelebi (actio utilis).166am sarCelebiT

                                                            
164 Васьковский Е.В., Учебник гражданского права, М., 2003, 229.

165 Коновалов А.В., Владение и владельческая защита в гражданском праве,  М., 2002, 67.
166 sakuTrebasTan Sinaarsobrivad daaxloebuli sanivTo uflebebi da maTi
dacvisTvis Seqmnili analogiuri sarCeli gaxda wanamZRvari Sua saukuneebSi
glosatorebis qmnilebis_`danawevrebuli sakuTreba~, dabadebisa. es Teoria
miznad isaxavda feodalur sinamdvileSi seniorsa da vasals Soris miwaze
aRmocenebuli faqtobrivi urTierTobebis Sesatyvisi samarTlebrivi samoseliT
Semosvas. prof. b.zoiZis mosazrebiT, am epoqaSi danawevrebuli sakuTrebis sxvis
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sargeblobdnen sanivTo uflebis subieqtebi (magaliTad, emfiTevti, 
superficiari, mogiravne). analogiuri sarCelis wardgena SesaZlo 
iyo  nebismieri mesame piris winaaRmdeg nivTis gamoTxovis 
(magaliTad, ipoTekaris sarCeli _ actio hypothecaria) an uflebiT 
sargeblobisas xelSeSlis aRkveTis mizniT (magaliTad, 
servitutis uflebis mqone piris kuTvnili  sarCeli – actio 
confesoria). 

petitoruli procesis arsis gaTvaliswinebiT, mosarCeles 
evaleboda, erTi mxriv, nivTze uflebis arsebobis, meore mxriv, 
mopasuxis mier  misi nivTis flobis, misi mflobelobis xelyofis 
an misTvis nivTiT sargeblobaSi xelSeSlis faqtis mtkiceba.

pretoris samarTlebrivi moRvaweobis Sedegebi Tanmimdev-
rulad aisaxeboda mis mier gamocemul ediqtSi, ris Sedegadac 
samarTlis axali Sto pretoruli samarTali (Ius praetorium)
Camoyalibda. peregrinebis sasamarTlo magistratis saqmianobis 
wesi TandaTanobiT, qalaqis pretoris praqtikaSi damkvidrda. 
civiluri da pretoruli samarTlis daaxloebis process xeli 
Seuwyo ax.w.aR-is me-3 saukuneSi ucxoelebze romis moqalaqeobis 
gavrcelebam. zemoxsenebuli samarTlis ori sistemis urTierTgav-
lenam ganapiroba zeerovnuli, gamartivebuli samarTlebrivi 
formebiT  samoqalaqo brunvas misadagebuli samarTlis sxeulis 
– xalxTa samarTlis (Ius gentium) warmoqmna. is gansxvavdeboda 
civiluri samarTlisagan ara warmoSobis wyaroTi (mis formuli-
rebas, Secvlas da Sewyvetas axdendnen romauli organoebi), 
aramed im samarTlebriv urTierTobaTa wriT, romelzec is 
vrceldeboda. brunvis moTxovnebidan warmomdgari xalxTa 
samarTali gamoirCeoda simartiviT, formalobis arqoniT, 
garigebis dadebis siswrafis uzrunvelyofiT.167

romaulma kerZo samarTalma ver SeZlo yvela samarTlebrivi 
problemis gadawyveta. amaze miuTiTebs Tundac is faqti, rom man 
ver aqcia yvela mWeri mflobelad. es kanonzomiericaa. samarTlis 
ganviTarebaze momavali epoqis xalxs unda ezruna. amitom 
marTebulia  romauli samarTlis Semdegi Sefaseba: «Римское право
не есть ещё самая теория гражданского права... Римское право есть всё-таки
право положительное, одно из частных гражданских прав; оно само
нуждается  в высшем теоретическом освещании; его принципы должны быть
также подвергнуты теоретической и критической оценке, как и принципы
других прав».168 swored am mosazrebis gansxeulebaa samoqalaqo
samarTlis mTeli istoria Sua saukuneebidan Tanamedroveobamde.  
                  

                                                                                                                                                                                  
nivTze uflebisadmi mimarTeba erT-erTi yvelaze bneliT moculi problemaa. 
zoiZe b., saucxoo gamokvleva sanivTo samarTalSi (b.zoiZis recenzia
l.Wanturias wignze_`uZravi nivTebis sakuTreba~), wignSi: qarTuli sanivTo
samarTali, danarTi #1, Tb., 2003, 423. aRsaniSnavia, rom me-19 saukunis dasawyisSi 
germaneli mecnieri tibo uaryofda danawevrebuli sakuTrebis arsebobas da 
vasals mxolod sxvis nivTze uflebis mqoned saxavda. vaCeiSvili al., narkvevebi 
qarTuli samarTlis istoriidan, w.III, Tb., 1963, 54.
167 Чибиряев С.А.( ред.), История государства и права зарубежных стран,   М.,  2002, 285.
168 Покровский  И.А., Основные проблемы гражданского права, М., 1998, 11.
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                       Tavi III

mflobeloba feodalur samarTalSi 

1. ar aris miwa senioris gareSe

feodalur epoqaSi miwaze sakuTrebis uflebis warmoSobis 
gavrcelebuli saSualebaa mefis an msxvili feodalis (seniori) 
mier miwis `sigeliTa boZeba~169 qveSevrdomi feodalisTvis,170 am 
ukanasknelis mxridan mefisa Tu qveynisadmi erTgulebisa da 
samsaxuris pirobiT,171 magaliTad, am mizniT vilhelm dampyrobelma 
inglisis miwebis erTi meSvidedi aTas xuTas TanamebrZols 
gadasca.172 im dros Camoyalibebuli miwis urTierTobis ganmsaz-
Rvreli formula: ar aris miwa senioris gareSe, gulisxmobda 
yoveli miwis mflobelis feodalur damokidebulebaSi yofnas 
gansazRvrul seniorTan. vasalis mier senioris winaSe Sesasru-
lebel moqmedebaTa CamonaTvals maT Soris dadebuli xelSekru-
leba Seicavda, magaliTad, seniorisTvis sasargeblo rCevis micema, 
mis mier warmoebul brZolebSi monawileobis miReba, senioris 
ufrosi vaJis raindad kurTxevisas ZRvenis mitana, tyved-
Cavardnili senioris gamosyidva da a.S.173

1.1 samisRReSio  mflobelobidan  memkvidreobiT mflobelobamde

Tavdapirvelad vasalis damokidebuleba miwis mimarT 
droebiTi an samisdReSio mflobelobiTa da sargeblobiT 
Semoifargleboda. miwaTmflobelobis es forma ama Tu im qveyanaSi 
sxvadasxva saxeliT iyo cnobili. mis aRsaniSnavad dasavleT 
evropaSi termini `beneficiumi~ (wyaloba), inglisSi `book land’’ 

                                                            
169  javaxiSvili iv., Txzulebani Tormet tomad, t. VII, Tb., 1984, 314. 
170 `boZeba~ Zvel qarTulSi `wyalobis~ da `Sewyalebis~ msgavsad erqva
cxovrebaSi maRla mdgomisgan ufro dabla mdgomisTvis Cuqebas. is feodaluri
sazogadoebriv-ekonomikur urTierTobaTa mniSvnelovani instituts warmoad-
genda. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis narkvevebi, 
Tb., 1976, 6. 
171 Дембо Л.М., Земельные правоотношения в классово антагонистическом обществе, Л., 1954, 
83. seniorul-vasaluri urTierTobis sawyisi forma romis saxelmwifoSi arse-
bobda patriciebsa (patronebi) da klientebs Soris damokidebulebis formiT. 
klienti Sedioda patronis mfarvelobaSi da valdebuli iyo mas Tan xleboda 
brZolebSi, daxmareboda SromiT saqmianobaSi, Tavis mxriv, patroni mfarvelob-
da klients, icavda mas sasamarTloSi, maT Soris urTierTobebi adaTebiT da 
religiuri normebiT wesrigdeboda. metreveli v., romis samarTali, Tb., 1995,23-24. 
172 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.I, gamocemis mecnieruli redaqcia da boloTqma T.niniZis, 
Targmani e.sumbaTaSvilis, Tb., 2000, 201. 
173 Хрестоматия по истории средных веков (под.ред. Грацианского Н.П., Сказкина С.Д.,),Т.1, М.,
1939. 
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_werilobiTi sigeli, `estate for life”, ruseTSi `поместье~,174`кормля~, 
`пожалованье~, xolo saqarTveloSi _ `sakargavi~ gamoiyeneboda.175

daviT aRmaSenebeli samxedro samsaxuris pirobiT uwyalobebda 
xolme miwebs erTgul da morCil moxele-molaSqreebs (mosakargave 
aznaurebi).176

miwaTmflobelobis zemoxsenebuli forma centralizebuli 
feodaluri monarqiisTvis damaxasiaTebeli institutia. is qveynis 
ekonomikuri da politikuri Zlierebis safuZvelia,177 radgan 
adgil-mamulis wyalobiT gacema urC feodalebTan morigebisa da 
erTgulTa ufro metad Semomtkicebis safuZvelia. 

beneficiumis mimRebTa seniorze damokidebuli mdgomareoba 
aiZulebda maT ganuwyvetliv da daJinebiT ebrZolaT mamulis 
gausxvisebel da samemkvidreo feodad gadaqcevisTvis.178 amitom, 
decentralizaciis viTarebaSi samisdReSio miwaTmflobeloba 
memkvidreobiT xasiaTs iZens, rac msxvil feodalTa mier 
garkveuli saxis damoukideblobis mopovebaze miuTiTebs,179

magaliTad, am mdgomareobas adgili aqvs bizantiaSi proniarebis 
(beneficiarebi) mimarT.180 miwaTmflobelobis am formis aRmniS-
vneli termini safrangeTsa da inglisSi _ `feodi~, germaniaSi _ 
`leni~, ruseTSi _ `votCina~, xolo saqarTveloSi _ `mamuli~,181

`saqonebeli~ da `qonebaa.~182

                                                            
174pomestiuri miwaTmflobeloba da miwaTsargebloba Seadgenda XV-XVII 
saukuneebSi ruseTSi feodalur aristokratiasTan (boiarebi) erTad mmarTvel 
fenad damkvidrebul aznaurTa wodebis ekonomikur safuZvels. cacanaSvili m., 
saxelmwifosa da samarTlis zogadi istoria, w.II, Tb., 2000, 234. 
175 am mniSvnelobiT moiazrebs mas prof. b.zoiZe. es aris am institutis kerZo
samarTlebrivi gageba. mis sapirispirod arsebuli sajaro samarTlebrivi Teo-
riis Tanaxmad, sakargavi moxeleTa sargoa (iv. javaxiSvili) an samarTavad
gacemuli teritoria (S. mesxia). zoiZe b., feodaluri saqarTvelos memkvidreo-
biTi samarTali. iuridiul mecnierebaTa doqtoris samecniero xarisxis
mosapoveblad warmodgenili disertaciis avtoreferati, Tb., 1991, 13. 
176  saqarTvelos istoria (n. berZeniSvilis red.), I, Tb., 1959, 121. 
177 mesxia S., XI-XIII ss. saqarTvelos  saxelmwifoebrivi wyobilebis istoriidan. 
XII s-is saqarTvelos istoriis sakiTxebi, Tb., 1968, 208. miTiTebulia:
surgulaZe i.,saxelmwifosa da samarTlis sakiTxebi `vefxistyaosnis~ mixedviT, 
Tb., 1977, 203.
178 Cernilovski z.m. saxelmwifosa da samarTlis msoflio istoria, Tb., 1992, 122. 
179surgulaZe i., saxelmwifosa da samarTlis sakiTxebi `vefxistyaosanis~ 
mixedviT, Tb., 1977, 20. 
180 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb., 1992, 221. 
181 prof. b. zoiZis mosazrebiT, mamulis, rogorc memkvidreobiTi sakuTrebis
warmoSoba me-9-10 saukunemdeli movlenaa. xolo n.berZeniSvili mamulis
arsebobas winaqristianul periods ukavSirebda. `mamuli~ Tavdapirvelad
gamoxatavda mxolod memkvidreobiT miRebul miwas, SemdgomSi am cnebis qveS
igulisxmeboda yvela saxis miwa, SeZenis gzebisa da kuTvnilebis miuxedavad. 
metreveli v.,saqarTvelos saxelmwifosa da samarTlis istoria, Tb., 2003, 313. 
182 javaxiSvili iv., Txz.t.VII, Tb., 1984, 297. aRsaniSnavia, rom iv. javaxiSvilis
mosazrebas ar iziarebda prof. iv. surgulaZe. es ukanaskneli `qonebas~ 
miiCnevda uZrav nivTze ara mflobelobis, aramed masze sakuTrebis uflebis
aRmniSvnel terminad. garda amisa, is qonebas sajaro-samarTlebrivi, kerZod, 
politikuri xelisuflebis mniSvnelobiTac moiazrebda. surgulaZe iv.,
sakuTrebis uflebis instituti feodaluri saqarTvelos samarTlis Zeglebis
mixedviT, Tsu Sromebi, XXXV, 1949, 244. 
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1.2. vasalis gankargvis uflebamosilebis SezRudvebi

unda aRiniSnos, rom feodaluri samarTali miwis memkvid-
reobiT gadacemis mxolod kanonismier gzas aRiarebda. samkvidros 
damtovebels ufleba ar hqonda saanderZo gankargulebiT miwaze 
memkvidreobis ufleba waerTmia memkvidreebisaTvis. am 
ukanasknelTa Tanxmoba iyo saWiro aseve, mamkvidreblis mier miwis 
sxvagvari formiT gankargvisas.183 winaaRmdeg SemTxvevaSi, garigeba 
baTilad miiCneoda, miwa memkvidreebs gadaecemoda, xolo gamsxvi-
sebeli miwaze yovelgvar uflebas dakargavda.184

kanoniT memkvidreobiT miwis gadacemac garkveul SezRudvebs 
iTvaliswinebda, MmagaliTad, safrangeTsa da inglisSi memkvidred 
mxolod mamkvidrebelis ufrosi vaJi iTvleboda.185 maiorati 
(ufrosi vaJis memkvidreoba, roca danarCeni Svilebi gamoiricxe-
bodnen memkvidreTa wridan), rogorc memkvidreobis saxe, pasuxobda 
senioris interesebs da uzrunvelyofda vasaluri movaleobebis 
Sesrulebas. miwis, rogorc vasaluri samsaxurisTvis aucilebeli 
safuZvlis, memkvidreTa Soris Tanabrad ganawilebisas, SeuZle-
beli gaxdeboda am movaleobis Sesruleba, amitom, seniori 
maioratiT uzrunvelyofda feodis erTianobas.186 memkvidreebi 
samkvidros miRebisas seniors uxdidnen specialur gadasaxads, 
romlis odenoba feodis wliuri SemosavliT ganisazRvreboda, 
Tumca inglisSi es gadasaxadi zustad dadgenil Tanxas 100 
sterlings Seadgenda.187 garda amisa, memkvidreebs mamkvidreblis 
(vasali) mier senioris winaSe nakisri valdebulebebis Sesrulebac 
evalebodaT.188 am movaleobis Seusrulebloba, anu `patronis 
winaSe verRara wesiT msaxureba~189 miwaze memkvidreTa 
mflobelobis Sewyvetas ganapirobebda. miwis memkvidreobiT gada-
cemis garda, adgil-mamulis sxvagvari gankargva mxolod senioris 
`kiTxviTa da brZanebiT~190 daiSveboda, magaliTad, germaniis 
imperator fridrix I-is 1158 wlis `ronkalis dadgenilebani 
feodis Sesaxeb~ adgenda: `arvis ZaluZs feodi an misi nawili 
gayidos (subinfeodacia) an daagiravos umaRlesi senioris 
unebarTvod. Tu gamyidveli da myidveli mxilebulni iqnebian 
ukanono garigebaSi, dakargaven feods da es ukanaskneli gadaecema 
seniors”.191

germaniis msgavsad ruseTSic, magaliTad, 1649 wlis mixeil 

                                                            
183 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb.,1992, 248.
184 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 163.
185 Черниловский  З.М., История феодального государства и права, М.,1959, 83.
186 zoiZe b., Zveli qarTuli memkvidreobiTi samarTali (SedarebiT-samarTlebrivi
gamokvleva), Tb., 2000, 144.
187 Корецкий В.М., (ред.), Хрестоматия памятников феодального государства и права  стран 
Европы, М., 1961, 133. 
188 soxvaZe b., ruseTi me-17 saukunis dasasrulsa da me-18 saukuneSi, Tb., 1996, 53.  
189 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 294.
190 javaxiSvili iv., Txz.t.VII, Tb., 1984, 170. 
191 Sua saukuneebis samarTali, t.2, Seadgina da komentari daurTo i. doliZem,
Tb., 1962, 370. 
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aleqsis Zis ZeglisdebiT `pomesties~ mflobel `pomeSCiks~ ekrZa-
leboda samflobelos gayidva da dagiraveba. mis mier miwis 
amgvari gankargva baTilad miiCneoda da is valdebuli iyo gasxvi-
sebis Sedegad miRebuli Tanxa seniorisTvis (boiari) gadaeca.192

patronis unebarTvod ymis mier mamulis gasxvisebas beqa 
mandaturTuxucesis samarTalic krZalavda da qonebrivi sasjelis 
saxiT, e.w. saregvnod garigebis mxareebs patronis sasargeblod 
nivTis fasis naxevar-naxevris gadaxdas akisrebda: `mamulis 
gasyidva cudia batonis daumowmeblad da visca eyidos naxevari 
fasi saregvnod mas dauSavdes da naxevari gamsyidvelsa~.193

droTa ganmavlobaSi vasalis mier feodis gasxviseba mkacri 
SezRudvebisagan gaTavisuflda,MmagaliTad, XII saukunis lombar-
diis feodaluri samarTlis krebulis (igi Seicavda milanisa da 
CrdiloeT italiis sxva qalaqebis sasamarTloebSi Seqmnil 
samarTlis normebs)194 mixedviT, `samarTliani da kanonieri 
Cveulebis Tanaxmad, senioris nebarTvis gareSe, vasals mxolod 
feodis naxevris gasxvisebis ufleba aqvs.~195

vasals miwis gasxviseba mxolod im pirobiT SeeZlo, Tu 
momavalSi SemZeni senioris winaSe im valdebulebebs Seasrulebda, 
rac feodaluri xelSekrulebiT vasals evaleboda (substitucia). 
substitucias Tan axlda rituali: SemZeni senioris winaSe 
daCoqili bibliaze erTgulebis fics debda, senioris xelSi 
xelis CadebiT mis kacad acxadebda Tavs (omaJi). Tavis mxriv, 
seniori mSvidobis ambors uZRvnida da vasals joxs an 
xelTaTmans gadascemda (investitura).196

inglisSi siuzerenis winaSe SemZenis momavalSi Sesasrulebel 
valdebulebebs 1290 wlis vestminsteris III statuti ganamtki-
cebda.197 me-13 saukunemde seniors SemZenisaTvis gasxvisebuli feo-
dis usasyidlod CamorTmevis ufleba hqonda (retraqtis _ xelis 
dadebis ufleba), Tumca ruseTSi es wesi kidev karga xans arse-
bobda, magaliTad, 1649 wlis sjuldeba icnobda `pomesties~ gamos-
yidvis uflebas misi gasxvisebidan 40 wlis ganmavlobaSi.198 mogvia-
nebiT, es wesi SeizRuda SemZenisTvis nivTis fasis gadaxdiT.199

miwaze vasalis mflobeloba seniorsac zRudavda miwis gankar-
gvisas. mas mxolod gansazRvruli garemoebebis arsebobisas (maga-
liTad, vasalis mier daWrili senioris mitoveba brZolis velze, 
senioris axlo naTesavebis mimarT Seuracmyofeli da saxelis gam-
texi moqmedebis Cadena da sxva) SeeZlo vasalisaTvis miwis Camor-
Tmeva da misi gasxviseba.200 mflobelobis ganmavlobaSi vasali 
feodis sruli SemosavliT sargeblobda da ar iyo valdebuli 

                                                            
192cacanaSvili m., saxelmwifosa da samarTlis zogadi istoria, w.2, Tb., 2000, 243. 
193 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 163. 
194 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb., 1992, 190.
195 Егоров Д.Н., (ред.), Средневековье в его памятниках, М., 1913, 57.
196 Голанза П.Н., Феодальное государство и право Франции, М., 1963, 15. 
197 Барг М.А., Исследование по истории Английского феодализма (XI-XIII вв.), М., 1962, 107.
198cacanaSvili  m., saxelmwifosa da samarTlis zogadi istoria, w.2, Tb.,2000, 243. 
199 Голанзa  П.Н., История государства и права зарубежных стран, М., 1980, 344. 
200 Егоров  Д.Н., (ред.), Средневековъе в его памятниках, М., 1913, 57.
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seniorisaTvis Semosavlis nawili gadaeca. 

1.3. glexis, rogorc faqtobrivi mflobelis uflebrivi 
mdgomareoba
     
    aRsaniSnavia, rom seniorul-vasaluri damokidebuleba ar 
amowuravs feodalizms, es misi mxolod erTi mxarea, radgan ar 
moicavs glexobas. feodalizmi swored memamuleTa da glexTa 
urTierTobiT ganisazRvreboda,201 amdenad, sainteresoa glexis 
uflebrivi damokidebuleba miwasTan. 

Tu adreuli feodalizmis periodSi glexi piradad Tavisu-
fali iyo da gaaCnda sakuTrebad rogorc moZravi nivTebi, ise 
miwis mcire nakveTi, ganviTarebuli feodalizmis epoqam glexs ara 
mxolod miwaze sakuTrebis ufleba waarTva (mas ekrZaleboda 
memamulis Tanxmobis gareSe miwis gasxviseba da dagiraveba,202

memkvidreobiT gadacema. TandaTanobiT samkvidros miReba SesaZlo 
gaxda seniorisTvis sazRauris gadaxdis pirobiT, e.w. mkvdari 
xelis ufleba),203 misi piradi Tavisuflebac mniSvnelovnad 
SezRuda. feodals miwa-sruli, xolo yma-glexi arasruli 
sakuTrebis uflebiT ekuTvnoda.204 marTalia, mas ar hqonda ufleba 
yma moekla, magram SeeZlo gaeyida an eyida, gaecvala saqonelSi, 
Careuliyo mis pirad cxovrebaSi da a.S.205

arsebobda glexTa is kategoriac, romelmac piradi 
Tavisufleba SeinarCuna,206 magram samarTlebrivi mdgomareobis 
aRiarebisa da uzrunvelyofis mizniT, rac mxolod senioris 
mfarvelobaSi yofniT miiRweoda,207iZulebuli gaxda kuTvnili 
miwis nakveTebi seniorisTvis  sakuTrebaSi gadaeca, xolo Tavad am 
miwis samisdReSio an memkvidreobiTi mflobelobiTa da sargeb-
lobiT dakmayofilebuliyo gadasaxadis gadaxdis pirobiT 
(infeodacia).208 magaliTad, safrangeTSi piradi Tavisuflebis 
mqone glexebi (villanebi, rotiuriebi) memamuleebs e.w. cenzs 
(cenziva–miwaTmflobelobis forma) uxdidnen, romelic arsebobda 
rogorc fuladi, ise naturaluri saxiT (Sampari _ gadasaxadi 
mosavlis nawilis saxiT).209 glexebs evalebodaT xazinaSi Sesatani 

                                                            
201surgulaZe iv., saqarTvelos istoriis zogierTi sakiTxisaTvis, Jurn. 
`mnaTobi~, #12, 1960. miTiTebulia: surgulaZe i., saxelmwifosa da samarTlis
sakiTxebi `vefxistyaosnis~ mixedviT, Tb., 1977, 21.   
202 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 169. 
203 cacanaSvili m., saxelmwifosa da samarTlis zogadi istoria, w.1, Tb.,1995, 192. 
204xizaniSvili n., brwyinvale dRe. gazeTi `iveria~, #214, 1901. miTiTebulia: 
adeiSvili l., niko xizaniSvilis politikuri da samarTlebrivi Sexedulebebi, 
Tb., 2002, 162.
205 inwkirveli g., saxelmwifosa da samarTlis Teoria, Tb., 2000, 71.
206 saqarTveloSi XII saukunidan Tavisufali glexi iSviaTi movlena iyo da Tu
is glexTa garkveul kategorias warmoadgenda, savaraudoa, rom es kategoria
Zlier mcirericxovani iyo. surgulaZe iv., narkvevebi saqarTvelos politikur
moZRvrebaTa istoriidan, Tb., 2001, 231. 
207 Колесницкий Н.Ф., Феодальное Государство, М., 1967, 65.
208 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb.,1992, 120. 
209 Голанза П.Н., Конспект лекций по курсу общая история государства и права, М., 1980,
242. 
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miwis gadasaxadis (talia) gadaxdac.210

marTalia, glexTa mier ganxorcielebuli miwis mflobeloba 
feodalur ierarqiaSi maTi adgilis damkvidrebis safuZveli ar 
iyo,211 magram mflobelobis marTlzomiereba seniors TviTneburi 
moqmedebis SesaZleblobas arTmevda. kerZod, Tu glexi gadasaxads 
droulad da srulad ixdida, memamules ufleba ar hqonda misTvis 
miwa (magaliTad, saqarTveloSi `saglexo fuZe~) CamoerTva da 
sxvisTvis gadaeca.212

feodaluri samarTali icavs marTlzomier mflobels TviT 
mesakuTris ukanono moqmedebisgan da amiT exmianeba saqarTvelos 
samoqalaqo kodeqsis normas, romlis Tanaxmad: dauSvebelia 
marTlzomier mflobels (piri, romelic samarTlebriv safuZvelze 
axorcielebs nivTis mimarT faqtobriv batonobas)213 moeTxovos 
nivTis dabruneba. marTlzomieri mflobelobis ganmavlobaSi mis 
kuTvnilad iTvleba nivTisa da uflebis nayofi (samoqalaqo 
kodeqsis 162-e muxlis pirveli nawili). 

2. danawevrebuli sakuTreba

2.1. kerZo da sajaro sawyisebis Tanafardoba feodalur 
sakuTrebaSi

miwasTan damokidebulebiT, seniorisa da vasalis uflebrivi 
damokidebulebis kvlevisas aSkaraa is garemoeba, rom TiToeul 
maTgans miwis gasxvisebis ufleba SezRuduli saxiT, magram mainc 
aqvs. aRniSnuli miwaze maTi sakuTrebis uflebis arsebobaze 
miuTiTebs, radgan sakuTrebis uflebis arsi nivTis gasxvisebis 
SesaZleblobis arsebobiT ganisazRvreba. miwaze feodaluri 
sakuTreba absoluturi, erTiani, ganuyofeli xasiaTis ki ar aris, 
aramed danawevrebuli, arasruli, `gansazRvrul pirobaTa da 
valdebulebaTa SesrulebasTanaa dakavSirebuli,~214 aRniSnuli 
ganpirobebulia feodaluri saxelmwifos politikuri daqucmace-
bulobiT. amasTan, feodalur sakuTrebasTan erTad Sekvecili 
moculobiT arsebobda kerZo sakuTrebis instituti _ alodi. is 
dakavSirebuli iyo ganusazRvreli gankargvis uflebasTan, amitom 
feodaluri wyoba mas mtrulad uyurebda da mis  gauqmebas 
cdilobda.215

feodalizmis periodSi ekonomikuri (miwaze sakuTrebis) 
xelisufleba sazogadoebaSi adamianis socialur-ekonomikuri da 
politikuri mdgomareobis safuZvelia,216 Sesabamisad, miwaze 
danawevrebuli sakuTrebis arseboba am uflebis subieqtis 

                                                            
210 Cernilovski z.m., saxelmwifosa da samarTlis msoflio istoria, Tb., 1992, 140. 
211 Голанза П.Н., История государства и права зарубежных стран, М., 1980, 291. 
212 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 158. 
213 zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w.2, red. Wanturia l., 
zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 1999, 63.  
214 Венедиктов А.В., Государственная социалистическая собственность, М., 1948, 109. 
215   vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, w.III, Tb., 1963, 184.
216. Виноградов П.Г., История средних веков, М., 1901,132.
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damokidebul, meryevi xasiaTis politikur xelisuflebas gansaz-
Rvravda. politikur da miwis urTierTobaTa mWidrod  dakavSi-
rebiT iyo gamowveuli sajaro da kerZo samarTlis elementebis 
aRreva feodalur samarTalSi.217 miwaTsargeblobis pirobiTobas 
Seesabameboda sxvadasxva wodebaTa pirad urTierTobaTa sistema, 
romlis mixedviT mTeli feodaluri sazogadoeba warmoadgenda 
ierarqiul kibes, sadac sxvadasxva wodebebi erTmaneTTan iyvnen 
daqvemdebarebulebi.218

es viTareba dapirispirebis safuZvelia, rogorc samefo 
xelisuflebasa da msxvil feodalebs Soris, ise Tavad 
gankerZoebisa da Seuvalobis mosurne feodalebs Soris. 

2.2. glosatorebis problema  

samoqalaqo mSvidobis aucileblobam Sua saukuneebis 
iuristebi aiZula SeeqmnaT epoqis moTxovnebis Sesabamisi miwaze 
sakuTrebis uflebis koncefcia, romelic formalurad mainc 
aRiarebda rogorc senioris, ise vasalis srul sakuTrebas miwaze, 
ris Sedegadac ioli iqneboda TiToeuli maTganis rogorc sajaro 
da samxedro xelisuflebis sferos gansazRvra, ise maTi 
uflebebis dadgena miwaze mosaqme glexebis mimarT.219

Gglosatorebis winaSe wamoiWra feodalur urTierTobebSi 
aRmocenebuli samarTlebrivi cnebebis gamokvlevisa da dasabu-
Tebis amocana, amitom maT mimarTes romis samarTals da Seecadnen 
masSi aRmoeCinaT is safuZveli, romlis meSveobiT SeZlebdnen 
saTanado iuridiuli konstruqciis Seqmnas. maT unda gadaeWraT 
sakiTxi, Tu ramdenad SeiZleboda erTsa da imave nakveTze 
ramdenime piris sakuTrebis uflebis Tanaarseboba. romis samar-
Tali icnobda sanivTo samarTlis iseT institutebs, romlebic 
Tavisi SinaarsiTa da moculobiT sakuTrebas uaxlovdebodnen 
(empiTevzisi, superficia). romaelma iuristebma samarTlianobis 
TvalsazrisiT, analogiis gziT, vindikaciis ufleba mianiWes am 
uflebis mqone pirebs. glosatorebma gamoiyenes romauli 
samarTlis es debuleba da rei vindicatio utilis-is cnebidan gamoitanes 
daskvna saTanado materialuri uflebis arsebobis Sesaxeb. amgvari 
uflebebi empiTevtisa da superficiaris msgavsad, Sua saukuneebSi 
ekuTvnoda  vasals. Aam msjelobis safuZvelze, glosatorebis 
italiuri skolis mier Seiqmna moZRvreba danawevrebuli sakuT-
rebis Sesaxeb,220 romlis Tanaxmad, miwaze sakuTrebis ufleba gaaC-

                                                            
217  jorbenaZe s., saxelmwifo socialisturi sakuTrebis warmoSoba ssr kavSirSi, 
Tb., 1963, 69.
218  vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, w.III, Tb., 1963, 48.
219 Иоффе О.С., Гражданское право, Избранные труды, М., 2000, 57. 
220 civilistebisa da samarTlis istorikosTa erTi nawili miiCnevs, rom
sakuTrebis danawilebis principi romis samarTlidan momdinareobs da
miuTiTebs sakuTrebisa da sxvis nivTze uflebis (servituti, uzufruqti, 
superficia, empiTevzisi, uzusi) mqone pirTa uflebriv damokidebulebaze, 
empiTevti da superficiari miiCneva daqvemdebarebul mesakuTreebad, xolo miwis
mesakuTre _ uzenaes mesakuTred. empiTevzisi (miwis uvado ijara, memkvidreobiT
gadacemadi, gasxvisebadi ufleba) da superficia (miwis nakveTis xangrZlivi an
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nda rogorc seniors (umaRlesi, zesakuTreba _ dominium directum), 
ise vasals (daqvemdebarebuli, qvesakuTreba – dominium utile).221

aRniSnuli procesebis Sedegad, aRar darCa zRvari sakuT-
rebasa da mflobelobas Soris. sakuTreba TiTqos Cafluli, 
Camalul-Cakarguli Seiqna mflobelobaSi.222 Sua saukuneebis 
samoqalaqo samarTalma romis samarTlis recefciis Semdeg 
SeiTvisa mflobelobis arsis ganmsazRvreli romauli normac, 
romelic mflobelobis arsebobas or elements ukavSirebda: 
subieqturs, anu nebiTs, rac gulisxmobda nivTis sakuTrad 
flobis survils da obieqturs, rac nivTis mimarT faqtobrivi 
batonobis ganxorcielebaSi gamoixateboda.223 seniorsa da vasals, 
rogorc mesakuTreebs, gaaCndaT mflobelobis nebiTi elementi. 
rac Seexeba obieqtur elements, vasali mas uSualod, xolo 
seniori vasalis, anu sxva piris meSveobiT axorcielebda, ris 
SesaZleblobaze jer kidev, romaeli iuristi pavlusi miuTiTebda: 
`Cven movipovebT mflobelobas, Tu gvaqvs neba mflobelobisa,
faqtobrivi mxare  SeiZleba ganxorcieldes an Cvens  mier, an sxva 
pirTa meSveobiT~.224

3. mflobelobiTi dacvis  arsi da mizezebi  feodalur 
samarTalSi  

3.1.zogadi mimoxilva   
    sakuTrebisa da mflobelobis amgvari urTierTdamokidebuleba 
ganapirobebda maT gaazrebas erTi da igive Sinaarsis mqone 
institutebad: mflobeli aris is, vinc flobs rasme, mepatrone, 
mesakuTre, mpyrobeli. miwaTmflobeloba aris miwis mflobeloba, 
miwis sakuTreba, miwaTmflobeli _ miwis kerZo mesakuTre.225

miwaze feodaluri sakuTrebis moZRvrebis Camoyalibebis 
miuxedavad, danawevrebuli sakuTrebis arsi, is rom sakuTrebaSi 
nagulisxmevi sxvadasxva uflebebi sxvadasxva pirebs ganekuT-

                                                                                                                                                                                  
uvado sargebloba masze Senobis asagebad) aRiarebulia dayofili sakuTrebis
formebad monaTmflobelur sazogadoebaSi. Венедиктов А.В., Государственная
социалистическая собственность, М., 1948, 74. meore nawili uaryofs am mosazrebas da
miiCnevs, rom romSi mesakuTred iTvleboda mxolod is, visac nivTze sruli
ufleba hqonda. SesaZlo iyo nivTze uflebamosilebis romelime elementis
mesame pirisaTvis gadacema, magram es iyo sakuTrebis SezRudva da ara misi
danawileba. Teoria, romelic sakuTrebis uflebis danawilebasa da am
nawilebis sxvadasxva pirTaTvis mikuTvnebas emyareba, ar aris marTebuli da ar
Seesabameba romis samarTlis safuZvlebs. Дернбург Г., Пандекты, Т. 2. пер. Блоха А.Ю., 
Гальпера А.Я., Унтелова Д.И., Шнейдера К.А., под. ред. Мейендорфа А.Ф., СПБ.,1905, 73. ormagi
sakuTreba Seqmnilia Sua saukuneebSi da is samarTlis ideebis damaxinjebaa. 
Муромцев С., Рецепция римского права на западе, М., 1886, 30.
221akkurciusis mier 1258 wels gamocemuli glosaTa krebuli ganasxvavebda
erTmaneTisgan sakuTrebis am or formas. Иоффе О.С., Гражданское право, Избранные
труды, М., 2000, 45. 
222 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 58. 
223 Черниловский З.М., Всеобщая история государства и права, М., 1996, 94. 
224 Новицкий  И.Б., Перетерский  И.С., (ред.), Римское частное право, М., 1948, 181.
225 qarTuli enis ganmartebiTi leqsikoni, t.5. (arn. Ciqobavas red.), Tb., 1958.
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vneba,226 xSirad aZnelebda TiToeulis uflebamosilebis gansaz-
Rvras.227 am mdgomareobam miwaze mflobelobis, rogorc faqtob-
rivi Zalauflebis, mniSvneloba gazarda, sakuTrebis obieqtze 
arsebuli sanivTo ufleba-movaleobani  mflobelobis institutSi 
hpovebda realizebas.228 Sesabamisad, warmoiSva mflobelobis dac-
vis aucilebloba, magaliTad, inglisSi lord-kancleris sasamar-
Tlos saqmianobaSi damkvidrda e.w. `miweriloba uflebis boZebis 
Sesaxeb~, romlis ZaliT, vasali uflebamosili iyo nebismieri 
pirisgan miwaze mflobelobis xelyofisagan Tavis Sekaveba 
moeTxova.229

mflobelobis Sesaxeb davis gadawyveta sasamarTlos 
uflebamosilebas Seadgenda. garda amisa, feodaluri samarTali 
icnobda mflobelobis sasamarTlomde winaswar dacvas, rac 
nivTze uflebrivi safuZvlisgan damoukideblad xorcieldeboda, 
anu mflobels ar moeTxoveboda nivTze sakuTrebis uflebis 
arsebobis mtkiceba. 230

3.2. mflobelobiTi dacvis Taviseburebani Zvel qarTul 
samarTalSi
    
    mflobelobis winaswari dacva arsebobda qarTul feodalur 
samarTalSic. marTalia, zogierTi mkvlevari uaryofs zemoaRniS-
nul faqts da miiCnevs, rom saqarTveloSi mflobelobas icavda 
mxolod sakuTrebis dacvis sarCeli, romlis wardgenis dros 
mflobelis mier sakuTrebis uflebis arsebobaze miTiTeba 
savaldebulo iyo,231 magram qarTuli sasamarTlo praqtikis 
gacnobiT sapirispiro dasturdeba. faqtobrivi mflobelobis 
samarTlebrivi dacvis SemoRebas saqarTveloSi ganapirobebda 
socialur-ekonomikuri da politikuri mdgomareoba. mflobe-
lobiTi dacva zedmiwevniT miesadageboda centraluri xelisuf-

                                                            
226 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994., 169.
227 am xelovnur konstruqcias bevri ram ar eqvemdebareboda da ganagrZobda 
arsebobas samarTlebrivi gansazRvrebebis gareSe. Покровский И.А., Основные
проблемы гражданского права, М., 1998, 209.
228   zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2000,53.
229 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.I,gamocemis mecnieruli redaqcia da boloTqma T.niniZis,
Targmani e. sumbaTaSvilis, Tb., 2000, 203. 
230 Sua saukuneebSi miwaze faqtobrivad arsebuli urTierTobis dacvisaTvis 
gamiznuli rekupatoruli (aRdgeniTi) interdiqtebi saeklesio samarTlis 
wiaRSi iSva. kerZod, e.w. reintegrandes saeklesio kanonis Tanaxmad, eparqiidan 
gaZevebul yovel episkoposs ufleba hqonda misTvis wayenebul braldebas 
SewinaaRmdegeboda eqscepciis wardgeniT, rom is gaqurdulia (exceptio spolii _
aqedan ganviTarda sarCeli actio spolii, romelic waredgineboda nebismier pirs da 
ara mxolod episkoposs) da pasuxismgeblobis dakisrebamde eparqiis (gansaz-
Rvruli teritoriis farglebSi arsebuli eklesia-monastrebi, mrevli da 
saeklesio qoneba) mflobelobis dabruneba moeTxova. Гримм Д.Д., Конспект лекции
по догме Римского права, СПГ., 1905, 172. 
231 surgulaZe iv., sakuTrebis uflebis instituti feodaluri saqarTvelos
samarTlis Zeglebis mixedviT, Tsu Sromebi, XXXVt, 1949, 253-254; doliZe i.,
Zveli qarTuli samarTali, Tb., 1953, 177. 
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lebis interesebs, daeZlia feodaluri SinaaSliloba da 
areuloba, rac warmoudgeneli iyo farTod gavrcelebuli TviT-
nebobisa da Zaladobis aRkveTis gareSe. simSvidis SenarCunebis 
saWiroeba xelisuflebas ukarnaxebda xeluxleblad daetovebina 
da daecva  arsebuli faqtobrivi viTareba maSinac, roca igi 
aSkarad ukanono gziT iqneboda Seqmnili. sxva SemTxvevaSi, 
arsebuli mdgomareobis Zireulad gadasinjvis cda  Zlier 
winaaRmdegobas waawydeboda, rasac susti xelisufali  ver 
aRkveTda da odnavi stabilurobis periodSi, kvlav qaosi 
daisadgurebda.232 amgvarad,Kkanonmdebloba da sasamarTlo praqtika 
uaryofda faqtobriv urTierTobaTa TviTneburad Secvlas da 
icavda sadavo saqmis sasamarTlo wesiT gadawyvetis princips, 
manamde ki pirvandeli saxiT aRdgeboda darRveuli mflobeloba 
da mopasuxes daekisreboda mflobelisTvis miyenebuli zianis 
anazRaureba. 

sasamarTlomde mflobeloba mefis brZaneba _ oqmiT iyo 
daculi, romelic TavSi waewereboda xolme momCivanis arzas. 
magaliTad, erekle II-is erT-erT brZanebaSi, romlis aRsrulebac 
iasauls aqvs mindobili, miTiTebulia: `mamulebi isev daanebe 
Tarxansa da becias (momCivanT) samarTlamdin, da Tu solomons 
(mopasuxes) sityva aqvs, samarTalSi elaparakos.”233 gamonaklisia 
SemTxveva, rodesac momCivani mimarTavs mdivanbegs234 da mflobelo-
bis dasacavad brZanebas iZleva `saqarTvelos msajulT Sekrebu-
leba~, Tumca mis mier gacemul sabuTzec mefis beWedia dasmuli. 

mflobelobiTi dacvis Tavisebureba, is, rom nivTis mflo-
bels ar moeTxoveba flobis samarTlebriv safuZvelze miTiTeba, 
ganapirobebda kanonieri mflobelobis gverdiT ukanono mflobe-
lobis dacvasac. faqtobrivi batonobis kanonierebisa Tu ukano-
nobis dadgena normatiuli nebis Sefasebis Sedegad xorcieldeba. 
amdenad, kanonieria mflobeloba, romelic normatiul nebas 
emyareba, xolo ukanono, romelic aRniSnul nebasTanaa konfliq-
tSi. upirveles yovlisa, aseTia arakeTilsindisieri mflobeloba, 
Tumca aq, damatebiT, nivTis flobis samarTlebrivi safuZvlisadmi 
piris damokidebuleba, anu subieqturi Sefasebis momenti moqme-
debs.235 arakeTilsindisier mflobelad miiCneva piri, romlis mier 
nivTis mflobeloba mopovebulia ZaladobiT an farulad, radgan 
icoda, rom nivTi mas ar ekuTvnoda. Zaladobis gziT damyarebuli 
mflobelobis samarTlebrivi dacvis precedenti gansakuTrebiT 
decentralizaciis viTarebaSi SeimCneva. MmagaliTad, vaxtang VI-is 
samarTlis wignis 176-e muxlis Tanaxmad, `orbatonobasa da 
orianobaSi erTis meorisgan mixdoma, akleba, warTmeva, mitaceba da 
                                                            
232 lomiZe v.,SeZeniTi xandazmulobis instituti Zvel qarTul samarTalSi,Jurn. 
`adamiani da konstitucia~, #3, 2003, 128.
233 saqarTvelos siZveleni, t.3. (e. TayaiSvilis red.), tf., 1910, 521-522. 
234 mdivanbegi qarTulad msajuls, mosamarTles niSnavs. me-18 s-is II naxevarSi 
moqmedebda mdivanbegTa sasamarTlo erTi an ramdenime piris Semadgenlo-
biT.Kkekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan 
SeerTebis win, Tb., 1970, 136.
235 zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w.2, red. Wanturia l., 
zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 1999, 59. 
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laSqreva ar ixseniebis, arc gamoikidebis... da bolos, romelsac 
darCes, nuRar arTmevs.~236

mflobelobis sasamarTlomde dacvas droebiTi xasiaTi 
hqonda, radgan saqme SesaZloa, sxvagvarad warmarTuliyo, roca 
daismeboda uflebis sakiTxi. faqtobrivi mflobelobis dacva 
xorcieldeboda saqmis garemoebaTa raime sagangebo gamoZiebis 
gareSe. amitom, SesaZlo iyo, rom mflobelobiT procesSi damar-
cxebul mxares sadavo gaexada gamarjvebuli faqtobrivi mflo-
belis uflebamosileba. axal davaSi yofili mopasuxe ukve 
mosarCeled gamodioda. saqmis saboloo gadawyvetamde sadavo 
nivTs faqtobrivi mflobeli inarCunebda gasxvisebis gareSe 
gankargvis statusiT, kerZod, ganaTxovrebisa da gaqiravebis  
uflebiT.237

sasamarTlo procesSi mosarCeles SeeZlo mflobelisgan 
moeTxova flobis samarTlebriv safuZvelze miTiTeba uflebis 
damadasturebeli dokumentis warmodgenis gziT.238 mflobelis 
mier am moTxovnis daukmayofileblobisas, mas nivTi CamoerTmeoda 
da uflebamosil pirs gadaecemoda. dokumentis warudgenlobis 
mizezi SesaZloa yofiliyo misi arqona, misi formaluri an 
Sinaarsobrivi nakli, rac dokumentis namdvilobas saTuod 
gaxdida.239

feodaluri samarTali krZalavda uflebamosili piris mier 
mflobelisTvis nivTis TviTnebur CamorTmevas da garda imisa, rom 
saboloo gadawyvetilebis miRebamde nivTs mflobels ubrunebda, 
am moqmedebisTvis qonebriv sasjelsac iTvaliswinebda, magaliTad, 
amgvar akrZalvas icnobda mecamete saukunis germanuli samarTlis 
Zegli `saqsoniis sarke~,240 aseve qarTuli samarTlis Zeglebi. 
vaxtang meeqvsis samarTlis mixedviT: Tu vinme sxvis xelSi 
sakuTar nivTs aRmoaCenda, ZaliT ki ar unda waerTmia an malviT 
waeRo, aramed jer unda eTxova nivTis ukan dabruneba,xolo uaris 
SemTxvevaSi, SeeZlo sasamarTlosTvis miemarTa.241 qonebrivi 

                                                            
236 qarTuli samarTlis Zeglebi, t.I, vaxtang VI-is samarTlis wignTa krebuli
(i. doliZis red.), Tb.,1963, 525. 
237futkaraZe i., qarTuli valdebulebiTi samarTlis institutebi, iuridiul 
mecnierebaTa doqtoris samecniero xarisxis mosapoveblad wardgenili 
sadisertacio naSromis Aavtoreferati, Tb., 2001, 63-64.
238futkaraZe i.,faqtobrivi mflobelobis dacva feodalur saqarTveloSi, 
krebulSi: qarTuli samarTlis istoriis sakiTxebi, w.3. (i.doliZis red.), Tb., 
1979, 130. 
239 javaxiSvili iv., Txz.t.VII, Tb., 1984, 301. 
240 Корецкий В.М., (ред.), Хрестоматия памятников феодального государства и права стран
Европы, М., 1961, 376. 
241 samarTali vaxtang meeqvsis (i.doliZis red.), Tb., 1982. vaxtang VI-is
samarTlis wignis 158-e muxlis pirvel nawilis Sinaarsi: `erTi es vTqvaT, 
dastur dadebul aris, kaci Tavis saqonels icnobs, Sua wyalSi CaeWidebis~, 
i.futkaraZis mosazrebiT, sakuTriv kanonmdeblis mier ar aris gansazRvruli. is
xalxuri naTqvamis saxiTaa moyvanili samarTlis wignSi. `CaeWideba~ nivTis
dabrunebis moTxovnas unda niSnavdes, xolo pretenziis daukmayofileblobisas
sasamarTlo davis dawyebas. futkaraZe i., qarTuli valdebulebiTi samarTlis
institutebi, iuridiul mecnierebaTa doqtoris samecniero xarisxis
mosapoveblad wardgenili sadisertacio naSromi, Tb., 2001, 285. 
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sasjelis saxiT jarimas awesebda rogorc beqa-aRbuRas, ise daviT 
batoniSvilis samarTali. am ukanasknelis Tanaxmad, TviTnebobiT 
moqmed pirs ormagi gadaxdevineba ekisreboda: `erTi eZleva 
dazaralebuls, meore unda daidvas saxmarad sazogadoebi-
saTvis.~242  

feodaluri samarTlis danawesi am SemTxvevaSic emsgavseba 
saqarTvelos samoqalaqo kodeqsis im normas, romlis Tanaxmad, 
mflobelobis ukan dabrunebis moTxovna SeiZleba gamoyenebul 
iqnes ukeTesi uflebis mqone piris (mflobeli, romlis 
mflobeloba garkveul sanivTo Tu valdebulebiT uflebazea 
damyarebuli)243 mimarTac, Tuki man nivTi moipova Zaladobis an 
motyuebis gziT (saqarTvelos samoqalaqo kodeqsis 160-e muxli). 

feodalur epoqaSi kerZod, samefo xelisuflebis Sesustebis 
viTarebaSi, adgili hqonda faqtobrivi batonobis TviTdacvasac. 
magaliTad, dasavleT evropaSi sasuliero da saero feodalebi, 
rogorc miwis mflobelebi, mdabio xalxis meSveobiT 
moZaladeTagan Tavdacvis kavSirebs qmnidnen.244 gvianfeodalur 
saqarTveloSic arsebobda wvrilaznaurTa da glexTa gaerTianeba 
mflobelobis dacvis mizniT.245

4. vindikaciis SezRudvis wesis warmoSoba
        
        feodaluri samarTlis Tanaxmad, mesakuTres SeeZlo 
sasamarTlos meSveobiT aramarTlzomieri mflobelisgan nivTis 
vindicireba da zianis anazRaureba moeTxova. mesakuTris uflebis 
dacvis am SesaZleblobas iTvaliswinebda, magaliTad, salikuri 
samarTali,246 lord-kancleris brZaneba `uflebis Sesaxeb~,247 beqa 
mandaturTuxucesis samarTlis 63-e muxli _ nivTis Rirebulebis 
ormagi odenobiT.248 mesakuTris msgavsad, am uflebiT sargeblobda 
sxva marTlzomieri mflobelic, is, vinc mesakuTresTan 
SeTanxmebiT axorcielebda nivTze faqtobriv batonobas.249

SesaZlo iyo mesakuTris mier nivTis CamorTmeva im 
keTilsindisieri SemZenisTvisac, romelmac mflobeloba moipova 
arauflebamosili pirisgan, mesakuTris mflobelobidan misi nebis 
winaaRmdeg gasuli nivTis SeZeniT. keTilsindisier mflobels 
unda mieTiTebina gamsxvisebelze, winaaRmdeg SemTxvevaSi, mas 
nivTis CamorTmevis garda, arakeTilsindisierebisTvis jarimis 

                                                            
242 samarTali batoniSvilis daviTis (d. furcelaZis gamoc.), Tb., 1964.
243 zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w.2, red. Wanturia l., 
zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 1999, 61. 
244 Никонов С.П., Развитие защиты владения в средневековой Европе, Харьков, 1905, 87.
245 futkaraZe i., sanivTo samarTlis subieqtebis Sesaxeb: qarTuli samarTlis
istoriis sakiTxebi, w.1, Tb., 1973, 35-36.
246 cacanaSvili m., saxelmwifosa da samarTlis zogadi istoria, w.2,Tb., 2000, 206.
247cvaigerti k.,kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.I,gamocemis mecnieruli redaqcia da boloTqma T. niniZis,
Targmani e. sumbaTaSvilis, Tb., 2000, 203.
248 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 176.
249 Томсинов В.А., Всеобщая история государства и права, Т.1, Древный мир, Средние века,
М., 2002, 402.
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gadaxdac daekisreboda. aseT samarTlebriv Sedegs iTvaliswinebda 
napovaris arakeTilsindisieri SemZenis mimarT, magaliTad, meTvra-
mete saukunis dasawyisis qarTuli ganCineba `napovari nivTis 
gayidvis saqmeze~.250 napovaris SemTxvevaSi arsebobda mpovnelis 
mier nivTis mesakuTrisTvis dabrunebis movaleoba. magaliTad, 
beqa-aRbuRas samarTlis Tanaxmad, mpovneli valdebulia `nivTi 
patrons gamouCinos da xelT misces.~ am movaleobis Seusru-
lebloba qurdobis tolfasad miiCneoda: `da Tu ar gamouCinos, 
damalos da ukanisRa gamoCndes... amad rome mparaobisa, rame 
magieri saqme iqnebis.~251 analogiur danawess icnobda daviT 
batoniSvilis samarTalic: `xolo mpovnelTaca pirutyuTasa, 
ukeTu ara amcnoben patronTa saqonlisaTa, maSin qurdisa msgavsad 
miexedebis.~252

Sua saukuneebis feodaluri samarTlidan saTaves iRebs 
savindikacio sarCelis SezRudvis wesi, im keTilsindisieri 
SemZenis sasargeblod, romelmac sasyidliT SeiZina nivTi mis 
gankargvaze arauflebamosili pirisgan, visac nivTi Tavad 
mesakuTrem gadasca droebiT mflobelobaSi.Aam viTarebaSi, nivTis 
keTilsindisieri SemZeni misi mesakuTre xdeboda, xolo yofil 
mesakuTres mxolod gamsxviseblis mimarT zianis anazRaurebis 
moTxovnis ufleba hqonda.253 am wesma Tavdapirvelad germanul 
samarTalSi, `saqsonis sarkeSi~ hpova asaxva. 

5. sakuTrebis warmoSoba `sigrZoiTa JamTaiTa~ gziT

feodaluri samarTali icnobda SeZeniTi xandazmulobis 
instituts. qarTuli samarTlis wyaroebSi sityva `xandazmuloba” 
an `xanis dazma~ ver dasturdeba. Tumca es ar niSnavs, rom qarTul 
samarTlebriv sinamdvileSiE xandazmulobis instituti ar 
arsebobda. Zveli qarTuli samarTlis ZeglebSi Tanamedrove 
`xandazmuloba~ an romelime konkretuli drois monakveTis 
miTiTebiT, an Sinaarsobrivad aris gadmocemuli, risTvisac 
mkveTrad Semofargluli sityvaTa SekavSirebebis jgufi gamoi-
yeneba, magaliTad, dro, Jami, xanis dayofa.254

miwaze vasalis mflobeloba mtkice uflebamosilebas 
Seadgenda. Sesabamisad, miwismflobelis sxvagan wasvlisa da 
adgilze xangrZlivi aryofnis gamo, Tu seniori mis mamuls 
gaasxvisebda, dabrunebuls SeeZlo mflobelobis aRdgena 

                                                            
250 qarTuli samarTlis Zeglebi, t.4,sasamarTlo ganCinebani (XVI-XVIII s.s),teqsti
gamosca, SeniSvnebi da saZieblebi daurTo i.doliZem, Tb., 1972, 270. miTiTebulia:
zoiZe b., sakuTrebis uflebis warmoSobis safuZvlebi Zvel qarTul samarTalSi
(napovari, ganZi), wignSi: qarTuli sanivTo samarTali, Tb., 2003, 401-402.
251  qarTuli samarTlis Zeglebi, t.1, vaxtang VI-is samarTlis wignTa krebuli 
(i. doliZis red.), Tb.,1963, 461.
252 samarTali batoniSvilis daviTis (d. furcelaZis gamoc.), Tb., 1964, 69.
253  Покровский И.А., Основные проблемы гражданского права, М., 1998, 196.
254 lomiZe v., xandazmuloba (terminis sakiTxisaTvis), prof. g.nadareiSvilis 
xsovnisadmi miZRvnili krebuli: samarTlisa da politikuri azrovnebis 
istoriis narkvevebi, w.I, Tb., 2010, 375.
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moeTxova, miuxedavad imisa, `ra ginda visa xani daeyo.~255

xandazmuli floba sakuTrebis uflebis warmoSobis safuZveli 
iyo glexTa mflobelobaSi arsebuli miwebis mimarT (magaliTad, 
safrangeTSi_sezina). safrangeTsa da germaniaSi xandazmulobis 
vada 1 welsa da 1 dRes Seadgenda.256

feodalur saqarTveloSi iv. javaxiSvilis mosazrebiT, 
mitovebul, upatrono uZrav-moZrav qonebaze, romelsac `oheri~, 
`oher-qmnili~ an `naohari~ erqva, sakuTrebis uflebis mopoveba 
SesaZlo iyo Zalmomreobis Tvisebis armqone mflobelobiTi 
xandazmulobis, anu `sigrZoiTa JamTaiTa~ gziT. am mosazrebis 
mtkicebulebad is miuTiTebda bagrat IV-is 1058 wlis sigelsa da 
eqvTime mTawmindelis `mcire sjulis kanonze~. am ukanasknelis 
Tanaxmad, xandazmulobis vada 30 wels Seadgenda.257 Tavis mxriv, 
saqarTveloSi uZrav nivTebze mflobelobiTi xandazmulobiT 
sakuTrebis mopovebas uaryofs rogorc beqa-aRbuRas, ise vaxtang 
meeqvsis samarTali.258 samarTlis am Zeglebis Tanaxmad, 30-wliani 
xandazmulobis vada mxolod gaqceul ymebze vrceldeboda.259

6. mflobeloba revoluciamdel rusul samarTalSi

feodaluri epoqis ruseTSi kerZosamarTlebrivi mecnierebis 
ganviTarebis dabali donisa da kanonmdeblobis arasrul-
yofilebis mizezad saxeldeboda is garemoeba, rom `ruseTi mkacri 
istoriis pirobebSi dacilda msoflio civilizaciis centrebs, 
ris gamoc ver eziara klasikuri mecnierebis simdidres–romis 
samarTals~.260 is izolirebuli aRmoCnda im ideebisgan, romlebic 
evropul xalxebSi Camoyalibda.261amitom, erovnuli iurispruden-
ciis srulqmnilebis mosurne monarqTa da iuristTa moRvaweoba 
mimarTuli iyo romis samarTlisa da masze dafuZnebuli 
kontinenturi evropis samarTalTan rusuli samarTlis daax-
loebisken, rac gamoixateboda universitetebSi evropidan samar-

                                                            
255 doliZe i., Zveli qarTuli samarTali, Tb., 1953, 161. 
256 Корецкий В.М., (ред.), Хрестоматия памятников феодального государства и прав  стран
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vrceldeboda:eklesiis mamuls siZvele ar Seexeba, rom arsebobdnen iseTi
nivTebic, romlebic SeiZinebodnen xandazmulobiT. lomiZe v.,SeZeniTi
xandazmulobis instituti Zvel qarTul samarTalSi. Jurn. `adamiani da
konstitucia, #3, 2003, 133. 
259 Сборник законов грузинского царя Вахтанга VI, ред. Бакрадзе Д. З., Тифлис, 1887, 58.
260 Дювернуа Н., Значение римского права для русских юристов, Ярослявль, 1872, 21.
261Mmetreveli v., daviTaSvili g., politikur da samarTlebriv moZRvrebaTa 
istoria, leqciebis kursi, Tb., 1997, 224.
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Tlis mecnierTa mowvevaSi,262 iuridiuli literaturis gavrce-
lebasa da kerZo samarTlis institutebis gadmoRebaSi.263  

6.1. kodifikaciis ideis marcxi
      
    TandaTanobiT Camoyalibda mosazrebac kodifikaciis Seqmnis 
Sesaxeb.264 safrangeTSi burJuaziuli revoluciis gamarjvebis 
Semdeg TviTmpyrobeloba SiSs Seepyro. evropaSi arsebuli 
samoqalaqo da religiuri dawesebulebebis gauqmebisken mimar-
Tuli Sexedulebebis gavrcelebis fonze, rodesac ruseTis 
imperia arsebuli reJimis SesanarCuneblad TviTmyofadobis 
gamomxatvel sawyisebs eZebda,265 kodifikacia, rac samarTlis 
srulyofas Seuwyobda xels, rac Tavis mxriv, sazogadoebrivi 
marTlSegnebis ganviTarebas ganapirobebda, misTvis miuRebeli iyo. 
kodifikaciis idea, rogorc reformatorul-reaqciuli, dawu-
nebuli iqna. aRniSnulis arsebiTi mizezi romis kerZo samarTlis 
individualisturi suliskveTebiT nasazrdoebi, SedarebiT 
daxvewili doqtrinisa da rusi xalxis sajaro samarTlebrivi 
cnobierebis urTierTdamokidebulebaSia.266 formalurad, samoqala-
qo kodeqsis proeqtis kritikis mizezad misi `franguloba,~ 
`napoleoniseuloba~ dasaxelda. ruseTsa da safrangeTs Soris 
warmoebuli omis Semdeg, ruseTis saxelmwifos mniSvnelovani 
kanoni ver daefuZneboda romanul-frangul samarTlebriv dana-
wesebs.267 kodifikaciis nacvlad, nikoloz I-is moTxovniT, rusuli 
                                                            
2621755 wels daarsda moskovis universiteti, sadac gaixsna iuridiuli 
fakulteti. aq venidan mowveuli samarTlis mecnierebis doqtori_diltei 
leqciebs kiTxulobda romis, bunebiT, sisxlisa da saxelmwifo samarTalSi. 
metreveli v., daviTaSvili g., politikur da samarTlebriv moZRvrebaTa istoria, 
leqciebis kursi, Tb., 1997, 151.
263 Стучка П.И., Курс советского гражданского права, Т. I, М., 1931, 122.
264 kodifikaciis ideis avtori iyo aleqsandre I-is ministri grafi mixeil 
speranski.is aRtacebuli iyo burJuaziuli samoqalaqo samarTlis institutebiT 
da safrangeTis samoqalaqo kodeqsis normebis rusul niadagze gadmotanaze 
fiqrobda. man Tavad moamzada samoqalaqo kodeqsis proeqti 1810 wels. 
Сиромятников Б.М., М.Сперанский, как государственный деятель и политический мыслитель,
ж. «Советское государство и право» №3, 1940, 30.
265aseT sawyisebad miiCnies: marTlmadidebloba, rogorc rusi xalxis sulieri 
cxovrebis safuZveli; xalxuroba, rac gulisxmobs mefis, rogorc eris 
interesebis gamomxatveli subieqtis arsebobas, miuTiTebs mefisa da xalxis 
erTianobaze; TviTmpyrobeloba, rogorc qveynis Zlierebisa da simtkicis 
garanti. Емельянова Ш.А., Всеобшая  история права в русском дореволюционном
правоведении, Казань, 1981, 23. 
266 zoiZe b.,qarTuli samoqalaqo kodeqsis Seqmnis istoriidan, Jurn. `qarTuli
samarTlis mimoxilva” #1, 2003, 90.
267 Покровский И.А., Основные проблемы гражданского права, М.,1998,72. revoluciamdel
ruseTSi mogvianebiT, Seiqmna samoqalaqo kodeqsis kidev erTi proeqti, romlis
ori redaqcia 1903 da 1905 wlebiT TariRdeba. misadmi wayenebuli pretenziebis
gamo, romelTac Seadgendnen: rusul TviTmyofadobasTanA kavSiris gawyveta, 
mimbaZveloba da Sinagani SeuTanxmebloba (Иоффе О.С., Избранные труды, М., 2000, 
65.), is ver iqca kanonad. Tu revoluciamdeli epoqis ruseTs, araTu me-19 s-Si, 
aramed me-20 s-is dasawyisSi, ver gadaewyvita mieRo Tu ara samoqalaqo kodeqsi, 
romelic pirveli msoflio omis win praqtikulad mzad iyo (Синайский,
Необходимо-ли нам спешить с изданием гражданского уложения, Варшава, 1911. 
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samarTlis konsolidacia da inkorporacia ganxorcielda. 1832 
wels gamoica `ruseTis imperiis kanonTa sruli krebuli,~ 
romelmac 1649 wlidan 1825 wlamde gamocemuli yvela sakanon-
mdeblo aqti moicva.268  

6.2. mflobelobis arsi  

kontinenturi evropis samarTalTan rusuli samarTlis 
siaxlove upirveles yovlisa, samarTlis arsis gaazrebaSi 
gamoixateboda. samarTlis normad miiCneoda erTgvari sazogadoeb-
rivi urTierTobebis mravaljeradi mowesrigebisTvis gamiznuli 
qcevis wesi, romlis formulirebac kanonmdeblis movaleobas 
Seadgenda.269 rusuli samarTlisTvis arc samarTlis kerZo da 
sajaro nawilebad dayofis romaul-evropuli tradicia da kerZo 
samarTlis mniSvnelovani sfero, sanivTo samarTali iyo ucxo.270

mflobelobis, rogorc sanivTo samarTlis fuZemdebluri 
institutis, gaazrebac kontinenturi evropis samarTliseuli iyo. 
mflobelobad miiCneoda qonebaze271 piris faqtobrivi batonoba 
(mflobelobis obieqturi elementi) dakavSirebuli piris ganzrax-
vasTan, gankargavdes nivTs, rogorc sakuTars (mflobelobis 
subieqturi elementi).272 am Sinaarsis gamomxatveli iyo mflobe-
lobis aRmniSvneli termini `Владение,~ etimologiuri ganviTarebiT 
(владеть, володеть, волю деять _ nivTTan dakavSirebiT nebis gamo-

                                                                                                                                                                                  
miTiTebulia: Wanturia l.,Sesavali saqarTvelos samoqalaqo samarTlis zogad
nawilSi, Tb.,1997,32.), samagierod, sabWoTa ruseTma arsebobis istoriis dasawyisi
socialisturi samoqalaqo samarTlis kodeqsis miRebiT daagvirgvina, romelic
zemoxsenebul proeqts efuZneboda. es proeqti igulisxmeba naSromis am nawilSi
samoqalaqo kodeqsis proeqtze miTiTebis drosac.
268cacanaSvili m., saxelmwifosa da samarTlis zogadi istoria, w.II, Tb.,2000, 258.
269 davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, rusuli
gamocemidan Targmna da winasityvaoba daurTo T. niniZem, Tb., 1993, 145.
270 jer kidev me-13 s-Si damkvidrda sakuTrebis aRmniSvneli termini «Собствен-
ность», arsebobda aRnagobis msgavsi uflebac.magaliTad, imperatoris 1738 wlis
brZanebulebiT, duqnebi da sxva sameurneo nagebobebi, romelTac miwis damqira-
vebeli agebda, vadis gasvlis Semdeg miwis mesakuTris xelSi gadadioda.  
cacanaSvili m., saxelmwifosa da samarTlis zogadi istoria, w. II, Tb., 2000, 255.
271 qonebad, rogorc samoqalaqo uflebis obieqtad, `ruseTis imperiis kanonTa
sruli krebuli~ miCnevda, rogorc sxeulebriv, ise usxeulo nivTebs. pirveli
kategoriis nivTebs Seadgendnen: uZravi nivTebi, magaliTad, miwis nakveTi, 
sacxovrebili saxli (aRsaniSnavia, rom ruseTSi uZravi qonebis cneba warmoiSva  
`pomestiesa~ da `votCinas~ urTierTSerwymis, maTi samarTlebrivad gaigivebis
Sedegad, rac ganxorcielda petre I-is 1714 wlis kanoniT. nadareiSvili g.,
yofili sabWoTa kavSiris saxelmwifosa da samarTlis istoria, Tb., 2002, 353) da
moZravi nivTebi (fuli da yvelaferi is, rac mflobels gaaCnda misTvis
gadacemis an mis mier warmoebis gziT). usxeulo nivTebs miekuTvnebodnen, 
magaliTad, saavtoro uflebebi literaturul da musikalur nawarmoebebze, 
uflebebi, romlebic gamomdinareobdnen ama Tu im valdebulebiTi
urTierTobidan. xolo samoqalaqo kodeqsis proeqti qonebaSi mxolod
sxeulebriv moZrav da uZrav nivTebs gulisxmobda. Гуляев А.М., Русское гражданское
право, СПБ., 1907, 104; Анненков К., Система русского гражданского права, Введение и
общая часть, СПБ., Типография Стасюлевича М.М., 1894, 339.
272 Кассо Л.М., Русское гражданское право, М., 1906, 102; Меиер Д.М., Русское гражданское
право, М., 2000, 334.
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xatva).273 swored, es elementi  iyo mflobelobis dafuZnebisas 
gadamwyveti `ruseTis imperiis kanonTa sruli krebulis” Tanaxmad. 
mflobelad miiCneoda mesakuTre da aramarTlzomieri mflobeli 
(keTilsindisieri da arakeTilsindisieri). mflobelobisgan 
gansxvavdeboda Wera, rogorc nivTis pyroba misi miTvisebis 
ganzraxvis gareSe, faqtobrivi urTierToba, romelic ar 
ukavSirdeba uflebriv Sedegebs.274   

6.3. posesoruli dacva _ administraciuli xelisuflebis 
prerogativa
      
     samarTali mxolod marTlzomieri mflobelis mier 
ganxorcielebul faqtobriv batonobas miiCnevs kanonierad da 
dacvis Rirsad, radgan is misi moTxovnebis Sesabamisad aris 
dafuZnebuli. Tumca, sakuTrebis prezumfciis wyalobiT275 (senatis 
ganmartebiT, mflobelobis Sinaarsis gaTvaliswinebiT, SesaZloa, 
mflobelSi mesakuTris arsebobis varaudis daSveba, manam 
damtkicdeba, rom sakuTreba sxvas ekuTvnis), romelic cxovrebaSi 
mesakuTrisa da mflobelis xSiri Tanxvedris safuZvelze, arse-
buli sazogadoebrivi wesrigis simtkicisa da mesakuTris inte-
resTa dacvis uzrunvelsayofad276 aris daSvebuli, rusuli 
samarTliTac SesaZlo iyo yovelgvari, maT Soris aramarTlzo-
mieri mflobelobis dacva. 
     mflobelobiTi dacva, rac mflobelobis samarTlebrivi 
safuZvlis dadgenis gareSe xorcieldeboda, revoluciamdel ru-
seTSi administraciuli xelisuflebis_policiis uflebamo-
silebas Seadgenda.277

mflobelobis xelyofis Sesaxeb gancxadeba xelyofis 
faqtidan aTi kviris vadaSi waredgineboda policias, romelic 
mflobelobis aRdgenis mizniT, misi darRvevis faqtis namdvi-
lobas, Tavdapirveli da Semdgomi mflobelis vinaobas adgenda, 
magram ar iTxovda maTi uflebamosilebis damadasturebeli 
werilobiTi da sxva mtkicebulebebis wardgenas, radgan maTi 
ganxilva sasamarTlos kompetencias Seadgenda.278 sasamarTlo 
swored mtkicebulebebze dayrdnobiT, mesakuTris an mflobelis 

                                                            
273 Морошкин Ф. Л., Рассуждение о владении по началам  российского законодательства, М., 1837, 
37.
274 Кавелин К., Права и обязанности по имуществам и обязательствам, СПБ., Типография
Стасюлевича М.М.,  1879, 69.
275 Победоносцев К.,Курс гражданского права, СПБ., 1896, 38.
276 Шершеневич Г.Ф., Наука гражданского права в России, Казань, 1893, 260.
277  Латкин В.Н., Учебник истории русского права периода империи (XVIII-XIX), СПБ., 1899,
464.
278ruseTSi me-19 saukunis 60-ian wlebSi ganxorcielebul sasamarTlo
reformamde administracia da sasamarTlo erTmaneTisagan ar iyo gamijnuli. 
policia kidec iZiebda saqmes da kidec ganixilavda (g.wereTeli). mosazreba
miTiTebulia:surgulaZe iv., narkvevebi saqarTvelos politikur moZRvrebaTa
istoriidan, Tb., 2001, 225.
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(policiisTvis mimarTvis vadis gaSvebisas) sarCelis safuZvelze, 
saqmes arsebiTad ganixilavda da wyvetda.279

6.4. keTilsindisieri mflobelis Tvisobrivad gansxvavebuli 
mdgomareoba vindikaciisas

nivTze uflebamosili piris dadgenisas, aramarTlzomieri 
mflobeli valdebuli iyo misTvis nivTi, misgan miRebuli da 
braleulad miuRebeli Semosavali gadaeca. Semosavali gulis-
xmobda rogorc bunebriv (magaliTad, mindvridan aRebuli 
marcvleuli), ise samoqalaqo nayofs, anu Semosavals,rac 
miiReboda nivTidan ara pirdapir, misi daniSnulebiT, aramed 
arapirdapir, samarTlebrivi urTierTobis safuZvelze (magaliTad, 
saxlis gaqiravebiT miRebuli Semosavali).280

mesakuTrisTvis nivTis dabrunebis valdebuleba ekisreboda 
rogorc keTilsindisier, ise arakeTilsindisier mflobels. Tumca 
pasuxismgeblobis farglebi gansxvavebuli iyo aramarTlzomier 
mflobelTaTvis, mflobelobis samarTlebrivi safuZvlisadmi 
damokidebulebis mixedviT. kerZod, keTilsindisier mflobels 
evaleboda ara mflobelobis mTel periodSi miRebuli da misi 
braliT miuRebeli Semosavlis dabruneba, aramed im momentidan 
miRebulis, roca Seityo mflobelobis aramarTlzomierebis 
Sesaxeb. miiCneoda, rom am dromde miRebulze mas hqonda ufleba, 
radgan misi mxridan samarTlianad arsebobda pozicia _vflob 
CemTvis,281 radgan misi damokidebuleba nivTis flobis samar-
Tlebrivi safuZvlisadmi keTilsindisieri iyo. mas gacnobi-
erebuli hqonda nivTis SeZenis safuZvlis marTlzomiereba,282 ar 
icoda mflobelobis ukanonobis Sesaxeb.

arakeTilsindisier mflobelTan am viTarebas adgili ar 
hqonda. amitom, mas ar SeeZlo sxvisi nivTidan miRebuli nayofis 
datoveba da movale iyo daebrunebina mflobelobis mTel 
manZilze miRebuli nayofi da braleulad miuRebeli nayofis 
Rirebuleba. sawinaaRmdegos daSveba iqneboda `samarTaldarRvevis 
urcxvi triumfi, rac Seuracxyofda sazogadoebriv marTl-
Segnebas.~283

Tavis mxriv, aramarTlzomier mflobelsac gaaCnia moTxovnis 
ufleba mesakuTris mimarT. marTalia, misi mflobeloba ukanonoa, 
magram is uflebebs ukavSirdeba imis meoxebiT, rom mflobeli 
pirovnebaa da samarTaldarRveva ar aqcevs mas uuflebo arsebad.284

rogorc keTilsindisier, ise arakeTilsindisier mflobels 
ufleba hqonda mesakuTrisgan nivTis Senaxvis aucilebeli 

                                                            
279 Победоносцев К., Курс гражданского права, СПБ., 1896, 189.
280 Гуляев А.М., Русское гражданское право, СПБ., 1907, 148.  
281 Петражицкий Л.И., Права добросовестного  владельца  на доходы  с точек зрения догмы и 
политики гражданского права, под. ред. Рогова Е. С.,  М., 2002, 385.
282 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 71.
283 Петражицкий Л.И., Права добросовестного  владельца  на доходы с точек зрения догмы и 
политики гражданского права, СПБ., 1902, 4.
284zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo
kodeqsSi, krebulSi: samarTlis reforma saqarTveloSi, Tb., 1994, 284.
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xarjebis anazRaureba moeTxova. nivTis gaumjobesebaze gaweuli 
xarjebis anazRaurebis moTxovna keTilsindisier mflobels im 
SemTxvevaSi SeeZlo, Tu gaumjobesebis gamocalkeveba nivTisagan 
mis dauzianeblad SeuZlebeli iyo. arakeTilsindisier mflobels 
aRniSnuli ufleba gaaCnda mxolod maSin, Tu gaumjobesebuli 
nivTis dabruneba mesakuTris usafuZvlo gamdidrebas gamoiw-
vevda.285

6.5. vindikaciis SezRudvis wesi _ samoqalaqo brunvis simyarisa da 
keTilsindisierebis dacvis berketi

rusuli civiluri samarTali aRiarebda  vindikaciis 
SezRudvis wess, romelic moqmedebs im keTilsindisieri SemZenis 
sasargeblod, vinc mesakuTris mflobelobidan misi nebiT 
gamosuli moZravi nivTi, mis gasxvisebaze arauflebamosili 
pirisgan sasyidliT SeiZina.286am viTarebaSi, gamsxvisebeli 
SesaZloa iyos, magaliTad, piri, romelsac mesakuTresTan 
saxelSekrulebo urTierTobis safuZvelze, droebiT mflobelo-
basa da sargeblobaSi aqvs nivTi gadacemuli; kanoniT memkvidre, 
romelmac ar icoda mamkvidreblis saanderZo gankargulebis 
Sesaxeb, anderZiT memkvidris Taobaze da gaasxvisa samkvidroSi 
arsebuli moZravi nivTi.287

vindikaciis SezRudvis wesis safuZvelze mesakuTris SezRudva 
mxolod keTilsindisierebisTvis, rac obieqturi samarTaldar-
Rvevaa,288 ar xorcieldeba. vindikaciis SezRudva emsaxureba 
`mniSvnelovan socialur sikeTes,~289 `umaRlesi rangis socialur 
princips~,290 samoqalaqo brunvis gaiolebas, rac Tavis TavSi 
moicavs keTilsindisier gacvlas. samoqalaqo samarTlis funqcia 
produqciis SemqmnelTagan misi destinaterebze gadacemis 
daCqarebisTvis xelis Sewyobaa, rac warmoudgenelia, Tu SemZens 
daekisreba gamsxviseblis uflebamosilebis mudmivad Semowmebis 
valdebuleba. am viTarebaSi keTilsindisiereba mxedvelobaSi 
miiReba imdenad, ramdenadac, es aucilebelia  brunvis ganmtki-
cebisTvis.291  

vindikaciis SezRudvis wesi arc Zveli mesakuTrisTvis aris  
usamarTlo. marTalia, is aRar aris nivTze uflebamosili, magram 
mas rCeba SesaZlebloba zianis anazRaureba mosTxovos nivTis 
gamsxvisebels, radgan icnobs kontrahents, gansxvavebiT SemZeni-
sgan, romelsac didia albaToba, ar axsovdes gamsxvisebeli. SemZe-

                                                            
285 Победоносцев К., Курс гражданского права, СПБ., 1896,  160-161.
286 Трепицын М.Н., Приобретение движимости в собственность от лиц  не имеющих права на их 
отчуждения, Варшава, 1907, 28.
287 Гуляев  А.М.,  Русское гражданское право,  СПБ., 1907, 144.
288 Петражицкий  Л.И., Права добросовестного  владельца на доходы с точек зрения догмы и 
политики гражданского права, под. ред. Рогова Е.С.,  М., 2002 , 122.
289 Покровский И.А., Основные проблемы гражданского права,  М., 1998, 196.
290 Kohler, miTiTebulia: Покровский И. А., Основные проблемы гражданского права, М.,
1998, 199.
291 Петражицкий Л.И., Права добросовестного  владельца на доходы с точек зрения догмы и 
политики гражданского права, под. ред. Рогова Е.С.,  М., 2002, 122.
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nisa da mesakuTris interesTa konfliqtis dros, samarTali irCevs 
naklebi borotebis variants.292

6.6. SeZeniTi xandazmulobis instituti `ruseTis imperiis kanonTa 
srul krebulSi~

revoluciamdeli rusuli samarTali icnobda SeZeniTi 
xandazmulobis instituts, romlis arsi gulisxmobs, rom kanoniT 
dadgenil vadasa da pirobebSi, nivTis sakuTrad flobis 
ganzraxviT ganxorcielebuli mflobeloba, nivTze sakuTrebis 
uflebas warmoSobs.293 rusuli samarTlis wyaroebidan mflobe-
lobiTi xandazmulobis instituts pirvelad, `fskovis samarTlis 
sigeli~ exeba, kerZod, daumuSavebuli, auTvisebeli, miwis 4 an 5 
wliani uwyveti floba, masze sakuTrebis uflebas warmoqmnida.294

`ruseTis imperiis kanonTa sruli krebuli~ 10 wlis 
ganmavlobaSi ganxorcielebul udavo, mSvid da uwyvet mflobe-
lobas, rogorc moZrav, ise uZrav nivTebze, sakuTrebis uflebis 
warmoSobas ukavSirebda.295 udavod miiCneoda mflobeloba, romlis 
mimarT sasamarTloSi Setanili ar iyo sarCeli an is sasamarTlos 
mier ganuxilvelad iyo datovebuli. mflobelobis mSvidi xasiaTi 
gulisxmobda imas, rom faqtobrivi batonoba ar unda yofiliyo 
darRveuli nivTze uflebis mqone piris samarTlebrivi moqmedebiT, 
anu moiTxoveboda ara faqtobrivi, aramed samarTlebrivad mSvidi 
mflobelobis arseboba. umaRlesi sasamarTlos _ senatis 
ganmartebiT, mflobelobis darRveva mesame piris mxridan, xolo 
Semdeg aRkveTili sasamarTlos mier mflobelobiTi sarCelis 
safuZvelze an Tavad mflobelis aqtiuri moqmedebiT (TviTdacva), 
ar iTvleboda mflobelobis xelyofad da ar gamoricxavda mis 
mSvid xasiaTs. radgan, mflobelobis mSvidi da udavo xasiaTi 
erTmaneTisgan ar imijneboda, samoqalaqo kodeqsis proeqtis 
avtorebma uari Tqves am niSnebze da sakuTrebis warmoSoba 
mxolod uwyvetad ganxorcielebul xandazmul mflobelobas 
daukavSires.296

mflobelobis uwyvetoba  gulisxmobda nivTze faqtobrivi 
batonobis arsebobas xandazmulobis vadis mTel manZilze. 
arsebobda prezumfcia, romlis Tanaxmad, Tu mflobelobas adgili 
hqonda xandazmulobis vadis dasawyissa da dasasruls, is 
arsebobda Sua periodSic.297 mflobelobiT xandazmulobasTan 
dakavSirebiT, senatma Tavisi praqtikiT aRiara memkvidreobiTi 

                                                            
292 Покровский И. А., Основные проблемы гражданского права, М., 1998, 196.
293 Енгельман И., Приобретение права собственности на землю по русскому праву, СПБ.,
Типография   Тиблена Н., 1859, 61.
294  Енгельман И., О давности по русскому гражданскому праву, СПБ., 1901, 17. 
295 SeZeniTi xandazmuloba ar vrceldeboda sajaro nivTebze, magaliTad,
mdinareebi, gzebi, moednebi, sazogadoebrivi daniSnulebis Senobebi, radgan 
isini ar wamoadgendnen kerZo pirTa dauflebis obieqtebs da saerTo 
sargeblobis wesrigs eqvemdebarebodnen. Дювернуа Н., Конспект лекции по русскому
гражданскому праву, СПБ.,1897,6.
296 Победоносцев К., Курс гражданского права, СПБ., 1896, 180.
297 Енгельман И., О давности по русскому гражданскому  праву, СПБ., 1901, 392.
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kavSiris arseboba. es niSnavs, memkvidris mflobelobis xandaz-
mulobis gansazRvrisas mamkvidreblis, uflebrivi winamorbedis 
mier, samkvidro qonebaze mflobelobis xangrZlivobis gaTvalis-
winebas.298

`ruseTis imperiis kanonTa sruli krebuli~ mflobelobis 
dafuZnebisas mis subieqtur elements aniWebda  upiratesobas, 
Tumca samoqalaqo kodeqsis proeqtma am poziciaze uari Tqva da 
germaniis samoqalaqo kodeqsis debuleba gaiziara: mflobelobis 
konstitutiur elementad miCneul iqna nivTze faqtobrivi 
batonobis ganxorcieleba _ mflobelobis obieqturi elementi da 
imavdroulad, dafuZnda ormagi mflobelobis (damoukidebeli da 
warmoebuli) instituti: erTi da igive qoneba SeiZleboda 
yofiliyo erTi piris damoukidebel da sxva piris warmoebul 
mflobelobaSi: damoukideblad flobda is, vinc flobda 
TavisTvis, rogorc mesakuTre, xolo warmoebuli mflobeloba 
xorcieldeboda mesakuTris nebaze dayrdnobiT, masTan 
saxelSekrulebo urTierTobis safuZvelze.299warmoebuli 
mflobeloba, rogorc marTlzomieri, daculi iyo yovelgvari 
xelyofisgan, maT Soris mesakuTris mxridan, mflobelobis 
periodSi.

                                                                                                        

                      

                                                            
298 Бутовский А. К., Дaвность владения, СПБ., 1911, 42.
299  Симолин А.А.,  Определение владения по нашему проекту и Германскому Уложению, В книге: 
Возмездность, безвозмездность, смешанные договоры и иные теоретические проблемы 
гражданского права, М., 2005, 511.



62

                  Tavi IV

mflobeloba – faqti da ufleba
(mflobelobis sabWoTasamarTlebrivi koncefciis

kritikuli nalizi)

1. pirovnebisgan gaucxoebuli samarTali

1.1. koleqtivizmi individualizmis nacvlad _ socialisturi 
saxelmwifos idea

sabWoTa realobaSi kerZo samarTali, rogorc Tavisuflebis, 
nebis avtonomiisa da piradi iniciativis sfero uaryves, samagie-
rod, sajaro samarTali, centralizebuli regulirebisa da 
imperatiuli sawyisebis batonobis sfero,300 aRiares. kerZo samar-
Tlis umTavresi principis – kerZo avtonomiisa da misi ZiriTadi 
sawyisis, individualizmis gaziarebis nacvlad, sabWoTa saxel-
mwifoSi sazogadoebrivi cxovrebis fundamentad koleqtivizmi 
gamocxadda.301 ZiriTad normad, romlis dacva xelisuflebis 
upirvelesi movaleobaa, miiCnies ara adamianis ZiriTadi uflebebi, 
aramed socialisturi saxelmwifos idea. igi gulisxmobda saerTo-
saxalxo saxelmwifos arsebobas, romlis umTavresi socialuri 
mizani iyo mSromelTa bednierebasa da keTildReobaze zrunva, 
maTi Tavisuflebis uzrunvelyofis nacvlad.

samarTlis mecnierebaSi miiCneva, rom saxelmwifos TviTSez-
Rudva kanonmdeblobis sferoSi vlindeba ara mxolod sakanon-
mdeblo procedurebis dawesebiT, aramed upirveles yovlisa, 
individis bunebiTi, winaresaxelmwifoebrivi  uflebebis aRiarebis 
gziT. yvela kulturuli xalxis samarTalSi arsebobda da 
arsebobs uflebaTa ZiriTadi kompleqsi, romlis mimarT uZluria 
kanonmdeblis Zalaufleba.Aadamianis uflebebi _ xalxis istori-
uli evolucis is danaleqia, romelic myarad aRibeWdeba 
samarTlebriv institutebSi, rogorc xalxis istoriuli yofie-
rebis aucilebeli piroba (g.elineki).302 totalitaruli saxel-
mwifo individSi saxelmwifo xelisuflebis ubralo obieqts 
xedavs, jer kidev moumwifebels sakuTari moqmedebisTvis, 
romelsac meurve sWirdeba da mis rols saxelmwifo asrulebs. 
pirovnebis moqmedebisa da cxovrebis reglamentacia saxelmwifos 
mTavari amocanaa, amgvari mowesrigeba miznad isaxavs, Caklas 
individSi yovelgvari TviTmoqmedeba, raTa absoluturi reJi-
misTvis safrTxe ar wamoiSvas.303 WeSmaritad, samarTlis mizani 
Tavisuflebis gauqmeba an SezRudva ki ar aris, aramed misi 

                                                            
300 Марченко М.Н., (ред.), Теория государства и права, М., 1996, 76. 
301  Wanturia l., uZravi nivTebis sakuTreba, me-2 gamocema, Tb., 2001, 20. 
302mosazreba miTiTebulia:T.niniZis winaTqma an.Saios wignze `xelisuflebis 
TviTSezRudva, konstitucionalizmis Sesavali,“ inglisuridan Targmani 
m.maisuraZis, mecnieruli redaqcia da winaTqma T.niniZis, Tb., 2003, 3.
303 surgulaZe ir., administraciuli samarTali, Tb., 2003, 30.
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SenarCuneba da gafarToebaa (j. loki).304 sasurvelia, sazogado-
ebaSi Seiqmnas iseTi viTareba, romelSic individi TviTon SeZlebs 
gadawyvitos rogor moiqces da ra aris misTvis sasikeTo. 

kerZo samarTlis substanciur dargs samoqalaqo samarTali 
warmoadgens. misi socialuri Rirebuleba ganpirobebulia im 
funqciuri SesaZleblobiT, romelic mas gaaCnia. samoqalaqo 
samarTals iuridiul enaze gadaaqvs civilizaciis mTavari 
miRwevebi: pirovnebis Tavisufleba, kerZo sakuTreba, Tavisufali 
samewarmeo saqmianoba. Sesabamisad, am dargis saWiroeba Cndeba iq, 
sadac sazogadoeba emyareba zemoxsenebul Rirebulebebs.305

sabWoTa saxelmwifoSi  misi arseboba eWvis qveS dadga. sameurneo 
samarTlis koncefciis ZaliT, samarTlismcodneTa erTi frTa 
(Гойхбарг, Гинцбург) mis gauqmebaze, xolo meore (Стучка), sameurneo 
samarTalTan sajarosamarTlebrivi elementebiT bunebaSecvlili, 
`pirovnebisgan gaucxoebuli”306samoqalaqo samarTlis 
Tanaarsebobaze msjelobda.307

1.2. sakuTrebis instrumentalizeba sakuTrebis pozitivisturi 
koncefciis kvaldakval

samoqalaqo samarTlis  mniSvnelovani nawilis _sanivTo sa-
marTlisa da mis mier gansazRvruli uflebebis gauqmeba, 
saxecvlileba socializmis namoqmedarTa ricxvs miekuTvneba.308

samarTlebrivi urTierTobis arsis, pirTa Soris urTierTobis, 
gamomricxveli samarTlis arseboba, romelic pirsa da nivTs 
akavSirebda, miCneul iqna burJuaziul midgomad.309 amasTan, miwisa 
da sxva bunebrivi resursebis nacionalizaciis pirobebSi, sanivTo 
uflebaTa gamoyenebisaTvis socialur-ekonomikuri niadagi aRar  

                                                            
304 mosazreba miTiTebulia: Saio an., xelisuflebis TviTSezRudva, konstitucio-
nalizmis Sesavali, inglisuridan Targmani m.maisuraZis, mecnieruli redaqcia 
da winaTqma T. niniZis, Tb., 2003, 302.
305xecuriani j., samoqalaqo samarTlis funqciebi, Tb., 1995, 3. xelSekrulebis, 
sakuTrebisa da mewarmeobis Tavisufleba warmoadgens erTmaneTTan organulad 
dakavSirebul faseulobebs, rac damaxasiaTebelia sabazro ekonomikis 
qveynebisTvis. saxelmwifo xels unda uwyobdes iseTi ekonomikuri wesrigis 
Camoyalibebas, romelic Tavisufal mewarmeobasac xels Seuwyobs da 
ekonomikuri usafrTxoebac iqneba garantirebuli.Ffaseulobebisadmi aseTi 
damokidebulebiT saxelmwifo axdens kerZo da sajaro interesis erTmaneTTan 
ara gaucxoebas, aramed uzrunvelyofs maT Soris samarTliani balansis  
damyarebas. sssg #1/2/411, 2008, 19 dekemberi, saqarTvelos sakonstitucio 
sasamarTlos gadawyvetilebebi, baTumi, 2009, 98.
306 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 94. 
307  Иоффе О.С., Гражданское право, Избранные труды, М., 2000, 700. 
308 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 14. 
309davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, rusuli 
gamocemidan Targmna da winasityvaoba daurTo T. niniZem, Tb., 1993, 201. 
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arsebobda.310Sedegad, samoqalaqo kanonmdeblobidan termini 
`sanivTo uflebebi~ amoiRes.311

umTavresi sanivTo ufleba sakuTrebaa. mas ori mxare aqvs: 
adamianuri da sanivTo. sakuTreba aris, rogorc pirovnuli 
ufleba qonebaze, ise nivTSi gansxeulebuli qonebrivi 
Rirebuleba.312 nivTze aRbeWdilia pirovnebis niSani, vinc nivTs 
exeba, is pirovnebas exeba. sakuTreba nivTierad gafarToebuli, 
gavrcelebuli mesakuTris pirovneba, misi arsebaa. 313

sabWoTa samarTalSi sakuTrebis bunebiTsamarTlebrivi 
koncefciis nacvlad, aRiarebul iqna sakuTrebis pozitivisturi 
koncefcia, romlis Tanaxmad sakuTrebis ufleba gamomdinareobs 
saxelmwifodan da ar dgas masze maRla,314 sakuTreba adamianis 
Tavisufleba  ar aris, romelic movlenaTa samyaroSi realizdeba, 
is pirovnebis uaryofaa, adamianis eqsploataciis iaraRia, 
romelic ekonomikur da socialur uTanasworobaSi gamoixateba. 
sapirispirod, jer kidev berZeni filosofosebis SefasebiT, 
Seudareblad did siamovnebas ganicdis adamiani, roca sagani 
Tavis sakuTrebad eguleba, radgan sakuTari Tavisadmi siyvaruli 
bunebiT dahyva mas.315

kerZo sakuTrebaze orientirebuli ekonomikuri sistemis 
arseboba socialisturi saxelmwifos ideis xorcSesxmas xels 
SeuSlida, amitom ekonomikis sferoSi iuridiuli centralizaciis 
sistema damkvidrda. ganxorcielda miwis, sxva bunebrivi 
resursebisa da warmoebis saSualebaTa nacionalizacia. Sedegad, 
Seiqmna socialisturi sakuTrebis sami forma: umTavresi 
saxelmwifo (saerTo-saxalxo) da misgan nawarmoebi sakolmeurneo--
kooperaciuli, profkavSirebisa da sxva sazogadoebriv organiza-
ciaTa sakuTreba.  

samarTlis subieqtebis mixedviT sakuTrebis formebad dayofa 
socialisturi samarTlebrivi wris gareT TiTqmis ucnobia. 30-ian 
wlebSi SemoRebuli amgvari dayofa miznad isaxavda sakuTrebiT 

                                                            
310 Толстой Ю.К., Содержание права социалистической и личной собственности в СССР,
`Вестник Ленинградского  универститета,” Серия общественных наук, #6, 1953, 155. 
311 Алексеев С.С., Собственность–Право-Социализм, М., 1989, 101. aRsaniSnavia, rom ruse-
Tis 1922 wlis, xolo saqarTvelos 1923 wlis samoqalaqo samarTlis kodeqsi 
iTvaliswinebda sanivTo samarTals. Semdgom, mis nacvlad axali struqturuli 
danayofi sakuTrebis samarTali gaCnda, romelsac sabWoTa avtorTa Tavmomwone 
gancxadebebiT, saxelwodebis garda saerTo araferi hqonda civilur 
sakuTrebasTan. miqelaZe k., mezobluri urTierTobis mowesrigebis safuZvlebi 
sabWoTa samarTalSi, Jurn. `sabWoTa samarTali,” #17,1928,402. sakuTrebis garda, 
sxva sanivTo uflebebidan zogierTi,magaliTad, aRnagoba, Tavdapirvelad 
gaTvaliswinebuli iyo samoqalaqo kanonmdeblobiT, Tumca Semdgom uaryofil 
iqna, giravnoba valdebulebiTi samarTlis institutad gamocxadda, xolo 
uzufruqtis, servitutisa da ipoTekis arsebobas warmoudgenlad miiCnevdnen. 
312 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 95. 
313 ieringi r., brZola uflebisaTvis, winaTqma da rusulidan Targmani
z. nanobaSvilisa, red.zoiZe b., Tb., 2000, 66.
314 Vfnntq E., Ce[fyjd T.F., Jcyjdyst gjkj;tybz ghfdf cj,cndtyyjcnb, V., 1999, 21.
315Ppaipsi r,. sakuTreba da Tavisufleba, Tb., 2004, 25.



65

wesrigSi daemkvidrebina garkveuli diferenciacia saxelmwifo  
monopolizaciis gamo.316

TiToeuli qveynis marTlwesrigze gadamwyvet gavlenas axdens 
qveyanaSi damkvidrebuli sawarmoo urTierTobebi, gansakuTrebiT, 
warmoebis saSualebaTa sakuTrebis wesrigi, romelic gansazRvravs 
sazogadoebaSi politikuri xelisuflebis bunebas.317 kerZosamar-
Tlebrivi sawyisidan sajarosamarTlebriv sawyisze gadasvlas  ar 
mohyolia oqros xanis dadgoma, axali centralizebuli wesrigi 
xasiaTdeboda, rogorc axali monoba, rac iwvevda samarTlis 
ideebis uaryofas an damaxinjebas. qveynis ekonomikuri cxovrebis 
socialisturi centralizaciis Sedegad, saxelmwifom xelT ipyro 
uxilavi Zala, romelic xelisuflebam borotad gamoiyena 
individTa Tavisuflebis dasaTrgunad.318 totalitaruli saxel-
mwifos ideologiurad mcdar politikur wesrigs, sadac Tavi-
sufleba da iZuleba ar iyo realizebuli gonivruli, mizan-
Sewonili proporciiT,319 rac individTa araTviTmyofadobas  
ganapirobebda sazogadoebaSi, ganamtkicebda samarTali, rogorc 
politikis aspeqti. 

samarTlis ideologiuri funqcia, samarTlebriv cnebebSi 
aisaxos xelisuflebis neba, cnebaTa damaxinjebuli formu-
lirebiT xorcieldeboda, rac samarTlis institutebis arsis 
Secvlas iwvevda. marqsistul-leninuri doqtrina gansakuTrebul 
dainteresebas sakuTrebis kategoriis mimarT amJRavnebda. swored 
masTan damokidebulebiT unda Secvliliyo warmodgenebi, rac 
sabolood gavlenas moaxdenda sazogadoebis marTlSegnebaze.320

zemoqmedeba imgvari unda yofiliyo, rom sazogadoebas ara 
mxolod daejerebina Tavs moxveuli koncefcia, aramed adamianTa 
cnobierebaSi dangreuliyo sxvagvari azris Sinagani SesaZ-
lebloba.321

2. mflobeloba _ faqti Tu uflebrivi kategoria? 
      
    sabWoTa samarTalSi sakuTrebisa da mflobelobis 
urTierTmimarTeba, kidev erTxel adasturebs am sistemis 
`originalurobas~. 

mflobelobas, rogorc faqtobriv mdgomareobas, sabWoTa 
civilistika gansazRvravda erTi mxriv, klasikuri SinaarsiT 

                                                            
316კniperi r., sakuTrebis problemebi  gardamaval sazogadoebebSi, prof. 

g.inwkirvelis 70-e wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 1996, 122.
317 ცvaigerti k.,kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, w.I, gamocemis mecnieruli redaqtori  da boloTqmis 
avtori T.niniZe,  rusuli gamocemidan Targmna e.sumbaTaSvilma, Tb., 2000, 72. 
318 Покровский И.А.,  Основные проблемы гражданского права,  М., 1998, 23. 
319 Lang K., Die Philosophie des Föderalismus. Versuch einer ethisch fundierten Staatsphilosophische 
Verantwortung, 1971, 178. miTiTebulia: xubua g., federalizmi, rogorc normatiuli 

principi da politikuri wesrigi, Tb., 2000, 10.
320 davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, rusuli 
gamocemidan Targmna da winasityvaoba daurTo T. niniZem, Tb., 1993, 200. 
321  mamardaSvili m., saubrebi filosofiaze, Tb., 1992, 8.
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(mflobeloba nivTis faqtobrivi dauflebis mdgomareobaa, 
romelic masze fizikuri da sameurneo zemoqmedebis SesaZleb-
lobas iZleva),322 meore mxriv, sakuTrebis (sakuTrebis ufleba 
piris samarTlis normebiT gansazRvruli SesaZleblobaa kanoniT 
dadgenil farglebSi qonebis flobis, sargeblobisa da 
gankargvis)323 an sxva uflebis elementad – uflebamosilebad, 
romelsac saxelmwifo sakuTrebasTan dakavSirebiT, gaurkveveli 
Sinaarsis uflebad arsebobaze hqonda pretenzia. e.w. mflobelobis 
uflebas ar gaaCnda, arc wminda sanivTo, arc wminda 
valebulebiTi xasiaTi. miuxedavad kanonis mier misi Sinaarsis 
zustad gansazRvrisa da am uflebis absoluturi sasarCelo 
dacviT uzrunvelyofisa (sanivTo uflebis Tviseba), misi 
farglebis dadgenaSi saxelmwifo mesakuTrec aqtiurad monawi-
leobda da am uflebis subieqtis gankargvis uflebamosilebas 
sakmaod zRudavda (valdebulebiTi uflebis xasiaTi). zemoTqmuli 
miznad isaxavda im sanivTo uflebaTa xelovnurad uaryofas, 
romlebic mflobelobis ukan moiazrebian. es iyo mcdeloba 
adamianSi arsebuli kerZo mesakuTruli grZnobebis SeboWvisa.     

saxelmwifo sakuTrebis obieqtebze mosargeble subieqtTa 
mflobelobis uflebas Tavis TavSi unda moecva uflebamosilebis 
SesaZlo maqsimumi, uflebriv urTierTobaSi mflobelobas unda 
Seesrulebina sakuTrebis analogis roli.324   

3. mesakuTre – mflobelTa samarTlebrivi mdgomareoba. 

kanonis normatiul nebasTan damokidebulebiT, mflobeloba 
SesaZloa iyos marTlzomieri, samarTlebriv safuZvelze  damyare-
buli da aramarTlzomieri, samarTlebrivi titulis gareSe 
arsebuli. 

Uupirvelesi marTlzomieri mflobeli mesakuTrea. socialis-
tur sazogadoebaSi damkvidrebuli sakuTrebis formebis mixedviT, 
SesaZlo mesakuTreTa Soris gamorCeuli, xelisuflebiTi xasiaTis 
subieqts saxelmwifo warmoadgenda.325 mis xelT iyo miwa, sxva 
bunebrivi resursebi, warmoebis ZiriTadi saSualebebi mrewvelo-

                                                            
322 Грибанов В.П., Корнеев С.М., ( ред.), Советское гражданское право, Т.I, М., 1979, 287. 
323 Батыгин К.С., (ред.), Советское трудовое право, Основы гражданского права, М., 1970, 378.
324Рубанов А.А., Понятие владения в советском гражданском праве, М.,1956,11. miTiTebulia: 

jorbenaZe s., saxelmwifo socialisturi sakuTrebis warmoSoba ssr kavSirSi, Tb., 
1963,77. aRsaniSnavia, rom sargeblobas, romelic iseTive faqtia, rogorc 

mflobeloba, misi bedi gauziarebia. zoiZe b., mflobelobis (possessio) cneba
saqarTvelos momaval samoqalaqo kodeqsSi, wignSi: qarTuli sanivTo samarTali, 
me-2 gamocema, Tb., 2003, 431. miwaTsargeblobis ufleba _ miwis uvado da
usasyidlo sargeblobis ufleba nivTier uflebaTa kategorias miekuTvneboda, 
romelic miwiTmosargebles aZlevda mxolod miwis sameurneo daniSnulebiT
sargeblobis SesaZleblobas gasxvisebis  uflebamosilebis gareSe.Eis iyo
absoluturi ufleba, radgan gansazRvrul valdebulebebs akisrebda da
mimarTuli iyo ara marto konkretuli piris, aramed nebismieri piris mimarT. 
surgulaZe ir., administraciuli samarTali, Tb., 2003, 222. 
325Sengelia r., sabWoTa saxelmwifos samoqalaqo samarTalsubieqtobis

Taviseburebani, Jurn. „sabWoTa samarTali“, #6, 1976, 23. 
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baSi, mSeneblobasa da soflis meurneobaSi, transportisa da 
kavSirgabmulobis saSualebani, bankebi, ZiriTadi saqalaqo sabinao 
fondi. kolmeurneobebis, kooperativebis, profkavSirebisa da sxva 
sazogadoebrivi organizaciebis sakuTrebaSi moqceuli iyo 
sawesdebo amocanaTa Sesasruleblad saWiro qoneba, romlis 
SemadgenlobaSi Sedioda rogorc warmoebis saSualebebi da 
iaraRebi, ise moxmarebis sagnebi. 

3.1. piradi sakuTrebis  samomxmareblo xasiaTi

saxelmwifo sakuTrebisgan gansxvavebiT, moqalaqeTa piradi 
sakuTreba ZiriTadad moxmarebis sagnebs (sayofacxovrebo, piradi 
moxmarebis, keTilmowyobis, damxmare saojaxo meurneobis sagnebi, 
SromiTi danazogi) moicavda da miznad isaxavda moqalaqeTa 
materialur da kulturul moTxovnilebaTa dakmayofilebas.326

am qonebis samomxmareblo Tviseba safuZveli iyo misi 
odenobis SezRudvisa da misgan araSromiTi Semosavlis miRebis 
akrZalvisa, magaliTad, erTad mcxovreb meuRleebs da maT 
arasrulwlovan Svilebs sakuTrebad SeiZleba hqonodaT erTi 
sacxovrebeli saxli an misi nawili. aRniSnuli qonebis qona ar 
warmoadgenda dabrkolebas soflad an saagarako adgilas saxlis 
SeZenisaTvis, radgan pirveli sabinao, xolo meore_dasvenebisa da 
mkurnalobis moTxovnilebas akmayofilebda. moqalaqis sakuT-
rebaSi erTze meti sacxovrebeli saxlis an binis arsebobisas, 
mesakuTres SeeZlo mxolod erTi maTgani hqonoda sakuTrebaSi, 
danarCeni, masze sakuTrebis uflebis warmoSobis dRidan 1 wlis 
ganmavlobaSi, unda gaesxvisebina. winaaRmdeg SemTxvevaSi, am 
qonebas iZulebiTi realizacia emuqreboda. amasTan, mesakuTres 
ekrZaleboda 3 wlis manZilze erTze meti saxlis an binis gayidva, 
rom ar mieRo araSromiTi Semosavali. am mizniT, dauSvebeli iyo 
imave qonebis sistematuri gaqiraveba. am wesis damrRvevs qoneba 
usasyidlod CamoerTmeoda.327

3.2. saxelmwifo sakuTrebis samarTlebrivi wesrigi operatiuli 
marTvisa da sruli sameurneo gamgeblobis uflebaTa safuZvelze

saxelmwifo mesakuTris uflebamosilebas Tavisi sawarmoebis, 
organizaciebisa da dawesebulebebis meSveobiT axorcielebda. 
doqtrinaSi damkvidrebuli mosazrebis Tanaxmad, saxelmwifos mier 
sakuTari organoebisTvis usasyidlod gadacemuli qonebis 
mesakuTred kvlav saxelmwifo rCeboda. Sexeduleba, romlis 
Tanaxmad am qonebis mesakuTre saxelmwifosTan erTad iyo 
saxelmwifo sawarmo328an saxelmwifo sawarmo  damoukideblad,329

                                                            
326  Корнеев С.М.,  Основы советского гражданского права,  М., 1962, 57. 
327CikvaSvili S., sakuTrebis uflebis sakiTxebi axal kanonmdeblobaSi, Jurn. 
`sabWoTa samarTali” #5, 1962, 23. 
328 Венедиктов А.В., Государственная социалистическая собственность, М., 1948, 664.
329 Миколенко Ф.Ф., Государственные юридические лица в советском гражданском праве, ж. 
`Советское государство и право” #7, 1951. 
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uaryofil iqna, rogorc maT Soris dapirispirebis safuZveli. 
zemoxsenebuli subieqtebi saxelmwifo qonebas flobdnen ara 
sakuTrebis, aramed operatiuli marTvis uflebis safuZvelze. es 
instituti miznad isaxavda saxelmwifo organoTa damoukideb-
lobis damkvidrebas im viTarebaSi, roca maTTvis samarTavad 
gadacemuli qonebis mesakuTred saxelmwifo iTvleboda. 
mecnierebis erTi nawilis mier samoqalaqo samarTlebriv,330 xolo 
meore nawilis mier kompleqsuri xasiaTis uflebad aRiarebuli,331

operatiuli marTvis uflebis Sinaarsi kanoniT da mesakuTris 
nebiT ganisazRvreboda.332

operatiuli marTvis ufleba socialisturi sakuTrebis 
uflebis realizaciis samarTlebriv formas warmoadgenda, amdenad 
is damokidebuli iyo sakuTrebis uflebaze. operatiuli marTvis 
uflebis mqone pirebs samarTavad gadacemuli qonebis gankargvis 
SezRuduli uflebamosileba gaaCndaT. ZiriTad saSualebebad 
miCneuli qonebis (miwa, Senoba-nagebobani, mowyobilobebi) mxolod 
usasyidlod gadacema daiSveboda am uflebis mqone sxva 
subieqtebze, SedarebiT Tavisufali iyo sabrunavi saSualebebis 
(nedleuli, produqcia) gasxviseba.333 saxelmwifo sawarmoTa Soris 
dasadebi xelSekrulebis safuZveli saxalxo-sameurneo gegmis 
miTiTeba iyo. sawarmoTa funqcias umTavresad, gegmiuri monace-
mebis dakonkreteba Seadgenda. Tavad xelSekruleba, sawarmos 
xelmZRvanelTa moqmedebis Tavisuflebis ganmtkicebis nacvlad,  
administraciuli marTvis uzrunvelyofas isaxavda miznad.334

sabWoTa saxelmwifoSi ekonomikuri reformis ganxorcielebis 
aucileblobam moiTxova saxelmwifo sakuTrebis marTvis axali 
samarTlebrivi wesrigis damkvidreba. amisTvis Seiqmna operatiuli 
marTvis uflebasTan SedarebiT, farTo uflebamosilebis 
momcveli sruli sameurneo gamgeblobis instituti. misi arsis 
gaTvaliswinebiT, minimumamde mcirdeboda saxelmwifos Careva mis 
organoTa saqmianobaSi, kerZod, dauSvebeli iyo saxelmwifos mier 
maTTvis gadacemuli qonebis CamorTmeva an msgavs subieqtebze 
gadanawileba.335 Tavis mxriv, saxelmwifo organoebsac gauCndaT 
warsulSi ar arsebuli ufleba qonebis mesakuTris mimarT 
_moTxovnis wayenebisa da sarCelis wardgenisa. 

                                                            
330 operatiuli marTvis ufleba samoqalaqo uflebaa, radgan is axasiaTebs

iuridiul pirs,romelic samoqalaqo samarTlis kategoriaa. ix. Шенгелия Р.В.,
Гражданская правосубъектность советского государства в кредитных отношениях, Тб., 1984, 
85-103.
331am uflebas gaaCnia kompleqsuri buneba, radgan misi warmoSoba da
ganxorcieleba SesaZloa, rogorc samoqalaqosamarTlebrivi garigebiT, ise

administraciuli aqtebis meSveobiT. Корнеев С.М., Право государственной социалисти-
ческой собственности в СССР, М., 1964, 142.
332Полонский Э.Г., Право оперативного управления государственным имуществом, М., 1980,42. 
333 Моровская Т.А., Яменфельд Г.М., Основы гражданского и торгового права, М., 1970, 80. 
334davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, rusuli 
gamocemidan Targmna da winasityvaoba daurTo T. niniZem, Tb., 1993, 169. 
335 Петров Д.В., Право хозяйственного ведения и право оперативного управления, СПБ., 2002,
50. 
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saxelmwifo organoebisTvis qonebis gadacemisas saxelmwifo 
rCeboda am qonebis rogorc mesakuTred, ise mflobelad da 
mosargebled. imavdroulad, mflobelobisa da sargeblobis 
uflebamosileba gaaCndaT operatiuli marTvisa da sruli 
sameurneo gamgeblobis uflebis subieqtebs. saxelmwifos mflobe-
loba damoukidebeli, pirveladi iyo, xolo misi organoebis _ 
damokidebuli da nawarmoebi.336 saxelmwifo qonebaze faqtobriv 
batonobas axorcielebda sakuTrebis uflebis safuZvelze, xolo 
aRniSnuli subieqtebi_zemoTqmul uflebebze dayrdnobiT.337

analogiur viTarebas hqonda adgili, rodesac saxelmwifo 
sakuTar qonebas uvadod an vadiT, usasyidlod an sasyidliT, 
gadascemda samoqalaqo samarTlis sxva subieqtebs. maT mier 
ganxorcielebuli faqtobrivi batonoba sakuTar qonebaze_damouki-
debeli, xolo saxelmwifo sakuTrebis mimarT warmoebuli 
iyo.338socialisturi sakuTrebis sxva subieqtebis warmoebuli 
mflobeloba operatiuli marTvis an sruli sameurneo gamgeb-
lobis uflebas, xolo moqalaqeebis, sxvadasxva uflebas 
efuZneboda, magaliTad, qiravnobas (moqalaqis mier saxelmwifos 
sabinao fondis binis mflobeloba), SromiT sargeblobis uflebas
(sasoflo-sameurneo miwis flobisas). am uflebis ganuxorcieleb-
lobas Tan sdevda miwaTmflobelobis Sewyveta, radgan igi 
miwaTsargeblobis gareSe dauSvebeli iyo.339

4. icnobda Tu ara sabWoTa samarTali mflobelobiT dacvas? 

sabWoTa samoqalaqo samarTali iTvaliswinebda mxolod 
marTlzomieri, uflebaze damyarebuli mflobelobis dacvas. 
misTvis ucxo iyo romis samarTlis qmnileba mflobelobiTi 
(posesoruli) procesi, romelic gulisxmobs faqtobrivi 
batonobis dacvas gansazRvrul faqtobriv garemoebebze 
(mflobelobis arsebobisa da misi darRvevis faqtebi) dayrdnobiT, 
im uflebisgan damoukideblad, rasac SeiZleba efuZnebodes 
mflobeloba.340 miiCneoda, rom mflobelobiTi dacva, rogorc 
memamulis, warmoebis ZiriTadi saSualebebis mflobelis, sasar-
geblod dadgenili instituti,341 ar gamomdinareobda sabWoTa 
sazogadoebrivi cxovrebis moTxovnebidan da ar Seesabameboda 
samoqalaqo kanonmdeblobis ganviTarebis tendenciebs, samoqalaqo 

                                                            
336 აxvlediani z., piradi damxmare meurneobis samarTlebrivi reJimi, Tb.,1984,32. 
337 Аксененок Г.А.,Право государственной социалистической собственности на землю в СССР, 
М., 1960, 194; Казанцев Н.Д., (ред.), Советское земельное и колхозное право, М., 1959, 27. 
338 magaliTad, miwaze saxelmwifos mflobeloba emyareboda miwaze sakuTrebis
uflebas, xolo miwaTmosargeblis mxridan miwis mflobeloba efuZneboda am
miwis nakveTiT sargeblobis uflebas, romelic warmoebuli da damokidebuli
iyo miwaze saxelmwifo sakuTrebis uflebaze. Llabartyava a., ekologiuri
samarTali, Tb., 2003, 59.
339 miqelaZe k.,ufleba miwis SromiTi sargeblobisa, rogorc sanivTo ufleba,
Jurn. `sabWoTa samarTali”, #3, 1928, 58. 
340  Халфина З.О., Право личной собственности граждан СССР, M., 1955, 133.
341 Стучка П.И., Курс советского права, Т. 3, М.,1931,20.
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samarTlis  procesis principebs, rac gulisxmobda sasamarTlos 
aqtiurobas uflebis dadgenis mizniT.342

aRsaniSnavia, rom mflobelobiTi dacvis elementi arsebobda 
ruseTis 1922 wlis miwis kodeqsSi, kerZod, miwaze  uflebis 
darRvevisas, miwis komisia miwiTmosargeblis moTxovniT, 
valdebuli iyo aRedgina darRveuli miwiTsargebloba saqmis 
arsebiT ganxilvamde.343 me-20 saukunis 30-ian wlebSi qarTul 
civilistikaSi arsebobda mosazreba, romelic miuTiTebda 
mflobelobiTi procesis arsebobaze sabWoTa sinamdvileSi. 
avtoris azriT, piri mflobelobis aRdgenis moTxovnas afuZnebda 
ara sakuTrebaze, aramed sakuTrebis prezumfciaze, rac gulis-
xmobda mflobelobis faqtis mtkicebas, Sesabamisad, meore mxares 
SeeZlo am varaudis arsebobis usafuZvlobis, anu mflobelobis 
ar arsebobis mtkiceba. Ees viTareba Tavisi arsiT posesorul 
process Seadgenda.344

5. sakuTrebis dacvis Taviseburebani sabWoTa samarTalSi 

5.1. savindikacio sarCelis  Sinaarsi

xelyofili marTlzomieri mflobelobis aRdgenisTvis 
sanivTosamarTlebrivi xasiaTis savindikacio sarCeli gamoiye-
neboda. is gulisxmobda aramflobeli mesakuTris (an sxva 
kanonieri mflobeli) arasaxelSekrulebo moTxovnas mflobeli 
aramesakuTris mimarT nivTis naturiT dabrunebis Sesaxeb. am 
sarCelis sagani iyo naturiT arsebuli individualuri nivTi (an 
gvarovnuli, romelic mflobelobis xelyofamde individualizebu-
li iyo da aseTad darCa mflobelTan), nivTisgan miRebuli da 
braleulad miuRebeli nayofi. nivTis moxmarebis, ganadgurebis an 
gasxvisebis SemTxvevaSi, savindikacio sarCelis nacvlad, mflobe-
lobis damrRvevs waredgineboda deliqturi sarCeli miyenebuli 
zianis anazRaurebis moTxovniT.345 savindikacio sarCelis samar-
Tlebriv safuZvels sxvadasxva mosazrebiT warmoadgenda: sadavo 
qonebaze mflobelobis ufleba,346 mflobelobis uflebamosileba, 
rogorc sxvadasxva uflebis Semadgeneli elementi347 an Tavad es 
ufleba, rogorc mosarCelisTvis mflobelobis uflebamosilebis 
miniWebis safuZveli.348

                                                            
342Vfkbyrjdbx V.D.,Ghfdj dkfltybz ytcj,cndtyybrf, fdnjhtathfn lbccthnfwbb, V.,1969,17.
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savindikacio sarCelis wardgenisas mopasuxe iyo ukanono 
mflobeli, romelic SesaZloa yofiliyo keTilsindiseri an 
arakeTilsindisieri. keTilsindisieria mflobeli, romelmac ar 
icoda da arc SeeZlo scodnoda mflobelobis ukanonobis Sesaxeb, 
arakeTilsindisier mflobelad iTvleboda piri, romelmac icoda 
an unda scodnoda Tavisi mflobelobis ukanonobis Sesaxeb 
(saqarTvelos ssr samoqalaqo samarTlis kodeqsis 150-e muxlis 
pirveli nawili). 

sabWoTa civilistikaSi sadavo iyo sakiTxi, saxelmwifo 
organoTa Soris, maTTvis operatiuli marTvis uflebiT 
gadacemuli qonebis dabrunebis moTxovnis savindikacio sarCelis 
Sinaarsad cnobis Sesaxeb. zogierTi avtori mas miiCnevda 
savindikacio sarCelis nairsaxeobad, radgan isic mflobelobis 
aRdgenas isaxavda miznad,349 sxva mosazrebiT, am moTxovnas saerTo 
araferi hqonda sanivTosamarTlebriv sarCelTan, radgan 
mosarCele sadavo qonebis mesakuTres ar warmoadgenda.350

5.2. vindikaciis SezRudvis wesis  moqmedebis farglebi

savindikacio sarCeliT qoneba CamoerTmeoda: nebismier 
arakeTilsindisier mflobels; ukanono mflobels, romelic 
flobda socialistur sakuTrebad miCneul qonebas; keTilsin-
disier mflobels, romelmac nivTi SeiZina usasyidlod, 
miuxedavad marTlzomieri mflobelobidan misi gamosvlis wesisa, 
an sasyidliT pirisagan, visTanac nivTi aRmoCnda kanonieri 
mflobelis nebis winaaRmdeg. vindikaciis SezRudvis wesi 
moqmedebda nebismieri mesakuTre subieqtis kuTvnili fulis an 
warmomdgenis fasiani qaRaldebis mimarT, miuxedavad maTi 
mflobelobidan gamosvlis gzisa da SeZenis xasiaTisa. aRniSnuli 
aixsneboda am obieqtTa maRali brunvaunarianobiT, samoqalaqo 
brunvis simyaris uzrunvelyofiT.351 vindikaciis SezRudva 
daiSveboda aseve, im keTilsindisieri SemZenis sasargeblod, vinc 
nivTi sasyidliT SeiZina gasxvisebaze arauflebamosili pirisgan, 
visac nivTi gadaeca marTlzomieri mflobelis mier.352

am ukanasknel SemTxvevaSi vindikaciis SezRudvis wess, 
Sedegad, keTilsindisieri SemZenis mier nivTze sakuTrebis 
uflebis mopovebis faqts, zogierTi avtori uaryofiTad afasebda: 
keTilsindisierebas, rogorc WeSmariti viTarebis SecdomiT 
aRqmas, romlis Sedegi yovelTvis uflebis xelyofaa, ar SeiZleba 
pozitiuri mniSvneloba mieniWos.353 aRsaniSnavia, rom es azri 
revoluciamdel rusul samarTalSic gamoiTqva: Bona fides, rac 
obieqturi samarTaldarRvevaa, ar moicavs raime zneobriv sawyiss, 
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amdenad, mas ar SeuZlia pretenzia ganacxados jildos 
misaRebad.354

sxva civilistebi urTierTgansxvavebuli mosazrebebiT amar-
Tlebdnen zemoxsnebuli principis arsebobas. kerZod, interesTa 
koliziis dros, nivTis mesakuTresa da keTilsindisier SemZens 
Soris, am ukanasknelisTvis upiratesobis miniWebiT, samarTali 
mesakuTres sjida kontrahentis arCevisas gamoCenili uyuradRe-
bobisaTvis;355 am viTarebaSi kanonmdebeli irCevda naklebi boro-
tebis variants, radgan keTilsindisieri SemZenis mier nivTze 
sakuTrebis mopoveba naklebad azaralebda mesakuTres, vidre 
mflobels, nivTis CamorTmevisas. SemZens yovelTvis ar axsovs 
gamsxvisebeli, amdenad is kargavs gamyidvelisTvis saxelSek-
rulebo moTxovnis wayenebis SesaZleblobas, xolo yofilma 
mesakuTrem icis kontrahenti da SeuZlia mas mosTxovos zianis 
anazRaureba.356

5.3. ukanono  mflobelTa uflebrivi mdgomareoba

savindikacio sarCelis ganxorcielebis Sedegebi gansxvave-
buli iyo keTilsindisier da arakeTilsindisier mflobelTan 
dakavSirebiT. keTilsindisier mflobels evaleboda uflebamo-
sili pirisTvis nivTis, misgan miRebuli da braleulad miuRebeli 
nayofis dabruneba im momentidan, roca Seityo an unda Seetyo 
mflobelobis ukanonobis Sesaxeb, xolo arakeTilsindisier mflo-
bels es valdebuleba ekisreboda mflobelobis mTeli periodis 
gaTvaliswinebiT.357 keTilsindisier mflobels am Sedegis Tavidan 
asacileblad sasamarTlo procesSi SeeZlo gamsxviseblis Cabma, 
winaaRmdeg SemTxvevaSi, es ukanaskneli pasuxismgeblobisgan 
Tavisufldeboda, Tu daamtkicebda, rom procesSi monawileobis 
SemTxvevaSi keTilsindisier mflobels nivTis CamorTmevisgan 
daicavda.358

Tavis mxriv, aramarTlzomier mflobelebsac gaaCndaT
uflebamosili piris mimarT moTxovnis ufleba. Tu maT mier 
Senaxvasa da gaumjobesebaze gaweuli xarjebi aRemateboda 
nivTisgan miRebul sargebels, maT ufleba hqondaT xarjebsa da 
Semosavals Soris sxvaobaze im momentidan, rodesac nayofi 
mesakuTres ekuTvnoda, kerZod, keTilsindisier mflobels mflo-
belobis ukanonobis Setyobis momentidan, xolo arakeTilsin-
disier mflobels nivTis dauflebis momentidan mTeli 
mflobelobis ganmavlobaSi. mesakuTris mier anazRaurdeboda 
nivTis SenaxvisTvis gaRebuli aucilebeli xarji, romlis gareSe 
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nivTi ganadgurdeboda an arsebiTad daziandeboda, rac gamori-
cxavda Semdgom mis gamoyenebas daniSnulebiT.359

rogorc  keTilsindisier, ise arakeTilsindisier mflobels 
ufleba hqonda gamocalkevebad gaumjobesebaze.  Tu amgvari 
nawilis mocileba nivTisgan SeuZlebeli iyo dazianebis gareSe, 
mxolod keTilsindisier mflobels SeeZlo misi kompensaciis 
moTxovna, arakeTilsindisieri mflobelobisas aseTi gaumjobeseba 
usasyidlod gadaecemoda mesakuTres.360

ukanono mflobelis mimarT nivTis dabrunebis moTxovnis 
ufleba mesakuTris garda, sxva marTlzomier mflobelsac 
hqonda.Ppirvelad, ruseTis 1922 wlis samoqalaqo kodeqsma ganam-
tkica norma, romlis Tanaxmad, damqiravebels gaaCnda mflobe-
lobis dacvis ufleba nebismieri damrRvevis, maT Soris, 
mesakuTris mimarT. titulovan mflobels mesakuTris msgavsad, 
SeeZlo nivTTan erTad nayofis moTxovna, Tumca mas ar hqonda misi 
miTvisebis ufleba da movale iyo miRebuli mesakuTrisTvis 
gadaeca. Sesabamisad, mas ar ekisreboda ukanono mflobelisTvis 
mis mier gaweuli xarjebis anazRaurebis movaleoba.361

6. mflobelobaze dafuZnebuli sakuTrebis SeZenis pirveladi 
saSualebebis arsi

savindikacio sarCelis wardgena  dasaSvebi iyo kanoniT 
dadgenili sasarCelo xandazmulobis periodSi. socialisturi 
sakuTrebis nebismieri subieqtis sarCelze, misTvis marTlzomier 
mflobelobaSi gadacemuli saxelmwifo qonebis ukanono mflobe-
lobidan gamoTxovis Sesaxeb, sasarCelo xandazmuloba ar vrcel-
deboda, garda im SemTxvevisa, roca modave mxareebs saxelmwifo 
organoebi warmoadgendnen.362

im SemTxvevaSi, rodesac savindikacio sarCelis mimarT 
moqmedebda sasarCelo xandazmuloba, misi vadis uSedegod gasvlis 
Semdeg, qoneba rCeboda ukanono mflobelTan gaurkveveli 
samarTlebrivi statusiT. 

sabWoTa samarTalSi SeZeniTi xandazmulobis institutis ar 
arsebobis gamo, mflobels ar SeeZlo nivTze sakuTrebis uflebis 
mopoveba. am qonebis samarTlebrivi bedis gansazRvrisas moqmedebis 
ori varianti arsebobda, Tumca Sedegi erTidaigive iyo, qoneba 
saxelmwifos sakuTrebad cxaddeboda: pirveli_Tu sadavo qoneba 
saxelmwifo sakuTrebas Seadgenda, romelic mosarCeles gada-
cemuli hqonda mflobelobaSi ara operatiuli marTvis, aramed 
sxva uflebis safuZvelze, saxelmwifo sakuTrebis prezumfciis 
wyalobiT: ivaraudeba, rom sadavo qonebis mesakuTre saxelmwifoa, 
es ukanaskneli am qonebas kvlav Tavis kuTvnilad acxadebda, 

                                                            
359  Красавчиков  О.А., (ред.) , Советское гражданское право, Т. І,  М., 1968, 403. 
360 Маслов  В.Ф., Пушкин А.А., (ред.), Советское гражданское право, ч. І,  Киев, 1983, 280.  
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362 Селезнев А.К., Исковая давность в хозяйственных взаимоотношениях советских организацией,
М., 1977, 92. 
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radgan mopasuxe mxarem ver SeZlo sapirispiros damtkiceba;363

meore_Tu qoneba ar warmoadgenda saxelmwifo sakuTrebas, mis 
mimarT mesakuTred yofnis prezumfciis ar arsebobis gamo, aravis 
SeeZlo masze sakuTrebis uflebis mtkiceba.364 Sesabamisad, qoneba 
upatronod (qoneba, romelsac ar hyavs mesakuTre, misi mesakuTre 
ucnobia, man uari ganacxada qonebaze an sasarCelo xandazmulobis 
vadaSi ar waradgina moTxovna qonebis dabrunebis Sesaxeb)365

cxaddeboda da is saxelmwifos sakuTrebaSi gadadioda. 
aRsaniSnavia, rom saxelmwifo sawarmoTa Soris savindikacio 

sarCelze sasarCelo xandazmulobis gavrcelebis miuxedavad, 
vadis gasvlisas es qoneba ar rCeboda ganusazRvrel samarTlebriv 
mdgomareobaSi. iTvleboda, rom is arsebobda faqtobriv mflobel-
Tan da eqvemdebareboda kompetenturi uwyebis mier gadanawilebas, 
rac gulisxmobda mflobelTan mis datovebas an im organosaTvis 
dabrunebas, romlis mflobelobidanac  gamovida qoneba.366

upatronobis Tviseba vrceldeboda aseve napovarze, ganZze, 
umeTvalyureo da irao pirutyvze. Sesabamisad, maTze sakuTrebas 
saxelmwifo moipovebda. mpovnels ufleba hqonda mxolod nivTis 
Senaxvasa da CabarebasTan dakavSirebul xarjebze, ganZis mpovnels 
eZleoda jildo ganZis Rirebulebis 25%-is odenobiT. 
umeTvalyureo (moxetiale mdgomareobaSi myofi) da irao (sxvis 
meurneobaSi myofi) pirutyvi, Tu kanoniT dadgenil vadaSi misi 
mesakuTre ar gamoCndeboda, gadadioda saxelmwifo sakuTrebaSi, 
da gadaecemoda operatiuli marTvis uflebiT im sabWoTa 
meurneobas, romelic am drois ganmavlobaSi inaxavda pirutyvs. 
gamonaklisi iyo SemTxveva, rodesac pirutyvis Semnaxvels 
warmoadgenda kolmeurneoba, romelic zemoxsenebuli vadis gavlis 
Semdeg mis mesakuTred cxaddeboda.367 sabWoTa kanonmdeblobaSi es 
iyo erTaderTi SemTxveva, rodesac xandazmuli mflobelobis 
safuZvelze aramesakuTre mflobeli iZenda nivTze sakuTrebas.

sabWoTa doqtrinaSi iyo mcdeloba SeZeniTi xandazmulobis  
institutis farTod damkvidrebisa. mis arsebobas saWirod 
miiCnevdnen im qonebasTan dakavSirebiT, romelic ar warmoadgenda 
saxelmwifo sakuTrebas da sasarCelo xandazmulobis vadis 
gasvlis Semdeg, misi upatronod cnobiT, saxelmwifo sakuTrebad 
gamocxadebiT, saxelmwifo dainteresebuli ar iyo. zogierTi avto-
ri ayalibebda SeZeniTi xandazmulobis debulebebs: mflobeloba 
unda yofiliyo keTilsindisieri, ganxorcielebuli sakuTrad 
flobis ganzraxviT da uwyveti kanoniT dadgenili sasarCelo 
xandazmulobis vadis periodSi. mflobelobiTi xandazmulobis 
vadis mimdinareobas wyvetda: mflobelobis dakargva, Tu is ar 
aRdgeboda mflobelobis xelyofidan 6 Tvis manZilze; mesakuTris 

                                                            
363 Толстой Ю. К., Содержание и гражданско-правовая защита права собственности в СССР, Л.,
1955 . 
364   Генкин Д.М., Право собственности в СССР, М., 1961, 216. 
365  jafariZe s., piradi sakuTrebis ufleba sacxovrebel saxlze, Tb., 1976, 71. 
366 Генкин Д.М., Право собственности в СССР, М., 1961, 212. 
367 suxitaSvili d., upatrono qonebis samarTlebrivi reJimi, Jurn. `sabWoTa
samarTali,” #2, 1976, 28-30. 
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mier savindikacio sarCelis wardgena mflobelis winaaRmdeg. 
vadis gamoTvlisas Sewyvetamde arsebuli dro mxedvelobaSi ar 
miiReboda, Tumca daiSveboda Zveli da axali mflobelis 
xandazmulobis vadebis Sejameba.368

                                                                                   
Tavi V

mflobeloba kontinenturi evropis samarTlis
farglebSi

                    
1. mflobelobis cneba

1.1. mflobelobis elementebi 

piris nivTTan damokidebuleba orgvar wesrigs ayalibebs: 
faqtobrivsa da iuridiuls. nivTze iuridiuli batonoba sakuT-
rebaa,369 xolo nivTze faqtobrivi Tvisobriobis mqone Zalauf-
leba,370 nivTis flobis samarTlebrivi safuZvlisgan damouki-
deblad arsebuli, mflobelobad iwodeba.371 uflebas, rogorc 
samarTlebriv xelisuflebas nivTze, upirispirdeba mflo-
beloba,372 rogorc samarTlebrivi wesrigis mier aRiarebuli 
faqtobrivi Zalaufleba.373 mflobeloba iseTi mdgomareobaa, 
rodesac nivTebi ganuyofel kavSirSi arian mflobelis pirovne-
basTan da emorCilebian mis nebas,374 misi uSualo batonobis qveS 
arian moqceulni.375germanuli samoqalaqo samarTliT mflobeloba 
gulisxmobs nivTis faqtobriv nebelobiT dauflebas, masze 
faqtobriv batonobas, xelisuflebas.376 franguli samoqalaqo 
samarTalic mflobelobas ganixilavs piris mier nivTis gaazre-
bul, faqtobrivi dauflebis mdgomareobad.377

miuxedavad imisa, rom civilistikaSi aRiarebuli SexedulebiT 
mflobeloba faqtia da ara ufleba,378 arsebobs aseve, mosazreba 
misi calsaxad uflebad an rogorc faqtad, ise uflebad  miCnevis 

                                                            
368 Черепахин Б.Б., Приобретение права собственности по давности владения, ж. `Советское 
государство и право”, №4, 1940, 60-61. 
369 Westermann H., Sachenrecht, Heidelberg, Muller, 1998. miTiTebulia: Василевская Л.Ю., Учение 
о вещных сделках по германскому праву, М., 2004, 68. 
370 Дернбург Г., Пандекты, Т. 2, пер.Блоха А.Ю., Гальпера А .Я., Унтелова Д. И., Шнейдера К.А.,
под. ред. Мейендорфа А. Ф., СПБ., 1905, 3. 
371 Покровский  И. А., Основные проблемы гражданского права, М., 1998,  223. 
372 Эннекцерус Л., Курс германского гражданского права, Т. 1, М., 1949,  270. 
373 kereseliZe d., kerZo samarTlis uzogadesi sistemuri, cnebebi, Tb., 2009, 223.
374 Скловский  К. И., Собственность в гражданском праве, М., 1999, 127. 
375 Чеговадзе Л. А., Структура и состояние гражданского правоотношения, М., 2004, 317.
376 Baur J.F., Stürner R., Lehrbuch des Sachenrecht, Aufl—Munchen, 1992, 15. miTiTebulia:
Жалинский А.,Рёрихт А.,Введение в немецкое право, М., 2001, 408; Книпер Р.,Владение в 
гражданском праве  Туркменистана, В книге: Право, Экономика, Благосостояние, Актуальные 
вопросы правовой реформы в Туркменистане (Нурыев Я. ,Чантурия Л., изд.),  Asgabat , 2010, 97.
377 Морандьер Ж.Д.,  Гражданское право франции, Т. 2, М., 1960, 71.
378 Шапп Ян., Система германского гражданского права, М., 2006, 81.
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Taobaze. mflobelobis iuridiuli bunebis sakiTxi komentatorebma 
wamoswies, maT erTmaneTs daupirispires  urTierTobebi, sadac 
gamovlenili iyo mflobelobis, rogorc faqtis, ise uflebis 
Tvisobrioba. me-17-18 saukunis frangi iuristebi mflobelobas 
moiazrebdnen, rogorc faqtobriv mdgomareobas. es Sexeduleba 
gadavida germanul doqtrinaSi da dominirebuli iyo me-18 
saukunemde. 379

savini Tvlida animus possesionis-s (mflobelobiT nebas) 
mflobelobis mudmiv sawyisad da agebda mflobelobas subieqtis 
nebaze, ganixilavda mflobelobas rogorc faqts, ise uflebas.380

misi mosazrebiT, mflobeloba pirveladi gagebiT faqtia, magram  
radgan mas uflebrivi Sedegebi ukavSirdeba, SesaZloa, is faqtic 
iyos da uflebac. vindSaidis SexedulebiT, mflobelobasTan  
samarTlebrivi Sedegebis dakavSireba, mas ar gardaqmnis  
uflebad.381

mflobelobas  uflebad aRiqvams rusi da saerTo samarTlis 
civilistebis garkveuli nawilic: Tu ufleba nebis batonobaa, 
mflobeloba akmayofilebs uflebis am niSans; radgan mflobe-
lobis obieqtia nivTi, masze faqtobrivi batonoba warmoiSoba 
pasiur subieqtTa nebis miuxedavad da daculia nebismieri 
xelmyofisgan, misi adgili sanivTo uflebaTa Sorisaa;382

mflobeloba ar aris faqtobrivi mdgomareoba, is sanivTo 
uflebaa, mxolod sakuTrebaze momcro.383

kontinenturi evropis samarTalSi mflobeloba inarCunebs 
romis samarTlidan momdinare Sinaarss. is gulisxmobs ori 
elementis arsebobas: materialurs (obieqturs_corpus possesionis), rac 
nivTis faqtobrivi dauflebis mdgomareobaa da nebiTs (subieqturs 
– animus possesionis),  rac gamoixateba piris nebaSi flobdes nivTs 
sakuTari interesebisTvis.384 amgvarad, mflobelobis mosapoveblad 
saWiroa nivTze uSualo, empiriuli zemoqmedeba, romelsac Tan 
axlavs mflobelis neba moepyras nivTs, rogorc sakuTars.385    

mflobelobis obieqturi elementi faqtobrivi SesaZleblobaa 
nivTze uSualo batonobisa da masze yovelgvari sxvisi zemoqme-

                                                            
379 Васьсковский Е.В., Учебник гражданского права, М., 2003, 222.
380 Savigny F.K., Das Recht des Besitzes, Nachdr.Der Ausg,Giessen, Heyer, 1803, 20. miTiTebulia:. 
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Сулейманов М.К.,mosazreba miTiTebulia: Скрябин С.В., Вещное право, Алматы,
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384 Васильев E.A., Kомаров A.C., (ред.), Гражданское и торговое право зарубежных государств, Т.1,  
М., 2004, 411-412. 
385 Savigny F.K., Das Recht des Besitzes, Nachdr. DerAusg,Giessen,Heyer, 1803, 20. miTiTebulia:
Василевская Л.Ю., Учение о вещных сделках по германскому праву, М., 2004, 41. saerTo 
samarTalSic, iuridiuli mflobelobis mosapoveblad, romelic msgavsia 
kontinenturi evropis samarTalSi mflobelobis institutisa, saWiroa nivTze 
gamorCeuli batonobis ganzraxviT masze faqtobrivi kontrolis ganxorcieleba.
Васильев E.A., Kомаров A.C., (ред.), Гражданское и торговое право зарубежных государств, Т. 1, 
М., 2004, 412.
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debis gamoricxvisa.386 Corpus aris garegnuli kavSiri pirsa da 
nivTs Soris, romelic arsebobs manam, sanam nivTi faqtobrivad 
piris sameurneo garemos SemadgenlobaSia.387 es niSani ar 
daiyvaneba nivTis mimarT fizikur Semxeblobamde. Ffaqtobrivi 
batonobis aseTi gageba adamianTa modgmis primitiuli 
marTlSegnebis gamoZaxili iqneboda. mflobeloba ar SeiZleba 
gaizomos nivTTan sivrcobrivi kavSir-urTierTobiT.388

mflobelobis materialuri elementi miiRweva piris 
moqmedebiT, romelic SesaZloa iyos calmxrivi an ormxrivi nebis 
gamovlenis Sedegi. magaliTad, daufleba, rogorc calmxrivi nebis 
gamovlenis Sedegi, Tavis mxriv, SesaZloa iyos marTlzomieri 
(upatrono nivTis daufleba) an aramarTlzomieri (sxvisi nivTis 
winaswari SecnobiT TviTneburi daufleba). ormxrivi nebis 
gamovleniT ganxorcielebuli moqmedeba mflobelobis dasafuZ-
neblad aris traditio (nivTis gadacema). amasTan, arsebobs mflobe-
lobis dafuZnebis SemTxveva misi elementebis gareSe, kanonismieri 
fiqciis meSveobiT, kerZod, mflobelobis memkvidreobiTY gadace-
misas: mflobeloba memkvidreebze gadadis imave saxiT, ra saxiTac 
arsebobda igi mamkvidrebelTan (samkvidros damtovebelTan) 
(saqarTvelos sk-is 157-e muxli). am viTarebaSi, samarTlis 
normatiuli nebiT savaraudo memkvidre cnobilia mflobelad, 
mflobelobis SeZena ar aris damokidebuli imaze, icis Tu ara 
memkvidrem Tavisi mdgomareobisa da samkvidro qonebis odenobis 
Sesaxeb.Ffiqciis mizania samkvidros miRebamde SenarCunebul iqnes 
memkvidris mdgomareoba da aRikveTos memkvidreobis uflebis 
xelyofa.389

mflobelobis arsebobisTvis meore aucilebeli elementi 
mflobelobiTi nebis arsebobaa. Animus-i niSnavs survils, 
SeinarCuno nivTiT sargeblobis faqtobrivi SesaZlebloba. amiT 
gansxvavdeba mflobeloba nivTTan piris ubralo sivrcobrivi 
urTierTobisgan. zogjer, nebelobiTi elementi ar aris piris mier 
aSkarad gamovlenili, magram is ivaraudeba, magaliTad, piri 
iTvleba im nivTis mflobelad, romelic misi aryofnis dros mis 
binaSi miitanes. nivTis mikuTvneba sameurneo garemosTvis iZleva 
imis varaudis safuZvels, rom pirs surs SeinarCunos nivTiT 
sargeblobis SesaZlebloba.390 piris aranebelobiTi sivrcobrivi 
kavSiri nivTTan, mflobelobas ar afuZnebs, magaliTad,
mflobelobad ar iTvleba piris fizikuri Semxebeloba nivTTan, 
rodesac man ar icis nivTis arsebobis Sesaxeb.391 amasTan, 
yovelgvari neba ar qmnis nebelobiT elements, saWiroa arsebobdes 
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ganzraxva _ nivTs flobde TavisTvis, rogorc sakuTars, mxolod 
Sen ibatono nivTze.392

mflobeloba  wydeba misi elementebis ar arsebobisas.Ees 
SesaZloa moxdes, rogorc piris nebis safuZvelze, ise misi nebis  
winaaRmdeg: magaliTad, nivTis gasxvisebisas an masze uflebis 
mitovebis mizniT nivTis faqtobriv batonobaze uaris Tqmisas, 
mflobeloba wydeba misi orive elementis gauqmebis gamo, xolo 
Tu pirs nivTi mopares an dakarga, mflobeloba wydeba mate-
rialuri elementis ar arsebobis gamo, Tumca mis ukan arsebuli 
ufleba ZalaSia, rac mflobelobis aRdgenis safuZvelia.393

saqarTvelos uzenaesi sasamarTlo sworad daeyrdno mflobe-
lobis Sewyvetis garemoebis dadgenisas sk-is 156-e muxls, romlis 
Tanaxmad, mflobeloba iTvleba Sewyvetilad, Tu mflobeli 
samudamod Tmobs nivTs an sxva gziT kargavs masze faqtobriv 
batonobas.394

1.2. mflobelobis subieqturi da obieqturi Teoriebi
   
    mflobeloba Wera-pyrobisagan swored, sakuTrad flobis 
ganzraxviT gansxvavdeba. mWersac aqvs neba, riTac is emijneba 
Semxebelobas, Tumca misi neba Tvisobrivad sxvaa. mWeris neba 
mimarTulia nivTis dauflebisken im piris  interesebSi, visi 
saxeliTac is flobs.395 vinc mTlianad damokidebulia sxvaze, ar 
gaaCnia nivTis sakuTari interesebisTvis gamoyenebis varaudis 
safuZveli, xolo mesakuTre mosamsaxuris daxmarebiTac iseve 
darwmunebiT sargeblobs sakuTari nivTiT, rogorc maSin, roca 
nivTi xelT aqvs.396 Weris dros mesakuTre uars ar ambobs nivTze 
batonobaze, mxolod umorCilebs nivTze fizikur zemoqmedebas 
sxva pirs, magaliTad, sawarmos muSaki, maRaziis gamyidveli. maT 
ara aqvT survili nivTiT sargeblobisa da gankargvisa sakuTari 
interesebisTvis.397  

kontinenturi evropis samarTalSi sadavo Seiqmna is, Tu 
romeli elementi iyo konstitutiuri mflobelobaSi. am Tvalsaz-
risiT, erTmaneTs upirispirdeba savinis da ieringis Teoriebi 
mflobelobis Sesaxeb, mflobelobis Taobaze romauli da 
germanuli warmodgenebi. romauli gagebiT, mflobelobas afuZnebs 
ori elementi, xolo germanuli TvalsazrisiT, romelic Sua 
saukuneebSi Camoyalibda, mflobelobas ar hqonda safuZvlad  
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kontrolis ganxorcieleba, nivTze gansakuTrebuli batonobis uflebis gareSe.
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animus da iuridiuli Sedegi mosdevda faqtobriv mdgomareobas.398

savinis mflobelobis subieqturi TeoriiT, mflobelobis 
dawesebisas gadamwyvetia animus-is, anu mflobelobiTi nebis 
arseboba. mflobelobas afuZnebs mxolod sakuTrad flobis 
ganzraxviT ganxorcielebuli faqtobrivi batonoba nivTze, Tu ar 
aris aseTi neba da qonebis floba xdeba sxvisi interesebisTvis, 
saxezea detentio (Wera-pyroba).399

am Teoriaze aigo safrangeTis samoqalaqo kodeqsi, romelic 
moijares, damqiravebels, Semnaxvels, mogiravnes da yvela sxva 
subieqts, romelic sanivTo an valdebulebiTi uflebis safuZ-
velze droebiT flobs mesakuTris nivTs, mWerad miiCnevs. kodeqsi 
icnobs prezumfcias mflobelisa da mWeris gansasxvaveblad: 
ivaraudeba, rom TiToeuli flobs TavisTvis, rogorc mesakuTre, 
sanam ar damtkicdeba, rom mflobeloba sxvisTvis daiwyo da 
piriqiT, Tu faqtobrivi batonoba sxvisTvis daiwyo, sapirispiros 
damtkicebamde igulisxmeba, rom is  xorcieldeba imave saxiT, ra 
saxiTac daiwyo ganxorcieleba.400

ieringis mflobelobis obieqturi Teoria mflobelobis  
dafuZnebisas  gadamwyvet  mniSvnelobas aniWebs corpus-s, anu nivTze 
faqtobrivi, realuri batonobis ganxorcielebas. is eyrdnoba 
mflobelobis ekonomikur mniSvnelobas, gansazRvravs mflobe-
lobas, rogorc piris sameurneo kavSirs nivTTan, nivTis iseT 
mdgomareobad, roca is emsaxureba mflobelis moTxovnebs. 
Sesabamisad, mflobelad iTvleba piri, vinc iRebs sargebels, 
miuxedavad nivTze uflebis arsebobisa.401    

amasTan, es Teoria arc nebelobiT elements uaryofs, 
iTvleba, rom is ganivTebulia materialur elementSi, es ukanas-
kneli imavdroulad moicavs flobis survils, corpus dumilis 
saxiT Seicavs animus-s,402 corpus aris gansxeulebuli animus.403

Zalauflebis, xelisuflebis arsi yovelTvis varaudobs subieqtis 
nebis arsebobas. piris mier imis Segnebas, rom is axorcielebs 
nivTze faqtobriv batonobas, gadamwyveti mniSvneloba aqvs nivTze 
arsebuli faqtobrivi urTierTobebisTvis samarTlebrivi mniSvne-

                                                            
398 Шершеневич  Г.Ф., Учебник русского гражданского права, Т. 1,11-ое изд., М., 1914, 254. 
399zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo
kodeqsSi, wignSi: qarTuli sanivTo samarTali, Tb., 2003, 427.
400 Яичков K.K., (ред.), Гражданское и торговое право капиталистических государств, М., 1966, 
195. Mmsgavs danawess icnobs italiis sk: ivaraudeba, rom mflobeloba ekuTvnis
im pirs, romelic axorcielebs nivTze faqtobriv batonobas, Tu ar
damtkicdeba, rom man faqtobrivi batonobis ganxorcieleba daiwyo  mpyrobe-
lobis saxiT da piriqiT, Tu vinme iwyebs faqtobriv batonobas mpyrobelobis
saxiT, es piri ver SeiZens mflobelobas garda im SemTxvevisa, rodesac
mflobelobis safuZveli icvleba mesame piris mimarT ganxorcielebuli
moqmedebiT an mflobelis mimarT misi SesagebliT. italiis samoqalaqo kodeqsi, 
w.I, qoneba, tituli VIII-mflobeloba. Targmani z.WeWelaSvilis. qarTuli kerZo
samarTlis krebuli, w.1, Tb., 2004, 344.
401 Васьсковский  Е.В., Учебник гражданского права, М.,2003, 212.
402zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo
kodeqsSi, wignSi: qarTuli sanivTo samarTali, Tb., 2003, 427.
403 Иеринг Р., Теория владения, СПБ., типография Меркушева, 1895, 5. 
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lobis miniWebisTvis.404 ieringis mosazrebiT, Tavad romaeli 
iuristebi, pavlusis garda, savinisa  da misi mimdevrebisgan gan-
sxvavebiT, ar aniWebdnen animus-s umTavres mniSvnelobas 
mflobelobis dafuZnebisas.Ppavlusis mosazreba warmoadgenda ara 
romis samarTliT aRiarebul debulebas, aramed Teoriul 
konstruqcias.405 savini pavlusis msgavsad cdilobda imis 
dogmatirebas, rac aixsneboda istoriuli xasiaTis SexedulebiT.406

ieringis Teorias daefuZna Ggermaniis sk, romlis Tanaxmad 
nivTze mflobelobis SeZena xdeba masze faqtobrivi batonobis 
mopovebiT ($854), Sesabamisad, mflobelobac wydeba, Tu mflobeli 
uars ityvis nivTze faqtobriv batonobaze an sxva gziT dakargavs 
mas ($856).407 marTalia, germaniis sk-Si mflobelobis gansazRvrisas 
ar aris subieqtur elementze miTiTeba, magram germanuli 
civilisturi doqtrina da sasamarTlo praqtika aRiarebs mas 
mflobelobis SeZenis EerT-erT winapirobad.408 mflobelobis 
obieqtur Teoriaze dayrdnobiT germaniis sk-ma mflobelad aRiara 
yoveli piri, visac hqonda nivTze faqtobrivi batonoba, miuxedavad 
imisa, sakuTari Tu sxvisi saxeliT axorcielebda mas. Sesabamisad, 
mesakuTris da aramarTlzomier mflobelTa gverdiT mflobelad 
miiCnia pirebi, vinc flobdnen mesakuTris qonebas droebiT, 
xelSekrulebis safuZvelze. 

1.3. saqarTvelos samoqalaqo kodeqsis norma _  subieqturi da 
obieqturi  Teoriebis  modernizebuli erTianoba

saqarTvelos samoqalaqo kodeqsi mflobelobis dafuZnebas 
ukavSirebs subieqturi da obieqturi elementebis Tanaarsebobas: 
mflobeloba warmoiSoba nivTze faqtobrivi batonobis nebiTi 
mopovebiT (155-e muxlis pirveli nawili). aRsaniSnavia, rom 
qarTul civilistur doqtrinaSi arsebuli erTi SexedulebiT, 
qarTul realobaSi animus ar asrulebs gadamwyvet rols 
mflobelobis konstruqciaSi. misi dadgeniT kanoni iTxovs 
mxolod flobis zogad nebas, piris mier imis gacnobierebas, rom 
igi axorcielebs faqtobriv batonobas da ara imas, rom am dros 
misi neba mimarTulia mesakuTris saxiT flobisken.409 marTalia, 
mflobeloba mopovebuli  unda iyos mflobelis nebis gamovleniT, 
e.i. mas surdes, rom iyos mflobeli, anu piri mflobeli unda 
gaxdes Tavisi neba-surviliT,410 Tumca, nebiT elementSi ar 
moazreba mxolod piris mxridan nivTis flobis gacnobiereba, 
radgan ara Tu mflobeli, mWeric ar flobs gauazreblad.Mmasac 

                                                            
404 WeWelaSvili z., sanivTo samarTali, Tb., 2006, 53.
405 Иеринг Р.,  Теория владения, СПБ., типография Меркушева, 1895, 43.
406 Гримм  Д. Д., Лекции по догме римского права, 5-ое изд., Петроград, 1916, 164.
407 germaniis samoqalaqo kodeqsi (2010 wlis 1 martis mdgomareobiT), mTargmneli
da redaqtori WeWelaSvili z., Tb., 2010, 180.
408 WeWelaSvili z., sanivTo samarTali, Tb., 2006, 53.
409WeWelaSvili z.,mflobelobis sakiTxebze sasamarTlo davebis ganxilvis  
Taviseburebani, Jurn. `marTlmsajuleba da kanoni,~ #1, 2007, 65.
410 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 57.
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aqvs neba, romelic ara sakuTar, aramed sxvis interesebSi flobas 
gulisxmobs. saqarTvelos samoqalaqo kodeqsi mflobelobis nebiT 
elementSi, romis samarTlis msgavsad, ar gulisxmobs piris nebas, 
flobdes  mxolod rogorc mesakuTre, radgan maSin mflobelad 
mxolod mesakuTre an aramarTlzomieri mflobeli miiCneva. is 
gulisxmobs mflobelis ganzraxvas, nivTs flobdes sakuTari 
interesebisTvis, mflobeloba mimarTuli unda iyos mflobelis 
piradi sargeblobisTvis.411  
            aRsaniSnavia, rom qarTuli midgoma efuZneba civilistur 
doqtrinaSi arsebul Teorias, romelsac Sualeduri pozicia 
uWiravs subieqtur da obieqtur Teorias Soris. es Teoria ori 
elementis arsebobas ukavSirebs mflobelobis dafuZnebas,  magram 
ar iTxovs, rom animus possessionis gulisxmobdes  sakuTrad flobis 
survils viwro gagebiT, anu flobde  rogorc mesakuTre. is 
sakmarisad Tvlis survils _ nivTs flobde TavisTvis, Tavis 
sasargeblod, Tavis interesebSi. aRniSnuli TeoriiT
mflobelobiTi neba farTod aris gaazrebuli (Дернбург,  Kирульф, 
Мандри). amdenad, mflobelad miiCneva sxva sanivTo da 
valdebulebiTi uflebis mqone pirebic, mesakuTrisa da 
aramarTlzomieri mflobelis garda.412

1.4. mWeris samarTlebrivi figura
    
    ieringi miiCnevda, rom nebismieri mpyrobeli aris nivTis 
mflobeli, magram kanoniT gaTvaliswinebul SemTxvevebSi is 
iTvleba mWerad.413 magaliTad, moijare romis samarTalSi 
aRiarebuli iyo mWerad, radgan mas pozitiuri samarTali garkve-
uli mizeziT samarTlebrivi dacviT ar uzrunvelyofda.414

germaniis samoqalaqo kodeqsis Tanaxmad, mWeri aris is, vinc 
axorcielebs faqtobriv pyrobas nivTze sxvis interesebSi, sxvis 
sasargeblod, im piris saxlSi, sawarmoSi an sxva urTierTobis 
safuZvelze, roca nivTTan dakavSirebiT is misdevs mflobelis 
miTiTebebs da maszea damokidebuli ($855).415

germanul samoqalaqo samarTalSi nivTze faqtobrivi bato-
nobis ganxorcielebisas moqmedebs piris mflobelad aRiarebis 
prezumfcia, radgan mflobelobis dafuZnebisas sakmarisia corpus-is 
arseboba, romelic moicavs sakuTrad flobis nebas. TiToeuli 
qonebriv urTierTobebSi sakuTari interesebiT moqmedebs, xolo 
sxvis interesebSi moqmedebis ganzraxva ar ivaraudeba. amitom Wera-
pyrobis arseboba damtkicebul unda iqnes.416 aRsaniSnavia, rom 

                                                            
411 CitoSvili T., deliqti da deliqtur valdebulebaTa zogierTi samarTlebri-
vi aspeqti, Jurn. `marTlmsajuleba,” #1, 2008, 58.
412 Васьковский  Е.В., Учебник гражданского права, М., 2003, 212. 
413  Иеринг Р., Теория владения, СПБ., типография Меркушева, 1895, 3.
414 Васьковский  Е.В., Учебник гражданского права, М., 2003, 220. 
415 Венкштерн М., Основы вещного права, в книге: Проблемы гражданского и предпринима-
тельского права Германии,  M., 2001, 183.  
416 Дернбург Г., Пандекты, Т. 2, пер.Блоха А.Ю., Гальпера А.Я., Унтелова Д.И., Шнейдера К.А., 
под. ред. Мейендорфа А. Ф., СПБ., 1905,  26.
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ruseTis sk ar icnobs mWeris kategorias, is ar akeTebs gansxva-
vebas mflobelobasa da Weras Soris.417

aseve, qarTuli samoqalaqo samarTliT, nivTis yvela faqtob-
rivi mebatone  ar UiTvleba  mflobelad. mflobelad ar miiCneva 
piri, romelic nivTze batonobas axorcielebs sxvisTvis, sxvis 
sasargeblod. mflobelad am SemTxvevaSi iTvleba piri, romlis 
sasargeblodac xorcieldeba nivTze faqtobrivi batonoba 
(saqarTvelos sk-is 155-e muxlis me-2 nawili). mWers nivTis 
flobasTan dakavSirebiT ar gaaCnia damoukidebeli, piradi 
interesi.Mmisi damokidebuleba nivTisadmi  garegnulad Sesacnobia 
da emyareba mflobelTan socialur kavSir-urTierTobas, romelic 
SesaZloa atarebdes rogorc sajarosamarTlebriv, magaliTad, 
jariskacis, policielis mier sabrZolo iaraRis floba, ise 
kerZosamarTlebriv xasiaTs, magaliTad, muSa-mosamsaxuris mier
sawarmoSi arsebuli nivTebis floba, Sinamosamsaxuris an 
gamyidvelis mier mesakuTris nivTebis floba.418

1.5. ormagi mflobeloba _ romis samarTlis tradiciidan gadaxveva

1.5.1. germanuli civilistikis migneba

erTsa da imave nivTze uSualo da SualobiTi mflobelobis 
aRiarebiT, germanelma kanonmdebelma Seqmna samoqalaqo samarTli-
sTvis ucnobi ormagi mflobelobis konstruqcia.419 mas ar icnobda 
romis samarTali, romlis Tanaxmad, erTsa da imave nivTze 
erTdroulad, ori piris sruli mflobeloba iseve warmoudgeneli 
iyo, rogorc erTi piris jdoma iq, sadac sxva zis.420 uSualo da 
SualobiTi mflobeli dganan ara erTmaneTis gverdiT, rogorc 
saerTo sakuTrebisas, aramed erTi meoreze. SualobiTi (arapir-
dapiri) mflobeloba aris wyaro uSualo (pirdapiri) mflobe-
lobis warmoSobisTvis. uSualo mflobels, marTalia, aqvs 
damoukidebeli, magram SualobiT mflobelTan mimarTebiT daqvem-
debarebuli mdgomareoba.421

germanuli samoqalaqo samarTlis mixedviT, uSualo mflobe-
loba mdgomareobs nivTze faqtobriv xelisuflebaSi. uSualoa 
mflobeli, romelsac ara marto xelT uWiravs nivTi, aramed aqvs 

                                                            
417  Сергеев А.П., Толстой  Ю.К., (ред.),  Гражданское право, ч. 1, СПБ., 1996,  297. 
418 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 59.
419 germaniis samoqalaqo kodeqsis Seqmnamde  germanuli samarTlis filosofia-
Si, kantis moZRvrebaSi, Camoyalibda erTsa da imave nivTze ormagi mflobelobis
gageba inteleqtualuri da empiriuli mflobelobis saxiT. pirveli gulisxmobs
sargeblobas mflobelobis gareSe, sadac mTavaria piris ganzraxva nivTs
moepyras, rogorc sakuTars empiriuli batonobis gareSe, e.i.am dros arsebobs
nivTTan gonebiT gaazrebuli samarTlebrivi kavSiri, xolo meore niSnavs
sargeblobas mflobelobasTan erTad, fizikur mflobelobas, piris fizikur
SesaZleblobas nivTi gamoiyenos sakuTari SexedulebiT. mosazreba miTiTebu-
lia: Василевская Л. Ю., Учение о вещных сделках по германскому праву,  М., 2004, 37.
420 Покровский И. А., Основные проблемы гражданского права, М., 1998, 230.
421 Baur J. F., Stürner R., Lehrbuch des Sachenrecht, Aufl-Munchen, 1992, 59.miTiTebulia:
Жалинский А. ,Pёрихт А., Введение в немецкое право, М., 2001, 410.
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SesaZlebloba ganaxorcielos masze batonoba Semxeblobis 
gareSe,MmagaliTad, im avtomobilis mflobeli, romelic dgas 
avtosadgomze.422 SualobiTi mflobeloba warmoiSoba samarTleb-
rivi urTierTobis safuZvelze. am urTierTobaSi uSualo 
mflobels surs iyos batoni Tavis sferoSi, magram aRiarebs 
mesakuTris uflebas.423

Tu piri aravis uyofs mflobelobas, is imavdroulad 
damoukidebeli mflobelia, is flobs sakuTrad flobis 
surviliT (magaliTad, mesakuTre, ukanono mflobeli), xolo Tu is 
nivTs  droebiT mflobelobaSi  gadascems  sxvas, magaliTad, moi-
jares, mesakuTris uSualo mflobeloba gardaiqmneba SualobiT 
mflobelobad, xolo moijare iqneba uSualo da damokidebuli 
mflobeli, romelic iTvaliswinebs nivTze mesakuTris arsebobas. 
im SemTxvevaSi, rodesac moijare mesakuTris nebarTviT Tavadac 
gadascems sxvas nivTs qveijariT, iarsebebs mesakuTris SualobiTi 
da damoukidebeli, moijaris SualobiTi, damokidebuli da 
qvemoijaris uSualo, damokidebuli mflobeloba.424 ruseTis 
samoqalaqo kodeqsi ar icnobs ormag mflobelobas, Tumca doq-
trinaSi gamoTqmulia mosazreba misi praqtikuli sargeblianobis 
Taobaze, sakanonmdeblo doneze im iuridiul-teqnikuri 
instrumentebis srulyofis mizniT, romlebsac  gamoiyenebdnen  
mflobelobis dacvis Sesaxeb normaTa Seqmnisas samoqalaqo da 
samoqalaqo-saproceso kanonmdeblobiT.425

1.5.2. ormagi mflobeloba da Tanamflobeloba
M 
    ormagi mflobelobisgan gansxvavdeba Tanamflobeloba da 
nivTis sxvadasxva nawilebis mflobeloba. rogorc ormagi 
mflobelobis dros, aqac arsebobs mflobelobis samarTlebrivi 
danawevreba. Tanamflobelobis dros erT nivTs ramdenime piri 
flobs erTdroulad, xolo ormagi mflobelobis dros erT 
saganze arsebobs pirdapiri da arapirdapiri mflobeloba. maT 
Soris sxvaoba is aris, rom ormagi mflobelobis dros, saxezea 
mflobelobis  orsafexuriani dayofa, xolo Tanamflobelobisas 
TanamflobelTa faqtobrivi batonobis mdgomareoba erTsafexu-
riania: an pirdapiri mflobelebi arian Tanamflobelebi, an  
arapirdapiri mflobelebi. Tanamflobeloba SeiZleba iyos martivi 
da kvalificiuri.Mmartivi Tanamflobelobis mdgomareobas 
Seesabameba saerTo Tanaziari sakuTreba, xolo kvalificiurs 
wiladi sakuTreba. Mmartivi Tanamflobelobis arsebobisas yvela 
Tanamflobels aqvs sanivTo Zalaufleba, rasac sxvebma angariSi 
unda gauwion,MmagaliTad, ramdenime piris  mier erTad nivTis 
SeZenisas, maT erToblivad ekuTvnis nivTze sakuTrebis  ufleba 
(saziaro ufleba). amdenad, TiToeuls ufleba aqvs isargeblos 

                                                            
422 Пятин С.Ю., Гражданское и торговое право зарубежных стран, М., 2009, 99. 
423 Бернгефт Ф., Колер И.,  Гражданское право Германии, СПБ., 1910, 119.
424 Пятин С.Ю., Гражданское и торговое право зарубежных стран, М., 2009, 99.
425 Василевская  Л.Ю., Учение о вещных сделках по германскому праву, М., 2004, 36.
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saziaro sagniT;426 aseve, meuRleTa Tanaziari sakuTrebis dros 
Tanamflobeloba saerTo sakuTrebaSi arsebul sikeTeebze, riTac 
isini erTad sargebloben.427 kvalificiuri mflobeloba Seesaba-
meba wilobriv sakuTrebas. saerTo qonebaSi wili SeiZleba 
arsebobdes idealuri wilis saxiT, rodesac mxolod dokumen-
talurad an mxareTa SeTanxmebiT aris gansazRvruli wili, ise 
rom TiToeulma ar icis qonebaSi realurad ra aris misi 
kuTvnili wili. gansazRvris Semdeg wili realuri xdeba.428

wilobrivi sakuTreba warmoiSoba, magaliTad, amxanagobis 
xelSekrulebis safuZvelze. erToblivi saqmianobis (amxanagoba) 
monawileebis Sesatanebi, Tu xelSekrulebiT sxva ram ar aris 
gaTvaliswinebuli, iTvleba monawileTa saerTo sakuTrebad. maTi 
saerToO sakuTrebaa aseve is, rac SeZenilia saerToO sakuTrebaSi 
arsebuli uflebis safuZvelze an miRebulia anazRaurebis saxiT 
saerTo qonebis ganadgurebis, dazianebis an amoRebis gamo. wilis 
gansazRvra xdeba Sesatanebis mixedviT an Tanabrad, monawileTa 
urTierTSeTanxmebiT.429

2. kerZosamarTlebrivi sawyisebi sakuTrebis uflebaSi

2.1. sakuTreba  _ absoluturi xelisufleba nivTze
   
    mflobeloba, rogorc samoqalaqo samarTlis substanciuri 
instituti, yvelaze met saerTos sakuTrebasTan avlens.430 sakuT-

                                                            
426xecuriani j., saqarTvelos samoqalaqo kodeqsis komentari, w.IV, t.I, red.
Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 333.
427zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 63.
428SoTaZe T., saerTo sakuTrebis da saziaro uflebebis  maregulirebeli  
normebis SedarebiTi analizi saqarTvelos samoqalaqo kodeqsis mixedviT, Jurn. 
`samarTlis  Jurnali,” #2, 2009, 21.
429xecuriani j., saqarTvelos samoqalaqo kodeqsis komentari, w.IV, t.II, red. 
Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 283.
430sakuTrebaSi arsebobs rogorc kerZosamarTlebrivi, ise bunebiTsamarTlebrivi 
sawyisebi. am ukanasknelis Tanaxmad, sakuTreba winaresaxelmwifoebrivi uflebaa. 
`sakuTreba samarTlebrivi azrovnebis ganuyofeli nawilia. is aprioruli 
samarTlebrivi kategoriaa da ara sazogadoebrivi”. Радбрух Г., Философия права, 
Пер.с немец. Юмашева Ю.М.,М.,2004,151. `sakuTrebis kategoria win uswrebs 
samarTlebrivi azris gamocdilebas.” Stammler, Theorie der Rechtswissenschaft, 1911, 253. 
miTiTebulia: Радбрух Г., Философия права, Пер.с немец. Юмашева Ю. М., М., 2004 151. 
`sakuTreba saganTa bunebiT wesrigs ekuTvnis, amitom cxovrebis garduvali da 
Seucvleli faqtia.” paipsi r., sakuTreba da Tavisufleba, Tb., 2004, 25. 
`Tavisuflebis msgavsad, sakuTrebac elementarul ZiriTad uflebas warmoad-
gens.”zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi 
saqarTveloSi, Tb.,2007, 96. `sakuTreba Tavad pirovnebis garkveul Tvisobriobaa. 
sakuTrebis ufleba pirovnulobis Tvisebaa, pirovnulobas misi bunebiTi 
Tvisebebi gansazRvraven, adamianis pirovnuloba warmoudgenelia sakuTrebis 
gareSe, sakuTrebiT adamiani vlindeba aramarto rogorc goni, aramed rogorc 
Tavisufali subieqti.” zoiZe b., mewarmis cneba da misi Teoriul-praqtikuli 
mniSvneloba, sakuTrebis uflebis Taviseburebani korporaciul sazogadoebebSi 
(sakonstitucio sasamarTlos praqtikis mixedviT), wignSi: Tanamedrove 
sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tb., 2009, 89, 94. 
`sakuTreba iseve faseulia yoveli adamianisTvis, rogorc misi sicocxle.”
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rebis ufleba pirovnuli Tavisuflebis mniSvnelovani sawindaria. 
is adamianis bunebidan warmoSobili, individualuri survilebis 
ganviTarebis saSualebaa,431 individis Tavisufali nebis gamovle-
nis garantiaa. `adamianis, rogorc pirovnebis, rogorc bunebiT 
Tavisufali arsebis, gageba mkafiod gamoixateba sakuTrebiT. 
sakuTreba adamianis pirovnuli gamoxatuleba, misi Tavisuflebis 
garegnuli sferoa”,432 `adamianis Tavisuflebaa, romelic 
movlenaTa samyaroSi realizdeba” (hegeli).433 mxolod `sakuTrebis 
flobiTa da kontroliT aris SesaZlebeli adamianisTvis, gareSe 
sagnebSi ganasxeulos Tavisi survili da gascdes uSualo 
arsebobis subieqturobas “(hegeli).434

     samoqalaqosamarTlebrivi wesrigi sakuTrebas umaRlesi 
rangis sanivTo uflebad miiCnevs. sanivTo ufleba gulisxmobs 
nivTze piris uSualo batonobas, uSualo xelisuflebas, romel-
Sic realizdeba nivTTa samyaros gansazRvruloba adamianuri 
moTxovnilebebis dakmayofilebis mizniT.435 samarTlis amosavali 
wertilia  Tavisufali neba, is vlindeba yofierebaSic da am 
yofierebis pirveli mgrZnobelobiTi materia aris nivTi.Ees 
pirvelsaxe Tavisuflebisa aris is, rasac adamiani Seicnobs, 
rogorc sakuTrebas. sakuTreba am azriT, aris nebis ganTavseba 
nivTSi, amiT piri iZleva Tavisi Tavisuflebis garegnul sferos.436

sanivTo uflebis mqone piri axorcielebs yvela Tavis uflebas 
nivTze Tavad, sxva pirTan urTierTobis gareSe da mis pirispir 
dgas pirTa ganusazRvreli wre, romelic valdebulia pativi sces 

                                                                                                                                                                                  
(portalisi),Mmosazreba miTiTebulia: Кулагин М.М., (ред.), Гражданское, торговое и
семейное право капиталистических стран, Сборник нормативных актов:Гражданские и торговые
кодексы, М.,1986,4. `sakuTreba is elementaruli ZiriTadi uflebaa, romelic 
Sinagan kavSirSia pirovnebis Tavisuflebis garantiasTan. misi amocanaa, ZiriTad 
uflebaTa saerTo kompleqsSi uzrunvelyos am uflebaTa mqoneTaTvis 
Tavisufleba qonebriv sferoSi da amiT, maT misces SesaZlebloba sakuTari 
cxovreba moawyon sakuTari pasuxismgeblobiT.” Жалинский А., Рёрихт А., Введение в
немецкое право, М., 2001, 418. `sakuTreba Tavisi fundamenturi xasiaTisa da 
konstituciuri Rirebulebis wyalobiT inarCunebs umaRles rangs sxva 
uflebaTa Soris”. Зарандиа Т., Джугели Т.,Злоупотребление правом собственности и условия
неотчуждаемости по грузинскому и французскому праву, ж. `Южнокавказский юридический
журнал,”  №1, 2010, 17. 
431frisero n., qonebis pativiscemis ufleba, adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvenciis #1 muxli. wignSi: sakuTrebis ufleba da 
samarTliani sasamarTlos ufleba, saerTaSoriso samecniero-praqtikuli 
konferenciis masalebi, Tb., 2005, 33.
432Гегель Г.В.,Философия права, M., 1990, 101. miTiTebulia: Wanturia l., uZravi nivTebis 
sakuTreba, Tb., 1994, 85.
433 Mmosazreba miTiTebulia: paipsi r., sakuTreba da Tavisufleba, Tb., 2004, 60.
434 Mmosazreba miTiTebulia: paipsi r., sakuTreba da Tavisufleba, Tb., 2004, 82. 
me-18 s-is 60-ian wlebSi inglisSi gamarTul debatebSi  mkafiod ikveTeba 
sakuTrebis uflebis fenomeni individis miRma arsebul  nebismier saganze. 
bleqstouni sakuTrebis uflebaze saubrisas `gare samyaros sagnebze” arsebul 
individis uflebisa Tu batonobis absolutur xasiaTze miuTiTebs. kereseliZe  
d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 220.
435 Книпер Р.,  Закон и история,  Баден-баден, Алматы, 2005, 205.
436 Гегель Г.В., Философия права, М., 1990, 67. miTiTebulia: Скловский К.И., Собственность в 
гражданском праве,  М., 1999, 45.
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mis batonobas. sanivTo ufleba aris samarTliT uzrunvelyofili 
piris xelisufleba nivTze  da nivTis Taobaze sxva pirebTan 
dakavSirebiT, sakuTari interesebis dasakmayofileblad (girke).437

    pirs aqvs sakuTrebis ufleba niSnavs, rom mas aqvs ufleba 
daavaldebulos sxvebi pativs scemdnen mis nebas, isargeblos ise, 
rogorc mas surs kuTvnili nivTiT.438 sakuTrebis ufleba 
nivTobrivad gaSualebuli urTierTobaa pirebs ESoris, romlis 
arsebiTi maxasiaTebelia aramesakuTreebis gamoricxva nivTze 
uflebisagan. mesakuTris mier nivTTan sakuTari SexedulebiT 
mopyroba ufleba ki ar aris obieqtebTan mimarTebiT, aramed 
prioritetuli mdgomareobaa aramesakuTreebTan SedarebiT.439

`sakuTreba piris SeuzRudavi da gamorCeuli xelisuflebaa 
nivTze”(savini),440`masze yovlismomcveli batonobis uflebaa  
marTlwesrigis farglebSi,”441 `nivTze ganxorcielebuli 
adamianuri Tavisuflebaa,”442`uflebaa, romelic moicavs nivTze 
xelisuflebis mTel sisrules, rac Seesabameba kanons, bunebasa da 
samarTals,” 443 `nebis Zalauflebaa nivTTan dakavSirebiT, ”444

`uflebaa, romlis ZaliT nivTi eqvemdebareba piris moqmedebasa da 
nebisyofas, ” 445`pirisTvis qonebrivi sikeTis samarTlebrivi 
mikuTvnebaa. ”  446

                                                            
437 mosazreba miTiTebulia: Архипов С. И., Проблема собственности, ж. `Правоведение,” №1,  
2007.
438 Дюги Л., Общие преобразования гражданского права со времени кодекса Наполеона , пер.
с французского Сиверс М. М., под. ред. Гоихбарга А. Г.,  М., 1919,  13.

439 Ваника Р.П., Защита права собственности в практике конституционного суда Румынии, роль 
конституционных судов в обеспечечении права собственности (сборник докладов),М.,2001,215.  
miTiTebulia:zoiZe T., sakuTrebis uflebis cneba da Sinaarsi qarTuli da
germanuli samarTlis magaliTze (saseminaro naSromi), Tb., 2010, 29. sakuTreba
mesakuTres aZlevs uflebamosilebas Tanaxma iyos (dauSvas an ar dauSvas) 
gamoricxos mesame pirebis mier sakuTari nivTiT mflobeloba an sargebloba
(koueni). mosazreba miTiTebulia: zarandia T.,sakuTrebis uflebis eqskluziuri
xasiaTi da sakuTrebis uflebis borotad gamoyeneba qarTul da frangul
samarTalSi,Pprof. r.Sengelias 70-e wlisTavisadmi miZRvnili saiubileo
krebuli, samarTlis problemebi, Tb., 2012, 300.
440mosazreba miTiTebulia: Маттей У.,Суханов Е.А.,Основные положения права 
собственности,  М., 1999, 43. 
441 Baur F., Lehrbuch des Sachenrechts, Munchen, 1975, 1731. miTiTebulia: Лазар Ян., 
Собственность в буржуазной правовой теории,  М., 1985,  48. 
442  Жалинский А., Рёрихт А., Введение в немецкое право, М., 2001, 416.
443 Дернбург Г., Пандекты, Т. 2, пер. Блоха А. Ю., Гальпера А. Я., Унтелова Д. И., Шнейдера К. А., 
под.ред. Мейендорфа А.Ф., СПБ., 1905, 59. 
444 Скловский К. И., Собственнность в гражданском праве, М., 1999, 150. 
445 Planiol M., Traite elementaire de droit civil, t. I, 1920, 718. miTiTebulia: vaCeiSvili al.,
narkvevebi qarTuli samarTlis istoriidan, n.III, Tb., 1963, 32. 
446 izoria l., miwaze, wiaRiseulze da bunebriv resursebze sakuTrebis uflebis
dacva, SedarebiTi samarTlebrivi analizi germanuli da qarTuli samarTlis 
mixedviT, Tb., 2002, 19.  
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2.2. sakuTrebis uflebis Sinaarsi

2.2.1. cnebis mizanSewoniloba 
    
    samoqalaqosamarTlebrivi doqtrina gansazRvravs sakuTrebis 
cnebas, xolo pozitiuri samoqalaqo samarTali _ sakuTrebis 
Sinaarss. Aarsebobs mosazreba, rom yovelgvari definicia 
samoqalaqo samarTalSi saxifaToa, gansazRvrebis mocema xSirad 
aramarTebulia, radgan rTulia, ipovo saWiro gamoTqma.447

gansazRvrebani ufro doqtrinis saqmed unda iqnes miCneuli. 
swored, doqtrina da iuridiuli praqtika unda iqces 
samarTlebriv sikeTeTa gansazRvrebis amosaval safuZvlad, rac 
samarTlebrivi qaosis mizezi ki ar gaxdeba, aramed sasamarTloebs 
gauadvilebs swori gadawyvetilebis miRebas. xolo kanonmdebels 
sifrTxile marTebs gansazRvrebaTa mimarT, vinaidan is saxifaToa, 
radgan SeiZleba ver asaxavdes saganTa realur mdgomareobas.448

    zogadad, samarTlebrivi gansazRvrebis mimarT arsebuli 
pozicia gaziarebulia aseve, sakuTrebis uflebis SinaarsTan 
dakavSirebiT: sakuTrebis Sinaarsis gansazRvrebis mocema mizan-
Seuwonelia, radgan yovelgvari definicia aris SezRudva, 
garkveul farglebSi moTavseba (definitio _ laT.sazRvris dadgena, 
SezRudva). misi Sinaarsis gansazRvra mesakuTris 
uflebamosilebaTa CamonaTvaliT, arasodes iqneba srulyofili,  
yovelTvis iarsebebs iseTi uflebamosileba, romelic ver moxvda 
CamonaTvalSi. am ukanasknelis arsebobisas, udidesi energia 
daixarjeba brunvis interesebidan gamomdinare cxovrebiseuli 
konkretuli moTxovnebis misadagebisas uflebamosilebaTa 
CamonaTvalTan.449

2.2.2 sakuTrebis uflebis Sinaarsis elementebi
    
    zemoaRniSnuli mosazrebis miuxedavad, sakuTrebis Sinaarsis 
abstrahirebis mcdeloba ar aris ucxo samoqalaqo samarTlis 
mecnierebisTvis. arsebobs Sexeduleba, rom `sakuTrebis uflebis 
Sinaarsis zogadi ganmarteba kanoniT gansazRvrul farglebSi 
mflobelobis, sargeblobisa da gankargvis uflebamosilebis 
saxiT, swored is gonieri abstraqciaa, romelic sasargeblo da 
aucilebelia, Tuki misgan ar moiTxoveba imaze meti, rac mas 
SeuZlia gamoxatos.~450

                                                            
447 Савельев В. А., Гражданский кодекс  Германии, М., 1994, 20. 
448 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 156.
449 Скловский К. И., Собственность в гражданском праве, М., 1999, 133. 
450jorbenaZe s.,sakuTreba da sakuTrebis ufleba, Tsu-is Sromebi, #89, 1960, 111. 
miTiTebulia: Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 47.
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doqtrinaSi arsebuli erT-erTi poziciiT, triadis  
warmoSobis wyarod miiCneva Sua saukuneebis iurisprudencia,451

Tumca arsebobs Sexeduleba, rom sakuTrebis Sinaarsis gansazRvra 
mflobelobis, sargeblobisa da gankargvis saxiT, damaxasiaTe-
belia yvela formaciisTvis.452 mflobelobis uflebamosileba _ Ius 
possidendi pirisTvis kanoniT miniWebuli SesaZleblobaa nivTis 
faqtobrivi dauflebisa, sargeblobis uflebamosileba _ Ius utendi
gulisxmobs nivTiT sargeblobas Tavisi SexedulebiT, misgan 
nayofisa da Semosavlis miRebas, xolo gankargvis uflebamosi-
lebaSi _ Ius disponendi sakuTari SexedulebiT nivTis samarTlebrivi 
bedis ganmsazRvreli moqmedebebis ganxorcielebis SesaZlebloba 
moiazreba.453

2.2.3. triadis Seqmnis mizezebi

Sua saukuneebSi triadis Seqmna ganpirobebuli iyo mTeli 
rigi socialuri, formaluri, kulturuli mizezebiT. es aris xana 
ritualebisa da formalizmisa, romelic daavadebulia ltolviT 
klasifikaciisken. am epoqaSi uaryofilia Tavisuflebisa da Tanas-
worobis erTmniSvnelovani gageba, ar arsebobs Tavisuflebis 
erTiani, naTlad gansazRvruli Sinaarsi, ar aris arc sruli 
Tavisufleba da arc sruli araTavisufleba.454

feodalur epoqaSi arsebobs danawevrebuli, fardobiTi 
sakuTreba. beneficiuri mflobelobisgan gansxvavebiT, sadac 
vasals gaaCnda mxolod miwiT sargeblobis ufleba, rac 
mTavrdeboda misi an senioris gardacvalebiT, lenuri mflobe-
lobis dros, vasalis mxareze Cndeba sakuTrebis uflebis niSnebi, 
Tumca sxvaze damokidebuli. rogorc seniors, ise vasals gaaCniaT 
mflobelobis, sargeblobisa da gankargvis uflebamosileba 
metnaklebi sisruliT.455 seniors ekuTvnis sakuTrebis idealuri 
mxare, xolo sakuTrebis realuri mxare _ vasals, 
daqvemdebarebul mflobels. is flobs da sargeblobs qonebiT 
srulad, magram SezRudulia gasxvisebis uflebamosilebaSi.456

vasalisTvis samflobelos gadacemiT seniori ar kargavda masze 
sakuTrebis uflebas, is mxolod uboZebda vasals klasikuri 
triadidan uflebamosilebis nawils ama Tu im moculobiT, 
romelic uaxlovdeboda sakuTrebis uflebas an moicavda Tavis 
TavSi vasalis uflebamosilebas, garkveuli saxiT ganekarga 
samflobelo.457 danawevrebuli sakuTrebis samarTlebrivi  
konstruqcia Seiqmna me-12 saukuneSi italieli glosatorebis mier, 

                                                            
451 Рубaнов А.А.,Проблема совершенствования теоретической модели права собственности. 
Развитие советского  гражданского  права на современном этапе (отв. ред. Мозолин В.П.), М.,
1986, 105.
452 Венедиктов А.В., Государственная социалистическая собственность, М., 1948,  17. 
453 Скловский К. И., Собственность в гражданском праве, М., 1999, 118-119. 
454  Скловский К. И., Собственность в гражданском праве, М., 1999, 124. 
455 Planiol M., Traite element de droit civil, t. I, 1920, 716. miTiTebulia: vaCeiSvili al., 
narkvevebi qarTuli samarTlis istoriidan, w.III, Tb., 1963, 54.
456 Победоносцев К. П., Курс гражданского права, Т. 1, М., 2003.
457 Берман Г. Д., Западная традиция права: Эпоха формирования, М., 1998, 425.
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Semdgom gavrcelda mTels evropaSi, raTa gamijnuliyo vasalisa 
da lenuri mebatonis mdgomareoba. am ukanasknelis ufleba 
gaformda umaRlesi mesakuTris, xolo vasalis – mosargeble 
mesakuTris saxiT.458

2.2.4. uari triadaze – pozitiuri samarTlis arCevani 
   
    TanamedroveobaSi iuristebs aRar akmayofilebT mesakuTris 
uflebamosilebis gansazRvra triadis saxiT da cdiloben 
axleburad gaiazron sakuTrebis Sinaarsi. erTni miiswrafian 
mokle gansazRvrebis mocemisken, sadac xazs usvamen arsebiTs 
sakuTrebaSi, sxvani _ triadas umateben sxva elementebsac. aRniS-
nuli SeimCneva rogorc kontinenturi evropis, ise saerTo 
samarTlis doqtrinaSi. kerZod, italieli iuristebis mosazrebiT, 
sakuTreba moicavs or uflebamosilebas: sargeblobasa da gankar-
gvas, amasTan gankargva sargeblobis uflebamosilebis ukiduresi 
sazRvaria, amdenad, SesaZloa sakuTrebis uflebis dayvana 
sargeblobis uflebamosilebamde.459triadisadmi kritikuli 
midgoma aisaxeba pozitiur samarTalSic.

safrangeTis samoqalaqo kodeqsi (544-e muxli) sakuTrebis 
Sinaarsis gansazRvrisas miuTiTebs mxolod or elementze, 
sargeblobasa da gankargvaze: sakuTrebis ufleba aris ufleba 
nivTiT sargeblobisa da gankargvisa yvelaze absoluturi saxiT, 
ise, rom sargebloba ar iyos imgvari, rac akrZalulia kanonebiT 
an reglamentebiT.460

Ggermaniis sk (germaniis demokratiuli respublikis kanonmdeb-
lobisgan gansxvavebiT, sadac sakuTreba triadis saxiT iyo 
Camoyalibebuli)461 ar miuTiTebs mesakuTris uflebamosilebaTa 
tradiciul CamonaTvalze, radgan miiCneva, rom sakuTreba ar aris 
calkeul uflebamosilebaTa erToblioba. kodeqsi miuTiTebs 
mxolod gankargvis uflebamosilebaze, kerZod, 903-e paragrafis 
Tanaxmad, nivTis mesakuTres SeuZlia sakuTari  SexedulebiT 
isargeblos nivTiT (zemoqmedebis uflebamosileba) da gamoricxos 
sxvaTa yovelgvari zemoqmedeba masze (gamoricxvis uflebamo-
sileba),Tu es ar ewinaaRmdegeba kanons an mesame piris uflebebs.462

                                                            
458 Книпер Р., Закон и история, Баден-баден, Алматы, 2005, 208. 
459 Кулагин М. И., Избранные труды, М., 1997, 252.
460 Пятин С. Ю., Гражданское и торговое право зарубежных стран, М., 2009,  84. 
461 Дорнбергер Г., Клейне Г., Клингер Г., Гражданское право Германской демократической 
республики (Вещное право), пер. с немец. Богуславского М.М., Нарышкиной Р.Л., под.ред. 
Генкина Д.М., М.,1957,78. germaniis demokratiuli respublikis sakonstitucio
sasamarTlom erT-erT gadawyvetilebaSi miuTiTa, rom kerZo sakuTrebis
Sinaarsis elementebi: mflobeloba, sargebloba da gankargva warmoadgenen
individTa moqmedebis Tavisuflebis elementarul Semadgenel nawilebs.

Книпер Р., Закон и история,  Баден-баден,  Алматы, 2005, 215. 
462 Шапп Ян., Система германского гражданского права, М.,2006, 65. Tumca germaniis
sakonstitucio sasamarTlos mier ganviTarebul sakuTrebis cnebaSi miTiTeb-
ulia sargeblobasa da gankargvaze. sakuTreba aris pirTaTvis sagnebis samarT-
lebrivi mikuTvneba, romelic xorcieldeba kerZo sargeblianobiTa da
gansakuTrebuli gankargvis uflebamosilebiT. Leisner, Walter, Eigentum: Schriften zu 
Eigentumsgrundrecht und Wirtschaftsverfassung, 1979-1996, Hrsg. von Josef Isensee.Berlin: Dunker und 
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aRsaniSnavia, rom germaneli konstitucionalistebic sakuT-
rebis elementebidan gansakuTrebulad gamoyofen gankargvas. 
gankargva, sakuTrebis Tavisufali gamoyenebisa da TviT samoqa-
laqo brunvis sicocxlisunarianobis mniSvnelovani gamovlinebaa. 
sakuTari qonebis gankargvis ufleba warmoadgens sakuTrebis 
tradiciul da fuZemdeblur aspeqts.463 gankargvaSi vlindeba 
sakuTreba, rogorc adamianis Tavisufali neba, gankargva sakuT-
rebis moZraobis aucilebeli pirobaa.464

ruseTis sk erTguli darCa sakuTrebis Sinaarsis triadis 
saxiT gaazrebisa. rusul doqtrinaSi arsebobs mosazreba, rom is 
mxolod maTi samarTlisTvis aris damaxasiaTebeli.465 ruseTis sk-
is 209-e muxlis Tanaxmad, mesakuTres ekuTvnis mflobelobis, 
sargeblobisa da gankargvis uflebamosileba.Sesabamisad, doqtrina 
sakuTrebis uflebas gansazRvravs, rogorc piris samarTlebrivad 
uzrunvelyofil SesaZleblobas flobdes, sargeblobdes da gan-
kargavdes kuTvnil qonebas sakuTari xelisuflebiTa da Sexedu-
lebiT kanoniT dadgenil farglebSi.466

saqarTvelos sk-is Tanaxmad, mflobeloba ar miiCneva mxolod 
sakuTrebis elementad, is rogorc damoukidebeli faseuloba, 
gamoyofilia sakuTrebis uflebidan da calke ganixileba.467 mflo-
beloba faqtia da mis ukan sakuTrebis uflebis garda xSirad, 
sxva sanivTo da valdebulebiTi uflebebia. mflobeloba am 
uflebebis gareSe qonebazeEmxolod SiSveli batonobis 
mdgomareobaa, swored mis ukan mdgari uflebani aniWebs batonobis 
am faqts axal Tvisobriobas,468 Tumca utitulo mflobelobac 
samarTlebriv Sedegebs ukavSirdeba. Mmflobelobis damoukidebel 
institutad gaazrebis miuxedavad, saqarTvelos samoqalaqo 
kodeqsi sakuTrebis Sinaarsis cnebis gansazRvrisas (170-e muxli) 
triadis erTguli darCa.
                                                                                                                                                                                  
Humbolt,1996,88.miTiTebulia: zoiZe b., sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi,  Tb., 2007, 100.
463 Микела де Салвиа, Прецеденты Европейского суда по правам человека, Пер. с французского  
Жуковой А.А.,Пашковской Г.А., СПБ., 2004, 963. miTiTebulia: zoiZe b., sakonstitucio 
kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 99.
464 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, 
Tb., 2007, 99.
465 Суханов Е.А., Гражданское право, ч.1, Учебник, 2-ое. изд., М., 1998, 486. triadis Seqmnas 
rusul samarTalSi ukavSireben speranskis saxels. Бабаев А.Б., Система вещных прав, 
М., 2007, 51.
466 Пиляева В.В., Гражданское право, части общая и особенная, М., 2006, 115. rac Seexeba 
saerTo samarTals, arsebobs sakuTrebis Sinaarsis sxvadasxva cneba mesakuTris 
uflebamosilebaTa 6,11 an 3elementze miTiTebiT,MmagaliTad, sakuTrebis ufleba 
ganisazRvreba, rogorc qonebrivi Rirebulebis mqone nivTis an uflebis  
flobis, sargeblobisa da gankargvis gansakuTrebuli ufleba. Ласк Г.,
Гражданское право США, М., 1961, 461. ingliseli iuristi onore uTiTebs 11 
uflebamosilebaze: mflobelobis, piradi moxmarebis,sargeblis miRebis, 
gasxvisebis, ganadgurebis da sxva.Mmosazreba miTiTebulia: nadareiSvili g.,
sazRvargareTis qveynebis samoqalaqo da savaWro samarTlis mokle mimoxilva, 
Tb., 2007, 111. 
467 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 46.
468zoiZe b., sakuTrebis cneba qarTul samoqalaqo kodeqsSi, Jurn. `qarTuli 
samarTlis mimoxilva,” II-III kvartali, 1998, 93.
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    mflobeloba SeiZleboda darCeniliyo sakuTrebis Sinaarsis  
cnebis miRma sxva safuZvliTac. saqarTvelos samoqalaqo kodeqsis 
Tanaxmad, sanivTo samarTalma qonebaSi gaaerTiana rogorc 
sxeulebrivi, ise aramaterialuri qonebrivi sikeTe (qonebrivi 
ufleba), romelsac usxeulo qonebas, usxeulo nivTebs an 
idealur qonebriv obieqts uwodeben.469 aRniSnuli miuTiTebda 
imaze, rom samoqalaqo kodeqsi  uars ambobda mflobelobaze, 
rogorc sakuTrebis saidentifikacio niSanze470, radgan Tu 
sxeulebriv nivTs materialuri, zustad gansazRvruli fizikuri 
farglebi, anu sxeuli aqvs, aRniSnuls moklebulia 
aramaterialuri qonebrivi sikeTe. uflebis floba fizikurad ver 
vlindeba, mas xeliT ver SevexebiT.471 Tu nivTi SesaZloa daxurul 
sivrceSi moaTavso da amiT gamoricxo sxvaTa mxridan misiT 
mflobeloba da sargebloba, gacilebiT Znelia, igive 
ganaxorcielo qonebrivi uflebis mimarT, amitom, masTan 
dakavSirebiT, sxvaTa Zalauflebis ukanonod gamoyenebis albaToba 
gacilebiT didia.472 qonebriv uflebaze misi bunebis gamo SeuZle-
belia fizikuri batonoba, magram is eqvemdebareba sargeblobas da 
gankargvas.473 marTalia, mflobelobis arsis ganmsazRvreli kodeq-
siseuli norma (155-e muxlis pirveli nawili) mflobelobis 
obieqtad nivTs asaxelebs, romelSic sxeulebrivi nivTi moiazreba, 
magram qonebis cneba aerTianebs sxeulebriv da usxeulo qonebriv 
sikeTes, da im uflebamosilebaTa CamonaTvalSi, romelic 
SesaZloa qonebaze ganxorcieldes, mflobelobac aris miTiTe-

                                                            
469zambaxiZe T., fasiani qaRaldebi, rogorc giravnobis sagani, Jurn. `samarTali”, 
#12, 2001, 29. saqarTvelos samoqalaqo kodeqsis 152-e muxli gansazRvravs 
aramaterialur qonebriv sikeTes, romelic SesaZloa iyos rogorc absoluturi 
(ufleba), ise relatiuri (moTxovnis ufleba) xasiaTis.  absoluturi ufleba 
piris samarTlebrivi SesaZleblobaa rogorc Tavis aqtiur moqmedebaze, ise 
iuridiuli SesaZlebloba mosTxovos sxva pirebs moqmedebisgan Tavis Sekaveba, 
relatiuri _ uflebamosili piris sasargeblod, meore mxaris mier, moqmedebis 
ganxorcielebis an moqmedebisgan Tavis Sekavebis, moTxovnis samarTlebrivad 
dadgenili SesaZleblobaa. amdenad, moTxovnis elementi rogorc absolutur, 
ise relatiur uflebaSia, magram absoluturSi is uflebis Sinaarsis erT-erTi 
komponentia, xolo relatiuri uflebis arsi Tavad moTxovnis uflebaa, anu am 
uflebis subieqtis interesis dakmayofileba swored, valdebuli piris mxridan 
moTxovnis SesrulebiT xdeba. amgvarad, uflebis cnebaSi absoluturi ufleba, 
xolo moTxovnis uflebaSi relatiuri ufleba moiazreba.Aabsoluturi xasiaTis 
aramaterialur qonebriv sikeTes miekuTvneba, magaliTad, inteleqtualuri 
sakuTreba (saavtoro da momijnave uflebebi, gamogonebaze, sasargeblo modelsa 
da samrewvelo nimuSze patentiT dadasturebuli uflebani da sxva). xolo 
relatiuri xasiaTis  qonebriv uflebebs Seadgenen, magaliTad, moTxovnis 
ufleba gamomdinare im fasiani qaRaldebidan, romlebic adastureben sasesxo 
damokidebulebas emitentsa da fasiani qaRaldis mflobels Soris (Tamasuqi, 
obligacia), aseve binis qiris, saijaro qiris, zianis anazRaurebis moTxovnis 
ufleba. qoCaSvili q.,inteleqtualuri sakuTreba, rogorc absoluturi xasiaTis 
aramaterialuri qonebrivi sikeTe da misi dacvis samarTlebrivi reJimi, Jurn. 
`samarTali,” #8-9, 2000, 37.
470kniperi r., kodifikaciis meTodebi da koncefciebi gardamavali periodis 
sazogadoebaSi, krebuli: samarTlis reforma saqarTveloSi, Tb., 1994, 188.  
471 ZamukaSvili d., inteleqtualuri uflebebi, Tb., 2006, 98.
472 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 47.
473 ZamukaSvili d., inteleqtualuri uflebebi, Tb., 2006, 103.
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buli (147-e muxli), amdenad, kodeqsi  uSvebs uflebis flobis 
SesaZleblobas, romelSic realurad, uflebiT sargebloba 
igulisxmeba  da icnobs uflebis mflobelis cnebas.

rac Seexeba triadas, sakuTrebis Sinaarsis ganmsazRvreli 
uflebebi SeiZleba hqondes aramesakuTresac. mTavari uflebamosi-
lebaTa raodenoba ki ar aris, aramed maTi moqmedebis farglebi, 
nivTis mimarT realuri, samarTlebrivi Zalauflebis arseboba, 
riTac mesakuTre imijneba aramesakuTrisagan.474sakuTebas afuZnebs 
ara TavisTavad mflobeloba, sargebloba da gankargva, aramed 
maTi Tavisuflebis garkveuli  farglebi.475  
    sakuTrebis uflebis Sinaarsis definiciisadmi sxvadasxva 
midgomis miuxedavad, kontinenturi evropis samarTalSi mflobe-
loba, rogorc nivTze faqtobrivi batonobis samarTlebrivad 
uzrunvelyofili SesaZlebloba,476 miiCneva im ZiriTad uflebamo-
silebad, romlis gareSe sakuTrebis arseboba warmoudgenelia. 

me-18 saukunis frangi iuristis, burJonis ganmartebiT, ar 
arsebobs nivTis mflobelobaze ukeTesi maCvenebeli nivTze 
sakuTrebis uflebis arsebobisa,477 mflobeloba sakuTrebis 
sinamdvile (ieringi),478 misi arsebobis mtkicebis ioli formaa 
(tere).479 swored, mflobelobis garegnuli aqtia sakuTrebisTvis 
aucilebeli, nivTis dauflebiT TvalsaCino xdeba  nivTis mimarT 
nebis gamovlena, subieqturoba aRwevs obieqturobas.480 mflobe-
lobiT miiRweva uflebis garegnuli xedva, mesame pirTa mxridan 
xdeba ndobis gamocxadeba garegnuli faqtobrivi Semadgenelo-
bisadmi, rac emsaxureba brunvis usafrTxoebas.481

3. mflobelobis mniSvneloba sakuTrebis pirveladi saSualebebiT 
warmoSobisas (okupacio, napovari, ganZi, SeZeniTi xandazmuloba)
   
     sakuTrebis ufleba warmoiSoba samarTlis normaTa safuZvel-
ze da gansazRvruli iuridiuli faqtebis arsebobisas, romlebic 
miiCneva am uflebis mopovebis saSualebebad. isini SeiZleba iyos 

                                                            
474 Суханов Е., Понятие права собственности в российском законодательстве и в модельном
гражданксом кодексе для стран СНГ, Роль конституцонных судов в обеспечении права
собственности (сборник докладов), М.,2001,12. miTiTebulia:zoiZe T., sakuTrebis 
uflebis cneba da Sinaarsi qarTuli da germanuli samarTlis magaliTze 
(saseminaro naSromi), Tb., 2010, 30.
475 zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo 
kodeqsSi, krebuli: samarTlis reforma saqarTveloSi, Tb., 1994, 281.
476 Белов В.А., Гражданское право, М., 2003, 462; Чеговадзе Л.А., Структура и состояние 
гражданского правоотношения,  М., 2004,  37. 
477 mosazreba miTiTebulia: Скловский К.И., Собственность в гражданском праве, М., 1999, 
224. 
478 mosazreba miTiTebulia: Дернбург  Г., Пандекты, Т.2, пер. Блоха А.Ю., Гальпера А.Я., 
Унтелова  Д. И., Шнейдера К.А., под. ред. Мейендорфа А.Ф., СПБ., 1905, 22. 
479 mosazreba miTiTebulia: gviSiani g., mflobelobis da sakuTrebis adgili
sanivTo samarTalSi, Jurn. `samarTali,~ #1-2, 1998, 41. 
480 Скловский К. И., Собственность в гражданском праве, М., 1999, 47. 
481Черепахин Б.Б., Юридическая природа и обоснование приобретения права собственности от 
неуправомоченного отчуждателя, Ученные записки свердловского юридического института, Т. І, 
1947, 96.
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pirveladi da nawarmoebi. am klasifikacias safuZvlad udevs 
uflebamonacvleobis kriteriumi.482 pirveladi saSualebebis dros 
nivTze sakuTreba warmoiSoba pirvelad, sruli moculobiT an 
wina mesakuTris nebisa da uflebisgan damoukideblad.483 Tavda-
pirveli saSualebebis dros, nivTze sakuTreba an saerTod ar 
arsebobda, an ekuTvnoda sxva pirs, magram masa da axal SemZens 
Soris ar arsebobdaUuSualo kavSiri.484am SemTxvevaSi, sakuTrebis 
uflebis SeZenis wesi ganisazRvreba mxolod kanoniT da ara 
mxareTa SeTanxmebiT, an wina mesakuTris calmxrivi nebiT. 
nawarmoebi saSualebis dros sakuTrebis uflebis SeZena xdeba 
uflebamonacvleobis gziT, anu ufleba warmoiSoba wina 
mesakuTris nebis safuZvelze, romelic pirdapir gamoixateba an 
ivaraudeba xelSekrulebaSi, an calmxriv garigebaSi, axal 
mesakuTres gadaecema ufleba im moculobiT, rac ekuTvnoda 
winamorbeds.485

sakuTrebis uflebis warmoSobis Tavdapirveli saSuale-
bebidan sainteresoa, upatrono nivTis daufleba, ganZi, napovari 
da SeZeniTi xandazmuloba, radgan am SemTxvevaSi swored, 
mflobelobis faqtia sakuTrebis uflebis dafuZnebis wanamZRvari.

3.1. okupacio (upatrono nivTis daufleba)

mesakuTre damoukidebelia sakuTrebaSi arsebuli qonebis 
gankargvisas, amdenad, mas aqvs ufleba uari Tqvas sakuTrebaze  da 
miatovos nivTi.486

upatronoa nivTi, romelsac ar hyavs mesakuTre, an romelic 
mesakuTrem masze sakuTrebis uflebaze uaris Tqmis mizniT 
nebayoflobiT miatova.487 ruseTis sk-is 225-e muxlis pirveli 
nawilis Tanaxmad, upatronoa nivTi, romelsac ar hyavs mesakuTre, 
an misi mesakuTre ucnobia, an masze sakuTrebis uflebaze uari 
ganacxada mesakuTrem.488kontinenturi evropis samarTalSi 
upatronobis reJimi vrceldeba mxolod moZrav nivTze, xolo 
uZravi qoneba, romelsac ar hyavs mesakuTre, iTvleba saxelmwifo 
sakuTrebad, rac gamoricxavs am qonebis aRiarebas upatronod. 

                                                            
482 uflebamonacvleoba aris erTi piris uflebisa da movaleobis gadasvla
meore piris xelSi, romelic cvlis pirvels samarTlebriv urTierTobaSi. 
uflebamonacvleoba SeiZleba iyos zogadi (universaluri) da kerZo
(singularuli). pirvel SemTxvevaSi erTi subieqti cvlis meores ramdenime
samarTlebriv urTierTobaSi, xolo meore SemTxvevaSi _ erT romelime
samarTlebriv urTierTobaSi. kobaxiZe a., samoqalaqo samarTali, zogadi nawili, 
Tb., 2001, 97.
483CitoSvili T.,uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTadi
samarTlebrivi aspeqtebi, Tb., 2006, 6.  Васильев Г.С., Преемство в праве собственности как 
разновидность сингулярного правопреемства, ж . `Правоведение,” #6, 2006, 57.
484 Анненков К., Система русского гражданского права, 2-ое изд., Т. 2, СПБ., 1900, 124.
485 Эннекцерус Л.Е., Курс германского гражданского права, Т. 1, М., 1949, 87.
486 nadibaiZe l., sakuTrebis SeZenis samarTlebrivi safuZvlebi, Tb., 2002, 10.
487 Васильев  Е.А., Комаров А.С., (ред.), Гражданское  и торговое право зарубежных государств, 
Т. 2, М., 2006, 363. 
488 Садиков О.Н., (ред.), Комментарий к гражданскому кодексу Российской федерации, ч.1, М.,
1997, 273.
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upatrono nivTze sakuTrebis uflebis warmoSobis samarTlebrivi 
safuZvelia misi daufleba da dapatroneba, nivTis miTvisebis 
ganzraxviT masze batonobis dadgena, romlis drosac mflobels 
aqvs uSualo SesaZlebloba imoqmedos nivTze Tavisi SexedulebiT 
da mospos sxvaTa zemoqmedebis SesaZlebloba.489 ruseTis sk am 
SemTxvevaSi upiratesobas aniWebs im miwis nakveTis, an sxva obieq-
tis mesakuTres, an kanonier mflobels, sadac aris mitovebuli 
nivTi.490Ggermaniis sk-is Tanaxmad, Tu daufleba ewinaaRmdegeba 
vinmes gansakuTrebul uflebas okupaciisas, mflobeli ver gax-
deba mesakuTre.491 saqarTvelos samoqalaqo saproceso samarTlis 
Tanaxmad, Tu sasamarTlo cnobs, rom qonebas ara hyavs mesakuTre, 
an es qoneba mitovebulia mesakuTris mier im ganzraxvis gareSe, 
rom SeinarCunos am qonebaze sakuTrebis ufleba, mas gamoaqvs 
gadawyvetileba moZravi qonebis upatronod cnobisa da misi im 
piris sakuTrebaSi gadacemis Sesaxeb, romelic daeufla am 
qonebas.492

3.2. ganZi 
    
    ganZad iTvleba faseuli moZravi nivTi, romelic imden xans 
iyo dafluli an damaluli, rom misi mesakuTris dadgena 
SeuZlebelia.493 ganZze sakuTreba ekuTvnis im miwis nakveTis an 
moZravi nivTis mesakuTres, sadac aRmoCnda ganZi, Tu aRmomCeni 
Tavad am nivTis mesakuTrea, xolo Tu aRmomCeni sxva piria, ganZze 
warmoeSobaT saerTo sakuTreba Tanabari wiliT aRmomCensa da 
nivTis mesakuTres494 (safrangeTis sk-is 716-e muxli). ruseTis sk am 
SemTxvevaSi,UmxareTa SeTanxmebiT, saerTo sakuTrebaSi wilis 
sxvagvarad gansazRvris wess iTvaliswinebs. marTlwesrigisa da 
sakuTrebis uflebis dacvis mizniT, aramarTlzomieria ganZis 
Zebna sxvis sakuTrebaSi mesakuTris Tanxmobis gareSe, amitom aseT 
dros ganZis aRmomCens ar ekuTvnis masze sakuTrebis ufleba, is 
mTlianad ekuTvnis im nivTis mesakuTres, romelSic aRmoCnda ganZi. 
analogiuri Sedegi dgeba, rodesac aRmomCeni moqmedebda mesakuT-
ris TanxmobiT, magram samsaxureobrivi movaleobis farglebSi 
(ruseTis sk-is 233-e muxlis  pirveli nawili).495

                                                            
489 Шершеневич Г.Ф., Учебник русского гражданского права, Т. 1, М., 1914, 325.
490 Масевич М. Г.,Основания приобретения права собственности на бесхозяйнные вещи, В книге: 
Проблемы современного гражданского права, под. ред. Литовкина В.Н., Рахмиловича В.А., М.,
2000, 177.
491 Бернгефт Ф., Колер И., Гражданское право Германии, СПБ., 1910, 136.
492 imnaZeDd., qonebis upatronod cnoba, Jurn. `samarTali”, #1-2, 2001, 35.
493zoiZe b.,sakuTrebis uflebis warmoSobis safuZvlebi Zvel qarTul
samarTalSi (napovari da ganZi), wignSi:qarTuli sanivTo samarTali, Tb.,2003, 404.
494 Васильев  Е.А., Комаров А.С., (ред.), Гражданское  и торговое право зарубежных государств, 
Т.2, М., 2006, 364.
495 Садиков О. Н., (ред.), Комментарий к гражданскому кодексу Российской федерации, ч. 1, М.,
1997, 279.
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3.3. napovari
    
    napovaris SemTxvevaSi samarTlebrivi Sedegi dgeba ara nivTis 
povnis faqtiT, aramed napovaris dauflebiT. napovari aris sxvisi 
moZravi nivTis daufleba, romelic dakarguli an daviwyebulia, 
e.i. mesakuTrem dakarga masze mflobeloba.496 ganZisgan 
gansxvavebiT, romelic ise didxans iyo damalul mdgomareobaSi, 
rom misi mesakuTris arsebobis Sesaxeb varaudi gamoricxulia, 
napovari qmnis varauds, rom nivTis mesakuTre arsebobs.497

    italiis sk-is Tanaxmad, nivTis mpovneli valdebulia gadasces 
nivTi mesakuTres an Tu misi vinaoba ucnobia, aRmoCenis adgilis 
mixedviT mers, romelic valdebulia aRniSnulis Sesaxeb 
gamoaqveynos gancxadeba. Tu gamoqveynebidan erTi wlis manZilze 
ar gamoCndeba nivTis mesakuTre, mpovneli iZens nivTze sakuTrebas. 
mesakuTris gamoCenisas, mpovnels ufleba aqvs moiTxovos jildo 
da nivTis Senaxvaze gaweuli xarjebis anazRaureba (927-929-e 
muxlebi).498ruseTis sk-is Tanaxmad, mpovneli valdebulia ganaxor-
cielos kanoniT dadgenili moqmedebebi mesakuTris dasadgenad da 
misTvis nivTis dasabruneblad, uzrunvelyos nivTis dacva, kerZod, 
man unda acnobos napovaris Sesaxeb mas, vinc dakarga nivTi an 
misTvis cnobil kanonier mflobels, an Caabaros nivTi 
adgilobrivi TviTmmarTvelobis organos. gancxadebis gakeTebidan 
eqvsi Tvis Semdeg (SeZeniTi xandazmulobis specialuri vada) da 
kanonieri mflobelis Sesaxeb cnobis ar arsebobisas, mpovneli 
iZens masze sakuTrebas. mpovnelis mxridan sakuTrebis uflebaze 
uaris Tqmisas, warmoiSoba municipaluri sakuTrebis ufleba. 
mpovnels ufleba aqvs moiTxovos jildo da Senaxvaze gaweuli 
xarjebis anazRaureba nivTis kanonieri mflobelisgan, an 
adgilobrivi TviTmmarTvelobis organosagan, am ukanasknelis mier 
nivTze sakuTrebis uflebis warmoSobisas.499

3.4. SeZeniTi xandazmuloba 

3.4.1. mflobelobiTi xandazmulobis moqmedebis farglebi

kontinenturi evropis samarTali icnobs SeZeniTi (mflobelo-
biTi) xandazmulobis insituts. dasavleT evropis feodalizms 
ramdenime saukune dasWirda romauli usucapio rom daesesxebina da 
am gziT SeZeniTi xandazmulobis cneba Seeqmna, rac xdeboda romis 
samarTlis recepciis procesSi.500

                                                            
496 Анненков К., Система русского гражданского права, Т. 2, 2-ое изд., СПБ., 1900, 152.
497 Шершеневич Г.Ф., Учебник русского гражданского права, Т. 1, М., 1914 , 331.
498 italiis samoqalaqo kodeqsi, n.III, qoneba, tituli II, Tavi III, sakuTrebis 
uflebis SeZenis xerxebi, Targmani z. WeWelaSvilis, qarTuli kerZo samarTlis
krebuli, w.I, Tb., 2004, 300.
499 Гомола А. И., Гражданское  право, М., 2003.
500 Бек А., Рецепция римского права в западной Европе, М., 1950, 196.
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SeZeniTi xandazmulobis institutis arsi gulisxmobs, rom 
kanoniT dadgenil pirobebSi, nivTze ganxorcielebuli faqtobrivi 
batonoba gansazRvruli drois Semdeg, masze sakuTrebis uflebas 
warmoSobs501. dro am SemTxvevaSi faqts aqcevs uflebad, ufleba 
warmoiSoba imitom, rom uflebis Sesabamisi faqtobrivi mdgoma-
reoba didi xnis manZilze iyo daculi.502 sakuTrebis xandaz-
mulobiT ASeZenisas iseTi viTarebaa, rodesac samarTlebrivi bu-
rusiTaa moculi nivTze uflebrivi urTierToba da mxolod misi 
mflobelis mxridan ikveTeba sinamdvile, rac mflobelobiTi
xandazmulobis wyalobiT uflebis warmoSobis wyarod iqceva.503 es 
instituti maSin gamoiyeneba, roca SeZenas aklia SeZenisTvis 
aucilebeli samarTlebrivi Zalis mqone erT-erTi piroba. am 
naklis asacileblad saWiroa mometebuli sifrTxile, rac ar 
moeTxoveba samoqalaqo brunvis keTilsindisier monawiles 
gaxSirebuli brunvis dros.504xarvezi SesaZloa mdgomareobdes, 
gamsxviseblis arauflebamosilebaSi: masze sakuTrebis uflebis 
ararsebobis gamo, misi qmeduunarobis gamo, aseve garigebis formis 
daucvelobaSi. SesaZloa, saerTod ar arsebobdes mflobelobis 
mopovebis safuZveli, magaliTad, mflobeli SecdomiT Tvlis Tavs 
kanoniT an anderZiT memkvidred, maSin rodesac arsebobs masze 
upiratesi uflebis mqone kanoniT memkvidre an mis sasargeblod 
dawerili anderZi Seicvala misTvis ucnobi, gvian Sedgenili 
anderZiT da Sesabamisad, mas CamoerTva memkvidreobis ufleba.     

sakuTrebis xandazmulobiT SeZenis instituts icnobs 
saqarTvelos samoqalaqo kodeqsic. moZravi nivTebis mimarT 
saWiroa nivTis xuTwliani keTilsindisieri floba, xolo uZravis 
mimarT _ TxuTmetwliani. amave dros, uZrav nivTze mflobelobis 
faqti sajaro reestrSi unda iyos registrirebuli. am viTarebaSi, 
marTalia, piri Setanilia reestrSi uZravi nivTis mesakuTred, 
magram SeZenas gaaCnia nakli, magaliTad, qonebis SeZena moxda 
kanonieri safuZvlis gareSe, mesakuTred registrirebulma pirma 
qoneba SeiZina gasxvisebaze arauflebamosili pirisgan, gasxviseba 
moxda yalbi dokumentebis safuZvelze, an dairRva upiratesi 
Sesyidvis uflebis mqone piris interesi da sxva.505 amave dros, 
uZravi nivTi xandazmulobiT SeiZleba SeiZinos arakeTil-
sindisierma mflobelmac, radgan am SemTxvevaSi arsebiTia TviT 
sajaro reestris cnoba da ara imdenad piris subieqturi 
damokidebuleba SeZenis namdvilobis mimarT. registraciis faqti 
abaTilebs arakeTilsindisier nebas.506 aRsaniSnavia, rom qarTvelma 
kanonmdebelma xandazmulobis vadas misca ukuqceviTi Zala,
kodeqsis gardamaval debulebebSi ganisazRvra norma, romliTac 

                                                            
501 Гримм Д. Д., Лекции по догме римского права, 5-ое изд., Петроград, 1916, 191. 
502 zarandia T., saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, 
Tb., 2005, 32.
503 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 172.
504 WeWelaSvili z., sanivTo samarTali, Tb., 2006, 93.
505CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTadi
samarTlebrivi aspeqtebi, Tb., 2006, 43.
506 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 177.
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aRniSnuli vada aiTvleba 1993 wlidan, radgan es instituti 
pirvelad, qarTul realobaSi  1993 wlis `sakuTrebis uflebis 
Sesaxeb~ kanonSi aisaxa.507

3.4.2. SeZeniTi xandazmulobis mniSvneloba samoqalaqo
brunvisaTvis

marTalia, arsebobs mosazreba, rom SeZeniTi xandazmulobis 
instituti usamarTloa,508 ukanonoa Tavisi bunebiT, radgan igi 
yovelTvis upirispirdeba sakuTrebis uflebas,509 magram domini-
rebuli SexedulebiT, is emsaxureba qonebrivi urTierTobebis 
simyaris, samoqalaqo brunvis normaluri funqcionirebis uzrun-
velyofas. socialuri mSvidobis interesebSi mizanSewonilia 
gangrZnobadi faqtobrivi mdgomareobis ganmtkiceba.510 konkretul 
subieqtTa da sazogadoebis interesTa dacvis mizniT, faqtobrivi 
mflobelobis Taobaze samarTlebriv urTierTobebSi gansazRvru-
loba miiRweva, mflobelobis sakuTrebis uflebad gardaqmna 
xorcieldeba.511

marTlwesrigi mesakuTres sakmaris dros aZlevs Tavisi 
uflebis aRdgenisTvis. misi gamouyenebloba miuTiTebs imaze, rom 
mas nivTi ar sWirdeba. Tu piri ar zrunavs Tavisi uflebis 
ganxorcielebaze da sxvas uTmobs kuTvnili nivTis nayofiT 
sargeblobas, is imsaxurebs uflebis CamorTmevas,512 mesakuTre, 
romelic ar iCens mzrunvelobas sakuTari qonebis mimarT, nakleb 
dacvas imsaxurebs keTilsindisier mflobelTan SedarebiT.513

amdenad, am institutis wyalobiT sameurneo sikeTe ganmtkicdeba 
WeSmarit destinaterTan.514 aseve, droTa ganmavlobaSi rTuldeba 
mtkicebulebaTa wardgena WeSmaritebis dasadgenad. amdenad, wina 
mflobelisaTvis sakuTrebis uflebis CamorTmeva efuZneba SemZenis
nebis CarTvas, keTilsindisier SeZenasa da brunvis stabilurobis 
moTxovnebs.515 zogierTi rusi civilisti ver xedavs SeZeniTi 
xandazmulobis arss vindikaciis SezRudvis wesis arsebobis 
pirobebSi, isini ver iTvaliswineben im garemoebas, rom SeZeniTi 
xandazmuloba moqmedebs swored iq, sadac ar gamoiyeneba 
zemoxsenebuli wesi, e.i. sadac vindikacia dasaSvebia.516

                                                            
507 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 18.
508  WeWelaSvili z., sanivTo samarTali, Tb., 2006, 94.
509 Энгельман И.Е.,О давности по русскому гражданскому праву, Историко-догматическое
исследование, М., 2003, 127. 
510 Морандьер Ж. Д., Гражданское право Франции, Т. 2, М., 1960, 72.
511 Гражданское уложение. Проект высочайшей учрежденной редакционной коммиссии по 
составлению гражданского уложения, Т.1, под. ред. Тютрюмова И.М., СПБ., 1920, 764.
512 Мейер Д. И., Русское гражданское право, ч.1, СПБ., 1861, 282. 
513 Книпер Р., Владение в гражданском праве  Туркменистана,  В книге: Право, Экономика,
Благосостояние, Актуальные вопросы правовой реформы в Туркменистане (Нурыев Я.,
Чантурия Л., изд.), Asgabat, 2010, 107.
514 Петражицкий Л.И., Право добросовестного владельца на доходы с точек зрения догмы и 
политики гражданского права, М., 2002, 212.
515 Скловский К. И., Собственность в гражданском праве,  М., 1999, 242. 
516 igive, 496.
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3.4.3.SeZeniTi xandazmulobis pirobebi

SeZeniTi xandazmulobis pirobebi gansxvavebulia kontinentu-
ri evropis samarTlis sistemis qveynebis kanonmdeblobiT, Tumca 
SesaZloa, saerTo pirobebis gansazRvra: saTanado nivTis, kanoniT 
gansazRvrul vadebSi, uwyvetad (obieqturi elementebi), keTilsin-
disierad da sakuTrad flobis ganzraxviT (subieqturi elemen-
tebi) ganxorcielebuli floba, masze sakuTrebis uflebas 
warmoSobs.

3.4.3.1. mflobelobis obieqti _ brunvaunariani nivTi

mflobelobis obieqti  SesaZloa iyos rogorc moZravi, ise 
uZravi nivTi. franguli samarTlis Tanaxmad, uZrav nivTebs 
Seadgens is nivTebi, romlebic aseTebi arian an Tavisi bunebiT 
(miwis nakveTi da masze mdebare yvela nivTi), an daniSnulebiT (is 
nivTebi, romlebic aucilebelia miwis nakveTis daniSnulebisamebr 
gamoyenebisaTvis: sasoflo-sameurneo iaraRebi, sawarmoo danadga-
rebi, pirutyvi.517 moZrav nivTebs  miekuTvnebian iseTi sagnebi, 
romelTac SeuZliaT Seicvalon adgilmdebareoba damoukideblad 
(cxovelebi), an gareSe Zalis zemoqmedebiT (usulo sagnebi).518

germanuli samoqalaqo samarTliT uZrav nivTebs miekuTvneba 
miwis nakveTi, is Senoba-nagebobani da nayofi, rac masze mdeba-
reobs, aseve, miwis nakveTTan dakavSirebuli sanivTo uflebebi.519

amasTan, germaniaSi uZrav nivTebze sakuTrebis warmoSobis 
TvalsazrisiT saadgilmamulo wignis sistemis moqmedebis gamo, 
martooden xandazmuli mflobelobiT sakuTreba ar warmoiSoba 
moZrav nivTebze. uZravi nivTebis mimarT damatebiT saWiroa 
mflobelis registracia mesakuTred saadgilmamulo wignSi.520

3.4.3.2. keTilsindisieri mflobeloba

keTilsindisiereba niSnavs, rom mflobeli darwmunebulia 
sakuTari mflobelobis marTlzomierebaSi, e.i. miaCnia, rom mis 
mier qonebis mopovebis safuZveli sakmarisia, rom gaaCndes 
sakuTrebis ufleba.521 man ar icis ufro Zlieri uflebis Sesaxeb, 
patiosnad sjera, rom moipova mflobeloba sxvisi wyenis gareSe. 
samoqalaqo brunvis sargeblianoba da eTika aq erTimeoris 
Tanxvedria.522 keTilsindisiereba SeZenis atributia, SemZeni, ro-
gorc garigebis mxare, amowmebs gamsxviseblis legitimacias da 

                                                            
517 Бушев А.О., Макарова О.А., Попондопуло В.Ф., Коммерческое право зарубежных стран, М., 
2003, 85. 
518 Французский гражданский кодекс, приложение в книге: Кулагин М.И., Избранные труды, М.,
1997, 293.
519 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994,140.
520 Пятин С.Ю., Гражданское и торговое право зарубежных стран, М., 2009, 201. 
521 Хвостов  В. М., Система римского права, М., 1996, 253. 
522 Петражицкий Л.И., Право добросовестного владельца на доходы с точек зрения догмы и
политики гражданского права, М., 2002, 364.
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misi qceva am TvalsazrisiT fasdeba, rogorc windaxeduli an 
arakeTilsindisieri.523 SeZeniTi xandazmuloba ar vrceldeba 
aramarTlzomier arakeTilsindisier mflobelze, romelic gan-
zrax daeufla sxvis qonebas misi mesakuTris nebis winaaRmdeg.524

SeZeniTi xandazmulobiT, mxolod mflobelis aramarTlzomieri 
pasiuri qceva gardaiqmneba uflebad vadis gasvlis Semdeg.525

franguli samoqalaqo samarTlis Tanaxmad, mflobeli 
iTvleba keTilsindisierad, Tu is flobs rogorc mesakuTre da  
ar icis, rom misi mflobelobis SeZenis safuZveli naklis mqonea. 

romauli samarTlis Tanaxmad, bona fides-is arseboba sakmarisi 
iyo mxolod mflobelobis mopovebis momentSi da Semdgom, 
mflobelobis ganmavlobaSi aRmoCenili xarvezi ar abrkolebda 
keTilsindisierad dawyebul xandazmulobas.526 romael iuristTa 
azris gaTvaliswinebiT, Sua saukuneebis iursitebma Camoayalibes 
debuleba: Semdgomi arakeTilsindisiereba xels ar uSlis sworad 
dawyebul usucapios-s.527

Tanamedrove samoqalaqo samarTalma Sua saukuneebis 
kanonikuri samarTlis danawesi ganamtkica, romlis Tanaxmad, 
SemdgomSi warmoSobili arakeTilsindisiereba aCerebs xandazmu-
lobis denas528, e.i. keTilsindisiereba moiTxoveba ara mxolod 
mflobelobis mopovebis momentSi, aramed mTeli xandazmuli 
mflobelobis manZilze. keTilsindisiereba wydeba, roca piri 
Seityobs mflobelobis safuZvlis naklis Taobaze, magaliTad, 
savindikacio sarCelis wardgeniT. zogierTi mosazrebiT, am 
viTarebaSi mflobeli ar kargavs keTilsindisierebas, Tumca 
pasuxismgeblobis TvalsazrisiT is uaxlovdeba arakeTilsin-
disieri mflobelis mdgomareobas.529

     keTilsindisierebis, rogorc Sinagani faqtis mtkiceba, 
romelic damalulia mflobelis sindisSi, SeuZlebelia. mflobe-
lis zepiri an werilobiTi gancxadeba misi arsebobis Sesaxeb, 
saeWvoa, radgan mas aqvs cxadad arsebuli  interesi garkveuli 
faqti ise iqnes mxedvelobaSi miRebuli, rogorc mas surs. amitom, 
bona fides-is arseboba ivaraudeba mflobelis mxareze da 
mosarCelis amocanaa daamtkicos mflobelis mala fides.530 Sesaba-
misad, civilistikaSi miCneulia, rom gansakuTrebuli mtkice-
buleba keTilsindisierebas ar sWirdeba, is ivaraudeba mflobe-
lis mxareze sapirispiros damtkicebamde, gansxvavebiT, samoqalaqo 
brunvaSi damkvidrebuli wesisa, rom arakeTilsindisiereba 
arasdros ar ivaraudeba.531

                                                            
523 Скловский К. И., О виндикации права, ж. `Хозяйство и право,”  №4, 2010, 48.
524 Суханов Е.А., Учебник гражданского права, Т. 1, 2-ое изд., М., 1999, 495.
525 Дернбург Г., Пандекты, Вещное право, СПБ., 1902, 127. 
526 Покровский И. А., История римского права, 3-е изд., Петроград, 1917,  344.  
527 Дождев  Д. В., Римское частное  право, М., 1997, 369. 
528 Бернгефт Ф., Колер И., Гражданское право Германии, СПБ., 1910, 141. 
529 Мейер Д. И., Русское гражданское право, ч. 1, СПБ., 1861, 268. 
530 Савиньи Ф. К., Обязательственное право, пер. с немец. Фукс Ф., Мандро Н.М., М., 1876, 456.
531 Дернбург Г., Пандекты ,Т. 2, пер. Блоха А. Ю., Гальпера А. Я., Унтелова Д. И., Шнейдера К.А.,
под. ред. Мейендорфа А.Ф., СПБ., 1905, 135.
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aRsaniSnavia, rom franguli samoqalaqo samarTali icnobs 
mflobelis keTilsindisierebis prezumfcias: is vinc miuTiTebs 
mflobelis arakeTilsindisierebaze, Tavad unda amtkicos aRniS-
nuli, anu mas awevs mtkicebis tvirTi.532 ruseTis sk ar icnobs am 
prezumfcias, Tumca zogadad, samoqalaqosamarTlebrivi urTier-
Tobis monawileTa moqmedebaTa mimarT adgens gonivrulobisa da 
keTilsindisierebis varauds (me-10 muxlis me-3 punqti). Sesabamisad, 
ivaraudeba, rom nivTis nebismieri SemZeni aris keTil-
sindisiseri.533

keTilsindisieri mflobeloba gulisxmobs mSvid da aSkara 
mflobelobas, Tumca franguli samarTali maT calke pirobebad 
gamoyofs. mSvidi mflobeloba niSnavs imas, rom is ar unda iyos 
dafuZnebuli an SenarCunebuli ZaladobiT. mflobelobis aSkara, 
Ria xasiaTi gulisxmobs, rom mflobelobis faqti cnobili unda 
iyos pirTa ganusazRvreli wrisaTvis, piri ar unda malavdes 
qonebis arsebobis faqts Tavis mflobelobaSi, ar unda uSlides 
xels garSemomyofT mis Sesaxeb informaciis mopovebaSi.534aseve, 
ruseTis umaRlesi saarbitraJo sasamarTlos plenumis 
gadawyvetilebiT, xandazmuli mflobeloba iTvleba Riad, Tu piri 
ar malavs qonebis arsebobis faqts Tavis mflobelobaSi. 
Cveulebrivi zomebis miReba qonebis SenarCunebis mizniT, ar 
gulisxmobs  qonebis damalvas.535

3.4.3.3. sakuTrad flobis ganzraxva
    
    nivTis mimarT mflobelis damokidebuleba sakuTrebiTi 
urTierTobis analogiuri unda iyos. am SemTxvevaSi, arsebiTi ar 
aris Tavad normatiuli nebis damokidebulebis xasiaTi.536

xandazmulobiT sakuTrebis mopovebisas sakuTrad flobis gan-
zraxvis arsi gansxvavebulia misi, rogorc mflobelobis 
dafuZnebisas, aucilebeli elementis Sinaarsisgan.Aam ukanasknel 
SemTxvevaSi masSi amosavalia sakuTari interesebisTvis floba da 
ar aris aucilebeli floba mxolod mesakuTris rangSi. es 
SesaZleblobas iZleva, rom mflobelebad sxva sanivTo da 
valdebulebiTi uflebis mqonenic warmoCndnen, xolo SeZeniTi 
xandazmulobisas, swored mesakuTris saxiT flobis ganzraxvaa 
gadamwyveti, aramesakuTre marTlzomieri mflobeli verasdros 
gaxdeba mxolod xandazmulobiT nivTis mesakuTre, Tu 
mesakuTresTan SeTanxmebiT ar Seicvlis faqtobrivi batonobis 
tituls.

                                                            
532 Морандьер Ж., Гражданское право Франции, Т. 2, М., 1960, 144.
533 Кузина С., Проблемы защиты интересов добросовестного приобретателья, ж. `Хозяйство и
право,” № 8, 2006, 115.
534 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 173. 
535 #10/22,29.04.2010. miTiTebulia: Лоренц Д.В., Открытость и непрерывность давностного 
владения:проблемы толкования, ж. `Российское право в интернете”, №4, 2010. 
http://www.rpi.msal.ru/prints/201004_21/orents.html.
536 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 173.
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3.4.3.4. uwyveti mflobeloba  kanoniT dadgenil vadebSi

3.4.3.4.1. uwyvetobis arsi

vada aris iuridiuli kategoria, is drois  garkveuli momenti 
an monakveTia, romlis dadgomas an gasvlas kanonmdebeli 
garkveuli iuridiuli Sedegis dadgomas ukavSirebs.537

     uwyveti mflobeloba gulisxmobs im garemoebas, rom erTxel 
dawyebuli mflobeloba ar unda iyos Sewyvetili an mitovebuli. 
Sewyveta SesaZloa gamoiwvios iuridiulma an faqtobrivma garemoe-
bebma. mflobeloba Sewydeba iuridiulad, Tu mflobelis 
moqmedebiT aRiarebul iqneba nivTze sxva piris sanivTo ufleba, 
aseve, mesakuTris savindikacio sarCelis wardgeniT mflobeli-
sadmi. xolo mflobeloba faqtobrivad wydeba, rodesac mflobeli 
nebiT miatovebs mflobelobas an mas ZaliT waarTmeven.538 SeZeniTi 
xandazmulobis vada aiTvleba im momentidan, roca mTavrdeba sxva 
piris mflobeloba da iwyeba axali mflobeloba. Aam SemTxvevaSi 
vada Tavidan iwyebs denas da ganvlili dro ar miiReba 
mxedvelobaSi. gamonaklisia samemkvidreo urTierToba, rodesac 
mamkvidreblisa da memkvidris mier gavlili xandazmulobis vadebi 
ikribeba.539

kontinenturi evropis samarTali icnobs mflobelobis uwyve-
tobis prezumfcias, magaliTad, germaniis sk-is 938-e paragrafis 
mixedviT, Tu piri flobda nivTs, rogorc sakuTars mflobelobis 
vadis  dasawyissa da dasasruls, ivaraudeba, rom is flobda 
rogorc mesakuTre Sua periodSic.540 mflobelobis uwyvetobis 
prezumfcia ucnobia ruseTis samoqalaqo kodeqsisTvis, rac rus 
civilistTa azriT, kodeqsis naklia, radgan uwyvetobis mtkiceba 
sasamarTlo ganxilvis dros warmoebs da mflobelis interesebis 
dacva ar aris srulyofilad garantirebuli.541

3.4.3.4.2.   SeZeniTi xandazmulobis vadebi da maTi gamoTvlis wesi

SeZeniTi xandazmulobis vadebi gansxvavebulia aramarTlzo-
mieri mflobelobisa da nivTTa saxeebis mixedviT. MmagaliTad, 
franguli samoqalaqo samarTliT, moZravi da uZravi nivTebis 
arakeTilsindisieri mflobelis mimarT moqmedebs 30 wliani 

                                                            
537  suxitaSvili d., samarTali da dro, Tb., 2004, 31.
538 Победоносцев К. П., Курс гражданского права, Т. 1, М., 2003, 130.
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xandazmulobis vada, xolo moZravi nivTis im keTilsindisieri 
mflobelis mimarT, vinc SeiZina mesakuTris mflobelobidan nebis 
winaaRmdeg gasuli nivTi, 3 wliani vada. rac Seexeba uZravi nivTis 
keTilsindisier SemZens, aq vadebi gansxvavebulia imis mixedviT, 
mflobeli da namdvili mesakuTre erTsa da imave (10 weli), Tu 
sxvadasxva teritoriul erTeulSi cxovroben (20 weli).542

G  germaniis sk-iT dadgenilia 10 wliani vada moZravi nivTebis 
mimarT, xolo uZravTan dakavSirebiT moqmedebs saadgilmamulo 
wignis Canaweris xandazmuloba, romlis Tanaxmad, Tu piri 
Setanilia saadgilmamulo wignSi mesakuTred ise, rom ar SeuZenia 
sakuTreba, magram Canaweri ar gasaCivrebula registraciis 
momentidan 30 wlis manZilze, am vadis gasvlis Semdeg, TviT 
arakeTilsindisieri SemZenic nivTis mesakuTre xdeba ($900).543

ruseTis sk SeZeniTi xandazmulobis vadis aTvlas ukavSirebs 
mflobelobis dafuZnebis moments. Tu qonebaze sakuTrebis 
uflebis warmoSobisaTvis aucilebelia saxelmwifo registracia, 
vadis mimdinareoba iwyeba mflobelis registraciis momentidan. 
rus civilistTa erTi nawilis mosazrebiT, xandazmulobis vadis 
aTvla unda daiwyos mxolod sasarCelo xandazmulobis vadis 
gasvlis Semdeg.544 sxva SexedulebiT, vadis mimdinareoba unda 
daukavSirdes mflobelis qmedebaSi bralis arsebobas. am 
SemTxvevaSi SeZeniTi xandazmulobis vadis dena daiwyeba mxolod 
sasarCelo xandazmulobis vadis gasvlisas, xolo arabraleu-
lobis dros, mflobelobis dafuZnebis momentidan.545

kontinenturi evropis samarTali uSvebs xandazmulobis vadis 
gamoTvlisas uflebamemkvidreobas, anu Zveli da axali mflobelis 
vadebis Sejamebas, rogorc universaluri, ise singularuli 
uflebamemkvidreobis dros. uflebamemkvidreoba saxezea, rodesac 
wina da axal mflobels Soris arsebobs samarTlebrivi kavSiri, 
axali mflobeloba yvela im Tvisebis matarebelia, risic Zveli 
mflobeloba, e.i. Seesabameba SeZeniTi xandazmulobis pirobebs. 
uflebamemkvidreoba daiSveba, Tu uflebamemkvidris mflobeloba 
daiwyo Tavdapirveli mflobelis TanxmobiT da ara TviTneburad, 
anu aucilebelia keTilsindisieri cesia.546

mflobelobiTi xandazmulobis vadis dena wydeba mflobe-
lobis SewyvetiT. franguli samoqalaqo samarTliT mflobeloba 
wydeba mflobelis iseTi moqmedebiT, romliTac is nivTze sxva 
piris sakuTrebas aRiarebs, mesakuTris mier sarCelis wardgeniT, 
mflobelis mier mflobelobis mitovebiT, mesakuTris mier 
mflobelisTvis mflobelobis warTmeviT, Tu mflobelma erTi 
wlis manZilze ar daibruna igi. Tu mflobelobis aRdgenis Sesa-
xeb sarCeliT aRdgeba mflobeloba, vadis mimdinareoba gagrZel-

                                                            
542 Пятин С.Ю., Гражданское и торговое право зарубежных стран, М., 2009, 47.
543 Залесский В. В., Основные институты гражданского права зарубежных стран, М., 2000, 241.
544Шадрина Н., Течение приобретательной давности по гражданскому праву России, 
ж. `Хозяйство и право,”  №9, 2003, 118.
545 Коновалов А.В., Владение и владельческая защита в гражданском праве, М., 2002, 43. 
546 Бутовский А.К., Давность владения, СПБ.,1911, 42. 
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deba da CaiTvleba, rom mflobelobis darRvevas adgili ar 
hqonia.547

4.  Traditio-nivTis  gadacema, rogorc moZrav nivTze sakuTrebis 
uflebis SeZenis  nawarmoebi gza

moZrav nivTze sakuTrebis warmoSobis  samarTlebrivi 
sistemebis klasifikaciis erT-erT kriteriumia sakuTrebis 
warmoSobis momenti, anu sakuTreba erTi piridan meoreze gadadis 
mxareTa Soris SeTanxmebis, Tu SemZenisTvis nivTis gadacemis 
momentidan. Sesabamisad, ganasxvaveben konensualur da tradiciis 
sistemebs.

4.1. mflobelobis elementi konsensualur sistemaSi
    
     safrangeTSi moqmedi konsensualuri sistemis, e.w. wminda  
xelSekrulebis principis Tanaxmad, nivTze sakuTrebis ufleba 
warmoiSoba mxareTa SeTanxmebis, maT Soris valdebu-
lebiTsamarTlebrivi garigebis dadebis momentidan. nasyidobis 
xelSekruleba frangul samarTalSi aris erTiani samarTlebrivi 
aqti, romelic erTi mxriv, gadascems sakuTrebis uflebas gayidul 
qonebaze gamyidvelidan myidvels da meore mxriv, warmoSobs 
TiToeuli mxaris valdebulebebs: gadasces nivTi SemZens da 
myidvelma gadaixados fasi. safrangeTis samoqalaqo kodeqsis 1583-
e muxlis Tanaxmad, nasyidobis xelSekruleba ZalaSia da 
sakuTreba myidvelze gadadis im momentidan, roca mxareebi 
SeTanxmdnen nivTze da mis fasze, maSinac roca nivTi jer ar 
gadacemula da fasi ar gadaxdila.548 am sistemiT moZrav nivTze 
sakuTrebis uflebis gadacema gamartivebulia, radgan SemZeni 
nivTis gadacemis gareSe xdeba mesakuTre. amasTan, es simartive 
mometebuli riskis winaSe ayenebs SemZens, radgan is SeTanxmebis 
momentidan iTvleba mesakuTred da masze gadadis nivTis 
SemTxveviT daRupvis riski ise, rom nivTi realurad ar miuRia. 
aseve, es sistema nakleb yuradRebas uTmobs mflobelobas, 
rogorc sakuTrebis garegnul niSans.549

aRsaniSnavia, rom konsensualur sistemaSi arsebobs gamonak-
lisebi mflobelobis elementze yuradRebis gamaxvilebiT, 
romlebic konsensualizmis SezRudvad ganixileba.550 frangul 
samarTalSi kanonmdeblobiT ganmtkicebuli wminda saxelSekrule-
bo principi gamoiyeneba mxolod individualuri niSniT gansaz-
Rvruli nivTebis mimarT, xolo gvarovnuli niSniT gansazRvrul 
nivTebze sakuTreba warmoiSoba maTi SemZenis mflobelobaSi 

                                                            
547 Васильев  Е.А., Комаров А.С.,(ред.), Гражданское  и торговое право зарубежных государств, Т.2, 
М., 2006, 365.
548 Леже Р., Великие прововые системы  современности, пер. с французского Грядова А.В., М.,
2009, 321.
549 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 157.
550danelia e., gamijvnis principi Cuqebis xelSekrulebis safuZvelze, Jurn. 
`qarTuli samarTlis mimoxilva~, spec. gamocema, 2008, 39. 
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gadacemis momentidan. franguli samoqalaqo samarTali, zogadad, 
kontinenturi evropis samarTlis msgavsad, efuZneba gansazRvru-
lobis princips, romlis Tanaxmad, sakuTreba da sxva sanivTo 
uflebebi SeiZleba arsebobdes, Sesabamisad dadgindes an gadaeces 
mxolod gansazRvrul nivTebze da gadacema swored, gvarovnuli 
nivTebis individualizaciis saSualebaa.551 frangul samarTalSi 
gamonaklisi arsebobs momaval nivTebTan dakavSirebiTac. am dros 
sakuTreba warmoiSoba ara SeTanxmebis, aramed nivTebis Seqmnis, 
warmoSobisa da SemZenis mflobelobaSi maTi gadacemis, Tu mis 
mier miRebis momentidan.552 aseve, nivTis ramdenime pirisTvis 
miyidvisas, upiratesoba eZleva SemZens, romelsac nivTi aqvs 
mflobelobaSi, miuxedavad imisa, Tu visTan daido xelSekruleba 
ufro adre, radgan frangul samarTalSi moqmedebs wesi: moZrav 
nivTTan mimarTebiT mflobeloba uflebis dafuZnebis tolfasia.553

4.2. tradiciis sistemis arsi 
    
    tradiciis sistemis mixedviT, moZrav nivTze sakuTrebis 
uflebis warmoSobisTvis ar aris sakmarisi valdebulebiTsamar-
Tlebrivi garigebis dadeba. saWiroa, damatebiT nivTis SemZenis 
mflobelobaSi gadacema.Aamdenad, SeTanxmebis arsebobasTan erTad, 
saWiroa, rom SeTanxmeba realizebul iqnes mflobelobis 
gadacemiT.554 tradiciis sistemaSic SesaZloa, iyos gadaxveva am 
zogadi wesidan, e.w. pirobadebuli sakuTrebis dros. SesaZloa, 
gadacema moxdes, magram man ar gamoiwvios sakuTrebis uflebis 
gadasvla, Tu mxareTa SeTanxmebiT sakuTrebis gadasvlis pirobad 
myidvelis mier nivTis fasis gadaxda dasaxeldeba, anu SemZenze 
gadacemuli nivTis safasuris srulad gadaxdamde, nivTi rCeba 
gamyidvelis sakuTrebad.555

      jer kidev, romis samarTali ganamtkicebda tradiciis sis-
temas: nivTis SeZena mxolod SeTanxmebis aqtiT ar xdeboda, saWiro 
iyo imavdroulad, nivTis mflobelobis gadacema _ traditio. 
digestebis Tanaxmad, SeTanxmeba warmoSobs mxolod nivTis 

                                                            
551 Хаскельберг Б.Л., Об основании и моменте перехода права собственности на движимие вещи по 
договору, ж.«Правоведение,» №3, 2000, 122; Скловский К.И., О  праве на отчуждение имущества 
без передачи  владения,  ж. ` Хозяйство и право“ №8, 2003, 117.
552 WeWelaSvili z., sakuTrebis uflebis gadacema moZrav nivTebze, qarTuli
kerZo samarTlis krebuli, w.I, Tb., 2004, 93.
553zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 145. inglisur samarTalSi
kanonis `saqonlis nasyidobis Sesaxeb” Tanaxmad,sakuTrebis warmoSobis
momentad gansazRvrulia mxareTa neba, Tumca Tu nasyidobis sagani gvarovnulad
gansazRvruli an momavali nivTia, SemZeni xdeba mesakuTre, roca nivTi gaxdeba
individualizirebuli da SesaZlebeli iqneba maTi gadacema SemZenisTvis.
ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi 
buneba, Tb., 2010, 110. 
554Гуляев А.М.,Законы гражданские с разьяснениями правительствующего сената и комментариями
русских юристов, составитель Тютрюмов И.М., М., 2004, 538. miTiTebulia: Ломидзе О.Г., 
Ломидзе  Э.О., Возврат полученного по недействительной сделке, вындикация и кондикция,
ж. `Вестник высшего арбитражного суда Российской Федерации~, №11, 2004, 150.

555ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTleb-
rivi buneba, Tb., 2010, 35.
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gadacemis valdebulebas, xolo nivTze sakuTreba warmoiSoba 
nivTis gadacemis momentidan. romaelebi am procesSi ganasxva-
vebdnen safuZvels (titulus) da SeZenis gzas (modus). safuZvlad 
iTleboda namdvili samarTlebrivi urTierToba, magaliTad, nasyi-
dobis xelSekruleba, xolo modus niSnavda nivTis fizikur 
gadacemas an mis msgavs aRmasrulebel aqts.556 pavlusis mosaz-
rebiT, martooden gadacema arasodes ar gadaitans sakuTrebas, es 
xdeba maSin, roca mas win uZRvis nasyidoba an sxva samarTlebrivi 
safuZveli, saidanac gamomdinareobs gadacema.557amgvarad, nasyi-
dobis xelSekruleba Tavad ar aniWebda SemZens sakuTrebis 
uflebas, aramed qmnida misTvis gamyidvelisagan nivTis gadacemis 
moTxovnas. es valdebulebiTsamarTlebrivi garigeba akavSirebda 
pirs pirTan da ara pirs nivTTan. maT Soris sanivTosamarTleb-
rivi kavSiris dasadgenad saWiro iyo gadacemis gansakuTrebuli 
aqti (traditio).558

4.3. tradiciis sistema, erTi mxriv, abstraqciisa da, meore mxriv,
kauzalur sistemebTan TanaarsebobaSi
    
     tradiciis sistema germaniaSi moqmedebs sakuTrebis warmo-
Sobis abstraqciis sistemasTan erTad, xolo saqarTvelosa da 
ruseTSi _ kauzalur sistemasTan erTad.

4.3.1. abstraqciis   sistemis arsi
    G
     germanul samoqalaqo samarTalSi moZrav nivTze sakuTrebis 
uflebis warmoSobis procesSi, erTmaneTisgan imijneba 
valdebulebiTsamarTlebrivi xelSekruleba, romelic warmoSobs 
sakuTrebis uflebis gankargvis valdebulebas (sakuTrebis 
uflebis gadacemis moTxovnis uflebas) da sanivTosamarTlebrivi 
xelSekruleba, gankargvis garigeba, romlis meSveobiT realurad 
xorcieldeba sakuTrebis uflebis gadacema, Secvla an Sewyveta 
(gamijvnis principi).559 amasTan, sanivTo garigeba ar aris 
damokidebuli ZiriTadi, valdebulebiTi garigebis namdvilobaze, 
is misgan abstrahirebulia (abstraqciis principi).560 aRniSnuli 
                                                            
556 Хвостов В.М., Система римского права, М., 1996, 140. 
557 Krüger P.,Corpus Juris Civilis,Volumen Primum, Paulus,Ohne Auflage,Berlin,1849,D.41.1.31.
miTiTebulia: Василевская Л.Ю., Учение о вещных сделках по германскогму праву, М., 
2004, 21.
558 Покровский  И.А., История римского права, История римского права, 3-е изд., Петроград, 
1917,  244. 
559danelia e., gamijvnis principi Cuqebis xelSekrulebis safuZvelze, Jurn. 
`qarTuli samarTlis mimoxilva~, spec. gamocema, 2008, 32.
560 Schapp/Shur, Sachenrecht, 3Auflage, 2002, 91. miTiTebulia baCiaSvili v., damatebiTi 
Sesrulebis, xelSekrulebidan gasvlisa da fasis Semcirebis meoradi
moTxovnis uflebebi nasyidobaSi (saqarTvelosa da germaniis samarTlis 
mixedviT), Jurn. `qarTuli samarTlis mimoxilva~,spec.gamocema,2008,161. moZRvreba
abstraqtuli sanivTo xelSekrulebis Sesaxeb me-19 s.-is II naxevridan
ganviTarda da ukavSirdeba savinis saxels. misi azriT, kauzaluri garigebis
sferodan unda gamoyofiliyo mxareTa neba, mimarTuli nivTis sakuTrebaSi
gadacemis Taobaze da ganxiluliyo is gadacemis aqtTan erTad damoukidebel
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ganapirobebs im garemoebas, rom valdebulebiTsamarTlebrivi 
xelSekrulebis baTiloba ar iwvevs sanivTo xelSekrulebis 
baTilobas. Sesabamisad, sakuTrebis ufleba SemZenze mainc 
gadadis, Tumca Tavdapirveli mesakuTre usafuZvlo gamdidrebis 
normebze dayrdnobiT iTxovs axali mesakuTrisagan samarTlebrivi 
safuZvlis gareSe SeZenilis ukan dabrunebas.561

   A amgvarad, germanul samoqalaqo samarTalSi moZrav nivTze 
sakuTrebis uflebis warmoSobis procesi 3 safexurs moicavs: 

a) valdebulebiTsamarTlebrivi (mavaldebulebeli, 
kauzaluri)  garigebis dadeba

es garigeba warmoSobs mxolod gamsxviseblis valdebulebas 
gadasces SemZens valdebulebis saganze sakuTreba,MmagaliTad, 
nasyidobis xelSekruleba warmoSobs gamyidvelis valdebulebas _ 
nivTze sakuTreba da nivTi gadasces myidvels, xolo myidvelis 
valdebulebas _ gadaixados nivTis safasuri.562 es xelSekruleba
Tavad ar qmnis sakuTrebas, is mxolod safuZvelia, aris causa
iuridiuli moqmedebisa, aqti, romelic legitimacias aniWebs 
nivTis gadacemas.563

b) sanivTo xelSekrulebis (gankargviTi, abstraqtuli garigeba)   
  arseboba

sanivTo garigeba gulisxmobs mxareTa SeTanxmebas 
sakuTrebis uflebis gadacemis, Secvlis an Sewyvetis Sesaxeb.564 am 
dros, erTi mxare avlens nebas meore mxarisTvis sakuTrebis 
uflebis gadacemis Sesaxeb, xolo meore mxare sakuTrebis 
uflebis miRebis nebas, anu saxezea ormxrivi nebis gamovlena. am 
garigebiT, romelic moZrav nivTTan dakavSirebiT ar saWiroebs 
savaldebulo formas da gamoiyeneba konkludenturad ZiriTadi 
garigebis dadebis dros, xdeba uSualo zemoqmedeba uflebaze, 
dgeba sanivTosamarTlebrivi Sedegi, rac gulisxmobs nivTze 
uflebis moZraobas (warmoSobas, Secvlasa da Sewyvetas).565

germanul doqtrinaSi sanivTo garigebas moiazreben viwro da 
farTo gagebiT. farTo gagebiT, is ganixileba iuridiul 
Semadgenlobad, romelic dakavSirebulia sanivTo uflebis 
moZraobasTan sanivTo xelSekrulebisa da nivTis faqtobrivi 

                                                                                                                                                                                  
xelSekrulebad, romlisTvisac manamde arsebul valdebulebiT xelSekrulebas
ar eqneboda mniSvneloba.Buchholz S.,Abstraktionsprinzip und Immobiliarrecht, Frankfurt, 1978, 2. 
miTiTebulia: Василевская Л.Ю., Учение о вещных сделках по германскому праву. М., 2004, 45. 
561kereseliZe d., usafuZvlo gamdidrebis normebis gamoyeneba, Jurn. `qarTuli 
samarTlis mimoxilva~, #4, 2003, 600.
562  Леже Р., Великие правовые системы современности, пер. с франц. Грядова  А.В., М., 2009, 322.
563  Шершеневич  Г.Ф., Учебник русского гражданского права, Т. 1, 11-ое изд., М., 1914, 182.
564 Шапп Ян., Система германского гражданского права, М., 2006, 87.
565 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 152. 
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gadacemis erTobliobiT, xolo viwro gagebiT, sanivTo garigeba 
mxolod sanivTo xelSekrulebas (SeTanxmebas) gulisxmobs.566

g) nivTis gadacema
    
    germanuli samarTlis Tanaxmad, moZrav nivTze sakuTrebis 
uflebis gadacemisaTvis saWiroa, mesakuTrem gadasces nivTi 
SemZens da orive mxare SeTanxmdes sakuTrebis uflebis 
gadasvlaze (germaniis sk-is 929-e paragrafi, pirveli winadadeba)567

e.i.sanivTo xelSekruleba nivTis gadacemis safuZvelia. nivTis 
gadacemaSi568 igulisxmeba nivTze batonobis gadacema, mflobe-
lobis gadacema sakuTrebis uflebis gadacemis ganzraxviT.569

  
4.3.2. titulusisa da modusis erTianoba
     
     saqarTvelos samoqalaqo kodeqsi ganamtkicebs kauzalur da 
tradiciis sistemebs. masSi titulusis (kauza) da modusis 
(gadacema) Sexamebas aqvs adgili. Tumca arsebobs azrTa 
sxvadasxvaoba 186-e muxlTan, kerZod, mis danawesTan _ `mesakuTrem 
namdvili uflebis safuZvelze gadasces SemZens nivTi”, 
dakavSirebiT. `namdvil uflebaSi~ an valdebulebiT, an sanivTo 
garigebas da, an sakuTrebis uflebas gulisxmoben. marTebulia, 
masSi moiazrebodes Semdegi: gamsxvisebelma, romelic unda iyos 
mesakuTre an misgan gasxvisebis uflebamosilebiT aRWurvili piri 
(radgan, cnobili aqsiomis Tanaxmad, aravis aqvs ufleba sxvas 
gadasces imaze meti ufleba, vidre Tavad gaaCnia), namdvil 
samarTlebriv safuZvelze dayrdnobiT unda ganaxorcielos nivTis 
gadacema SemZenisTvis. Aam SemTxvevaSi Kkauza  SesaZloa, iyos, 
rogorc namdvili valdebulebiTsamarTlebrivi garigeba, aseve 
kanoni. saqarTvelos sk ar icnobs damatebiT garigebas sakuTrebis 
daTmobis Sesaxeb, valdebulebiTi garigebis dadebisas brunvis 
monawile imas fiqrobs, rom mxolod am SeTanxmebiT mas unda 

                                                            
566 erT-erTi pirveli germaneli civilisti, vinc Seexo sanivTo garigebisa da
sanivTo xelSekrulebis dayofis princips, iyo felip heki, romelmac 1937 w. 
gamoqveynebul naSromSi `abstraqtuli sanivTo garigeba,~gadmosca moZRvreba
aRniSnulis Sesaxeb.  Василевская Л.Ю.,О специфике правовой конструкции вещного договора
по германскому праву, ж. «Вестник высшего арбитражного суда Российской федерации», №5, 
2003, 130-132.
567 germaniis samoqalaqo kodeqsi (BGB), 2010 wlis 1 martis mdgomareobiT, 
mTargmneli da redaqtori WeWelaSvili z., Tb., 2010, 190.
568 nivTis gadacema gansxvavdeba zogadad, sakuTrebis gadacemisgan, romelic  
Seadgens iuridiul Semadgenlobas, gulisxmobs gansazRvruli iuridiuli 
faqtebis arsebobisas erTi piris sakuTrebis uflebis Sewyvetas da mizezobriv 
kavSirSi sxva piris mxareze mis warmoSobas. Мейер Д.М., Русское гражданское право,  
СПБ., 1861, 394-395.
569 Чеговадзе  Л.А., Структура и состояние гражданского правоотношения, М., 2004, 40. anglo-
amerikul samarTalSic gadacema (delivery) niSnavs mflobelobis gadasvlas. 
mflobelobis gadacemisas winamflobeli uars ambobs mflobelobaze sxva piris 
sasargeblod, romelic iZens mflobelobas. gadacemas adasturebs SemZenis mier 
saqonlis miReba an nivTis miRebis damadasturebeli moqmedeba. Дженкс Э., 
Английское право, М., 1947, 308. 
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gadaeces nivTi.570 amasTan, kauzaluri garigebis baTilobisas ar 
dadgeba sanivTosamarTlebrivi Sedegi, SemZeni ver gaxdeba 
mesakuTre.
   Aaseve, ruseTis sk xelSekrulebiT moZrav nivTze sakuTrebis 
warmoSobas ukavSirebs nivTis gadacemas, Tu sxva ram ar aris 
gaTvaliswinebuli kanoniT an xelSekrulebiT.571 rusul samoqa-
laqo samarTalSic ar xdeba valdebulebiTi da sanivTo xelSek-
rulebaTa dayofa. moZrav nivTze sakuTrebis uflebis warmoSo-
bisTvis sakmarisia, valdebulebiTi xelSekruleba, romelsac 
iuridiuli bunebis gamo SeuZlia sakuTrebis uflebis gadatana da 
nivTis gadacema. am xelSekrulebis baTiloba Tavidanve an 
Semdgom, iwvevs sakuTrebis uflebis ar gadacemas SemZenze572

(kauzalobis  principi). 

4.3.3. abstraqtul da kauzalur garigebaTa Soris arsobrivi 
sxvaoba
    
     abstraqtul da kauzalur garigebas Soris is sxvaobaa, rom 
kauzaluri garigebis dros kauza Sedis garigebis SinaarsSi, 
xolo abstraqtulis dros, ara. Tu garigebis Sinaarsidan Cans 
mizani, is kauzaluri garigebaa, xolo abstraqtuli garigebis 
SinaarsSi ar Cans mizani.573 Causa-s arseboba pirobaa kauzaluri 
garigebis, rogorc iuridiuli faqtis arsebobisa, xolo abstraq-
tuli garigebis SinaarsSi ar Sedis is safuZveli, romelzec is 
mdebareobs. abstraqtul garigebas marTlwesrigis ZaliT da 
garigebis Sinaarsidan gamomdinare, miniWebuli aqvs damoukidebeli 
mniSvneloba.574

     im qveynebSi, sadac moqmedebs kauzaluri sistema, mxolod 
valdebulebiTsamarTlebrivi garigebaa Zalmosili sakuTrebis 
uflebis gadacemisaTvis. masSi gamoxatuli neba nivTis 
gasxvisebaze sakmarisia, rom misi Tanmxlebi gadacema mimarTuli 
iyos xelSekrulebis Sesrulebaze da meored nebis gamoxatva 
gasxvisebis Taobaze, ar aris saWiro,575magaliTad, nasyidobis 
xelSekrulebiT ukve vlindeba sakuTrebis uflebis gadacemis neba. 

                                                            
570 zoiZe b., qarTuli sanivTo samarTali,Tb.,2003,145. Шрамм Х.Й., Собственность и пути  
которыми ее можно приобрести, В книге: Право, Экономика, Благосостояние, Актуальные
вопросы правовой реформы в Туркменистане, (Нурыев Я., Чантурия Л., изд.), Asgabat, 2010, 147.
571 Гришаев С.П., (ред.), Гражданское право, ч. 2, В вопросах и ответах, М., 2002, 29.
572WeWelaSvili z., sakuTrebis uflebis gadacema moZrav nivTebze, qarTuli 
kerZo samarTlis krebuli, w.I, Tb., 2004, 90.
573 prof. l.Wanturias leqciis Canaweri SedarebiT samoqalaqo samarTalSi: 
moZRvreba garigebebis Sesaxeb, 24.06.2011.
574 Oertmann P.,Die Geschaftsgrundlage: Ein neuer Rechtsbegriff, Leipzig, 1921, 4-12.miTiTebulia: 
Василевская Л. Ю., Учение о вещных сделках по германскому праву, М., 2004, 51. 
575 Скловский К. И., Правомочие и полномочие в механизме возникновения гражданских прав, ж. 
«Хозяйство и право», №11,2004,19. sxva mosazrebiT, tradiciis sistemaSi 
valdebulebiTi garigeba ar moicavs mxareTa nebas sakuTrebis uflebis 
gadacemis Taobaze, is qmnis mxolod sakuTrebis uflebis gadacemis safuZvels. 
Westermann, Erman Burgerliches Gesetzbuch, 11, Auflage, Aschentorffrechtsverlag, Koln, 2004, 3335, 
Rn 2. miTiTebulia: kikoSvili s., sakuTrebis uflebis dacva sanivTo garigebis 
safuZvlis baTilobisas, saseminaro naSromi, Tb., 2010, 6.
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gamsxviseblis ganzraxvaze SeiZleba ifiqro im garigebis 
SinaarsiTac, romelic arsebobs sakuTrebis uflebis gadacemis 
safuZvlad. nasyidobas aqvs ormagi funqcia, is aris 
mavaldebulebeli aqti da gadacemis safuZveli (cauza traditionis). es 
ukanaskneli im azriT, rom nagulisxmevad  Seicavs mxareTa nebas 
nasyidobis safuZvelze sakuTrebis gadacemasTan dakavSirebiT. es 
saerTo mizani ayalibebs tradiciis safuZvels da amarTlebs 
sakuTrebis gadacemas.576 saqarTvelos sk-is 477-e muxlis Tanaxmad, 
nasyidobis xelSekrulebiT, gamyidveli movalea gadasces myid-
vels sakuTrebis ufleba qonebaze, masTan dakavSirebuli sabuTebi 
da miawodos saqoneli, xolo myidveli movalea gadauxados 
gamyidvels SeTanxmebuli fasi da miiRos nayidi qoneba. es norma 
exmianeba 1980 wlis 11 aprilis venis konvencias “saqonlis saerTa-
Soriso yidva-gayidvis xelSekrulebaTa Sesaxeb” (ZalaSia 1988 
wlis pirveli ianvridan), romelsac saqarTvelo SeuerTda 1994 
wlis 3 Tebervals.Kkonvenciis 30-e muxlis Tanaxmad, gamyidveli 
valdebulia myidvels miawodos saqoneli, Sesabamisi dokumentebi 
da gadasces saqonelze sakuTrebis ufleba xelSekrulebisa da 
konvenciis moTxovnaTa Sesabamisad, xolo konvenciis 53-e muxlis 
Tanaxmad, myidveli valdebulia gadaixados saqonelSi fasi da 
miiRos miwodebuli saqoneli.577

4.4 gadacemis samarTlebrivi buneba

4.4.1. uflebis garegnuli Secnobis uzrunvelyofa
     
     tradiciis sistemis mixedviT, nivTis gadacemiT sakuTrebis 
uflebis warmoSoba nakarnaxevia miswrafebiT, Tavidan iqnes 
acilebuli sakuTrebisa da mflobelobis gayofa, am dros vlin-
deba mflobelobis, rogorc sakuTrebis niSnis roli brunvaSi.578

nivTis miReba SemZenis mxridan gadacemis gziT, sazogadoebriv 
SegnebaSi sakuTrebis uflebis mopovebas gulisxmobs, rac aixsneba 
istoriulad mflobelobisa da sakuTrebis urTierTdamokidebu-
lebiT. ganuviTarebel iuridiul yofaSic sakuTreba aRreuli iyo 
mflobelobasTan da mis gareSe ar gaigeboda.579 Tanamedroveo-
baSic, tradiciis sistemiT samoqalaqo brunva orientirebulia 
nivTis faqtobriv mikuTvnebaze da gamomdinareobs kanonismieri 
gulvebidan: moZravi nivTis mflobeli misi mesakuTrea.580

                                                            
576   Zimmermann R., The Law of Obligations. Roman Foundations of the Civilian Tradition, 1992, Cape 
Town, 239. miTiTebulia: Скловский К.И., О действительности продажи чужого имущества, ж. 
«Вестник  высшего арбитражного суда Российской федерации», №9, 2003, 87.
577Sengelia e., yandaSvili i., saqonlis saerTaSoriso yidva-gayidvis xelSekru-
lebaTa Sesaxeb venis konvenciis moqmedeba saqarTveloSi, Jurn. 
`marTlmsajuleba”, #3, 2008, 19.
578 Дернбург Г.,  Пандекты, Т.2. пер. Блоха А.Ю., Гальпера А. Я., Унтелова Д. И., Шнейдера К.А., 
под.  ред. Мейендорфа  А.Ф., СПБ., 1905, 110. 
579 Скловский К.И., Собственность  в гражданском праве, М., 1999, 210.  
580 Баринова Е. А., Вещные права в системе субьективных гражданских прав, В книге: Актуальные 
проблемы гражданского права, выпуск шестой, под. ред. Шилохвоста  О.Ю., М., 2003, 157. 
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nivTis mflobelobaSi gadacemiT miiRweva sajaroobis 
principis realizeba, im udavo faqtis sicxade, rom nivTis 
SemZenze mflobelobis gadasvlisas, is imavdroulad unda gaxdes 
nivTis mesakuTre.581 mflobelobis gareSe sakuTreba realobas 
moklebuli da aramyaria. mflobeloba sakuTrebisTvis ara marto 
garegnuli an SemTxveviTi niSania, aramed iseTi elementia, romlis 
meSveobiT sakuTreba, rogorc socialuri movlena did mniSvnelo-
bas iZens.582 mflobeloba sakuTrebis sinamdvile, nivTis norma-
luri garegnuli samarTlebrivi mdgomareobaa, radgan swored am 
dros asrulebs igi Tavis socialur daniSnulebas, emsaxuros 
adamians.583

Ees midgoma aisaxeba pozitiur samarTalSic, rodesac kanon-
mdebeli adgens SemZeni mflobelis upiratesobas sxva SemZenTan 
SedarebiT. magaliTad, saqarTvelos sk-is 485-e muxlis Tanaxmad, 
Tu gamyidvelma erTi da igive saqoneli ramdenime pirs mihyida, anu 
ramdenime pirTan dado nasyidobis xelSekruleba, sulerTia ra 
mizani amoZravebda gamyidvels, myidvelis motyueba da sxva, 
gamyidvelis survilis miuxedavad, upiratesoba eniWeba im 
myidvels, romlis mflobelobaSic gadavida saqoneli.584

4.4.2. traditio  _ garigeba Tu faqtobrivi moqmedeba

erTi mosazrebiT, gadacema sanivTo garigebaa, meore 
mosazrebiT, mxolod iuridiuli moqmedeba. romis samarTlis 
Tanaxmad, traditio iyo xelSekruleba sanivTosamarTlebrivi SedegiT, 
radgan moicavda SeTanxmebas nivTis gadamcemsa da mimRebs 
Soris.585 tradiciis dros gamsxvisebels, romelic unda iyos 
mesakuTre an piri, romelic moqmedebs mesakuTris saxeliT, 
Sesabamisi uflebamosilebis safuZvelze, misi TanxmobiT, unda 
gaaCndes ganzraxva, gadasces sakuTreba SemZens, xolo SemZens _ 
ganzraxva, gaxdes mesakuTre.586 gadacema aris garigeba, mimarTuli 
sakuTrebis uflebis gadacemisken, ormxrivi nebis gamovlenis aqti, 
rac xorcieldeba gamsxviseblis nebis gamovleniT nivTze 
batonobis gadacemaze da SemZenis  nebis gamovleniT nivTis 
miRebaze, nivTze batonobis mopovebaze. ramdenadac tradiciisTvis 

                                                            
581 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 158. 
582 Ihering R., Uеber den Grund des Besitzessschutzes Fine, Revision d.Lehre vom Besitz. 2.Verb.U verm 
Aufl. Jena: Maukejs Verlag, 1869, 143-145. miTiTebulia: Лапач  В.А.,Система  объектов
гражданских прав, М., 2002, 158.
583 Flume W.,Allgemeiner Teil des Burgerlichen Rechtes. Zweiter, Band: Das Rechtsgeschaft, 4 Aufl, 
Berlin, Heidelberg, NewYork, SpringerVerlag, 1992, 153. miTiTebulia: Василевская Л.Ю.,
О Специфике правовой конструкции вещного договора по германскому праву, ж. «Вестник
высшего арбитражного суда Российской Федерации», №5, 2003, 126.
584 kaxaZe m., saqarTvelos samoqalaqo kodeqsis komentari, w.IV,t.I., red. Wanturia 
l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 30.
585 Новицкий И.Б., Основы римского гражданского права, М., 2000, 93.
586 Гримм Д.Д., Лекции по догме римского права, 5-ое  изд., Петроград, 1916, 183. 
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aucilebelia mxareTa SeTanxmebuli neba, amitom tradicia Tavisi 
arsiT aris xelSekruleba.587

sxva mosazrebiT, mxareTa nebaTa SeTanxmeba xdeba swored, 
sanivTo xelSekrulebis farglebSi da tradicia nebelobiT 
Sinaarss iZens am xelSekrulebiT, xolo gadacema mxolod 
realuri, faqtobrivi moqmedebaa da ara samarTlebrivi garigeba.588

tradicia nairsaxeobaa iuridiuli qcevisa. tradiciis gareSe 
sanivTo xelSekruleba ar aris iuridiuli Zalis mqone, man ver 
moaswro realizeba gadacemaSi. swored, gadacemiT iZens is 
fizikur Sinaarss, xorcSesxmas, sanivTo xelSekruleba aris 
nivTis gadacemis safuZveli.589 UqarTul samoqalaqo samarTalSi, 
sadac titulusisa da modusis erTianobaa, marTebulia, traditio 
miCneul iqnes realur, faqtobriv moqmedebad, romelic 
aRasrulebs ara sanivTo, aramed valdebulebiTi garigebis 
farglebSi Camoyalibebul mxareTa SeTanxmebas sakuTrebis 
uflebis gadacemis Taobaze. 

4.4.3. gadacemis ZiriTadi forma da surogatebi

gadacema nivTis mflobelobis gadacemaa nivTze sakuTrebis 
uflebis gadacemis mizniT. germanuli samarTlis Tanaxmad, 
mflobeloba moipoveba nivTze uSualo xelisuflebis miRweviT 
ara mxolod SemZenis, aramed im piris mierac, vinc axorcielebs 
mflobelobas mis interesebSi, anu mWeris meSveobiT. SesaZloa, 
mesakuTrem mWers mianiWos uSualo (pirdapiri) mflobelis 
statusi misi survilis gaTvaliswinebiT. nivTis realuri gadacema 
am dros ar aris saWiro, radgan nivTi ukve imyofeba SemZenis 
mflobelobaSi, romelmac Seicvala flobis safuZveli. mWeris 
mdgomareobidan gadavida mflobeli _ mesakuTris mdgomareo-
baSi.590

saqarTvelos sk amomwuravad gansazRvravs nivTis gadacemis 
SemTxvevebs. upirvelesad, gadacema gulisxmobs SemZenisTvis 
nivTis Cabarebas pirdapir mflobelobaSi.Ees is SemTxvevaa, roca 
mxareTa SeTanxmebisa da nivTis gadacemis momenti erTmaneTs 
emTxveva.591

germanuli samarTali icnobs mflobelobis gadacemis 
surogatebs, Tumca tradiciis universaluri mniSvnelobidan 
gamomdinare, am SemTxvevaSi sakuTrebis uflebis gadasvla nivTis 
gadacemis gareSe, mxolod sanivTo SeTanxmebiT, specialurad unda 
iyos SeTanxmebuli. germaniis sk-is 929-e paragrafis Tanaxmad, Tu 

                                                            
587 Хаскельберг Б.Л.,Об основании и моменте перехода права собственности на движимие вещи по 
договору, ж. «Правоведение», №3, 2000, 125.
588 Gierke O., Deutsches Privаtrecht,  II Band, Sachenrecht. Leipzig, 1905, 496-498. miTiTebulia:
Василевская  Л.Ю., Учение о вещных сделках по германскому праву, М., 2004, 56. 
589 Flume W.,Allgemeiner Teil des Burgerlichen Rechtes. Zweiter. Band: Das Rechtsgeschaft. 4 Aufl. 
Berlin Heidelberg New York: Springer–Verlag, 1992, 153.miTiTebulia: Василевская Л.Ю.,
О Специфике правовой конструкции вещного договора по германскому праву. ж. «Вестник 
высшего арбитражного суда российской федерации»,  №5, 2003, 129. 
590 Жалинский А., Pерихт А., Введение в немецкое право,  М., 2001, 422.
591 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 149.
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SemZeni ukve flobs nivTs sxva samarTlebrivi safuZvliT, 
sakmarisia sanivTo SeTanxmeba. am wess mokle xeliT gadacema 
hqvia.592 mas icnobs aseve, ruseTis sk: Tu xelSekrulebis dadebis 
dros nivTi ukve imyofeba SemZenTan, nivTi iTvleba gadacemulad 
xelSekrulebis dadebis momentidan (224-e muxlis me-2 punqti). 
marTalia, am wess saqarTvelos sk calke ar gamoyofs, magram 
doqtrinaSi miiCneva, rom nivTis gadacema pirdapir mflobelobaSi  
am SemTxvevasac moicavs.593

nivTis gadacemis surogatia aseve, e.w. mflobelobiTi 
konstitutis (constituere _ laT. gadawyvetileba) dadgena. am dros 
xdeba gamsxvisebelsa da SemZens Soris SeTanxmeba, romlis 
ZaliTac gamsxvisebeli rCeba nivTis uSualo (pirdapiri) 
mflobelad SemZenisTvis nivTze  sakuTrebis uflebis gadacemis 
Semdeg, da nivTis faqtobrivi gadacema icvleba mesakuTresa da 
SemZens Soris SeTanxmebiT SemZenis SualobiTi (arapirdapiri) 
mflobelobis dadgenis Sesaxeb (germaniis sk-is 930-e paragrafi). 
mflobelobiTi konstitutis SemTxvevaSi gamsxvisebeli SesaZloa 
flobdes rogorc sanivTo, ise valdebulebiTi uflebis 
safuZvelze. gadacemis es forma gamoiyeneba germanul samarTalSi 
uzrunvelyofiTi sakuTrebis drosac, roca xdeba sakuTrebis 
gadacema kreditorisTvis sakredito uzrunvelyofis mizniT.594

saqarTvelos samoqalaqo kodeqsiT (186-e muxlis me-2 nawili, me-2 
winadadeba) arapirdapir mflobelobaSi gadacemulad CaiTvleba 
nivTi, rodesac igi gamsxvisebelsa da SemZens Soris SeTanxmebiT 
rCeba gamsxviseblis uSualo mflobelobaSi, ukve sxva xelSekru-
lebis,MmagaliTad, Senaxvis, qiravnobis, Txovebis, safuZvelze.595

gadacemis surogatia aseve, SemZenisTvis nivTis mflobelobis 
moTxovnis gadacema (germaniis sk-is 931-e paragrafi, saqarTvelos 
sk-is 186-e muxlis me-2 nawili, me-3 winadadeba). am dros xdeba im 
nivTis gasxviseba, romelic imyofeba mesame pirTan da mas 
gamsxvisebeli avalebs SemZenisTvis nivTis gadacemas. gamsxvise-
belsa da SemZens Soris sanivTo SeTanxmebis ZaliT, SemZens eTmoba 
mesame pirisgan nivTis mflobelobis moTxovna. sakuTreba 
warmoeSoba SemZens ara mesame pirisgan nivTis miRebis momentidan, 
aramed daTmobis, anu SeTanxmebis momentidan.596 es konstruqcia 
amartivebs brunvas, radgan mesakuTris gankargvis uflebamosi-
lebis ganxorcielebisTvis ar aris saWiro mesame piris mier 
misTvis nivTis gadacema. daTmobis sanivTo SeTanxmebiT SemZeni 
iZens sakuTrebas da Sesabamisad, mesame pirisgan nivTis gamoTxovis 

                                                            
592 Дернбург Г.,  Пандекты,  Вещное право,  Т.1, ч.2, СПБ., 1902, 115.
593 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 149; aseve, saerTo samarTalSi, 
Tu gasayidi saqoneli nasyidobis xelSekrulebis dadebamde imyofeba myidvelis 
fizikur mflobelobaSi, aseT SemTxvevaSi myidvelis  mier masze mflobelobis 
gagrZeleba ganixileba, rogorc gamyidvelis mier myidvelisTvis gayiduli 
nivTis gadacema. ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrule-
baTa  samarTlebrivi buneba, Tb., 2010, 103.
594 Жалинский А., Pерихт А., Введение в немецкое право,  М., 2001, 423. 
595CitoSvili T., qonebaze sakuTrebis warmoSobis ZiriTadi samarTlebrivi 
aspeqtebi, Tb., 2006, 23.
596 Василевская Л.Ю., Учение о вещных сделках по германскому праву, М., 2004, 184.
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sanivTo moTxovnas.Aam SemTxvevaSi,  savindikacio sarCelze ufleba 
ki ar gadadis SemZenze sakuTrebis uflebisagan damoukideblad, 
aramed is sakuTrebis gadacemis Sedegia.597Mgadacemis es forma 
xSirad xorcieldeba fasiani qaRaldebis meSveobiT, magaliTad, 
sasaqonlo sawyobSi mibarebuli qonebis gayidva SesaZlebelia 
sawyobidan misi gamotanis gareSe.Aam dros mimbarebeli, mesakuTre 
sasawyobo mowmobas gadascems mesame pirs, anu SemZens indosa-
mentis meSveobiT, rac TavisTavad gulisxmobs, rom SemZens mieniWa 
Semnaxvelisgan qonebis gamoTxovisa da mis mflobelobaSi 
gadacemis moTxovnis ufleba. am uflebis miniWebis  momentidan, 
sawyobSi mibarebuli qoneba iTvleba axali SemZenisTvis 
gadacemulad.598

        
5. sakuTrebisa da  mflobelobis urTierTdamokidebuleba 
sakuTrebis dacvis procesSi

sakuTrebis  uflebis arsi gulisxmobs xelisuflebas, surdes 
da daavaldebulos sxvebi pativs scemdnen mesakuTris nebas, 
isargeblos Tavisi survilisamebr kuTvnili nivTiT.599 am uflebis 
ZaliT, mesakuTre eqskluziur uflebas acxadebs qonebaze da es 
ufleba ara fizikuri Zalis an sazogadoebrivi Cveulebis, aramed 
kanonis mier dacvas saWiroebs. amdenad, TiTqmis SeuZlebelia 
iseTi sazogadoebis warmodgena, romelSic scnoben da dauSveben 
kerZo sakuTrebas, magram ar uzrunvelyofen kanoniT mis dacvas 
(ieremia bentami).600

                                                            
597 WeWelaSvili z., sanivTo samarTali, Tb., 2006, 96. 
598CitoSvili T., qonebaze sakuTrebis warmoSobis ZiriTadi samarTlebrivi 
aspeqtebi, Tb., 2006, 24.
599 Дюги Л., Общие преобразования гражданского права со времени кодекса Наполеона (пер. 
с французского Сиверс М. М., под. ред. Гойхбарга А.Г.,), М., 1919, 13. 
600mosazreba miTiTebulia:paipsi r., sakuTreba da Tavisufleba, Tb., 2004. ufleba, 
romelic darRvevisas ar aris uzrunvelyofili dacvis  saSualebiT, mxolod 
deklaraciuli uflebaa. Грибанов В.П., Пределы осуществления и защиты гражданских 
прав, М., 1992, 96. jer kidev, safrangeTis 1789 wlis 26 agvistos adamianisa da 
moqalaqis uflebaTa deklaraciiT, sakuTreba aris wminda da xelSeuxebeli 
ufleba, aravis ar SeiZleba is waerTvas, garda kanoniT dadgenili aucilebeli 
sazogadoebrivi aucileblobisa da mxolod samarTliani da winaswari gadaxdis 
pirobiT. Хрестоматия по всеобщей истории государства и права, Т.2. под.ред. Батыра К.И., 
Поликарповой Е.В., М., 2003. TanamedroveobaSi adamianis uflebaTa evropuli 
sasamarTlos mier, evropuli sajaro wesrigis konstituciur aqtad aRiarebuli, 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciasTan (1950 w. 4 
noemberi) erTad miRebuli damatebiTi oqmis I muxlis Tanaxmad, yovel fizikur 
an iuridiul pirs gaaCnia Tavisi sakuTrebiT Seuferxebeli sargeblobis 
ufleba. mxolod sazogadoebrivi saWiroebisaTvis SeiZleba CamoerTvas vinmes 
sakuTreba, kanoniT da saerTaSoriso samarTlis zogadi principebiT 
gaTvaliswinebul pirobebSi. korkelia k., evropuli standartebis 
integraciisken: adamianis uflebaTa evropuli konvencia da saqarTvelos 
gamocdileba, Tb., 2007, 114. adamianis uflebaTa evropuli konvenciiT,
sakuTrebis dacva gaxda dResdReobiT saerTo evropuli standarti, romliTac 
evropelebs SeuZliaT iamayon, radgan is aZlevs adamianTa did raodenobas
evropaSi da mis farglebs gareT saimedo da gamocdil orientacias, 
dafuZnebuls evropul konsensusze. Бернсдорфф Н., Охрана собственности по ЕКПЧ –
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5.1. sakuTrebis sanivTosamarTlebrivi dacvis saSualebebis zogadi 
daxasiaTeba
     sakuTrebis samoqalaqosamarTlebrivi dacvis qveS moiazreba 
samoqalaqo kanonmdeblobiT gaTvaliswinebuli saSualebebis 
erToblioba, romlebic gamoiyeneba misi darRvevisas da 
mimarTulia mesakuTris qonebrivi mdgomareobis aRdgenisa da misi 
interesebis dacvisken. sanivTosamarTlebrivi dacvis saSualebebi 
xasiaTdeba imiT, rom mimarTulia sakuTrebis, rogorc absolu-
turi uflebis dacvisken nebismieri mesame piris winaaRmdeg, rac 
ar aris dakavSirebuli raime konkretul valdebulebasTan da 
miznad isaxavs aRdges mesakuTris kuTvnili uflebamosilebebi, an 
aRikveTos maTi ganxorcielebis winaaRmdegobebi.601 roca sakuT-
rebis dacvazea saubari, aqac, iseve rogorc yvela ZiriTadi 
uflebis SemTxvevaSi, misi negatiuri mxare igulisxmeba _ yvelas 
valdebuleba, ar xelyon piris sakuTreba, misi pozitiuri 
mdgomareobis mSvidad ganxorcielebis garantiaa602. sanivTo 
samarTlebrivi dacvis saSualebebs miekuTvneba savindikacio da 
negatoruli sarCelebi. 
     digestebis Tanaxmad, sarCeli sxva araferia, Tu ara piris 
ufleba sasamarTlo wesiT ganaxorcielos kuTvnili moTxovna. 
msgavsi Sinaarsi gaaCnda sarCels revoluciamdel rusul doqtri-
naSic, kerZod, sarCeli ganimarteboda, rogorc erTi piris mo-
Txovna meoris mimarT, dafuZnebuli uflebaze da sisruleSi 
moyvanili sasamarTlos mier.603 Tanamedrove saproceso samarTleb-
rivi doqtrina sarCels gansazRvravs, rogorc dainteresebuli 
piris mimarTvas sasamarTlosadmi  darRveuli an sadavo uflebis 
dacvis moTxovniT, uflebis Sesaxeb davis gadawyvetis gziT.604

sanivTosamarTlebrivi sarCelebi icavs marTlzomier  mflo-
bels. aseTia mflobeloba, romelic efuZneba samarTlebriv safuZ-
vels. marTlzomieria ara mxolod mesakuTris, aramed sxva sanivTo 
da valdebulebiTi uflebis mqone subieqtebis mier normatiuli 
aqtebis moTxovnebis Sesabamisad da mesakuTris nebaze dayrdnobiT  
ganxorcielebuli faqtobrivi batonoba.605

                                                                                                                                                                                  
между effect utile, с одной стороны, и margin of appreciation или judicial self--restraint с другой
стороны, ж. `Южнокавказский юридический журнал,~ #1, 2010, 34.  
601 Гуев А.Н., Гражданское  право, Т.1, М., 2003, 241.
602zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, 
Tb., 2007, 98.
603Кавелин К.Д., Основные начала гражданского судоустроиства и гражданского судопроизводства 
в период времени от уложения до учреждения о губерниях, М., 1844. miTiTebulia: Трашкова 
Н.M., Иск как защита прав истца в гражданском процессе, к истории вопроса, ж. `Вестник 
Московского университета,~ №5, 2008,  92.
604 Дехтерева Л.П., Пивульский В.В., Шугева О.А., Гражданский процесс, М., 2004, 53. 
605 Шагова В.В.,Договор как основание возникновения прав титульных владельцев по российскому 
гражданскому праву: В книге: Некоторые вопросы договорного права России и зарубежных стран,
М., 2003, 20.
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5.2. savindikacio sarCelis ganxorcielebis winapirobebi

5.2.1. materialursamarTlebrivi garemoebebi

savindikacio sarCeli aris aramflobeli mesakuTris an sxva 
kanonieri mflobelis sarCeli ukanono mflobelis winaaRmdeg 
individualuri niSniT gansazRvruli da naturiT arsebuli nivTis 
dabrunebis Taobaze,606magaliTad, germaniis sk-is 985-e paragrafis 
Tanaxmad, mesakuTres SeuZlia mflobelisagan nivTis ukan 
dabrunebis moTxovna.607 saqarTvelos uzenaesma sasamarTlom erT-
erT saqmesTan dakavSirebiT miuTiTa, rom savindikacio sarCelis 
dakmayofileba xdeba sami winapirobis arsebobisas: 1) unda 
arsebobdes nivTis mesakuTre; 2) arsebobdes mflobeli, 3) 
mflobels ar unda hqondes nivTis flobis ufleba.608 nivTis 
ganadgurebis, gadamuSavebis, moxmarebis an faqtobrivi mflobelis 
msgavsi nivTebidan misi gamoyofis SeuZleblobisas, vindikaciis 
nacvlad xdeba valdebulebiTsamarTlebrivi sarCelis (deliqturi 
an kondiqciuri) wardgena,609radgan nivTis substanciis mospobisas 
wydeba sakuTreba da Sesabamisad, piris sanivTosamarTlebriv 
sarCelze ufleba. samoqalaqo ufleba da kanoniT daculi 
interesi xSirad Tanmxvedri samarTlebrivi kategoriebia, yovel 
uflebas safuZvlad garkveuli interesi udevs, romlis dasak-
mayofileblad ufleba eniWeba pirs, amdenad, daculi interesi 
xSirad gaSualebulia uflebiT da uflebis dacva imavdroulad, 
kanoniT daculi interesis dacvaa. zemoxsenebul SemTxvevaSi  
xorcieldeba mxolod nivTis yofili mesakuTris kanoniT 
uzrunvelyofili interesis, aRidginos Tavisi qonebrivi 
mdgomareoba, dacva, radgan sakuTrebis ufleba aRar arsebobs.610

savindikacio sarCelis Sinaarss Seadgens ukanono mflobe-
lisgan nivTis dabruneba mesakuTrisTvis, anu moqmedeba, romlis 
ganxorcielebasac iTxovs mosarCele, sarCelis sagania –
mosarCelis mier miTiTebuli ufleba, romlis ZaliTac piri 
flobda nivTs da  romelic eqvemdebareba sasamarTlo dacvas.611

xolo sarCelis safuZvelia is iuridiuli faqtebi, romelsac 
mosarCele ukavSirebs Tavis moTxovnebs, kerZod, nivTis kanonieri 
mflobelobidan gamosvlis garemoebebi, misi mopasuxesTan 
moxvedris pirobebi, sadavo nivTis arseboba naturiT, mopasuxesa 
da mosarCeles Soris valdebulebiTi urTierTobis ar arseboba 
sadavo nivTis Taobaze. am sarCelis wardgenisas mosarCelem unda 
                                                            
606 Сергеев А.П., Толстой Ю.К., (ред.), Гражданское право, М., 1997, 444. 
607 germaniis samoqalaqo kodeqsi (BGB),  (2010 wlis 1 martis mdgomareobiT),
mTargmneli da red. WeWelaSvili z., Tb., 2010, 98.
608  susg, 27 ivnisi, 2003 w, saqarTvelos uzenaesi sasamarTlos gadawyvetilebani
samoqalaqo, samewarmeo da gakotrebis saqmeebze, #8, 2003, 2077.
609 Скварцов О.Ю., Защита права собственности   и судебно-арбитражная практика, М., 1997, 10.
610 galdava g.,samoqalaqo uflebaTa dacvis formebi da saSualebebi saqar-
Tvelos samoqalaqo kodeqsis mixedviT, Jurn.`samarTlis GJurnali”, #1, 2009, 119.
611 Дехтерева Л.П., Пивульский В.В., Шугева О.А., Гражданский процесс, М., 2004, 53.
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amtkicos Tavisi uflebis arseboba nivTze,Aaseve, is, rom mopasuxis 
mflobeloba ukanonoa.612

5.2.2. savindikacio moTxovna xandazmulobasTan kavSirSi

    xandazmuloba aris drois periodi, romlis gasvlis Semdeg 
dgeba garkveuli iuridiuli Sedegi _ warmoiSoba an wydeba 
samarTlebrivi urTierToba.613 xandazmulobis vada uflebis 
subieqts atyobinebs, Tu ra xnis ganmavlobaSia misi darRveuli 
ufleba kompetenturi organos mxridan dacvaunariani.614

xandazmulobis vadis arseboba aiZulebs samarTlebrivi 
urTierTobis monawileebs droulad izrunon Tavisi uflebebis 
ganxorcielebisa da dacvisTvis.615uflebis ganxorcielebis 
SezRudvam gansazRvruli vadebiT, unda uzrunvelyos 
samarTlebrivi stabiluroba da samarTlebrivi mSvidoba.616 piri, 
romelmac ar waradgina dadgenil droSi sarCeli Tavisi uflebis 
dasacavad, kargavs uflebis dacvis SesaZleblobas.617 sasamarTlos 
uari sarCelze niSnavs sarCelze uflebis gaqarwylebas, anu 
sasamarTlos meSveobiT uflebis dacvis SesaZleblobis 
dakargvas.618 vindikaciis dros es gulisxmobs, sasamarTlos uars 
dakmayofildes piris moTxovna, gadaeces sadavo nivTi.619

amdenad, xandazmulobis gasvliT wydeba sasamarTlos an sxva 
organos meSveobiT, piris moTxovnis iZulebiT ganxorcielebis 
SesaZlebloba, magram ara maTTvis mimarTvis ufleba, rac droiT 
SezRuduli ar aris.620 xandazmuloba spobs moTxovnis iZulebiT 
ganxorcielebis SesaZleblobas materialuri da ara 
procesualuri TvalsazrisiT. xandazmulobis vadis gasvlis 
miuxedavad, moTxovna ganxilul unda iqnes, da Tu gamoirkveva, 
rom ar arsebobs xandazmulobis vadis SeCerebis an Sewyvetis  
safuZvlebi, moTxovna ar dakmayofildeba.621

5.3. negatoruli sarCelis arsi

negatoruli sarCeli (actio negotoria) mimarTulia uflebis iseTi 
darRvevis winaaRmdeg, rac ar aris dakavSirebuli nivTis mflobe-
lobis dakargvasTan, magram xelSemSlelia nivTiT sargeblobisa 

                                                            
612 Гомола А.М., Гражданское право, М., 2003, 201. 
613 Шершеневич Г.Ф., Учебник русского гражданского права, М., 1995, 133.
614 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 118.
615axvlediani z., saqarTvelos samoqalaqo kodeqsis komentari, w.I, red. Wanturia 
l., axvlediani z., zoiZe b., jorbenaZe s., Tb., 1999, 316. 
616 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 121.
617 Бутовский А.К., Давность  владения, СПБ., 1911, 13.
618 Фарматов И., Последствия истечения срока  исковой давности, ж. `Хозяйство и право,~ №12, 
2005, 72.
619 Моргунов С.В., Исковая давность в правилах о виндикации. ж. `Вестник высшего арбитражного 
суда Российской Федерации,~ №4, 2005, 136.
620 ZlieriSvili z., nardobis xelSekrulebis samarTlebrivi buneba, Tb., 2011, 197.
621 Aaxvlediani z., saqarTvelos samoqalaqo kodeqsis komentari, w.I, red.
Wanturia l., axvlediani z., zoiZe b., jorbenaZe s., Tb.,1999, 317.
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da gankargvisTvis, e.i. piri moklebulia am uflebamosilebaTa 
ganxorcielebis SesaZleblobas, radgan sxva piri Tavisi 
moqmedebiT xels uSlis maT realizebas.622 ukanono xelSeSlis 
aRkveTis moTxovnis wardgena SesaZlebelia, ara mxolod 
arsebuli, aramed mosalodneli darRvevis aRsakveTad, Tu 
mosarCele SeZlebs daamtkicos, rom arsebobs misi uflebis xel-
yofis realuri safrTxe.623Aam sarCelis safuZvelia garemoebebi, 
romlebic afuZneben mosarCelis mier nivTiT sargeblobisa da 
gankargvis uflebamosilebas, aseve amtkiceben, rom mesame pirTa 
moqmedeba abrkolebs maT ganxorcielebas. mosarCeles ar evaleba 
amtkicos mopasuxis moqmedebis an umoqmedobis aramarTlzomiereba, 
is ivaraudeba, sanam mopaxuxe ar daamtkicebs mis marTlzomierebas. 

negatoruli sarCeli miznad isaxavs mesakuTris Tavisuflebis 
aRiarebas xelmyofisagan, pirvandeli mdgomareobis aRdgenas, 
zianis anazRaurebasa da dacvis garantiebis Seqmnas SemdgomSi 
SesaZlo xelyofisagan.624 Nnegatoruli sarCeliT sargeblobs 
rogorc mesakuTre, ise nebismieri marTlzomieri mflobeli, xolo 
servitutis uflebis mqone pirs sanivTo sarCelebidan   mxolod 
negatorul sarCelze aqvs ufleba, mas SeuZlia moiTxovos 
rogorc servitutis miznebis ganxorcielebaSi xelSemSleli 
garemoebebis aRkveTa, ise im zianis anazRaureba, romelic miadga 
mflobelobis xelyofis gamo.625

5.4. mopasuxis utitulo mflobeloba _ vindikaciis ucilobeli  
piroba

5.4.1. mflobelobis aramarTlzomiereba, rogorc normatiuli    
Sefaseba

savindikacio sarCelis ganxorcielebis Sedegebi damokide-
bulia imaze, Tu ra saxis aramarTlzomieri mflobelia mopasuxe. 
mflobeloba  ukanonod CaiTvleba, Tu mis warmoSobas safuZvlad 
iuridiuli faqti ar udevs. magaliTad, Tu piri TviTneburad, 
Zalis gamoyenebiT an nivTis moparvis gziT daeufleba mas, mflo-
beloba iqneba ukanono, radgan is sakuTrebis an mflobelobis 
warmoSobis kanonier safuZvels ar emyareba.Uukanonoa baTili
garigebiT warmoSobili mflobelobac. aramarTlzomieri mflo-
belia ara mxolod is, vinc TviTneburad miiTvisa sxvisi qoneba, 
aramed isic, vinc nivTi moipova mis gankargvaze arauflebamosili 
pirisgan. amitom, ar aris aucilebeli,rom  mflobelis moqmedeba 

                                                            
622 Пиляева В. В., Гражданское право с образцами договоров, М., 2002, 86. 
623 biolingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa
miRebis meTodika, II gamocema, Tb., 2004, 149.
624 Кочеткова Ю.А., Соотношение вещно правовых и обязательственно правовых способов 
защиты права собственности–древнеримские истоки и современная Россия, Актуалные проблемы 
гражданского права, вып.2, Сб.Статей, под.ред. Брагинского М.М., М., 2000. http://lex-
jure.ru/law/news.php.
625 Чантурия Л., Ограниченные вещные права и их особенности в гражданском праве 
Туркменистана, В книге: Право, Экономика, Благосостояние, Актуальные вопросы правовой 
реформы в Туркменистане, (Нурыев Я., Чантурия  Л. ,изд.), Asgabat, 2010, 161.
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iyos braleuli, sakmarisia mflobeloba iyos obieqturad 
ukanono.626

   kanonieri da ukanono mflobeloba normatiuli Sefasebis 
safuZvelze dgindeba, imis mixedviT, Tu ramdenad Seesabameba 
mflobeloba kanonis nebas, mis moTxovnas. kanonieria mflobeli, 
romelic samarTlebriv safuZvelze axorcielebs nivTis mimarT 
faqtobriv batonobas,627aseTia mesakuTrisa da yvela sxva 
titulovani mflobelis faqtobrivi batonoba,628e.i. yvela im piris, 
romelTa mflobelobac mesakuTris mflobelobidan aris nawar-
moebi.629

5.4.2. keTilsindisierebisa da marTlzomierebis cnebaTa                     
                    urTierTmimarTeba

aramarTlzomieri mflobeloba Tavis mxriv, iyofa keTilsin-
disier da arakeTilsindisier mflobelobad. damkvidrebuli 
SexedulebiT, keTilsindisierebas mniSvneloba aqvs uflebis 
armqone pirisaTvis,630 Tumca arsebobs aseve, keTilsindisierebis 
farTo gageba, romelic moicavs marTlzomier mflobelobasac. am 
TvalsazrisiT, mesakuTris an sxva kanonieri mflobelis 
mflobelobac  keTilsindisieria.

swored, am mosazrebas ganamtkicebs saqarTvelos samoqalaqo 
kodeqsis 159-e muxli (pirveli  winadadeba), sadac mocemulia 
keTilsindisieri mflobelis ganmarteba, romelic moicavs 
keTilsindisieri mflobelobis mxolod erT SemTxvevas_ 
keTilsindisieria mflobeli, romelic nivTs marTlzomierad 
flobs. SesaZloa, amgvari midgoma ganpirobebuli iyos im 
garemoebiT, rom saqarTvelos samoqalaqo kodeqsi mflobelobiT
(faqtze damyarebuli) dacvas, rac Tavisi arsiT gamartivebuli 
dacvaa, avrcelebs mxolod keTilsindisier mflobelze, romelSic 
unda igulisxmebodes, rogorc marTlzomieri, ise 
aramarTlzomieri mflobeli. marTalia, titulovan mflobels 
aqvs petitoruli (uflebaze damyarebuli) dacvis SesaZleblobac, 
utitulo mflobelisgan gansxvavebiT, romlisTvisac mxolod 
posesoruli dacvaa xelmisawvdomi, magram mflobelobiTi dacva 
misTvisac xelsayrelia procesualuri TvalsazrisiT.  

  xolo 159-muxlis meore winadadeba, swored aramarTlzomier 
keTilsindisier mflobels gulisxmobs: keTilsindisieria 

                                                            
626 Шагова В.В., Договор, как основание возникновения прав титульных владельцев по
российскому гражданскому праву, В книге: Некоторые вопросы договорного права России и 
зарубежных стран, М., 2003, 20. 
627susg #as-1075-1323-05, 15 maisi, 2006 w,saqarTvelos uzenaesi sasamarTlos gada-
wyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2006, 25.
628suxitaSvili d., suxitaSvili T., mflobelobis problemebi qarTul samoqa-
laqo samarTalSi, Jurn. `marTlmsajuleba”, #1, 2010, 50.
629susg #as-87-531-06, 27 seqtemberi, 2006 w, saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2006.
630 Скловский К.И., К вопросу о применении понятий добросовестности и  основы правопорядка и 
нравственности, ж. `Хозяйство и право,~  №8, 2005, 140.
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mflobeli…... romelic  uflebamosil pirad SeiZlebა iqnes miCneuli 
saqmian urTierTobebSi saWiro gulmodgine Semowmebis safuZvelze.

am SemTxvevaSi, mflobels ar gaaCnia nivTis flobis 
samarTlebrivi safuZveli, Tumca mflobelsa da sxva 
uflebamosils Soris arsebobs samarTlebrivi urTierToba, 
romelic  ar aris namdvili, magram misi baTiloba SeuZlebelia, 
amocnobil iqnes gulmodgine Semowmebis  Sedegad,631 Sesabamisad, 
keTilsindiseri aramarTlzomieri mflobeli miiCneva 
uflebamosil pirad samoqalaqo brunvis monawileTa interesebis 
dacvis mizniT. 
    aRsaniSnavia, rom saqarTvelos uzenaesi sasamarTlo xSirad 
sworad ganmartavs 159-e muxlis I winadadebas da miuTiTebs: pirs 
ar gaaCnda qonebis flobis raime safuZveli, amdenad is ver 
iqneboda nivTis keTilsindisieri mflobeli;632 keTilsindisierad 
iTvleba mflobelobis marTlzomieri SemZeni.633

5.4.3. keTilsindisiereba sinamdvilis subieqturi Sefasebis 
sivrceSi
    
   aramarTlzomieri mflobelobis keTilsindisierad da 
arakeTilsindisierad dayofis kriteriumia mflobelis subieqturi 
damokidebuleba mflobelobis SeZenis samarTlebrivi safuZvli-
sadmi. sanivTo samarTalSi moqmedebs keTilsindisierebis principi 
subieqturi gagebiT, keTilsindisiereba arsebobs subieqturi Sefa-
sebis sivrceSi, masSi vlindeba mflobelis damokidebuleba sinam-
dvilisadmi,634 rac pirovnebis mier misgan damoukidebeli 
faqtobrivi garemoebebis codna-arcodnasTan, aRqmasTan aris dakav-
Sirebuli. xolo valdebulebiT samarTalSi moqmedebs keTilsin-
disierebis principis obieqturi gaazreba, rac piris qcevis 
Sefasebas gulisxmobs urTierTobis xasiaTidan gamomdinare.635

keTilsindisierebis principi eyrdnoba kontrahentis qcevis 
standarts,636 icavs mxareTa samarTlian molodinsa da maT Soris 

                                                            
631 Книпер Р., Владение в гражданском праве  Туркменистана,  В книге: Право, Экономика, 
Благосостояние, Актуальные вопросы правовой реформы в Туркменистане, (Нурыев Я .,Чантурия 
Л., изд.), Asgabat, 2010,101 .
632susg #as400--648-08, 2dekemberi, 2008w, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #3, 2008, 40.
633susg #3k1474-02, 18 Tebervali, 2003 w, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #4, 2003, 965;
susg #as1263-1503-05, 27 aprili, 2006 w, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2006, 18.
634 zoiZe b., leqciis Canaweri sanivTo samarTalSi. 19.03.2010. 
635Zeller. mosazreba miTiTebulia: vaSakiZe g., keTilsindisiereba saqarTvelos
samoqalaqo kodeqsis mixedviT. abstraqcia Tu moqmedi samarTali, Jurn. 
`qarTuli samarTlis mimoxilva~ #1 (10), 2007, 48.
636ioseliani a., keTilsindisierebis principi saxelSekrulebo samarTalSi 
(SedarebiTsamarTlebrivi gamokvleva), Jurn. `qarTuli samarTlis mimoxilva,~ 
spec. gamocema, 2007, 20.
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urTierTndobaze damyarebul TanamSromlobas.637

keTilsindisieria mflobeli, romelmac ar icoda da arc 
SeeZlo scodnoda, Tavisi faqtobrivi batonobis ukanonobis Sesa-
xeb,638 is, visac ar hqonda SesaZlebloba gaecnobierebina urTier-
TobaSi arsebuli defeqtebi, daenaxa mflobelobis xarvezianoba,639

vinc miiCnevs mis mier nivTis SeZenas marTlzomierad. SeZenis 
samarTlebrivi safuZveli aris keTili rwmenis mtkicebuleba, is 
emsaxureba bona fides-is gamarTlebas,640 amitom, mflobelis Secdoma 
sapatiebelia. zedapiruli warmodgena ki ar aniWebs mflobels 
keTilsindisierebis xarisxs, aramed saWiroa, misi mflobeloba 
mopovebuli iyos windaxedulad. is, vinc arasapatio Secdomis 
Sedegad darwmundeba Tavis simarTleSi, ver CaiTvleba keTilsin-
disierad. mxolod gonivruli molodinis gawbileba gamoiwvevs 
samarTlebriv Sedegebs.641 keTilsindisieri mflobeli ar unda 
iqnes ganxiluli sxvisi uflebis xelmyofad, radgan mis 
moqmedebaSi ar aris brali.642

germaniis samoqalaqo kodeqsSi keTilsindisierebis cneba 
mocemulia negatiuri formulirebiT: SemZeni ar aris keTilsin-
disieri, Tu man icis an uxeSi gaufrTxileblobis Sedegad ar 
icis, rom nivTi gamsxvisebels ar ekuTvnis (932-e paragrafis me-2 
nawili).643 uZrav nivTTan dakavSirebiT, SemZenis keTilsindisiereba 
ar arsebobs mxolod maSin, Tu SemZenma icis, rom nivTi ekuTvnis 
mesame pirs da ara gamsxvisebels. is vinc iZens miwis nakveTze 
sakuTrebis uflebas, misTvis saadgilmamulo wignSi Canaweri gani-
xileba sworad, garda im SemTxvevisa, roca arsebobs Sesagebeli 
Canaweris namdvilobis Sesaxeb an SemZenisTvis cnobilia Canaweris 
uzustoba.644

ruseTis sk-is mixedviT, mflobeli iTvleba keTilsindi-
sierad, Tu nivTis SeZenisas man ar icoda da, arc SeeZlo scod-
noda, rom gamsxvisebeli ar iyo uflebamosili mis gasxvisebaze 
(302-e muxli).645 arakeTilsindisieria mflobeli, vinc icis an 
garemoebis ZaliT unda icodes, rom ara aqvs nivTis flobis 
ufleba, radgan ganaxorciela marTlsawinaaRmdego moqmedeba, an 

                                                            
637vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT. 
abstraqcia Tu moqmedi samarTali, Jurn. `qarTuli samarTlis mimoxilva~ #1 
(10), 2007, 18.
638 Белов В, А., Гражданское право,  М., 2003, 465.
639 susg #as-307-712-06,17 noemberi, 2006, saqarTvelos uzenaesi sasamarTlos gada-
wyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2006, 106. 
640 Дернбург  Г., Пандекты, Т. 2, пер. Блоха А.Ю., Гальпера А.Я., Унтелова Д. И., Шнейдера К.А., 
под. ред. Мейендорфа А.Ф., СПБ., 1905, 66.
641vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT. 
abstraqcia Tu moqmedi samarTali,HJurn. `qarTuli samarTlis mimoxilva~ #1
(10), 2007, 48. 
642 Шершеневич  Г.Ф., Учебник русского гражданского право, Т.1, М., 1914, 277.
643 germaniis samoqalaqo kodeqsi (BGB),  (2010 wlis 1 martis mdgomareobiT),
mTargmneli da red. WeWelaSvili z., Tb., 2010, 191.
644 Жалинский А., Рерихт А.,  Введение в немецкое право,  М., 2001, 424.
645 Борисов А.Б., (ред.), Комментарий к гражданскому кодексу Российской федерации, Ч, 1, 2, 3, 2-
ое изд., М., 2002, 316.



121

icis, rom nivTi SeiZina gasxvisebaze arauflebamosili  pirisgan.646

holandiis sk-is mixedviT, piri ar miiCneva keTilsindisierad, Tu 
is flobda informacias faqtis an uflebis Sesaxeb, romelTa 
mimarTac dadga misi keTilsindisierebis sakiTxi.647 arakeTilsin-
disierad miiCneva is, visTvisac cnobilia garemoebebi, romlebic 
saRad moazrovne pirs garigebis mimarT eWvs aRuZravda.648 piris 
arakeTilsindisier mflobelad Sefasebisas eWvi unda iyos 
gonivruli, anu unda arsebobdes  imgvari faqtebi da informacia, 
rac obieqturad akavSirebs aramarTlzomier mflobels samarTal-
darRvevasTan.649 mflobelis arakeTilsindisierad cnobisTvis ar 
aris sakmarisi martivi gaufrTxilebloba, is ar vnebs keTilsindi-
sierebas, saWiroa, ganzraxva an uxeSi gaufrTxilebloba.650 rus 
civilistTa erTi nawili martiv gaufrTxileblobasac arakeTil-
sindisierebis niSnad miiCnevs (Петражицкий, Амфитеатров, Белов), 
xolo meore nawili mxolod ganzraxvasa da uxeS 
gaufrTxileblobas ukavSirebs arakeTilsindisierebas (Толстой, 
Ровний, Черепахин).651

5.5. mesakuTrisa da aramarTlzomier mflobelTa urTierTmo-
Txovnebi vindikaciisas

5.5.1. nivTisa da nayofis dabrunebis valdebuleba 
    
    savindikacio sarCeliT nivTis dabruneba yovelTvis xorci-
eldeba arakeTilsindisieri mflobelisagan, miuxedavad nivTis 
kanonieri mflobelobidan gamosvlis gzisa (nebiT Tu nebis 
winaaRmdeg) da SeZenis xasiaTisa (sasyidliT Tu usasyidlod), 
xolo keTilsindisieri mflobelisgan nivTis gamoTxova swored 
aRniSnul garemoebebzea damokidebuli. mesakuTres SeuZlia 
keTilsindisieri mflobelisgan nivTis dabruneba, Tu nivTi gavida 
misi mflobelobidan nebis winaaRmdeg (dakarga, mopares an sxva 
gziT), miuxedavad SeZenis xasiaTisa, xolo misi nebiT gasvlisas, 
mxolod maSin, Tu SeZena moxda usasyidlod (Cuqeba, memkvid-
reoba).652

    franguli samarTlis mixedviT, Tu mesakuTrem nivTi dakarga 
an mopares, mas SeuZlia nivTis gamoTxova nebismieri saxis ukanono 
mflobelisgan 3 wlis ganmavlobaSi nivTis dakargvis an moparvis 
dRidan. Tu nivTis SeZena moxda auqcionze, an im pirisgan, vinc 

                                                            
646 Богданова Е., Добросовестность участников договорных отношений как условие защиты их 
субъективных гражданских прав, ж. «Хозяйство и право», №2, 2010, 116.  
647 Костюк Н., Добросовестность в российском и зарубежном гражданском праве, ж. `Хозяйство и 
право~ №12, 2008, 88.
648 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tb., 2010, 220.
649  sssg  saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg,
#2/1/415.   q.baTumi, 2009 w, 6 aprili, saqarTvelos sakonstitucio sasamarTlo 
gadawyvetilebebi, baTumi, 2009,11.
650 Пятин С.Ю., Гражданское и торговое право зарубежных стран, М., 2009, 203. 
651 Лоренц Д., О совершенствовании института ограничения виндикации, ж. `Хозяйство и право,~
№8, 2008, 70.
652 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 97-98.
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yidis analogiur nivTebs, mesakuTre daibrunebs nivTs, mxolod 
SemZenisTvis mis mier gadaxdili safasuris gadaxdis SemTxve-
vaSi.653

vindikaciisas arakeTilsindisieri mflobeli valdebulia 
daabrunos rogorc nivTi, ise mTeli mflobelobis manZilze 
miRebuli, aseve, moxmarebuli an braleulad miuRebeli nayofis 
Rirebuleba. xolo keTilsindisieri mflobeli valdebulia nayo-
fis dabrunebaze im momentidan, roca Seityo an unda Seetyo 
mflobelobis ukanonobis Taobaze, an miiRo uwyeba mesakuTris 
sarCelis Sesaxeb. is uflebamosilia isargeblos nayofiT, vidre 
uflebamosili piri ar gamoiyenebs uflebas vindikaciaze. keTil-
sindisier mflobels ekuTvnis is nayofi, rac man miiRo manamde, 
sanam gaigebda Tavisi mflobelobis ukanonobis Sesaxeb, radgan 
darwmunebulia nivTze sakuTrebis uflebis arsebobaSi. sakiTxis 
aseTi gadawyveta ganpirobebulia imiT, rom nayofi, sameurneo 
sikeTe normaluri meurneobis TvalsazrisiT gaTvlilia Tavisu-
fali moxmarebisaTvis. nivTis keTilsindisieri mflobelisaTvis 
CamorTmeva gamoiwvevs misi meurneobis darRvevas. es nayofi mcdari 
sameurneo gegmis gziT ukve Sevida mflobelis meurneobis 
SemadgenlobaSi da myisierad misi amoReba, misTvis saziano 
iqneba.654

arakeTilsindisieri mflobeli pasuxs agebs mesakuTris winaSe 
nivTis dakargvis an dazianebisTvis, rogorc bralis arsebobisas, 
ise ararsebobisas, xolo keTilsindisieri mflobeli misTvis 
sarCelis wardgenamde ar agebs pasuxs nivTis dakargvis an 
dazianebisaTvis.655

5.5.2. gaweuli xarjebis samarTlebrivi Sefaseba

aramarTlzomier mflobels Tavis mxriv, SeuZlia mosTxovos 
mesakuTres an sxva uflebamosil pirs, nivTis Senaxvasa da 
gaumjobesebaze gaweuli xarjebis anazRaureba im drodan, roca 
mesakuTres mieTvleba nivTidan Semosavali, winaaRmdeg SemTxvevaSi, 
mesakuTre usafuZvlod gamdidrdeba. aRniSnuli, upirveles yov-
lisa, keTilsindisieri mflobelis uflebaa, Tu xarjebi ar aris 
kompensirebuli nivTiT sargeblobiT miRebuli nayofiT. xolo 
gaumjobeseba, iseTi xarjebi, rac ar aris dakavSirebuli nivTis 
Senaxvis aucileblobasTan, magram aqvs sasargeblo xasiaTi, 
radgan nivTis Rirebulebas zrdis, anazRaurdeba im SemTxvevaSi, 
rodesac nivTis mesakuTrisTvis dabrunebisas isev arsebobs. amas-
Tan, anazRaurdeba mxolod is gaumjobeseba, romlis gamocal-
kevebac nivTisgan SeuZlebelia an SesaZloa, magram mas damou-
kideblad, mflobelisTvis ara aqvs mniSvneloba. gamoyofadi 

                                                            
653 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т. 2, 
М., 2006, 376.
654 Петражицкий Л.И., Право добросовестного владельца на доходы с точек зрения догмы и
политики гражданского права, М., 2002, 215.
655Сергеев А. П., Толстой Ю.К., (ред.), Гражданское право, 6-ое изд., М., 2004, 562.
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gaumjobeseba SeiZleba daitovos ukanono mflobelma.656

germanuli sanivTo samarTali ganasxvavebs erTmaneTisgan 
savaldebulo xarjebs (Cveulebrivi da gansakuTrebuli xarjebi) 
da sxva xarjebs, romlebmac gamoiwvies nivTis Rirebulebis 
gazrda mesakuTris sasargeblod. arakeTilsindisieri mflobeli 
uflebamosilia moiTxovos mesakuTrisagan mxolod savaldebulo 
xarjebis anazRaureba davalebis gareSe sxvisi saqmeebis Sesru-
lebis wesebis mixedviT, Tu es xarjebi Seesabameba mesakuTris 
namdvil an savaraudo nebas, mis interesebs an mesakuTre 
gamdidrda maT xarjze. aucilebelia xarji, romelic gaweulia 
qonebis normalur mdgomareobaSi SenarCunebis mizniT, magaliTad, 
mimdinare remonti. zemoxsenebulis garda arsebobs e.w. fufunebaze 
gaweuli xarjebic, rac gulisxmobs mflobelis mier TviTneburad 
gaweul xarjebs, romlebic ukanono mflobels ar aunazRaurdeba, 
Tu am gziT miRebuli nivTi gamoucalkevebadia, sxva SemTxvevaSi 
mflobels aqvs misi datovebis ufleba.657

savindikacio sarCelis safuZvelze keTilsindisieri SemZenis-
Tvis sasyidliT SeZenili nivTis CamorTmeva, aris Sedegi 
gamyidvelis mier nasyidobis xelSekrulebiT gaTvaliswinebuli 
valdebulebis darRvevisa _ gadasces SemZens mesame pirTa ufle-
bebisgan Tavisufali, anu uflebrivad unaklo nivTi da amiT 
uzrunvelyos SemZenis mxridan nivTis mSvidi mflobeloba.658

gamyidveli movalea gadasces myidvels nivTze sakuTrebis 
ufleba sruli moculobiT imisaTvis, rom myidvelma nivTis  
mimarT ganaxorcielos mesakuTris yvela uflebamosileba raime 
SezRudvis gareSe. nivTis Uuflebrivi nakli gulisxmobs, rom 
mesame pirs SeuZlia myidvels ganucxados pretenzia nivTze Tavisi 
uflebis gamo, anu gayiduli nivTi ekuTvnis ar gamyidvels, aramed 
mesame pirs.Aamitom, mas SeuZlia gamoiTxovos nivTi SemZenisgan.659

SemZens evaleba, rom qonebaze mesame pirTa pretenziebis 
Sesaxeb  acnobos gamyidvels da moiTxovos misi CarTva procesSi, 
winaaRmdeg SemTxvevaSi, gamyidveli SeiZleba gaTavisufldes 
pasuxismgeblobisgan, Tu daamtkicebs, rom misi monawileoba 
procesSi, mis mier mtkicebulebebis wardgena xels SeuSlida
nivTis mflobelobis CamorTmevas SemZenisaTvis.660 sxva SemTxvevaSi, 
mflobels, romelic nivTs abrunebs, SeuZlia gamyidvelisgan 
zianis anazRaureba moiTxovos. 661   

                                                            
656 Скловский К. И., О правах владельца на плоды и доходы, ж. `Хозяйство и право,~ №1, 1999, 52. 
657 Сергеев А.П., Толстой Ю.К., (ред.), Гражданское право, М., 2004, 563.
658 Дождев Д.В., Римское частное право, М., 1997, 514.
659ZlieriSvili z.,qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTleb-
rivi buneba, Tb., 2010, 117.
660 Хаскельберг Б.Л., Ровный В.В., Консенсуальные и реальные договоры в гражданском праве, М.,
2004, 97.
661 Савиньи Ф. К., Обязательственное право, перевели с немец. Фукс В., Мандро Н., М., 1876, 452.
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5.6. vindikaciis SezRudvis wesi _ germanuli CveulebiTi 
samarTlis miRweva

5.6.1. romauli aqsiomis  uaryofa
    
    savindikacio sarCelis dakmayofileba, is rom ukanono 
mflobels CamoerTmeva nivTi, ganpirobebulia jer kidev romis 
samarTlidan momdinare principiT: aravis SeuZlia sxvas gadasces 
imaze meti ufleba, vidre Tavad gaaCnia,662 e.i. gamsxvisebels unda 
gaaCndes sakuTrebis ufleba, winaaRmdeg SemTxvevaSi is sakuTrebas 
ver gadascems SemZens. Sesabamisad, SemZeni xdeba mesakuTre, Tu 
gamsxvisebeli iyo mesakuTre an mis mier nivTis gasxvisebis 
uflebamosilebiT aRWurvili piri.663 aRniSnuli, e.w. mkacri 
vindikaciis principisagan gansxvavebiT, Zvel germanul samarTalSi 
damkvidrda principi, romelic dRemde moqmedebs kontinenturi 
evropis samoqalaqo samarTalSi da iwodeba vindikaciis SezRudvis 
wesad. am germanuli CveulebiTi samarTlis miRwevis664 Tanaxmad, 
mesakuTris vindikaciis ufleba izRudeba da SemZeni xdeba nivTis 
mesakuTre, Tu nivTi titulovani mflobelis xelidan gadis nebiT 
(Txovebis, mibarebis, qiravnobis, ijaris, pirobadebuli sakuTrebis 
uflebiT da sxva safuZvliT) da arauflebamosili piris mier 
sasyidliT xdeba gasxviseba keTilsindisier SemZenze.665nivTis 
kanonieri mflobelobidan misi nebis winaaRmdeg gamosvlis dros 
an usasyidlod SeZenisas, kanoni mesakuTris mxarezea da keTilsin-
disieri SemZenis interesTan SedarebiT, mis interess aniWebs 
upiratesobas, radgan mesakuTris neba ar monawileobs misi mflo-
belobis dakargvaSi, xolo usasyidlo SeZenisas SemZenisTvis 
nivTis CamorTmeviT, is ar ganicdis qonebriv zians. mesakuTres, 
romelic kargavs nivTs, adgeba dadebiTi ziani, xolo keTil-
sindisieri SemZeni, romelmac nivTi usasyidlod miiRo, misi 
CamorTmeviT mxolod sargebels kargavs.666 xolo vindikaciis Sez-
Rudvis wesis dros, kanoni upiratesobas keTilsindisier SemZens 
aniWebs.

5.6.2. vindikaciis SezRudvis wesis moqmedebis sivrce    
    
    vindikaciis SezRudvis wesis moqmedeba dakavSirebulia mTeli 
rigi garemoebebis arsebobasTan: 1) SemZeni keTilsindisieria: 
gulisxmobs keTilsindisierebas gamsxviseblis, rogorc mesakuT-
ris mdgomareobasTan mimarTebiT.667 aRniSnuli moZrav nivTTan 

                                                            
662ZnelaZe n., qonebis ukanono mflobelobidan gamoTxovisa da sakuTrebis ufle-
bis dacvis samarTlebrivi problemebi, Jurn. `marTlmsajuleba~ #2, 2007, 82.
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предпринимательского права Германии, М., 2001, 170. 
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dakavSirebiT gulisxmobs, gamsxviseblis mier nivTis flobas, 
xolo uZravTan _ misi, rogorc mesakuTris dafiqsirebas maregis-
trirebel organoSi; 2) nivTis gamsxvisebelsa da SemZens Soris 
dadebulia garigeba, romelic mimarTulia sakuTrebis uflebis 
gadacemisken; 3) garigeba sasyidliania; 4) SemZens faqtobrivad 
gadacemuli aqvs nivTi, romelic ar aris brunvidan amoRebuli an 
brunvaSi SezRuduli; 5) nivTi gamosulia marTlzomieri mflo-
belis xelidan misi nebiT.668

aRsaniSnavia, rom ruseTis federaciis samoqalaqo kodeqsi, 
doqtrinisgan gansxvavebiT, romelic aRiarebs vindikaciis 
SezRudvis wess, mkafiod da naTlad ver asaxavs mas. kodeqsis is 
normebi, romlebic exeba sakuTrebis uflebis warmoSobas an 
Sewyvetas, ar miuTiTeben keTilsindisieri SemZenis mier sakuT-
rebis uflebis mopovebaze da mesakuTris uflebis Sewyvetaze, 
rodesac mesakuTris mflobelobidan misi nebiT gasuli nivTi 
arauflebamosili pirisgan sasyidliT gasxvisdeba keTilsindisier 
SemZenze.669 mecnierTa erTi nawili, am viTarebaSi, keTilsindisier 
SemZens adarebs romaul bonitarul mesakuTres, radgan mas gaaCnia 
mflobelobaze meti, magram sakuTrebaze naklebi ufleba.670

vindikaciis SezRudvis  wess aRiarebs ruseTis saarbitraJo 
sasamarTlo. mis praqtikaSi damkvidrda wesi, romlis Tanaxmad, 
mesakuTres uari unda eTqvas savindikacio moTxovnis dakmayofi-
lebaze, Tu keTilsindisierma SemZenma gasxvisebaze araufleba-
mosili pirisgan sasyidliT SeiZina mesakuTris mflobelobidan 
nebiT gasuli nivTi.671

sadavoa sakiTxic, moqmedebs Tu ara vindikaciis SezRudvisas 
SeZeniTi xandazmuloba. damkvidrebuli SexedulebiT, SeZeniTi 
xandazmuloba vadis gasvlis gareSe ar moiazreba.

5.6.3. saqarTvelos samoqalaqo kodeqsis danawesi vindikaciis 
SezRudvis wesis Sesaxeb 

saqarTvelos sk-is 187-e muxlis I nawilis I winadadeba: SemZeni 
xdeba nivTis mesakuTre maSinac, roca gamsxvisebeli ar iyo nivTis 
mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria, 
pirdapir kavSirSia kodeqsiseul normasTan, romelic mesakuTred 

                                                            
668Pахмилович В.А.,О праве собственности на вещь отчужденную неуправомоченным лицом 
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mesakuTris mier nivTis gamoTxovas nebismieri SemZenisgan, rac gazrdis
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xarisxs.Тархов В.А.,Рыбаков В.А.,Собственность и права собственности, Уфа, 2000, 194. 
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671 Василевская  Л.Ю., Учение  о вещных сделках по германскому праву, М., 2004, 203.
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yofnis prezumfcias ganamtkicebs _ ivaraudeba, rom nivTis 
mflobeli aris misi mesakuTre  (158-e muxlis I nawili).  orive 
zemoxsenebuli norma uzrunvelyofs moZravi nivTis 
keTilsindisieri SemZenis interesebis dacvasa da samoqalaqo 
brunvis gamartivebasa da simtkices. 

amasTan, Tu 187-e muxlis I nawilis I winadadeba  am muxlis 
meore nawilisgan damoukideblad iqneboda gaazrebuli, maSin 
nebismieri baTili gankargva gamsxviseblis arauflebamosilebis 
gamo, namdvili iqneboda da keTilsindisieri SemZeni yovelTvis 
SeiZenda sakuTrebas. swored, am muxlis meore nawilis funqciaa 
daakonkretos, Tu ra garemoebebis arsebobisas xdeba nivTis 
keTilsindisieri SemZeni mesakuTre da rodis ar dadgeba es 
Sedegi. samoqalaqo kodeqsSi ganxorcielebuli cvlilebis 
(28.12.2011.) Sedegad,  187-e muxlis meore nawilis pirveli 
winadadeba  ase Camoyalibda: keTilsindisieri SemZeni ver gaxdeba 
nivTis mesakuTre, Tu es nivTi mesakuTrem dakarga, mas mohpares, an 
misi nebis winaaRmdeg sxvagvarad gavida misi mflobelobidan, anda 
SemZenma is usasyidlod miiRo.

aRsaniSnavia, rom saqarTvelos uzenaesma sasamarTlom 
winamdebare norma sworad ganmarta da miuTiTa, rom Tu nivTi 
mesakuTris xelidan misi nebis gareSe gamovida, axali mflobeli 
valdebulia nivTi daubrunos mesakuTres.672

    es danawesi pirdapir ar miuTiTebs moZravi nivTis 
keTilsindisieri SemZenis mier sakuTrebis uflebis mopovebis 
pirobebze, Tumca aRniSnuli gansazRvrulia civilistur 
doqtrinaSi, kerZod  mesakuTris mflobelobidan misi nebiT nivTis 
gamosvla, nivTis SeZena keTilsindisieri mflobelis mier, 
sasyidliT SeZena. aRniSnuli muxlis II nawilis formulirebis 
miRma logikurad, swored es garemoebebi moiazreba.  marTebulia, 
normis Semfardebelma aRniSnuli normis gamoyenebisas 
gaiTvaliswinos rogorc  arsebuli mocemuloba, ise mis miRma 
moazrebuli sinamdvile.

5.7. Teoriebi vindikaciis SezRudvis wesis Sesaxeb
    
   vindikacis SezRudvis wesi Tavdapirvelad savaWro samarTalSi 
Camoyalibda,sadac brunvis interesebma adreve moiTxova keTilsin-
disieri SemZenis interesebis dacva. civilistur doqtrinaSi 
arsebobs ramdenime Teoria, romelic asabuTebs am wesis arsebobas.

5.7.1. `mesakuTris bralis~ Teoria
    
    am Teoriis mixedviT, nivTis aramarTlzomier gasxvisebaSi 
braleuli Tavad mesakuTrea, radgan mas ekisreboda valdebuleba 
gulisxmierad SeerCia kontrahenti. man Tavisi nebiT miando 
arasaimedo partniors nivTi, Sesabamisad, uaryofiT Sedegebzec 

                                                            
672  susg #3k-470-02, 8 ivlisi, 2002, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo,samewarmeo da gakotrebis saqmeebze, #10, 2002, 1815.
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unda iyos pasuxismgebeli.673 sapirispiro mosazrebiT, mesakuTres 
yovelTvis ver daedeba brali uyuradRebobaSi, mesakuTre nivTis 
droebiT mflobelobaSi gadacemis xelSekrulebis dadebisas 
SesaZloa, ufro windaxedulad moqmedebdes, vidre sakuTriv nivTis 
SeZenisas. xolo varaudi mesakuTris bralis Sesaxeb,Tavisi arsiT 
niSnavs mesakuTris samoqalaqosamarTlebrivi pasuxismgeblobis 
dawesebas sakuTari Tavis mimarT, rac dauSvebelia.674

5.7.2. `moCvenebiTi uflebis~ Teoria

aRniSnuli Teoria emyareba uflebis garegnul xedvas, anu Tu 
nivTi imyofeba aramesakuTris faqtobriv mflobelobaSi, es qmnis 
mflobelis mesakuTred yofnis moCvenebiTobas. mesame pirebisTvis 
is miiCneva mesakuTred, radgan maTTvis uflebis xarvezi amouc-
nobia. saqonelbrunvis usafrTxoeba moiTxovs, rom arsebobdes 
ndoba garegnuli faqtobrivi mdgomareobisadmi, garegnul sicxa-
deSi gamsxvisebelis mflobeloba igulisxmeba. amdenad, sakuTreba 
SeiZleba SeZenil iqnes aseve im pirisgan, romelic qmnis uflebis 
arsebobis moCvenebiTobas. amasTan, arsebobs mosazreba, romelic 
afarToebs vindikaciis SezRudvis wesis moqmedebis farglebs da 
miuTiTebs, rom keTilsindisieri SemZenis mier sakuTrebis ufle-
bis SeZena dasaSvebi unda iyos nebismieri saxis mflobelisgan, 
radgan uflebis moCvenebiToba SeiZleba arsebobdes naqurdali 
nivTis gamyidvelis mxarezec.675

5.7.3. `naklebi borotebis~ Teoria

keTilsindisieri SemZenisa da mesakuTris interesTa koliziis 
dros, sakiTxi wydeba im piris sasargeblod, romelsac aqvs 
naklebi SesaZlebloba daicvas sakuTari interesebi, Tu sakiTxi  
nivTis CamorTmevis Taobaze mis sawinaaRmdegod gadawydeba. kanon-
mdebeli mesakuTrisTvis vindikaciaze uaris Tqmisas, iTvalis-
winebs, rom mesakuTrem, rogorc wesi icis is piri, romelsac 
gadasca qoneba da aqvs SesaZlebloba moiTxovos misgan zianis 
anazRaureba. am viTarebaSi, keTilsindisieri SemZenisTvis nivTis 
CamorTmevisas, es ukanaskneli gacilebiT rTul mdgomareobaSi 
aRmoCndeboda. kerZod, metia albaToba, rom man ar icodes, Tu 
visgan iyida nivTi, Sesabamisad, naklebi SesaZlebloba gaaCnia 
moiTxovos misgan zianis anazRaureba. sxva mdgomareobaa 
mesakuTris mflobelobidan misi nebis winaaRmdeg nivTis 
gasvlisas.Aaq, zianis anazRaurebis SesaZleblobis TvalsazrisiT, 
ukeTes mdgomareobaSi keTilsindisieri SemZenia. mesakuTrisgan 
gansxvavebiT, romelsac am situaciaSi saerTod ar hyavs 
kontrahenti, mas aqvs warmodgena gamyidvelze. amitom, mesakuTres 

                                                            
673 Скловский К.И., Собственность в гражданском праве, М., 1999, 91.
674 Лоренц Д., О совершенствовании института ограничения виндикации, ж. `Хозяйство и право,~
№8, 2008, 70.
675 Кобан А., mosazreba miTiTebulia: Лоренц Д., О совершенствовании института 
ограничения виндикации, ж. `Хозяйство и право,~ №8, 2008, 71.
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ubrundeba nivTi, xolo keTilsindisier mflobels SeuZlia mos-
Txovos gamsxvisebels zianis anazRaureba. 

5.8. samoqalaqo brunvis usafrTxoeba, rogorc socialuri sikeTe 
sakuTrebis uflebis pirispir

5.8.1. vindikaciis SezRudviT  damcrobili sakuTreba 

vindikacias SezRudvis wesma asaxva hpova germaniis samoqa-
laqo kodeqsSi social-demokrati anton mengeris kritikis 
miuxedavad, romelic masSi xedavda sakuTrebis mudmiv, farTo 
masStabis eqspropriacias samoqalaqo brunvis Tavisuflebis 
uzrunvelsayofad, afasebda mas, rogorc savaWro sulis gamar-
jvebas sanivTo samarTalze.676 vindikaciis SezRudvis wesi moicavs  
qonebis CamorTmevis saSiSroebas mesakuTrisTvis da sapirispirod, 
iqmneba safuZveli sxva piris SemTxveviT gamdidrebisTvis. erTi 
mxriv, martivdeba faseulobaTa brunva, magram xdeba sakuTrebis 
mniSvnelobis daknineba samoqalaqo brunvis usafrTxoebisTvis.677

erTi mxriv, sakuTrebis uflebis da meore mxriv, brunvis 
uzrunvelyofa urTierTsawinaaRmdego movlenebia, romelTagan 
xSirad TiToeuli miiRweva meoris xarjze.

uflebis uzrunvelyofa gulisxmobs, rom piris nebis gareSe 
ar moxdes arsebuli qonebrivi samarTlebrivi urTierTobis 
Secla, xolo brunvis uzrunvelyofa niSnavs, rom arsebuli qoneb-
rivi urTierTobebis sasikeTo cvlilebebi ar Sewydes pirisTvis 
ucnobi garemoebebis wyalobiT (petraJicki).678

Tu savaWro samarTalSi keTilsindisieri SemZenis upiratesoba 
mesakuTresTan SedarebiT dasaSvebia, radgan mas saqme aqvs 
nivTebTan, romlebic jer kidev ar imyofebodnen piris sargeb-
lobaSi, samoqalaqo brunvaSi nivTebi arc Tu iSviaTad, warmoad-
genen subieqturad faseuls da mesakuTrisTvis maTi gamoTxovis 
uflebis SezRudva usamarTlobaa. aRniSnuli adamianis grZnobaTa 
xelyofaa fuladi interesebis sasargeblod.679 vindikaciis Sez-
Rudvis wesis dros, xdeba sakuTrebis uflebis usafuZvlod 
SeZenis legitimacia samarTlebrivad iseT xarvezian faqtebze 
dayrdnobiT, rogoricaa baTili garigeba.680 vindikaciis SezRudvis 
wesi iyo germaneli kriminalistis bindingis kritikis saganic, 
radgan is ewinaaRmdegeba samarTlianobas keTilsindisieri SemZe-

                                                            
676 mosazreba miTiTebulia: Книпер Р., Закон и история, Баден-баден, Алматы, 2005, 212.
677 Покровский И.А., Основные проблемы гражданского права, М., 1998, 170.
678mosazreba miTiTebulia: Скловский К. И., Собственность в гражданском праве, М., 1999, 9.
679Черепахин Б.Б., Юридическая природа и обоснование приобретения права собственности от 
неуправомоченного отчуждателя, Ученные записки свердловского юридического института, Т.І, 
1947, 82.
680 Симолин А.А., Определение владения по нашему проекту и Германскому уложению, В книге: 
Возмездность, безвозмездность,смешанные договоры и иные теоретические проблемы 
гражданского права,М., 2005, 503.
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nisTvis upiratesobis miniWebiT mesakuTresTan SedarebiT, 
romelic aseve keTilsindisieri SemZeni iyo da ufro adrindeli.681

keTilsindisieri SemZenis interesebis dacvas safuZvlad 
udevs ara imdenad samarTlianobis principi, aramed saqonel-
brunvis interesi, misi gamyarebis aucilebloba.682 gaxSirebuli 
sasaqonlo urTierTobisas, SemZens saTanado gulisxmierebisa da 
windaxedulobis gamoCenis drosac SesaZloa, ver daedgina gamyid-
velis uflebamosileba gasayid nivTze. am wesis daSvebis gareSe, 
SemZeni verasdros iqneboda darwmunebuli imaSi, rom gaxda 
mesakuTre da, rom ar gamoCndeboda sxva piri, romelic imave 
nivTze daamtkicebda Tavis sakuTrebas da nivTs CamoarTmevda. 
manam, sanam ukanono mflobeli ar moipovebs sakuTrebas, mas ar 
SeuZlia nivTis gasxviseba. amiT, nivTi xangrZlivi droiT 
brunvidan vardeba. swored brunvis interesebi moiTxovs nivTis 
dabrunebas brunvaSi, ukanono mflobelis mxareze sakuTrebis 
uflebis warmoSobis gziT.

5.8.2. mesakuTred yofnis prezumfcia _ keTilsindisieri SemZenis 
interesebis dacvis berketi

moZravi nivTebis SemZenis mxridan gamsxviseblis mxareze 
sakuTrebis titulis arsebobisadmi mindobil damokidebulebas 
afuZnebs mesakuTred yofnis prezumfcia: ivaraudeba, rom moZravi 
nivTis mflobeli misi mesakuTrea. samoqalaqo brunvaSi  
wesisamebr, mflobeli warmoadgens nivTis mesakuTres. am 
samarTlebriv gulvebasMamagrebs moZrav nivTebze sakuTrebis 
warmoSobis wesi, rac gulisxmobs nivTis SemZenis mflobelobaSi 
gadacemas. Sesabamisad, SemZens Tu ara kontrahentis keTilsindi-
sierebisadmi ndoba, sxva samarTlebrivi gza misi mesakuTreobis 
Semowmebisa ar gaaCnia. brunvis monawileTa aseTi urTierTdamoki-
debuleba xels uwyobs brunvis simyaresa da simartives. am 
prezumfciis ar arsebobisas gamyidveli valdebuli iqneboda 
emtkicebina sakuTrebis uflebis arseboba nivTze, miuxedavad misi 
Rirebulebisa.683

SemZenis mxridan SeZenis samarTlebrivi titulis mimarT 
urwmunoebis aRZrva, ar aris samarTlis politikis mizani.684

mesakuTred yofnis prezumfciis arsebobas xsnis samoqalaqo 
brunvis gamartivebis cda, SemZeni naklebad unda iyos datvirTuli 
gamsxviseblis titulis SemowmebiT, xolo mesakuTrem unda gamoav-
linos maqsimaluri yuradReba sakuTari qonebisa da kontra-

                                                            
681mosazreba miTiTebulia: ZnelaZe n, qonebis ukanono mflobelobidan gamo-
Txovisa da sakuTrebis uflebis dacvis samarTlebrivi problemebi, Jurn. 
`marTlmsajuleba,~ #2, 2007, 87.
682 Скворцов О.Ю., Вещные иски в судебно-арбитражной практике, М., 1998, 59.
683 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 67.
684 Pахмилович А.В.,О праве собственности на вешь отчужденную неуправомоченным лицом 
добросовестному приобретателью, В книге: Проблемы современного гражданского права, ред. 
Литовкин В. Н., Рахмилович В.А., М., 2000, 131. 
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hentebis mimarT.685 samarTals sWirdeba ufro moqnili, kompro-
misuli konstruqcia, vidre SeuzRudavi vindikaciaa. doqtrina-
luri idealebis dacva yovelTvis ar Seesabameba cxovrebiseul 
moTxovnebs.Tanamedrove kanonmdebloba abalansebs samoqalaqo 
samarTlis subieqtebis interesebs vindikaciis SezRudvis prin-
cipis ganmtkicebiT.686

5.8.3. gansakuTrebuli brunvaunarianobis nivTebi vindikaciis 
SezRudvis  wesis  moqmedebis arealSi

vindikaciis SezRudvis wesi moqmedebs aseve fulis, fasiani 
qaRaldebisa687 da sajaro vaWrobis wesiT SeZenili nivTebis 
mimarT, miuxedavad keTilsindisieri SemZenis mier maTi SeZenis 
xasiaTisa da mesakuTris mflobelobidan nivTis gasvlis wesisa. es 
nivTebi gansakuTrebuli brunvaunarianobiT xasiaTdebian da 
amasTan, Znelia mesakuTrem praqtikulad moaxdinos maTi 
individualizacia. amitom am nivTebis mimarT uzrunvelyofil 
unda iqnes maRali ndoba brunvis monawileTa mxridan.688

sawarmdgenlo fasiani qaRaldis dakargvisas, mis yofil 
mflobels SeuZlia mimarTos sasamarTlos dakarguli fasiani 
qaRaldis baTilad cnobisa da dakargulze uflebis aRdgenis  
Taobaze. aRniSnuli xels uSlis im mesame pirebis uflebebis 
ganxorcielebas, romlebic fasiani qaRaldebis faqtobrivi 
mflobelebi arian, rac ewinaaRmdegeba sasaqonlo brunvis 
principebs. amitom, dasaSvebia vindikaciis SezRudva fasiani 
qaRaldis mflobelis mimarT, Tu cnobilia sabuTis xelT 
mqone.689safrangeTis samoqalaqo kodeqsis Tanaxmad, fulisa da 
fasiani qaRaldis dakargvisas, daiSveba publikaciis gamoqveyneba, 
rac gamoricxavs SemZenis keTilsindisierebas. nivTis ukanono 
mflobelis daudgenlobisas, mesakuTres miecema axali fasiani 
qaRaldi.690

                                                            
685 Смирных А.Г., Защита интересов добросовестного приобретателя, ж. `Журнал российского 
права,~  №11, 2001, 93. 
686 Багиров А., Понятие и гражданско-правовое значение владения как элемента права 
собственности,  ж. `Южно-Кавказский юридический журнал”,  №1, 2010 , 64.
687 Ffasiani qaRaldi dadgenili formis mqone sabuTia (dokumenti), romlis 
warmodgenac aucilebelia masSive gamoxatuli qonebrivi uflebiT Sesrulebis 
misaRebad. zarnaZe e.,saordero fasiani qaRaldi da misi samarTlebrivi 
mowesrigebis ZiriTadi aspeqtebi, Jurn. `marTlmsajuleba da kanoni”, #2, 2011, 51.
688 Симолин А.А., Определение владения по нашему проекту и Германскому уложению, В книге: 
Возмездность, безвозмездность, смешанные договоры и иные теоретические проблемы 
гражданского права, М., 2005, 503. vindikaciis SezRudvis wesi im keTilsindisieri 
SemZenis sasargeblod, romelmac SeiZina sabrunavi dokumentebi, miuxedavad 
mesakuTris mflobelobidan maTi gamosvlis wesisa, dadgenilia saerTo 
samarTalSic. Раевич С.М., Гражданское право буржуазно-капиталистического мира в его 
историческом развитии,  М., 1929, 50.  
689ZlieriSvili z., dakargul sawarmdgenlo fasian qaRaldsa da saordero 
fasian qaRaldze uflebis aRdgena (gamowveviTi warmoeba), Jurn. `samarTali~, 
#3, 2000, 28.
690 Ровный В.В.,Эвикция, Проблема конкуренции исков и права собственности, ж. «Правоведение», 
№5, 2000, 10.
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saqarTvelos sk-is 187-e muxlis II nawilis II winadadeba 
Seexeba vindikaciis SezRudvis wess am obieqtebze. Ddanawesi _ es 
SezRudvebi ar moqmedebs fulis, fasiani qaRaldebisa da 
auqcionze gasxvisebuli nivTebis mimarT _ niSnavs, rom 
arauflebamosili piris mier am nivTebis gasxvisebisas, 
keTilsindisieri SemZeni SeiZens maTze sakuTrebas, miuxedavad 
maTi mesakuTris mflobelobidan nebis winaaRmdeg gamosvlisa an 
SeZenis usasyidlo xasiaTisa.

aRsaniSnavia, rom saqarTvelos samoqalaqo kodeqsis miRebis 
droisTvis, qarTuli saaqcio samarTali germanuli samarTlis 
msgavsad, ori ZiriTadi saxis aqcias icnobda: sawarmdgenlos
(fasiani qaRaldi, romelSic miTiTebuli ar aris kreditoris 
vinaoba da dokumentis gamcemi valdebulia ganaxorcielos 
Sesruleba fasiani qaRaldis warmomdgenis mimarT) da 
saxelobiTsG(gansazRvruli piris saxelze gamowerili dokumenti, 
romliTac mxolod am pirs aqvs moTxovnis ufleba),691 romelic 
materializebuli formiT arsebobda. 

amasTan, warmomdgenis aqciebis mimarT gamoiyeneboda moZravi 
nivTebis samarTlebrivi reJimi, kerZod, maTze sakuTrebis SeZenis 
wesebi, rac gulisxmobs mxareTa SeTanxmebas (kauza) da 
gadacemas.692 `mewarmeTa Sesaxeb kanonSi~ 1999 wels ganxorcie-
lebuli cvlilebebis Semdeg, gauqmebul iqna warmomdgenis aqcia, 
rogorc aqciis damoukidebeli saxe, romelsac Tavisi dadebiTi 
mxare gaaCnda: swrafi da martivi gasxvisebis reJimi da 
investirebis siswrafe. aRniSnuli nabiji ganpirobebuli iyo 
sxvadasxva garemoebiT, kerZod, msoflios fasiani qaRaldebis 
bazarTan nacionalur sawarmoTa fasiani qaRaldebis daaxloebis 
mcdelobiT, saqarTveloSi im dros arsebuli realobis 
gaTvaliswinebiT, rom saaqcio sazogadoebaTa umravlesobas 
fasiani qaRaldebi warmomdgenis formiT arc hqonda gacemuli, 
aseve, saaqcio sazogadoebaTa interesiT _ metad gaekontrolebina 
sakuTari aqcionerebis wre693. 

dRes mxolod erTi saxis, saxelobiT aqcias icnobs qarTuli 
saaqcio samarTali, romelic aramaterializebuli formiT 
gaicema,694Sesabamisad, aqcia aRar moiazreba 187-e muxlSi 
miTiTebuli fasiani qaRaldebis wreSi.

                                                            
691zarnaZe e.,fasiani qaRaldebis cneba da maTi klasifikacia, prof.z.axvledianis 
70-e wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 2004, 96.
692burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi (qarTuli da
avstriuli samarTlis magaliTze), Tb., 2008, 179.
693burduli i.,Tanamedrove qarTuli sakorporacio samarTali (mokle mimoxilva), 
prof.r.Sengelias 70-e wlisTavisadmi miZRvnili saiubileo krebuli, samarTlis 
problemebi, Tb., 2012, 238.
694burduli i.,saaqcio samarTlis safuZvlebi (germanuli da qarTuli samarTlis
magaliTze), t.I, Tb., 2010, 250.
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5.8.4. registraciis monacemTa sisworisa da sandoobis prezumfcia  
SemZenis interesTa uzrunvelsayofad

vindikaciis SezRudvis wesi moZrav nivTebTan dakavSirebiT 
moqmedebs, magram daculia Tu ara uZravi nivTis keTilsindisieri 
SemZeni, romelmac nivTi gasxvisebaze arauflebamosili pirisgan 
SeiZina.

im qveynebSi, sadac uZrav nivTze sakuTrebis ufleba 
Sesabamisi saxelmwifo registraciiT xorcieldeba (magaliTad, 
germania, SvedeTi, saqarTvelo, ruseTi) keTilsindisieri SemZenis 
dacvis funqcias, moZrav nivTebze gamsxviseblis mflobelobis 
faqtis nacvlad, registraciis monacemebi asruleben, romliTac 
fiqsirdeba gamsxvisebeli, rogorc mesakuTre. registraciis 
monacemTa mimarT moqmedi sajaroobis, utyuarobisa da sisworis 
prezumfciaze dayrdnobiT, brunvis nebismier monawiles SeuZlia 
miiRos informacia gansazRvruli uZravi nivTis Taobaze masTan 
dakavSirebul samarTlebriv urTierTobaSi monawileobamde.695

amasTan, saxelmwifo registraciis  yovelgvari Canaweri, Tundac 
realobis ar amsaxveli iTvleba swored, vidre ar gasaCivrebula 
dadgenili wesiT da ar yofila Secvlili,696 anu uflebis 
garegnuli sicxade (registraciis monacemi) ivaraudeba, rom 
Seesabameba realurad arsebul uflebas.697 piri mxolod maSin 
SeiZleba daeyrdnos saregistracio Canaweris sandoobas, Tu ar 
icoda misi usworobis Sesaxeb. keTilsindisiereba unda 
arsebobdes registraciis momentisaTvis. 
           saqarTveloSic, sajaro reestri warmoadgens ara ubralod 
uflebis fiqsaciis, aramed am uflebis Seqmnis safuZvels, 
uflebis warmoSobis procesis damagvirgvinebel stadias.698is 
sando da mowesrigebuli samoqalaqo brunvis seriozuli 
garantiaa. saqarTvelos sk-is 312-e muxliT gaTvaliswinebuli 
utyuarobisa da sisrulis prezumfcia sajaro reestris monacemTa 
mimarT, seriozuli gamovlinebaa samoqalaqo brunvaSi 
damkvidrebuli ndobisa da keTilsindisierebis principisa, esaa 
saxelmwifos seriozuli pasuxismgebloba brunvis monawileTa 
mimarT.699im piris sasargeblod, romelic garigebis safuZvelze 

                                                            
695საჯაროობის პრინციპის პრაქტიკული გამოხატულება ინformaciis 
xelmisawvdomobaSi vlindeba. saregistracio programebi uzrunvelyofs 
qonebaze bolo saregistracio mdgomareobiT arsebuli informaciis 
sajaroobas.Nnebismier dainteresebul pirs SeuZlia maregistrirebeli 
organodan yovelgvari iuridiuli interesis gareSe Seamowmos da miiRos 
informacia qonebaze arsebuli uflebebis Taobaze. SoTaZe T., ipoTeka, rogorc 
sabanko kreditis uzrunvelyofis saSualeba, Tb., 2012,153.
696 Чубаров В.В., Вопросы государственной регистрации прав на недвижимое имущество и сделок
с ним, В книге: Проблемы современного гражданского права, ред. Литовкин В.Н., Рахмилович 
В.А., М., 2000, 154.
697 Эрделевский А., Об истребовании имущества у добросовестного приобретателя, ж. `Хозяиство 
и право,~ №5, 2005, 10.
698susg #bs 502-431-k-04, 7 oqtomberi, 2004 w,saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani administraciuli da sxva kategoriis saqmeebze, #1, 2005, 180.
699 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 261.
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iZens romelime uflebas da es ufleba gamsxviseblis saxelze iyo 
registrirebuli reestrSi,  Canaweri iTvleba sworad, garda imE 
SemTxvevisa, roca Canaweris winaaRmdeg Setanili iyo saCivari, an 
SemZenma icoda, rom Canaweri iyo uzusto.700 zemoxsenebuli 
principi gamoricxavs monacemTa arcodnas SemZenis mxridan. mis 
mier maTi gauTvaliswinebloba gagebul unda iqnes, rogorc miute-
vebeli gaufrTxilebloba, rac ugulebelyofs mis keTilsin-
disierebas.701 reestris monacemTa utyuarobisa da sisrulis 
prezumfcia SemZens uadvilebs uflebis kanonierebis mtkicebis 
process. monacemTa usworoba da SemZenisTvis am faqtis codna 
modave mxarem unda amtkicos. Tu mxare sadavod xdis SemZenis 
keTilsindisierebas, sasamarTlos ar SeuZlia Tavisi daskvna 
nivTiis DSeZenis kanonierebaze daayrdnos mxolod sajaro 
reestris Canawers. sasamarTlo valdebulia Seamowmos Canaweris 
siswore da gamoikvlios ra icoda SemZenma misi xarvezianobis 
Sesaxeb. am sakiTxis gamorkvevisas, sasamarTlom unda gaiTvalis-
winos SemZenis SesaZleblobani reestris Canaweris codnasTan 
dakavSirebiT, anu unda gairkves, SemZens gonivruli windaxedu-
lobis farglebSi SeeZlo da unda scodnoda Tu ara sadavo 
faqti, swored am garemoebis gamokvlevas unda efuZnebodes daskvna 
SeZenis namdvilobisa da SemZenis dacvis mizanSewonilobis  
Taobaze.702

      uZravi nivTis keTilsindisier SemZenad ver iqneba miCneuli 
piri, romelmac icis, rom xelSekrulebas debs  pirTan, visac ara 
aqvs uZravi nivTis gasxvisebis ufleba (magaliTad, piri, romelmac 
gaayalba mindobiloba, sajaro reestris mier gacemuli cnoba an 
uSualod TviTon Seadgina yalbi dokumenti), aseve is, vinc icis, 
rom reestrSi registrirebul konkretul qonebaze mesakuTris 
uflebis an sxva Canaweris mimarT arsebobs dava; piri, 
romlisTvisac cnobilia  reestrSi arsebuli Canaweris uzustobis 
Sesaxeb.703

     miuxedavad imisa, rom uZrav nivTze sakuTrebis warmoSobis 
saxelmwifo registraciis sistemis arsebobisas, nivTis aramar-
Tlzomieri SeZena minimumamdea dayvanili, ar aris gamoricxuli 
uZrav nivTze SecdomiT ganxorcielebuli registracia. rusul 
doqtrinaSi aris mosazreba, rom ruseTSi ar gamarTlda is 
imedebi, rasac amyarebdnen uZravi qonebis brunvis saregistracio 
sistemaze, rasac adasturebs saxelmwifo registraciasTan dakavSi-
rebuli davebis gazrdili raodenoba.704 brunvis arasaimedobas 
ganapirobebs is faqti, rom uZravi nivTis SemZeni ar aris xSirad 

                                                            
700 biolingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa 
miRebis meTodika, II gamocema, Tb., 2004, 262.
701 Скловский К.И., Собственность в гражданском праве, М., 1999, 231.
702  susg #as 274-604-07, 11 dekemberi, 2007w, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2007, 105.
703 CitoSvili T., vindikacia rogorc uZrav qonebaze sakuTrebis uflebis dacvis 
saSualeba, prof. r. Sengelias 70-e wlisTavisadmi miZRvnili saiubileo 
krebuli, samarTlis problemebi, Tb., 2012, 265.
704 Скловский К.И., Пременение норм о доброй совести в гражданском праве России, ж. 
`Хозяиство и право~, №9, 2002, 92.
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darwmunebuli, rom mis mier dadebuli xelSekruleba uzrunvel-
yofs mis uflebas SeZenil nivTze. gamosavali moiZebna 
kanonmdeblis mier 2001 wels miRebuli kanonproeqtiT `uZrav 
qonebaze uflebisa da masTan dakavSirebuli garigebebis saxel-
mwifo registraciis Sesaxeb,~ romelic Semdeg kanonad iqca da 
icavs im keTilsindisieri SemZenis interesebs, romelmac sasyid-
liT SeiZina mesakuTris mflobelobidan nebiT gasuli nivTi 
gasxvisebaze arauflebamosili, magram mesakuTred registrire-
buli pirisgan. keTilsindisieri SemZeni SeZenisTanave xdeba 
mesakuTre, xolo dazaralebul yofil mesakuTres SeuZlia 
moiTxovos kompensacia saxelmwifos mier specialurad Seqmnili 
fondidan.705 doqtrinaSi samarTlianad miiCneven problemis amgvar 
gadawyvetas: wina mesakuTre metnaklebad braleulia, rom dauSva 
an SeinarCuna gansxvaveba uflebis sicxadesa da realurad 
arsebul uflebas Soris. 
    saqarTvelos sk icavs uZravi nivTis keTilsindisier SemZens, 
romelic eyrdnoba sajaro reestris monacemebs. kerZod, 185-e 
muxli keTilsindisieri SemZenis interesebiT xelmZRvanelobs da 
mis sakuTrebas moudevars xdis, Tundac gamsxvisebeli ar iyos 
mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria, 
radgan eyrdnoba sajaro reestris Canawers. SemZenis aseTi ufleb-
rivi mdgomareoba ganpirobebulia sajaro reestris specifikuri 
daniSnulebiT samoqalaqo brunvis meqanizmSi, is dgas mesakuTresa 
da SemZens Soris, da Tu myidveli keTilsindisierad daeyrdno mis 
monacems, am ukanasknelis mcdarobis SemTxvevaSic keTilsindi-
siereba imarjvebs sakuTrebaze. es midgoma amartivebs SemZenis 
tvirTs da zRudavs misi windaxedulobis zomebis dacvis areals, 
rac Tavis mxriv, samoqalaqo brunvis gamartivebasa da stabilu-
robas emsaxureba. sisworisa da utyuarobis prezumfciaMmyidvels 
uqmnis imis garantias, rom monacemTa usworobisa da gamyidvelis 
aramarTlzomier mdgomareobaSi Cayenebis miuxedavad,  myidvelis 
keTilsindisier ndobas reestris mimarT, sadavoobis SemTxvevaSi 
upiratesi iuridiuli Zala eniWeba.706

                                                            
705 Чубаров В.В., Вопросы государственной регистрации прав на недвижимое имущество и сделок 
с ним, В книге: Проблемы современного гражданского права, ред. Литовкин В.Н., Рахмилович 
В.А., М., 2000, 154. aRsaniSnavia, rom postsabWoTa  qveynebis samoqalaqo
kanonmdeblobac icnobs am prezumfcias.MmagaliTad, azerbaijanis samoqalaqo
kodeqsi ganamtkicebs uZrav qonebaze saxelmwifo reestris monacemTa
namdvilobisa da sisrulis prezumfcias. amdenad, SemZenis interesebis dacvis
mizniT, reestris Canawers, romelic ekuTvnis registrirebul pirs, 
gamsxvisebels garigebis safuZvelze, miiCnevs namdvilad, Tuki reestris
Canaweris Taobaze ar arsebobs Sesagebeli an SemZenma ar icoda Canaweris
uzustobis Sesaxeb. Султанов М., Собственность и владение _ опыт в Азербаиджане, ж. 
`ЮжноКавказский юридический журнал,~  №1, 2010, 45.
706susg #as203-622-06, 24 ianvari, 2006 w, saqarTvelos uzenaesi sasamarTlos  
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #1, 2007, 91-92.   
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6. moTxovnis  safuZvelTa  konkurencia ukanono  mflobelobidan 
nivTis gamoTxovisas

6.1. moTxovnis safuZvelTa konkurenciis arsi

gansazRvruli samarTlebrivi miznis SesaZlo miRwevisas 
erTdroulad sxvadasxva samarTlebrivi saSualebiT, rodesac 
erTi moTxovna (moTxovna aris sxva pirisagan raime qmedebis, 
moqmedeba an moqmedebisgan Tavis Sekaveba, ganxorcielebis moTxov-
nis ufleba)707 gansxvavebuli faqtobrivi garemoebebisa da samar-
TalurTierTobis safuZvelze mravalgzis warmoiSoba, adgili aqvs 
moTxovnis safuZvelTa (sarCelTa) konkurencias.708 aRniSnuli 
gansxvavdeba moTxovnaTa konkurenciisagan, romlis drosac ramde-
nime damoukidebeli moTxovnis ufleba paralelurad warmoiSoba 
sxvadasxva an erTi da igive samarTlebrivi safuZvlidan da 
erTmaneTs gamoricxavs.709 moTxovnis safuZvelTa konkurenciis 
dros (moTxovnis samarTlebrivi safuZveli mocemulia kanonis im 
normebSi, romelTa Tanaxmad, erT pirs meorisgan SeuZlia gansaz-
Rvruli moqmedebis Sesruleba an aseTi moqmedebisgan Tavis 
Sekaveba)710 erTi da igive moTxovnis ganxorcieleba sxvadasxva
samarTlebrivi saSualebiT aris SesaZlebeli.711 am dros ufleba-
mosil pirs ekuTvnis Teoriulad erTmaneTis Tanabari, erTi da 
igive interesis dacvisTvis gamiznuli alternatiuli samarTleb-
rivi saSualebebis erToblioba.712

moTxovnaTa konkurenciisgan gansxvavebiT, sadac mosarCelis 
uflebamosilebaa moTxovnaTa Soris xelsayreli moTxovnis arCeva,  
moTxovnis safuZvelTa konkurenciis dros, moTxovnis samar-

                                                            
707 henSeli s., samoqalaqo kazusebis damuSavebis meTodika, Tb., 2009, 75. 
708 Windscheid, die Actio des romischen Civilrechts, vom Standpunkt des heutigen Rechts, 1856, 32, 34. 
miTiTebulia: CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, Tb., 
2011, 22, 25.
709CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis 
mosapoveblad, Tb., 2010, 21.
710Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011,132. moTxovnis 
safuZvelia kanonis ganawesi, romlisAZaliT kreditori uflebamosilia 
mosTxovos movales moqmedebis Sesruleba. biolingi h., lutringhausi p., 
saqarTvelos samoqalaqo kodeqsis calkeuli moTxovnis safuZvlebis sistemuri 
analizi, bremeni-Tbilisi, 2004-2009, 14. moTxovnis safuZvelia samarTlis norma, 
romelic moTxovnis uflebis warmoSobis da misi gamoyenebis winapirobebs 
adgens. vaSakiZe g.,Gsamoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 
Tb., 2010, 27. moTxovnis safuZvelSi igulisxmeba kanonis norma, romelic 
gansazRvruli Semadgenlobis niSnebis arsebobisas, erT mxares aniWebs uflebas 
meore mxarisgan moiTxovos Sesruleba, moqmedeba an moqmedebisgan Tavis 
Sekaveba. moTxovnis safuZveli ori nawilisgan Sedgeba: gansazRvruli 
faqtobrivi garemoebebis, Semadgenlobis, abstraqtuli formiT aRwerisagan da 
samarTlebrivi Sedegisgan, romelsac kanoni am Semadgenlobis SemTxvevaSi 
adgens. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 
gadawyvetilebaTa miRebis meTodika, II gamocema, Tb., 2004, 38.
711 Гамбаров Ю.С.,  Курс гражданского права, Т.1, СПБ., 1911,  411. 
712 Лоренц Д.В., Система гражданско-правовых притязаний и проблема их конкуренции, ж. 
«Гражданское право»,  №4, 2008, 8. 
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Tlebriv safuZvelTagan erT-erTis gamoyeneba sasamarTlos ufle-
bamosileba da valdebulebaa.713 moTxovnis samarTlebrivi sa-
fuZvlebi garkveuli logikuri rigiTobis mixedviT unda Semow-
mdes. kanoni am rigiTobas ar awesebs. amdenad, moTxovnis samar-
Tlebrivi safuZvlebis Semowmebis rigiToba unda ganisazRvros 
mizanSewonilobis mixedviT714 da unda gamomdinareobdes kanonis 
sistemidan.715

    sarCelTa konkurencia, romelic mdgomareobs moTxovnis 
ramdenime safuZvlis erTdroulad formirebaSi, moicavs saxelSek-
rulebo da arasaxelSekrulebo, saxelSekrulebo da savindikacio, 
savindikacio da deliqtur, deliqtur da kondiqciur, kondiqciur 
da savindikacio sarCelTa konkurencias.716

mesakuTris mier nivTze mflobelobis dakargvisas, misi 
kanoniT daculi interesebis dacva  SesaZloa, rogorc sanivTo 
(savindikacio), ise valdebulebiTi_saxelSekrulebo da arasaxel-
Sekrulebo (deliqturi, kondiqciuri) sarCelebiT. TiToeuli 
maTgani mimarTulia uflebamosuli pirisTvis qonebis 
dabrunebisken da uflebis darRvevamde arsebuli  mdgomareobis 
aRdgenisken.717

6.2. sanivTo da valdebulebiTi sarCelebis Sinaarsi

sanivTosamarTlebrivi dacvis saSualebebi icavs sanivTo 
uflebebs, romlebic mihyveba nivTs da wydeba misi ganadgurebiT, 
xolo valdebulebiTi sarCelebi mihyveba movales, icavs kredi-
toris relatiur uflebebs, romlebic wydeba movalis garda-
cvalebiT.718

     civilistikaSi arsebuli erTi poziciiT, dauSvebelia 
sarCelTa konkurencia, mesakuTris mxridan erTdroulad, sanivTo 
da valdebulebiTi sarCelebis SesaZlo gamoyenebiT, mesakuTre 
miiRebs aSkara upiratesobas, xolo samoqalaqosamarTlebrivi 
urTierTobebi ise daixlarTeba, rom nivTis nebismieri gadacema 
SeuZlebeli gaxdeba da mTeli samoqalaqo brunva Semoifargleba 
nasyidobis xelSekrulebis dadebiT.719 sxva  mosazrebiT, dacvis 
saSualebis arCeva mesakuTris nebaze unda iyos mindobili.720  

                                                            
713 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo 
samarTalSi, sadisertacio naSromi, Tb., 2010, 13. 
714 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 136.
715 henSeli s., samoqalaqo kazusebis damuSavebis meTodika, Tb., 2009, 84. 
716 Зоидзе Б.М., Договорная и внедоговорная ответственность в механизме гражданско-правового 
регулирования, В книге: Актуальные проблемы советского права (авт. колл. отв. ред. Шавгулидзе 
Т.Г.), Тб., 1984, 194. 
717 Брагинский М. М., Витрянскии В.В., Договорное право, Кн. 1, Общие положения, М., 2002, 624. 
718 Скловский К.И., Некоторые проблемы реституции, ж. «Вестник высшего артибтражного суда 
Российской Федерации», №8, 2002.
719 Скловский К. И., Собственность в гражданском праве, М., 1999, 60.
720 Чубаров В.А., Гражданское право России, М., 1996, 232; Скворцов О.Ю., Система вещно-
правовых способов защиты права // Юридический бюллетень предпринимателя, N5,1998, 5. 
miTiTebulia:Братусь М.Б.,О соотношении (конкуренции) вещно-правовых и обязательственно-
правовых способов защиты права собственности, ж. `Журнал российского права,~ №6, 
2005.http://www.izak.ru/169.
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6.3.savindikacio da saxelSekrulebo sarCeli

savindikacio sarCeli sanivTosamarTlebrivi sarCelia da misi 
buneba ar icvleba maSinac, roca is mimarTulia gansazRvruli 
piris, ukanono mflobelis mimarT, Tumca arsebobs mosazreba, rom 
am dros vindikaciis absoluturi xasiaTi icvleba fardobiTi 
bunebiT.721 savindikacio sarCeli mflobelobadakarguli mesakuT-
ris sarCelia ukanono mflobelis mimarT nivTis gamoTxovis 
Sesaxeb.722 misi wardgenis erT-erTi piroba mosarCelesa da 
mopasuxes Soris valdebulebiTi urTierTobis ararsebobaa, 
romlis safuZvelze nivTi SeiZleba daubrundes mosarCeles, 
rogorc kreditors valdebulebiT urTierTobaSi. civilistTa 
erTi nawili dauSveblad miiCnevs saxelSekrulebo da sanivTo 
sarCelTa konkurencias da miuTiTebs, rom saxelSekrulebo 
urTierTobis arsebobisas, mosarCele unda daeyrdnos mxolod 
saxelSekrulebo moTxovnas723, magaliTad, qiravnobis xelSek-
rulebis dros gamqiraveblis mier nivTis droebiT sargeblobaSi
gadacemisas damqiraveblisTvis, am ukanasknelis mier nivTis 
dabrunebis valdebulebis Seusruleblobisas, gamqiravebeli nivTs 
daibrunebs ara savindikacio sarCeliT, aramed daeyrdnoba 
mxolod qiravnobis xelSekrulebiT gansazRvruli nivTis 
gadacemisa da dabrunebis pirobebs.724 marTalia, kontrahentis 
mflobeloba ukanonoa, magram es ar niSnavs, rom mas da mesakuT-
res Soris Sewyda valdebulebiTi urTierToba sadavo nivTis 
Taobaze. radgan sakuTrebis ufleba dairRva valdebulebiTi 
urTierTobis sferoSi, misi dacvac unda ganxorcieldes am 
urTierTobisTvis kanoniT gaTvaliswinebuli saSualebebiT. 725     
    amgvarad, rodesac nivTis ukanono mflobelad iqceva 
saxelSekrulebo partniori, rogorc nivTis gamoTxova, ise zianis 
anazRaureba unda moxdes saxelSekrulebo sarCelis safuZvelze, 
radgan xelSekrulebis mxare saxelSekrulebo urTierTobis 
Sewyvetisas valdebuli iyo nivTi daebrunebina mesakuTrisTvis.726

                                                            
721Тузов Д.О.,Реституция и виндикация: проблемы соотношения, ж.«Вестник высшего 
артитражного суда Российской федерации», №3, 2002, 123. marTalia, sakuTrebis ufleba 
absoluturi uflebaa, magram sxvisi ukanono mflobelobidan nivTis gamoTxovis 
moTxovna fardobiTi uflebaa. Wanturia l., samoqalaqo samarTlis zogadi 
nawili, Tb., 2011, 101. 
722 Эрделевский А.О., Соотношение кондикционных и иных требований, ж. «Хозяйство и право», 
№7, 2004, 90.
723 Бабаев А. Б., Система вещных прав, М., 2007, 279.
724 Todua m., vilemsi h., valdebulebiTi samarTali, Tb., 2006, 8. Перкунов Е.,
Неосновательное обогащение, место в гражданском кодексе и практика высшего арбитражного 
суда Российской федерации, ж. `Вестник высшего арбитражного суда Российской федерации~, 
№2, 2004, 161. 
725 Граве К.А., mosazreba miTiTebulia: Братусь М. Б., О соотношении (конкуренции) вещно-
правовых и обязательственно-правовых способов защиты права собственности, ж. `Журнал 
российского права~ №6, 2005. http://www.izak.ru/169. 
726zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 101. saxelSekrulebo 
pasuxismgebloba dgeba im SemTxvevaSi, rodesac xelSekrulebis mxare ar 
asrulebs xelSekrulebidan gamomdinare valdebulebas. dundua m., deliqturi
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sxva mosazrebiT, dasaSvebia konkurencia, e.i. Tu nivTi imyofeba, 
magaliTad, moijaresTan xelSekrulebis vadis gasvlis Semdeg, 
mesakuTres misgan nivTis gamoTxova SeuZlia rogorc 
savindikacio, ise saxelSekrulebo sarCelis safu-Zvelze.727

6.4. savindikacio da deliqturi sarCeli

vindikaciaze ufleba marTlzomier mflobels manam aqvs, 
vidre nivTi arsebobs da ar ganadgurebula. samarTaldamrRvevis 
mier individualuri niSniT gansazRvruli nivTis miTvisebisa da 
misi naturiT SenarCunebisas gamoiyeneba savindikacio sarCeli. 
xolo Tu ukanono mflobelobaSi arsebuli nivTi ganadgurdeba, 
sarCelis safuZveli Seicvleba da savindikacio sarCeli garda-
iqmneba deliqtur sarCelad, romelic deliqturi valdebulebidan 
warmodgeba (deliqti laT. sityvaa da samarTaldarRvevas niSnavs).

deliqturi valdebuleba samarTlis darRveviT warmoSobili 
zianis anazRaurebis valdebulebaa.728deliqturi sarCeli 
mimarTulia arasaxelSekrulebo zianis anazRaurebisken. aseTia is 
ziani, romelic miyenebulia iseTi darRvevis Sedegad, rodesac 
mxareebi ar imyofebian saxelSekrulebo urTierTobaSi.729 piri 
kanonsawinaaRmdego moqmedebiT arRvevs moqmedebisgan Tavis 
Sekavebis valdebulebas, riTac zians ayenebs dazaralebulis 
absolutur uflebas.730 deliqturi sarCelis mizania dazarale-
bulis im mdgomareobis aRdgena, romelic iarsebebda, rom ar 
damdgariyo anazRaurebis mavaldebulebeli garemoeba. 

vindikaciisgan gansxvavebiT, romlis sagania mxolod naturiT 
arsebuli nivTi, deliqturi sarCeliT SesaZloa, zianis 
anazRaureba rogorc naturiT, ise fuladi saxiT, roca naturiT 
restitucia SeuZlebelia.731 savindikacio sarCeliT dazianebuli 
nivTis gamoTxovisas, rodesac xdeba zianis anazRaureba, saxezea 
ara ori sarCeli _ savindikacio da deliqturi, aramed zianis 
anazRaureba am SemTxvevaSi savindikacio sarCelis Tanmdevi 

                                                                                                                                                                                  
pasuxismgeblobisa da saxelSekrulebi pasuxismgeblobis Tanafardoba, Jurn.
`samarTlis  Jurnali~ #1, 2009, 54. relatiuri, saxelSekrulebo urTierTobidan
warmoSobili valdebulebis darRveva afuZnebs saxelSekrulebo pasuxis-
mgeblobas. CitaSvili n., bralis mniSvneloba saxelSekrulebo pasuxismgeb-
lobis gansazRvrisaTvis, Jurn. `samarTlis Jurnali~ #1, 2009, 145. 
727 Суханов Е.А., Толстой Ю.К., mosazreba miTiTebulia: Бабаев А.Б.,Система вещных прав,
М.,2007, 280.
728CitoSvili T., deliqti da deliqtur valdebulebaTa zogierTi samarTlebrivi 
aspeqti, Jurn. `marTlmsajuleba~, #1, 2008, 49. 
729CikvaSvili S., saqarTvelos samoqalaqo kodeqsis komentari, w.IV, t.II,
red.Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 379.
730deliqturi pasuxismgebloba arasaxelSekrulebo pasuxismgeblobis saxea. is 
warmoiSoba ara relatiuri samarTlebrivi urTierTobis, aramed absoluturi 
samarTlebrivi urTierTobis darRvevis Sedegad. suxitaSvili d., suxitaSvili 
T., saxelSekrulebo da deliqturi pasuxismgeblobis sarCelebis konkurencia,
Jurn. `marTlmsajuleba da kanoni,~ #3, 2011, 70.
731zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w.III, red. Wanturia l.,
zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 452. 
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valdebulebaa.732 romauli samarTlis msgavsad, germanuli 
samoqalaqo samarTali uSvebs konkurencias savindikacio da 
deliqtur sarCelebs Soris, rodesac ukanono mflobeloba 
mopovebulia deliqtis (qurdobis) gziT. qurds SesaZloa 
waredginos orive sarCeli.733

6.5. savindikacio da kondiqciuri sarCeli

6.5.1. Actio condictio _ samarTlianobis principis gansxeuleba

romis samarTalSi qonebrivi gadaadgilebis ukuqcevas, 
usafuZvlod miRebulis amoRebis mizniT condictio erqva. xolo im 
sarCelebs, romlebic mimarTuli iyo usafuZvlod miRebuli 
qonebis dabrunebisken ise, rom ar iyo miTiTebuli moTxovnis 
safuZveli, kondiqciuri sarCelebi ewodeboda.734

Tanamedrove civilisturi doqtrinis, Tu kanonmdeblobis 
Tanaxmad, am sarCeliT xdeba samarTlebrivi safuZvlis gareSe, 
sxvisi qonebrivi sikeTis xarjze, piris aramarTlzomieri Tu 
marTlzomieri moqmedebis an dauZleveli Zalis Sedegad miRebu-
lis735 (SeZenili an dazogili) ukan dabruneba, riTac miiRweva 
qonebrivi mimoqcevis wonasworobis aRdgena dazaralebulis qoneb-
rivi sferos aRdgeniT.736 kontinenturi evropisa Tu saerTo 
samarTalSi aRiarebulia, rom piri, vinc samarTlebrivi safuZvlis 
gareSe, sxva piris mier valdebulebis Sesrulebis an sxvagvarad, 
am ukanasknelis xarjze raimes iZens, valdebulia miRebuli 
gadasces mas. aRniSnuli valdebuleba arsebobs maSinac, rodesac 
samarTlebrivi safuZveli mogvianebiT gauqmda an garigebis 
Sinaarsis mixedviT, valdebulebis SesrulebiT dasaxuli Sedegi 
ar dgeba (germaniis sk-is 812e paragrafis I nawili);737 qoneba, 
romelic Seadgens SemZenis usafuZvlo gamdidrebas, unda 
daubrundes dazaralebuls naturiT (ruseTis sk-is 1104-e muxlis 
pirveli nawili); aseve, 1937 wels amerikeli samarTalmcodneebis 
mier sasamarTlo praqtikis ganzogadoebis safuZvelze Seqmnili 
`restituciis Sesaxeb uflebaTa~ krebulSi mocemulia zogadi 
principi: usafuZvlo gamdidreba erTi pirisa meoris xarjze 
eqvemdebareba restitucias.738 saqarTvelos uzenaesma sasamarTlom 

                                                            
732 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 101.
733 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т.II, 
М., 2006, 392.
734cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo
samarTlis sferoSi, t.II, gamocemis mecnieruli redaqcia da boloTqma T.niniZis,
Targmani e. sumbaTaSvilis, Tb., 2001, 228. 
735CitoSvili T., qonebis usasyidlod gankargva, rogorc usafuZvlod
gamdidrebis safuZveli, Jurn. `marTlmsajuleba,~ #2, 2008, 93. 
736SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali? Jurn. 
`samarTali~, #6-7, 2000, 35.
737germaniis samoqalaqo kodeqsi (BGB) 2010 wlis 1 martis mdgomareobiT, 
mTargmneli da red. WeWelaSvili z., Tb., 2010, 73.
738 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т. 
II, М., 2006, 384. 
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erT-erT gadawyvetilebaSi miuTiTa, rom usafuZvlo gamdidrebis 
institutis mizans warmoadgens usamarTlod SeZenili qonebis 
(uflebis, garkveuli SeRavaTis, upiratesobis) amoReba, anu im 
mdgomareobis  aRdgena, romelic iarsebebda arauflebamosili 
piris mier dazaralebulis xarjze gamdidrebamde.739

6.5.2.  paralelebi savindikacio da kondiqciur sarCelTa  Soris
   
     rogorc savindikacio, ise kondiqciuri sarCeli arasaxelSek-
rulebo xasiaTisaa, isini SesaZloa waredginos nivTis gamoTxovis 
moTxovniT ukanono (rogorc keTilsindisier, ise arakeTilsin-
disier) mflobels.740

        usafuZvlo gamdidrebidan warmoSobili valdebulebis mxareebs 
warmoadgenen erTi mxriv _ SemZeni, viTom kreditori, vinc 
usafuZvlod SeiZina qoneba (qonebis SeZena niSnavs erTi piris mier 
meoris xarjze Tavisi qonebis moculobis gazrdas da 
imavdroulad, meoris qonebis moculobis Semcirebas) an dazoga is
(pirs unda daexarja Tavisi fuladi saxsrebi, an sxva qoneba, 
magram ar daxarja, radgan es ganaxorciela sxvam, an ar gadauxada 
sxvas gansazRvruli anazRaureba)741, an xelyo sxvisi sikeTe, riTac 
gamdidrda, meore mxriv _ dazaralebuli, uflebamosili, vinc 
Seasrula baTili valdebuleba, an sxvagvarad gadasca mimRebs 
qonebrivi SeRavaTi, an visi qonebrivi sikeTec xelyves.742

vindikaciis dros mxareebs warmoadgenen aramflobeli mesa-
kuTre (an sxva titulovani mflobeli) da ukanono mflobeli. 

savindikacio sarCelis sagans Seadgens individualuri niSniT 
gansazRvruli nivTi, xolo kondiqciuri sarCeliT xdeba gvarov-
nuli nivTebis, maT Soris fulis, aseve qonebrivi uflebebis 
gamoTxova. Tu kondiqciis dros qoneba isev arsebobs im saxiT, ra 
saxiTac arsebobda mimRebisTvis gadacemis momentSi, maSin 
uflebamosili pirisTvis  moxdeba igive qonebis dabruneba. xolo 
Tu  qoneba im saxiT aRar arsebobs, misi dabruneba moxdeba igive 
saxis qonebiT an SeTanxmebis safuZvelze, igive Rirebulebis sxva 
saxis qonebiT, an anazRaurdeba misi Rirebuleba.743 individualuri 
nivTis dakargvis, ganadgurebis an SemZenis msgavsi nivTebidan misi 
gamocalkevebis SeuZleblobisas, roca nivTma dakarga individu-
aloba, SesaZloa, vindikacia Caanacvlos kondiqciam msgavsi nivTis 
an kompensaciis moTxovnis saxiT. vindikaciisas nivTis nacvlad ar 

                                                            
739susg #as-24-379-07, 20 ivnisi, 2007 w, saqarTvelos uzenaesi sasamarTlos
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #3, 2008, 49.
740 Климович А. В., Новый аспект реализации кондикционных обязательств , 
<http://legallib.ru/civillaw/novyi-aspekt-realizatsii-kondiktsionnyh-obyazatelst.html >, [ 21.07.2011]. 
741 Суханов Е.А., Гражданское право ,Т. IV, 3-е изд., М., 2008, 701.
742jafariZe q., usafuZvlo gamdidrebiT warmoSobili zianis cneba, misi
anazRaurebis wesi da safuZvlebi, Jurn. `marTlmsajuleba,~ #2, 2008, 150.
743 CitoSvili T., usafuZvlo gamdidrebisas davalebisa da moTxovnis uflebis
daTmobis safuZvelze Sesrulebis Sedegebi, Jurn. `marTlmsajuleba da kanoni,~ 
#2,2011, 82; Соломина Н., Возврат  неосновательного обогащения в натуре, ж. «Хозяйство  и
право», №10, 2008, 118.
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xdeba anazRaureba, radgan es savindikacio sarCelis arss ewinaaR-
mdegeba. 
    civilistur doqtrinaSi arsebuli mosazrebiT, individualuri 
nivTebi ar SeiZleba iyos usafuZvlo gamdidrebis sagani, radgan 
kondiqciur valdebulebaTa mizani swored, samoqalaqo brunvis im 
subieqtTa interesebis dacvaa, romelTac dakarges vindicirebis 
SesaZlebloba.744 usafuZvlo gamdidrebaze saubari daiSveba 
mxolod iq, sadac gamdidrebuls warmoeSva sakuTreba an sxva 
ufleba SeZenil sikeTeze.745

    individualuri nivTebis mesakuTris mflobelobidan gamosvli-
sas mesakuTre inarCunebs masze tituls, xolo mflobeli 
samarTlebrivi safuZvlis gareSe flobs. kondiqciuri valdebu-
leba efuZneba dazaralebulis mxridan sakuTrebis uflebis 
dakargvas da SemZenis mier mis SeZenas. amgvarad, vindikaciisas 
nivTs iTxovs mesakuTre pirisgan, visac ar warmoSobia nivTze 
sakuTreba, xolo kondiqciis SemTxvevaSi nivTi viTom-kreditoris 
(mopasuxe) sakuTrebaSia da is abrunebs usafuZvlod miRebuls.746

     savindikacio da kondiqciur sarCelTa Soris ganmasxvavebel 
niSnad  miiCneva aseve, mopasuxis mxareze qonebrivi sargeblis  
SeZenis xasiaTi (sasyidliani Tu usasyidlo).Kkondiqciuri sarCe-
liT xdeba amoReba qonebrivi sargeblis, romelic mopovebu-
liaESemZenis mier usasyidlod _ man SeiZina ise, rom araferi 
daxarja an dazoga, rac unda daexarja, xolo vindikaciisas 
brundeba qoneba, romelic mopasuxem moipova rogorc sasyidliT, 
ise usasyidlod.747

    vindikaciisgan gansxvavebiT, kondiqciur valdebulebaSi 
araviTar rols ar asrulebs mopasuxis keTilsindisiereba an 
arakeTilsindisiereba. mopasuxis mflobelobis ukanonoba am mxriv 
ar kvalificirdeba, radgan kanoni ar ukavSirebs usafuZvlo 
gamdidrebis Sedegebs mxareTa subieqtur damokidebulebas nivTis 
SeZenis samarTlebrivi safuZvlisadmi.748 keTilsindisieri SemZenis 
figura vlindeba mxolod vindikaciis dros.749 zemoaRniSnuli 
faqtorebi usafuZvlo gamdidrebis dros ar cvlis qonebis 
mdgomareobas, mis samarTlebriv statuss, is aris im piris 
qonebriv sferoSi, sadac arsebobis samarTlebrivi safuZveli ar 
gaaCnia da eqvemdebareba dabrunebas.750

                                                            
744 Суханов Е.А., Гражданское право,  Т. IV, 3-е изд., М., 2008, 722.

745Sengelia r., qonebrivi ziani da misi anazRaurebis valdebuleba, Tb., 1991, 51.   
Флейшиц Е.А.,Обязательство из причинения вреда и из неосновательного обогащения, М., 1951, 
211. 
746Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, w.IV, t.II, red. 
Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., Tb., 2001, 368;  Ломидзе
О., Ломидзе Э., Возврат полученного по недействительной сделке, виндикация и кондикция. ж. 
«Хозяйство и право», №5, 2008, 76. 
747  Климович А.В., Новый аспект реализации кондикционных обязательств , 
<http://legallib.ru/civillaw/novyi-aspekt-realizatsii-kondiktsionnyh-obyazatelst.html >, [ 21.07.2011]. 
748 Брагинский М.М., Витрянскии В.В., Договорное право, кн. 1, Общие положения, М., 2002, 654.
749 Брагинский М.М., Витрянский В.В., Договорное право, кн. 1, Общие положения,  М., 2002, 808.
750 janaSia l., kondiqciuri valdebulebani, Jurn. `samarTali~, #10-12, 2004, 35.
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6.5.3. kondiqciur valdebulebaTa saxeebi

doqtrinaSi gamoyofen kondiqciur valdebulebaTa or jgufs: 
Sesrulebis da xelyofis kondiqcias. Sesrulebis kondiqciis 
dros SesrulebaSi igulisxmeba sxvisi qonebis gaazrebuli, 
mizanmimarTuli gazrda. mizanmimarTuli niSnavs, rom Sesruleba 
emsaxureba faqtobrivad arsebuli an savaraudo valdebulebiTi 
urTierTobis ganxorcielebas.751 germaniis sk-is Tanaxmad, valdebu-
lebis Sesrulebisas arauflebamosili piris mimarT, es ukanas-
kneli valdebulia daubrunos uflebamosil pirs Sesrulebis 
Sedegad miRebuli (816-e paragrafis me-2 nawili);752 yoveli gadaxda 
gulisxmobs vals, rac iyo gadaxdili valis arsebobis gareSe, 
eqvemdebareba ukan gamoTxovas (safrangeTis sk-is 1235-e muxli).753

     xelyofis kondiqciis dros xorcieldeba sxvisi nivTis an 
uflebis gamoyeneba, gankargva uflebamosili piris nebarTvis 
gareSe. am dros moTxovnis kreditoria qonebis gankargvis 
uflebis mqone piri, xolo mopasuxe _ arauflebamosili piri, 
romelmac xelyo sxvisi sakuTreba misi gankargvis gziT, riTac 
miiRo qonebrivi SeRavaTi, xolo mesakuTris sakuTreba SeizRuda 
an Sewyda.754

xelyofis kondiqciis dros gansxvavebulia qonebis sasyid-
liT an usasyidlod gankargvis samarTlebrivi Sedegi. mesakuTris 
mflobelobidan nebiT gasuli nivTis sasyidliT gasxvisebisas, 
kondiqcia mimarTulia ganmkargvelis mimarT, radgan keTilsin-
disieri SemZeni daculia samoqalaqo brunvis stabilurobis 
uzrunvelyofis mizniT.Aamitom, dazaralebuls SeuZlia gamyid-
vels mosTxovos imis gadacema, rac man miiRo myidvelisgan nivTis 
fasis saxiT.755 usasyidlo gankargvisas kondiqciuri sarCeli 
mimarTulia mimRebis mimarT, usasyidlod miRebuli qonebrivi 
sikeTe naklebad aris daculi. 

im SemTxvevaSi, Tu sxvisi sikeTis xelyofa ganxorcielda 
samarTaldamrRvevis mier, uflebamosils SeuZlia mimarTos 
deliqtur sarCels da moiTxovos xelmyofisgan zianis anazRa-
ureba. Tu sakuTrebis uflebis darRvevas deliqtis safuZvelze 
mohyva dazaralebulis qonebis dakargva, Semcireba, xolo 
samarTaldamrRvevma SeiZina qoneba, deliqturi sarCelis gverdiT 

                                                            
751 biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis calkeuli 
moTxovnis safuZvlebis sistemuri analizi, bremeni-Tbilisi, 2004-2009, 78.
752 germaniis samoqalaqo kodeqsi (BGB), mTargmneli da redaqtori 
WeWelaSvili z., Tb., 2010, 173.
753 Саватье Р., Теория обязательств, Пер.с франц. Халфина Р.О., М., 1972, 364.
754 Ломидзе О., Ломидзе Э., Возврат полученного по недействительной сделке, виндикация и 
кондикция, ж. «Хозяйство и право», №5, 2008, 76.
755cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.II, gamocemis mecnieruli redaqcia da  boloTqma 
T.niniZis, Targmani  e. sumbaTaSvilis, Tb., 2001, 235; Суханов Е.А., (ред.), Гражданское 
право, Т. IV, 3-е изд., М., 2008, 724. 
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SesaZloa, damatebiT gamoyenebul iqnes kondiqciuri sarCelic 
(ruseTis sk-is 1103-e muxli).756

6.6. baTili garigeba _ usafuZvlo gamdidrebis  kerZo SemTxveva

6.6.1. baTilobis mizezebi  da Sedegebi

Sesrulebis Tu xelyofis kondiqciis dros SeiZleba adgili 
hqondes baTil garigebas (garigeba miiCneva baTilad, Tuki mas 
Sedegad ar mohyveba dasaxuli mizani imis gamo, rom moqmedi 
samarTali ganxorcielebul qmedobas samarTlebrivad uvargisad 
miiCnevs),757 rogorc usafuZvlo gamdidrebis kerZo SemTxvevas. 
Sesabamisad, piris moTxovna nivTis ukan dabrunebaze SesaZloa, 
arsebobdes garigebis baTilobis SemTxvevaSic.758

civilistur doqtrinaSi nebis gamovlenis namdvilobaze 
saubrisas sam komponents gamoyofen: nebas, mis gamovlenas da maT 
urTierTSesabamisobas. am sami elementidan erT-erTis xarvezi 
ganapirobebs nebis gamovlenis ararsebobas an aranamdvilobas, 
namdvilobis Semaferxebeli garemoebebis gamo. aseTia is garemoeba, 
romelic nebis gamovlenis garegnuli gamoxatulebis, misi 
Semadgenlobis arsebiTi elementebis arsebobis miuxedavad, 
gavlenas axdens garigebis namdvilobaze. samarTlebrivi Sedegis 
gamowveva SeiZleba miuRebeli iyos garigebis Sinaarsis dauSveb-
lobis, misi dadebis garemoebebis, nebis gamovlenis formis, nebis 
naklis  gamo.759

xelSekrulebis baTilobisas, rac niSnavs misi samarTlebrivi 
safuZvlis moSlas, dgeba ukve ganxorcielebuli Sesrulebis 
ukuqcevis sakiTxi, anu pirvandeli mdgomareobis aRdgena-resti-
tucia.760 aRniSnuli gulisxmobs, rom garigebas, rogorc mocemul 
aqts ecleba is iuridiuli zemoqmedeba, rac man moaxdina.761

termini `restitucia~ samarTlianobis uflebis sasamarTlo wesiT 
dacvis gamomxatvelia. is saSualebas aZlevs dazaralebul pirebsa 

                                                            
756Перкунов Е., Неосновательное обогащение, место в гражданском кодексе и практика высшего 
арбитражного суда Российской федерации, ж. `Вестник высшего артитражного суда Российской 
федерации~,  №2, 2004, 152; Чеговадзе Л., Проблемы  приобретения и защиты права собствен-
ности (в том числе при совершении недействительных сделок), ж. `Хозяйство и право,~№4, 2004, 
97. kondiqciuri da deliqturi sarCelebis konkurencias uSvebs anglo-
amerikuli samarTalic. kerZod, Tu pirma marTlsawinaaRmdego moqmedebiT xelyo 
sxva piris qoneba, misi dauflebis an ukanonod gamoyenebis gziT, dazaralebuls 
SeuZlia waradginos an deliqturi sarCeli zianis anazRaurebis moTxovniT, an 
sarestitucio sarCelze dayrdnobiT moiTxovos mopasuxisgan im ekonomikuri 
sargeblis dabruneba, rac man miiRo xelyofis Sedegad. Васильев Е.А., Комаров А.С., 
(ред.), Гражданское и торговое право зарубежных государств, Т.2, М., 2006, 395. 
757Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 385.
758Englert in Prutting /Wegen/ Weinreich (Hrsg.), BGB Kommentar, 2006, 985,Rd Nr.21. 
miTiTebulia: CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, Tb., 
2011, 167.
759 kereseliZe d., samoqalaqo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 
261-262.
760  Суханов Е. А., Гражданское право, Т. IV, 3-е изд., М., 2008, 720. 
761  Виндшаид Б., Учебник пандектного права, Т. 1, Общая часть, СПБ., 1874, 287.
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da pirTa jgufs daubrundes zianis miyenebamde arsebul 
mdgomareobas.762

Restitutio, rogorc dacvis saSualeba, pirvelad formulirebul 
iqna romis samarTalSi da warmoadgenda pretoruli dacvis 
gansakuTrebul saSualebas formularul procesSi. misi gamoye-
nebisas pretori kanoniT ki ara,  sakuTari SexedulebiT xelmZRva-
nelobda da auqmebda garigebis samarTlebriv Sedegebs, aRadgenda 
samarTlebriv mdgomareobas samarTlianobaze dayrdnobiT da ara 
civiluri samarTlis danawesebiT. pretori ki ar cvlida an 
uaryofda civiluri samarTlis normebs da maT safuZvelze 
warmoSobil urTierTobebs, aramed is ar aZlevda maT dacvas. 
romaelTa warmodgena uflebaze dakavSirebuli iyo sasamarTlo 
dacvis SesaZleblobasTan. amdenad, garigebis namdviloba sxva 
araferi iyo, Tu ara dacvis SesaZlebloba, e.i. Restitutio mimarTuli 
iyo Ius civile-is sferoSi dadebul garigebaTa samarTlebrivi 
Sedegebis uaryofisken.763

moTxovna usafuZvlod miRebulis dabrunebaze, esaa saSualeba 
restituciuri uflebis ganxorcielebaze.764 restitucia mowodebu-
lia gaauqmos baTili garigebis Sedegebi. is gulisxmobs garigebis 
mxareTa mier miRebulis dabrunebas garigebis baTilad cnobisas. 
gamoyofen ori saxis restitucias, kerZod, rodesac garigebis 
Sedegad miRebuls abrunebs orive mxare (ormxrivi restitucia) an 
arasaTanadod moqmedi mxare765 (calmxrivi restitucia).

6.6.2. საvindikacio da kondiqciur (garigebis baTilobidan 
gamomdinare) sarCelTa  subieqturi Semadgenloba da mtkicebis 
sagani

    
        vindikaciis dros saxezea mesakuTre da ukanono mflobeli, 
xolo restituciisas _ garigebis mxareebi da ar aris auci-
lebeli, rom mosarCele iyos mesakuTre an sxva kanonieri 
mflobeli. SesaZloa, am dros mosarCele arc iyos garigebis 
mxare, aramed is piri, visac kanoniT aqvs garigebis baTilobis 
moTxovnis ufleba.766restituciis SemTxvevaSi moTxovna 
mimarTulia mxolod garigebis meore mxarisadmi da ar mihyveba 
garigebis sagans, xolo vindikaciisas SemZens SesaZloa, nivTi 
CamoerTvas garigebaTa jaWvSi.767 amgvarad, moTxovna baTili 

                                                            
762 yandaSvili i., qonebrivi restitucia qarTul kanonmdeblobasa da stras-
burgis sasamarTlos praqtikis magaliTze,krebulSi: adamianis uflebaTa dacvis
konstituciuri da saerTaSoriso meqanizmebi, red. korkelia k., Tb., 2010, 193. 
763Тузов Д.О., Ничтожность и оспоримость сделок. Классическая доктрина и проблемы российской 
цивилистики. Цивилистические  записки: Межвузовский сборник научных трудов, М., 2002, 137.
764 Суханов Е.А., Гражданское право, Т. IV, 3-е изд., М., 2008, 720. 
765yandaSvili i., qonebrivi restitucia qarTul kanonmdeblobasa da strasbur-
gis sasamarTlos praqtikis magaliTze,krebulSi: adamianis uflebaTa dacvis 
konstituciuri da saerTaSoriso meqanizmebi, red. korkelia k., Tb., 2010, 193.
766Ломидзе О., Ломидзе Э., Возврат полученного по недействительной  сделке, виндикация и 
кондикция, ж. «Хозяйство и право», №5, 2008, 72.
767 Витрянский В., Некоторые  проблемы защиты права собственности  на недвижимость, ж. 
«Хозяйство и право», №5, 2008, 34. 



145

garigebiT miRebuli Sesrulebis dabrunebis Taobaze, SeiZleba 
waredginos mxolod uSualod pirs, romlis sasargeblodac 
ganxorcielda da Sesrulda garigeba da ara im pirs, vinc 
gaSualebulad miiRo mogeba am Sesrulebisgan. arsebobs pozicia, 
rom mosarCelis danakargsa da mopasuxis mogebas adgili unda 
hqondes erTi garigebis CarCoebSi, mosarCeles sasarCelo dacvis 
SesaZlebloba unda gaaCndes mxolod im piris mimarT, romelic 
Sesrulebas miiRebs maTi mboWavi xelSekrulebis safuZvelze.768

     restituciis dros mtkicebis sagania garigebis baTiloba, 
xolo vindikaciisas _ sanivTo uflebis ararseboba da ara im 
garigebis Sefaseba, romlis safuZvelzec nivTi moxvda ukanono 
mflobelTan, e.i. restituciis dros sakiTxi exeba garigebis 
marTlzomierebas da ara sakuTrebis uflebis arsebobas mosar-
Celis mxareze.769am dros nivTi imitom ki ar brundeba, rom erT-
erTma mxarem SeinarCuna sakuTrebis ufleba, aramed imitom, rom 
garigeba iyo baTili.        

6.6.3.  garigebis baTilobis Sedegebi kauzaluri da abstraqciis 
sistemaTa farglebSi
    
      garigebis baTilobisas savindikacio da kondiqciur 
sarCelTaAkonkurenciis sakiTxi gansxvavebulad wydeba imis mixed-
viT, Tu nivTze sakuTrebis uflebis warmoSobis romeli sistema 
moqmedebs, kauzaluri Tu abstraqciis. 

kauzaluri sistemis moqmedebisas, namdvil xelSekrulebas 
Tavisi iuridiuli bunebiT SeuZlia sakuTrebis uflebis gadatana 
sxva samarTlebrivi aqtisa Tu dadgenili formalobis gareSe, e.i. 
ZiriTadi garigebis namdviloba sakuTrebis gadacemis aucilebeli 
pirobaa. Sesabamisad, am xelSekrulebis sawyisi an Semdgomi 
baTiloba ganapirobebs im faqts, rom sakuTrebis ufleba 
Tavidanve ver gadadis SemZenze. iTvleba, rom SemZeni arasodes 
gamxdara mesakuTre, radgan Tavad xelSekrulebis baTilobis 
samarTlebrivi Sedegi imaSi mdgomareobs, rom igi miiCneva 
Tavidanve ararsebulad. amdenad, garigebis baTilobisas Tavda-
pirvel mesakuTres ufleba aqvs SemZenisgan nivTi gamoiTxovos 
vindikaciiT, radgan mas sakuTreba ar daukargavs.770 amgvari Sedegi 
dgeba ara mxolod kauzaluri da konsensualuri sistemebis, 
aramed aseve, kauzaluri da tradiciis sistemaTa Tanxvedrisas, 
radgan samarTlebrivi safuZvlis namdvilobazea damokidebuli 
gadacema. amdenad, safuZvlis ararsebobisas an misi Semdgomi 
baTilobisas, gadacemac baTili iqneba771, radgan miuxedavad nivTis 

                                                            
768cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.II, gamocemis mecnieruli redaqcia da  boloTqma
T.niniZis, Targmani e. sumbaTaSvilis, Tb., 2001, 233.
769 Матвеев М. В., Правовая природа недействительных сделок, М., 2004, 33.
770 Van Vliet, Transfer of movables in German, French, English and Dutch law, 2000, 194.
miTiTebulia: kikoSvili s., sakuTrebis uflebis dacva sanivTo garigebis 
safuZvlis baTilobisas, saseminaro naSromi, Tb., 2010, 6. 
771kikoSvili s., sakuTrebis uflebis dacva sanivTo garigebis safuZvlis 
baTilobisas, saseminaro naSromi, Tb., 2010, 11.
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gadacemisa SemZenis mflobelobaSi, nivTis mflobeloba aZlevs mis 
mflobels mxolod faqtobriv da ara misi gankargvis samarTleb-
riv xelisuflebas. 

kauzaluri sistemis dros SemZeni ver iZens nivTze 
sakuTrebas, Sesabamisad, arc mis gankargvazea uflebamosili. 
Tavdapirvel mesakuTres SeuZlia gamoiTxovos SemZenis mier
gasxvisebuli nivTi mesame pirisganac. aRniSnulidan gamonaklisia 
keTilsindisieri SemZeni vindikaciis SezRudvis wesis dros.772

marTalia, vindikaciis ufleba gaaCnia mesakuTres, magram nivTis 
ganadgurebis, gadamuSavebis an sxva mizeziT dabrunebis SeuZleb-
lobisas, mas SeuZlia mimarTos kondiqciur sarCels. aseve, 
vindikaciis SezRudvis wesis pirobebSi, kondiqciuri moTxovna 
mimarTulia gamsxviseblis mimarT syidvis fasis dabrunebis Sina-
arsiT, xolo Tu gankargva usasyidlo iyo, usafuZvlo 
gamdidrebidan gamomdinare sarCeli waredgineba nivTis SemZens.773

amdenad, sakuTrebis gadacemis kauzaluri sistemis qveynebSi 
kondiqciuri sarCeli damatebiTi, subsidiuri mniSvnelobisaa da 
misi damoukideblad gamoyeneba xdeba iq, sadac nivTis vindikacia 
SeuZlebelia. 

abstraqciis sistemis arsebobisas sanivTo garigebis 
namdviloba damoukidebelia valdebulebiTi garigebis arsebo-
bisgan, sanivTo garigebis iuridiuli moqmedeba ar aris 
damokidebuli mis samarTlebriv safuZvelze.774 es niSnavs, rom 
valdebulebiTi garigebis baTilobis drosac Tavidanve an 
Semdgom, dgeba samarTlebrivi Sedegi, SemZenze sakuTreba gadadis 
nivTis gadacemiT da es gadacema namdvilia miuxedavad imisa, mis 
safuZvlad arsebuli valdebulebiTsamarTlebrivi aqti (causa)
namdvilia Tu ara.775

abstraqciis principis moqmedebisas gamsxvisebeli kargavs 
sakuTrebis uflebas, Sesabamisad, vindikaciis SesaZloblobas, mas 
ara aqvs sanivTo dacva xelSekrulebis baTilad cnobisas,776

Tumca garigebis baTiloba iwvevs SemZenis usafuZvlo gamdidrebas 
da warmoSobs mis valdebulebas daubrunos usafuZvlod miRebuli 
uflebamosil pirs.777 amgvarad, am ukanasknelisaTvis xelmisaw-
vdomia kondiqcia, romelic abaTilebs abstraqciis principis 
usamarTlo Sedegebs, is aRadgens zneobas nayidobisgan darRveuls 

                                                            
772cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 
samarTlis sferoSi, t.II, gamocemis mecnieruli redaqcia da  boloTqma 
T.niniZis, Targmani  e. sumbaTaSvilis, Tb., 2001, 233.
773 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных госдуарств, Т. 2,
М., 2006, 292; Скловский К.И., О действительности продажи чужого имущества, ж. `Вестник 
высшего арбитражного суда Российской федерации” №9, 2003, 81.
774 Смирнова М.А.,Соотношение обязательственных требований в Российском гражданском праве, 
Вып. 7, под. ред. Шилохвоста О.Ю., М., 2003, 203. 
775 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 310. 
776 Дювернуа Н.Л., Пособие к лекциям по гражданскому праву, М., Типография  Стасюлевича 
М. М., 1899, 104.
777 Van vliet, Transfer of movables in German, French, English and Dutch law, 2000, 25.
miTiTebulia: kikoSvili s., sakuTrebis uflebis dacva sanivTo garigebis 
safuZvlis baTilobisas, saseminaro naSromi, Tb., 2010, 9. 



147

(girke),778 kondiqcia gamoiyeneba imdenad, ramdenadac myidveli ar 
aris uflebamosili daitovos samarTlebrivi safuZvlis gareSe 
miRebuli nivTi.779

abstraqciis sistemis SemTxvevaSi SemZeni xdeba mesakuTre da 
is uflebamosilia nivTis gasxvisebaze. Mmomdevno keTilsindisieri 
SemZeni iZens sakuTrebas  da misTvis ara aqvs mniSvneloba mis 
winamorbedTa Soris davas garigebis baTilobis Taobaze, is exeba 
mxolod nivTis pirvel gamyidvelsa da pirvel SemZens.780 axali 
SemZeni nivTs iZens gasxvisebaze uflebamosilisgan, anu baTili 
garigebiT SeZenili sakuTrebis uflebis mqone piris mier 
ganxorcielebuli momdevno gankargva namdvilia mesame pirTa 
mimarT.781kauzaluri sistemis moqmedebisas analogiuri moqmedeba 
samarTlebrivi Zalis armqone iqneba, radgan SemZeni Tavidanve ar 
gamxdara mesakuTre da Sesabamisad, ar iyo uflebamosili mis 
gasxvisebaze.782

     abstraqciis sistemis dros, gamsxvisebels yofili mesakuTris 
mimarT gaaCnia ara nivTis dabrunebis, aramed nasyidobis fasis, 
rogorc usafuZvlod miRebulis dabrunebis valdebuleba. xolo 
gaCuqebisas, Tavad dasaCuqrebulia valdebuli  nivTi daubrunos 
yofil mesakuTres.783

miiCneva, rom abstraqciis principis mizani brunvis saime-
dooba, simartive, keTilsindisieri SemZenis interesebis dacvaa. 

aRsaniSnavia, rom abstraqciis principis funqcias asrulebs 
aseve, keTilsindiseri SeZenis instituti. civilistur doqtrinaSi  
aris mosazreba, rom funqciis dublireba germaniis samoqalaqo 
kodeqsis Semqmnelebs SeumCneveli darCaT. kauzaluri sistemis 
pirobebSi samoqalaqo brunvis usafrTxoebas swored, 
keTilsindisieri SeZena uzrunvelyofs. 784

sainteresoa, is garemoeba, rom savini abstraqciis principis 
arsebobas ar xsnida upiratesad mesame pirTa interesebis dacvis 
argumentiT.Mam SemTxvevaSi umTavres mosazrebad rCeba 
pandeqtistebis midrekileba kerZo samarTlis sistematizaciisken, 
sicxadis Setana im samarTlebriv urTierTobebSi, sadac arsebobs 

                                                            
778 mosazreba miTiTebulia: Скловский К.И., О действительности продажи чужого имущества, 
ж. `Вестник высшего арбитражного суда Российской федерации,~ №9, 2003, 99.
779 Wanturia l., uZravi nivTebis sakuTreba, Tb., 1994, 182.
780 Василевская Л.Ю., Учение о вещных сделках по германскому праву, ж. `Вестник высшего 
арбитражного суда Российской федерации~ №5, 2003, 122. 
781 Скловский К.И., О действительности продажи чужого имущества, ж. `Вестник высшего 
арбитражного суда Российской федерации~, №9, 2003, 81.
782 WeWelaSvili z., qarTuli kerZo samarTlis krebuli, w.I, Tb., 2004, 91. 
783 Шюнеман В.Б., Частное экономическое право. Правовые основы для экономистов, 5-ое перер. 
изд., Минск-Мисанта, 2007, 313. 
784 Wiegand W., Die Entwicklung des Sachenrechts im Verhältnis zum Schuldrecht //Archiv für die
civilistische Praxis.1990.Bd.190,S.112. miTiTebulia: Курзински -Сингер Е., Зарандия  Т.,
Рецепция немецкого вещного права  в Грузии, ж.“ Вестник гражданского права” , № 1, 
2012 ,Т.12, 238.
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sanivTo da valdebulebiTi garigebebis erToblioba, maT Soris 
mkafio gamijvnis miRweviT.785  

SesaZloa, Tavad sanivTo garigebac iyos baTili. am 
SemTxvevaSi, abstraqciis principi veRar uzrunvelyofs sanivTo 
garigebis namdvilobas, radgan isic baTildeba imave safuZvliT, 
riTac kauzaluri garigeba, magaliTad, xelSekrulebis dadebisas 
muqariT, motyuebiT, kanoniT dadgenil normebTan Seusabamobisas, 
subieqtTa qmeduunarobisas. Aam dros, sanivTo garigebac nebis 
imave naklis zemoqmedebiT dadebulad iTvleba, rac misi baTi-
lobis safuZvels qmnis.786Aamdenad, abstraqciis principis 
miuxedavad, gamsxvisebels aqvs SemZenisagan nivTis vindikaciis 
ufleba. aq SesaZloa, kondiqciis gamoyenebac, Tumca is mimarTuli 
iqneba ara sakuTrebis, aramed mflobelobis dabrunebisken.787   

7.       mflobelobiTi (posesoruli) dacva

7.1. mflobelobiTi dacvis mniSvneloba 
    
     me-19 saukunis  kontinenturi evropis civilistur doqtrinaSi 
mflobelobis instituti kvlevis favoritad iqca. mis Sesaxeb 
aTeulobiT Seqmnil TxzulebaSi ikvlevdnen ara mxolod mflo-
belobis arss, aramed umTavresad, misi dacvis mizezebs. 
samoqalaqo samarTali icavs ama Tu im instituts, roca Seicnobs 
mis sargeblobas samoqalaqo brunvisTvis an marTlmsaju-
lebisTvis. mflobelobiTi dacva samarTlebrivi wesrigis 
cocxali elementia, amitom marTlwesrigi mas TanamedroveobaSic  
xeluxleblad tovebs ZalaSi,788 miuxedavad misi paradoqsuli 
Sedegisa (dacva vrceldeba ukanono mflobelzec), rac gadaWar-
bebuli SefasebiT, miuwvdomelia iuridiuli ganaTlebis armqone 
adamianis gonebisTvis.789  
     romis samarTlidan moyolebuli piris mflobelad aRiareba 
damoukidebeli mflobelobiTi dacvis SesaZleblobas ukavSirdeba. 
savini mflobelobis dafuZnebisas animus domini-s aniWebda gadam-
wyvet mniSvnelobas, amdenad, mflobelad miiCnevda mxolod 
mesakuTresa da ukanono mflobels. am azrs iziarebda puxtac, 
romelic Tvlida, rom mflobeloba mxolod sakuTrad flobis  
ganzraxvasTan erTad moiazreba da aseTi mesakuTris garda, 
qurdisa da yaCaRis mflobelobaa.790 amdenad, isini romis samar-
TalSi analogiiT daSvebul, interdiqtebiT dacul aramesa-
kuTreTa marTlzomier, e.w. warmoebul mflobelobas, anomaliad 

                                                            
785 SoTaZe T., ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, Tb., 
2012, 109.
786Windsheid, Bernard,Lehrbuch des andektenrechts,Band 1.Dusselldorf, 1862, 440. miTiTebulia: 
kikoSvili s., sakuTrebis uflebis dacva sanivTo garigebis safuZvlis 
baTilobisas, saseminaro naSromi, Tb., 2010, 14. 
787 Шапп Ян, Система германского гражданского права, М., 2006, 116.
788 Муромцев С., Рецепция римского права   на западе,  М., 1886, 135. 
789 Шершеневич  Г.ф.,Учебник русского гражданского права, Т.1, М., 1914, 151.
790 mosazreba miTiTebulia: Гримм Д.Д., Лекции по догме римского права, 5-ое изд., 
Петроград, 1916, 15. 
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miiCnevdnen: warmoebuli mflobeloba yovelTvis ar arsebobs, is 
mxolod maSin aris saxeze, rodesac nebadarTulia pozitiuri 
samarTlis mier (savini).791

     romis samarTlis mier interdiqtuli dacvis miniWeba mWerTa 
ramdenime kategoriisTvis, ganpirobebuli iyo mflobelobis 
institutis istoriuli ganviTarebiT. ganuviTarebeli bazris 
arsebobisas mWerTa interesebis dacvis uzrunvelsayofad sakma-
risi iyo mxolod mflobelTa, im pirTa  dacva, visi saxeliTac, 
vis interesebSic flobdnen mWerebi. savaWro brunvis intensivobis 
pirobebSi saWiro gaxda mflobelTa wris gafarToeba. es procesi  
romis samarTalSive daiwyo, Tumca germaniis samoqalaqo kodeqsiT 
SemoRebulma ormagi mflobelobis institutma Zireuli gardatexa 
moaxdina mflobelobis dafuZnebisa da dacvis saqmeSi.792

      me-19 saukunis germaniaSi mewarmeobis ganviTarebam aucile-
beli gaxada mwarmoebelTa uflebebis dacva. glexebi, miwis faq-
tobrivi mflobelebi, mWerTa kategorias Seadgendnen. maT ar hqon-
daT arc miwis sakuTari SexedulebebiT gankargvis da arc 
mebatoneTa, miwis mesakuTreTa winaaRmdeg sasarCelo dacvis 
ufleba.793 mflobelad unda CaiTvalos nebismieri, visac aqvs 
faqtobrivi batonoba nivTze da dacul unda iqnes posesoruli 
dacviT, acxadebda ieringi.794 savinisgan gansxvavebiT, is usamar-
Tlobad Tvlida mWerTa samarTlebriv dacvaze uaris Tqmas, rac 
gamowveuli iyo sajaro xelisuflebis TviTnebobiT.   

7.2. faqtobriv garemoebebze damyarebuli dacva.         

mflobelobiTi dacva gulisxmobs piris dacvas sakuTriv, 
mflobelobis faqtze dayrdnobiT, nivTze uflebis sakiTxisgan 
damoukideblad, anu am procesSi ganixileba mxolod mflobe-
lobis faqtobrivi mxare da ara mflobelobis samarTlebrivi 
safuZveli. posesoruli moTxovna emyareba nivTze SiSveli 
batonobis faqts, riTac is gansxvavdeba petitoruli moTxovnisgan 
(petitio _ laT. moTxovnis ufleba), romelic mxolod gansazRvruli 
uflebis safuZvelze warmoiSoba.795 mflobelobiTi dacvis moTxov-
na arsebobs warTmeuli mflobelobis aRdgenis an mflobelobis 
ganxorcielebaSi xelSemSleli garemoebebis aRkveTis SinaarsiT.       

mflobelobiTi dacva sakuTrebis uflebis dacvisgan damouki-
deblad warimarTeba, e.i. mflobelobiTi sarCelis wardgenisas 
sakuTrebasTan dakavSirebuli sakiTxebis ganxilva dauSvebelia. 
mflobelobiT procesSi arc erT mxares, arc mas, visac surs 
SeinarCunos mflobeloba da arc mas, visac nivTze aqvs pretenzia, 
ar SeuZlia sakuTari moTxovnis uflebrivi dasabuTeba. am 

                                                            
791 mosazreba miTiTebulia: Васьковский Е.А.,Учебник гражданского прва, М., 2003, 212.
792 Покровский И. А., История римского права, СПБ., 1998, 350. 
793 Лукин- Антонов Н., Очерки по новейшей истории Германии, 1890-1914 гг., М., 1925, 35.
794 Иеринг  Р., Теория владения, сокращ. пер. Васьковского Е.В., типография Меркушева М., СПБ., 
1895.
795 biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis calkeuli 
moTxovnis safuZvlebis sistemuri analizi, bremeni-Tbilisi, 2004-2009, 73.
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SemTxvevaSi mtkicebulebebis Segroveba, ganxilva da Semowmeba 
mimarTulia mxolod mflobelobis faqtis arseboba-ararsebobis 
dasamtkiceblad. Sesabamisad, sasamarTlo wyvets faqtobrivi mdgo-
mareobis sakiTxs, iRebs gadawyvetilebas mflobelobis aRdgenis 
Taobaze da mxareebi valdebulni arian aRadginon mflobelobis 
status quo.796

posesorul procesSi mosarCele valdebulia amtkicos Tavisi 
mflobelobis faqti mis darRvevamde, mflobelobis dakargva misi 
nebis winaaRmdeg da mopasuxis mflobelobis arseboba sadavo 
nivTze. xolo mopasuxe miuTiTebs mflobelobiTi sarCelis 
dakmayofilebis xelSemSlel garemoebebze, kerZod, mis mier 
mosarCelis mflobelobis darRvevis marTzlomierebaze da 
mosarCelis mflobelobis Sewyvetis faqtze, misi mflobelobis
darRvevamde.797

7.3. mflobelobiTi dacvis droebiTi xasiaTi

mflobelobiTi procesis Tavisebureba, is, rom ar moiTxoveba 
sadavo nivTze uflebis arsebobis mtkiceba, SesaZlebels xdis 
nebismieri, maT Soris ukanono mflobelis dacvas. aq miRebuli 
gadawyvetileba droebiTi xasiaTisaa (ieringi), (arsebobs sapiris-
piro mosazrebac, rom es aris ara winaswari gadawyvetileba 
mflobelobis sakiTxis Sesaxeb, aramed  saboloo _ savini),798 rac  
gulisxmobs im garemoebas, rom Tu mflobelobiT procesSi nivTi 
miekuTvneba arauflebamosil pirs, ukanono mflobels, nivTze 
uflebis mqones eZleva SesaZlebloba, miaRwios uflebis dacvas 
petitorul procesSi. am SemTxvevaSi  mflobeloba daculia ukve 
ara, rogorc SiSveli batonobis faqti, aramed titulze 
dayrdnobiT. aq, sasamarTlo ikvlevs ara mxolod faqtobriv 
garemoebebs, aramed uflebriv sakiTxebsac da gadawyvetileba 
gamoaqvs mflobelobaze uflebamosilis sasargeblod.799

mflobelobiT procesSi miRebuli gadawyvetileba gansaz-
Rvravs petitorul procesSi mxareTa mdgomareobas. am procesSi 
mxare, mosarCele, romelmac SeinarCuna mflobeloba sadavo 
nivTze, daikavebs mopasuxis adgils momdevno procesSi. am 
SemTxvevaSi, mtkicebis tvirTi awevs mosarCeles, anu mxares, 
romelic ar aris kmayofili mflobelobiTi sarCelis ganxilviT. 
mtkicebis tvirTi samoqalaqo procesSi gulisxmobs mxaris 
valdebulebas daadginos garemoebebi, romelTa daudgenloba, 
ganuxilveloba SesaZloa, misTvis arasasurveli Sedegebis momtani 
iyos.800 petitorul procesSi mosarCeles evaleba amtkicos, rom 
mflobeli ar aris mesakuTre da arc masze ukeTesi uflebis mqone 
piri, aseve, is, rom mosarCeles ekuTvnis nivTze is ufleba, 
romelic moicavs mflobelobis ganxorcielebis uflebamosilebas.  

                                                            
796 Яичков К.К.,(ред.),Гражданское и торговое право капиталистических государств, М., 1966,193. 
797 Коновалов А.В., Владение и владельческая защита в гражданском праве, М., 2002, 100.
798 mosazreba miTiTebulia: Дернбург Г., Пандекты, Вещное право, Т.1, ч. 2, СПБ., 1902, 43.
799 Коновалов А.В., Владение и владельческая защита в гражданском праве, М., 2002, 552.
800 Треушников М.К., (ред.), Хрестоматия по гражданскому процессу, М., 1996, 108. 
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Sesabamisad, sakuTrebiT procesSi SesaZloa, miRebul iqnes 
gadawyvetileba sadavo nivTze sakuTrebis uflebis aRiarebis 
Taobaze ara im piris mimarT, visac miekuTvna mflobeloba wina 
procesSi, aramed sapirispiro mxaris sasargeblod.801 amgvarad, 
petitorul procesSi mtkicebis tvirTi mosarCeles awevs, xolo 
mflobelobiT procesSi gamarjvebuli mxaris poziciis dacva 
gamartivebulia: misi, rogorc mflobelis sasargeblod mesakuT-
red yofnis prezumfcia moqmedebs.802

warmoadgens Tu ara posesoruli dacva petitoruli procesis 
winare, mosamzadebel etaps, amis Sesaxeb sxvadasxva mosazreba 
arsebobs: savini miiCnevda, rom romis samarTalSi interdiqtul da 
sakuTrebis sasarCelo dacvas Soris kavSiri iyo SemTxveviToba 
da, ara interdiqtis samarTlebrivi bunebis Sedegi. xolo ieringis 
mosazrebiT, mflobeloba sakuTrebis sicxade, misi garegnuli 
niSania da interdiqtis mizani iyo mflobelobiTi urTierTobis 
mowesrigeba droebiT, sakuTrebiTi procesisTvis. am azrs izia-
rebda puxtac _ interdiqti iyo mosamzadebeli procesualuri 
saSuleba momavali dacvisTvis uflebis Sesaxeb.803

7.4. prezumfciis arsi da funqciebi

amgvarad, mflobelis sasargeblod petitorul procesSi 
mesakuTred yofnis prezumfcia moqmedebs, rac mas aTavisuflebs 
nivTze uflebis arsebobis mtkicebisgan. prezumfcia laTinuri 
sityvaa da albaTobaze dafuZnebul varauds niSnavs. varaudi 
obieqturad daudgeneli garemoebaa, romelic ama Tu im faqtis 
arseboba an ar arsebobis saeWvod Seqmnisas gamoiyeneba.804 faqtis 
aRiareba arsebulad varaudis safuZvelze, Seadgens prezumfciis 
arss.805 samarTlebrivi prezumfcia gulisxmobs winaswar dadgenil, 
gansazRvrul samarTlebriv varauds, romelic mocemulia kanonSi 
an gamomdinareobs kanonidan da moqmedebs manam, sanam ar iqneba 
dadgenili an damtkicebuli misi sawinaaRmdego. daudasturebeli 
movlena an faqti miiCneva arsebulad da mas samarTlebrivi 
Sedegebi ukavSirdeba.806

                                                            
801 Шершеневич Г.Ф., Учебник русского гражданского права, Т. 1, 11-ое изд., М., 1914, 267.
802 Анненков К., Система русского гражданского права, Т.II, 2-ое изд., СПБ., 1900, 600.
803 mosazreba miTiTebulia: Коновалов  А.В.,Владение и владельческая защита в гражданском 
праве, М., 2002, 89.
804futkaraZe r., samoqalaqo samarTlebrivi prezumfciebi, Jurn. `samarTali,~ #8-
9, 2000, 48. 
805Мейер Д.М., Избранные произведения по гражданскому праву, М.,2003,98. prezumfciuli 
daskvniT erTi faqti,an movlena dadgenilad iTvleba araerTgzis momxdari 
analogiuri faqtebisa Tu movlenebis safuZvelze. SuSanaSvili al.,
udanaSaulobis prezumfcia, prof. g.inwkirvelis 70-e wlisTavisadmi miZRvnili 
saiubileo krebuli, Tb., 1996, 149. prezumfcia faqtis dadgenis safuZvelia, 
magram ar xdeba navaraudevi faqtis mtkiceba, is mas ar saWiroebs. Мейер Д.М., 
Избранные произведения по гражданскому праву, М., 2003, 115. 
806Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 
Tb., 1997, 160. 
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kanonismier prezumfcias (faqtis an uflebis prezumfcia) ori 
funqcia gaaCnia: materialursamarTlebrivi da saproceso-samar-
Tlebrivi. am ukanasknels SeuZlia mtkicebis tvirTis gadatana. 
zogadad, faqtebis mtkicebis valdebuleba ekisreba procesis im 
mxares, romelic amtkicebs am faqtebis arsebobas da maTi 
meSveobiT asabuTebs Tavis moTxovnas. mtkicebis tvirTis ganawi-
lebisa da mtkicebulebaTa warmodgenis zogad wess arsebiTad 
cvlis mtkicebiTi prezumfciebi. kerZod, is akisrebs meore mxares 
mtkicebis tvirTs, rac dakavSirebulia riskTan, man waagos 
procesi, Tu mtkicebuleba ar iqneba miRebuli. mtkicebis 
tvirTisgan gaTavisuflebulia is mxare, romlis sasargeblodac 
dadginda prezumfcia,807 anu mxares, romelic emyareba romelime 
prezumirebul faqts, ar evaleba amtkicos igi, xolo daintere-
sebul pirebs ufleba aqvT es faqti uaryon.808

prezumfciis materialursamarTlebrivi funqciis Tanaxmad, 
normis aRwerilobiTi nawilis erT-erTi Semadgeneli elementi 
konkretul procesTan dakavSirebiT da gansazRvrul mxareTa 
Soris, maSinac mocemulad CaiTvleba, rodesac obieqturad ver 
moxerxdeba am garemoebis dadgena.809 materialursamarTlebriv 
prezumfciebs Seicaven materialuri samarTlis normebi pirdapir 
an iribad da gamoiyeneba maSin, rodesac prezumirebuli faqtebis 
arseboba namdvilia da arsebuli mtkicebulebebi ar aris sakma-
risi gadawyvetilebis misaRebad. 810

7.5. mesakuTred yofnis prezumfciis daniSnuleba

mesakuTred yofnis prezumfciis warmoSoba dakavSirebulia im 
garemoebasTan, rom swored, mflobelobis faqtma warmoSva 
sakuTrebis ufleba da cxovrebaSi yvelaze xSiri mflobelisa da 
mesakuTris Tanxvedraa. es gulveba miCneulia samoqalaqo brunvis 
mniSvnelovan konstruqciul elementad, radgan mis normalur 
arsebobas uzrunvelyofs.811 am prezumfciis gareSe yvela subieqtis 
keTilsindisiereba, misi kuTvnilobis marTebuloba eWvis qveS 
dadgeboda.812 mesakuTred yofnis prezumfciis arseboba mxolod 
moZrav nivTze, ganpirobebulia masze sakuTrebis warmoSobis 
wesiT. am varaudis damkvidrebaSi didi gavlena iqonia savaWro 
samarTalma, is warmoSva samoqalaqo brunvam, xolo Semdgom 

                                                            
807gagua i., saqarTvelos samoqalaqo saproceso kodeqsiT gaTvaliswinebuli 
mtkicebis tvirTis inovaciuri ganawilebis TaviseburebaTa analizi, Jurn.
`marTlmsajuleba da kanoni,~ #3, 2010, 79. 
808qurdaZe S., samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi, 
Tb., 2005, 350-351.
809biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis calkeuli 
moTxovnis safuZvlebis sistemuri analizi, bremeni-Tbilisi, 2004-2009,69.
810futkaraZe r., samoqalaqo samarTlebrivi prezumfciebi, Jurn. `samarTali,~ #8-
9, 2000, 27.
811Скловский К.И., О праве на отчуждение имущества без передачи владения, ж. «Хозяйство
и право», №8, 2003, 12.
812Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 
Tb., 1997, 160.
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sasamarTlo praqtikam da kanonmdeblobam ganamtkica:813 moZrav 
nivTTan mimarTebiT mflobeloba samarTlebrivi safuZvlis 
arsebobis tolfasia (safrangeTis sk-is 2276-e muxli); moZravi 
nivTis mflobelis sasargeblod ivaraudeba, rom igi aris misi 
mesakuTre (germaniis sk-is 1006-e paragrafi); ivaraudeba, rom nivTis 
mflobeli aris misi mesakuTre (saqarTvelos sk-is 158-e muxli).

Aamgvarad, sakuTrebis varaudi daSvebulia im pirTa mimarT, 
realurad vis xelSic aris moZravi nivTi da vinc axorcielebs 
masze faqtobriv batonobas.Ees midgoma ganmtkicebulia saqar-
Tvelos uzenaesi sasamarTlos praqtikaSic.814 SeuZlebelia, 
erTdroulad sakuTrebis varaudis  daSveba, rogorc nivTis Zveli, 
ise axali mflobelis mimarT. Zveli mflobelis mimarT 
sakuTrebis prezumfcia moqmedebs mxolod misi mflobelobis 
periodSi. am viTarebaSi mflobeloba warTmeuli nivTis namdvili 
mesakuTre ufro mZime mdgomareobaSia, vidre mflobeli arame-
sakuTre, vidre gairkveva maTi namdvili uflebrivi mdgomareoba.815

    prezumfcia WeSmaritebas ar gulisxmobs, amitom xSirad 
arsebobs  sxvaoba faqtobriv da iuridiul mdgomareobas Soris, 
zogjer piri flobs nivTs mesakuTris nebis winaaRmdeg.816 am 
gulvebiT mflobeli Tavisufldeba mtkicebis tvirTisgan, anu 
mflobelobis mopovebis safuZvlis mtkicebisagan, xolo 
mesakuTres, mosarCeles awevs mtkicebis tvirTi. man unda 
daamtkicos,rogorc misi nebis winaaRmdeg mflobelobis dakargvis 
faqti, aseve mopasuxis mflobelobis ukanonoba. mtkicebis tvirTis 
amgvari ganawileba petitorul procesSi aixsneba im garemoebiT, 
rom  mflobelobiT procesSi mflobelma garkveuli saxiT 
daafuZna Tavisi mflobeloba, moixsna sisxlissamarTlebrivi 
deliqtis (qurdobis) ganxorcielebis braldeba, amitom masze 
meore procesSi xelaxla mtkicebis tvirTis dakisreba ar aris 
mizanSewonili.817

    
7.6. mflobelobiTi sarCelis warmoSoba da saxeebi

me-12 s.-is bolomde evropul samarTalSi yvela sanivTo 
ufleba daculi iyo sarCeliT `Gewere,~ romlis farglebSi ar 
xdeboda gamijvna posesorul da petitorul dacvas Soris. 
safrangeTSi pirvelad me-13 saukuneSi, ludoviko me-9-is 
ordonansSi aisaxa mflobelobiTi sarCeli ZaladobiT darRveuli 
mflobelobis aRsadgenad. Sua saukuneebis germanuli CveulebiTi 
samarTlis Zeglebic `saqsoniis sarke~ da `SvabeTis sarke~ 

                                                            
813Удинцев В.А., Избранные труды по торговому и гражданскому праву, М., 2003, 239.
814susg #as-1365-1491-04, 6 ivnisi, 2005w, saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #2, 2005, 66. 
815zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 70.
816 Скловский К.И., Об идеологии защиты владения в современном гражданском праве, В книге: 
Проблемы современного гражданского права, под. ред. Литовкина В.Н., Рахмиловича В.А., М.,
2000, 116.
817 Скловский К. И., Собственность в гражданском праве, М., 1999, 306.
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ganamtkicebdnen mflobelobiT dacvas.818 pandeqtur samarTalSi 
romis samarTlis recepciis Semdeg, mflobelobiT dacvas ganam-
tkicebdnen erovnuli da kanonikuri samarTlis danawesebi.

mflobelobis xelyofaSi moiazreba rogorc mflobelobis 
CamorTmeva, ise  mflobelobis ganxorcielebaSi xelis SeSla, an 
momavalSi misi darRvevis safrTxis Seqmna. TanamedroveobaSi 
mflobelobiTi sarCelebi iyofa or did jgufad: 1) ordinaluri 
sarCelebi, mimarTuli arsebuli mflobelobis dasacavad samar-
TaldarRvevisgan; 2) rekupatoruli sarCelebi, mimarTuli TviT-
neburad warTmeuli mflobelobis dasabruneblad.819

7.6.1. posesoruli dacva frangul samarTalSi

franguli samarTali icnobs sami saxis mflobelobiT 
sarCels: 
1) sarCeli, im iuridiuli da faqtobrivi moqmedebebis Sewyvetis 
winaaRmdeg, romlebic marTalia, ar aris dakavSirebuli mflo-
belobis dakargvasTan, magram xels uSlian mis ganxorcielebas, 2) 
sarCeli momavalSi SesaZlo darRvevis Tavidan acilebis Taobaze, 
rogorc prevenciuli zoma mflobelobisTvis safrTxis Semqmnel 
qmedebaTa winaaRmdeg, magaliTad, sarCeli mezobel nakveTSi 
mflobelobisTvis safrTxis Semqmneli samuSaoebis ganxorcie-
lebis winaaRmdeg; 3) sarCeli ZaladobiT warTmeuli mflobelobis 
aRdgenis Sesaxeb.820

safrangeTis samoqalaqo kodeqsi daefuZna savinis mflobe-
lobis Teorias, Sesamabisad, mflobelobiTi dacvis ufleba 
mianiWa mxolod mesakuTresa da ukanono mflobelebs, xolo vinc 
flobda droebiT, sanivTo an valdebulebiTi uflebis safuZ-
velze, anu mWerebs, es ufleba ar gaaCndaT. frangulma samarTalma 
mxolod 1975 wlidan aRiara mWerTa damoukidebeli dacvis ufleba. 
amasTan, mWers ara aqvs ufleba waradginos mflobelobiTi 
sarCeli im piris mimarT, visganac miRebuli aqvs nivTi.821

7.6.2. mflobelobiTi dacva germanul samarTalSi

germaniis samoqalaqo samarTali aRiarebs ori tipis 
mflobelobiT sarCels: 1) sarCeli mflobelobis darRvevis 

                                                            
818 Венедиктов А.В.,Защита фактического владения в условиях мирного и военного времени,
Ученые труды ВИЮН, Вып. IX, М., 1947, 55.
819  Лоренц Д.В., Система гражданско-правовых притязаний и проблема их конкуренции. ж. 
«Гражданское право», №4, 2008, 7.
820 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т.1, 
М., 2004, 414. italiis samoqalaqo kodeqsi ganamtkicebs ori saxis mflobelobiT 
sarCels:1) ZaladobiT an farulad warTmeuli mflobelobis aRdgenis Sesaxeb; 
2)mflobelobis ganxorcielebaSi xelSemSleli moqmedebebis aRkveTis Sesaxeb. 
orive sarCeli waredgineba xelyofis momentidan erTi wlis ganmavlobaSi 
(muxli 1170), italiis samoqalaqo kodeqsi, Targmani z.WeWelaSvilis, qarTuli 
kerZo samarTlis krebuli, w.I, Tb., 2004, 349.
821 Мозолин В.П., Кулагин М.И., (ред.), Гражданское и торговое право капиталистических стран,
М., 1980, 144.
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Sewyvetis an momavalSi SesaZlo darRvevis Tavidan acilebis 
Sesaxeb; 2) sarCeli TviTnebobiT warTmeuli mflobelobis dab-
runebis Sesaxeb.822

am SemTxvevaSi TviTnebobad moiazreba ukanono qmedeba, maT 
Soris nivTis mesakuTris mier mflobelisTvis misi nebis 
winaaRmdeg mflobelobis CamorTmeva an mflobelobis xelSem-
Sleli qmedebebis ganxorcieleba. magaliTad, Tu sacxovrebeli 
sadgomis damqiravebeli xelSekrulebis vadis gasvlis Semdeg, 
kvlav agrZelebs masSi cxovrebas, xolo mesakuTre ZaliT arTmevs 
xelSekrulebis sagans an xels uSlis mflobelobis ganxorcie-
lebaSi,damqiravebels ufleba aqvs mflobelobiT sarCelze. 
marTalia, mesakuTres gaaCnia upiratesi ufleba, magram marTl-
wesrigi dauSveblad Tvlis  TviTnebobas.

Aamitom, damqiraveblis moTxovna mimarTulia im mdgo-
mareobis aRdgenisken, romelic iarsebebda mflobelobis 
darRvevamde.823

ieringis  koncefciam mflobelobis Sesaxeb asaxva hpova 
germaniis samoqalaqo kodeqsSi da gaafarTova mflobelobiTi 
dacvis farglebi. is ganamticebs ormag mflobelobas824 da dacvis 
uflebas aniWebs rogorc SualobiT, ise uSualo mflobels. 
mflobelobiTi dacviT sargeblobs xandazmuli mflobelic, 
romelsac jer ar SeuZenia sakuTrebis ufleba. marTalia, is jer 
ar aris marTlzomieri mflobeli, Tumca misi mflobeloba ar 
aris samarTlebrivad ugulebelyofili faqti da SesaZloa, is 
gaxdes mesakuTre garkveuli pirobebis arsebobisas. xandaz-
mulobiT mflobels SeuZlia moiTxovos rogorc mflobelobis 
aRdgena, ise xelSeSlis aRkveTa mesame pirTa mxridan, romlebic 
Tavad warmoadgenen utitulo mflobelebs.825

7.6.3. rusuli samarTlis midgoma

rusuli samoqalaqo samarTali erTguli darCa sabWouri 
gamocdilebis da is srulyofilad ar ganamtkicebs mflobelobiT 
dacvas (civilistTa erTi nawili, mesakuTris garda, sxva 
titulovani mflobelis sarCels ukanono mflobelobidan nivTis 
gamoTxovis Sesaxeb, mflobelobiT sarCels uwodebs, rac ar aris 
marTebuli).  doqtrinaSi arsebobs mosazreba mflobelobiTi 
dacvis aRdgenis Taobaze: ruseTis sasamarTlo sistemaSi, sadac 

                                                            
822 Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т.1,
М., 2004, 415.
823 Книпер Р.,Владение в гражданском праве Туркменистана, В книге: Право, Экономика, 
Благосостояние, Актуальные вопросы правовой реформы в Туркменистане, ( Нурыев Я., 
Чантурия Л., изд.), Asgabat , 2010, 102.
824ormagi mflobelobis SemoRebas akritikebdnen revoluciamdeli rusi
civilistebi, radgan sadavo iyo, Tu romel mflobels unda miniWeboda dacvis
ufleba. aseve, maTi azriT, SesaZlo iyo mWers hqonoda dacvis ufleba, misTvis
mflobelis titulis miniWebis gareSe. Симолин А.А., Определение владения по нашему 
проекту и Германскому уложению, В книге: Возмездность, безвозмездность, смешанные договоры 
и иные теоретические проблемы гражданского права, М., 2005,508.
825 Сергеев А.П., Толстой Ю.К, (ред.), Гражданское право, Т.1, 6-ое изд., М., 2004, 427.
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saqmeTa ganxilvisTvis dadgenilia xangrZlivi vadebi, saWiroa, 
samoqalaqo uflebaTa dacvis gamartiveba. uflebaTa dacva 
efeqturia maSin, roca is Tanadroulia. xolo dacvis Tanadro-
uloba damokidebulia imaze, Tu procesualuri saqmianoba rogor 
asaxavs sasamarTloSi saqmeTa ganxilvis simartivesa da 
siCqares.826ruseTis sk icnobs mflobelobiTi dacvis mxolod erT 
SemTxvevas, kerZod, keTilsindisieri da sakuTrad flobis 
ganzraxvis mqone xandazmuli mflobeli daculia utitulo 
mflobelisgan, magram ara mesakuTris an sxva marTlzomier 
mflobelTa mier ganxorcielebuli xelyofisgan (234-e muxlis me-2 
nawili).827

mflobelobiTi dacvis aRdgenis mowinaaRmdegeTa poziciiT, am 
dacvas aqvs droebiTi xasiaTi, mas ar SeuZlia ugulebelyos 
ZiriTadi sarCeli uflebis Sesaxeb. amdenad, isedac datvirTuli 
sasamarTlos saqmianobis damZimeba axali saxis procesiT, 
miuRebelia. amasTan, mflobelobiTi sarCeli yovelTvis idga 
kerZo da sajaro samarTlis zRvarze, mis dacvas unda 
axorcielebdes ara sasamarTlo, aramed samarTaldamcavi 
organoebi, radgan maTi funqciaa pirovnebisa da marTlwesrigis 
dacva, rasac emsaxureba mflobelobiTi dacvac. aseve, dRes, roca 
uZrav nivTze sakuTrebis warmoSobis procesi saxelmwifo 
reestris mwarmoebel organoebSia Tavmoyrili, modave mxaris mier 
uflebis damadasturebeli sabuTis wardgenisas, SeuZlebelia, is  
sasamarTlom ar miiRos mxedvelobaSi da daakmayofilos pose-
soruli sarCeli. es ewinaaRmdegeba sasamarTlos saqmianobis 
principebsa da registraciis sistemis sandoobas.828

7.6.4. saqarTvelos samoqalaqo kodeqsis normebi  mflobelobiTi 
dacvis Sesaxeb
     
     saqarTvelos sk-is 160-161-e muxlebi ganamtkiceben mflobe-
lobiT dacvas. isini icaven mflobelobas xelyofisgan, erTi 
mxriv, nivTis mflobelobaSi dabrunebisa, da meore mxriv, 
mflobelobis ganxorcielebisas xelSeSlis aRkveTis gziT. es 
normebi moqmedebs mxolod keTilsindisieri mflobelis mimarT, 

                                                            
826 Вершинин А.П., Способы защиты гражданских прав в суде, СПБ., 1997, 87.
827 Коновалов  А.В., Владельческая защита в российском праве, ж. «Правоведение», №9, 1998, 144.
828Бабаев А.Б., Система вещных прав, М., 2007, 246. saerTo samarTalSi ar ganasxvaveben 
mflobelobis da sakuTrebis dacvas. orive instituti daculia zianis miyene-
bidan gamomdinare, deliqturi sarCelebiT, radgan saerTo samarTali 
mflobelobisa da sakuTrebis darRvevas deliqtad ganixilavs. Маттей У., Суханов
Е.А., Основные положения права собственности, М., 1999, 248. sarCeliT mflobelobis 
darRvevis winaaRmdeg, daculia moZrav da uZrav nivTebze mflobeloba xelyo-
fisagan. am sarCelis ganxorcielebis procesSi ar mowmdeba mflobelobis 
tituli, misi daxmarebiT xorcieldeba imgvari aramarTlzomieri qmedebebisgan 
dacva, rogoricaa: sxvis  miwis nakveTSi an nagebobaSi samarTlebrivi safuZvlis 
gareSe Sesvla an nivTebis moTavseba, miwaTmflobelobisa da miwaTsargeblo-
bisTvis xelSemSleli qmedebebis ganxorcieleba. Васильев Е.А., Комаров А.С., (ред.),
Гражданское и торговое право зарубежных государств, Т.1, М., 2004, 416.
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romelSic samoqalaqo kodeqsi gulisxmobs rogorc marTlzomier, 
ise aramarTlzomier mflobels. 
    keTilsindisier (aramarTlzomier) mflobels mflobelobiTi 
dacvis ganxorcieleba SeuZlia rogorc sxva utitulo 
mflobelis, ise titulovani mflobelis mimarT. keTilsindisier 
mflobels ufleba aqvs 3 wlis ganmavlobaSi moiTxovos nivTis 
dabruneba axali mflobelisgan.  sasamarTlom unda gamoarkvios 
axali mflobelis uflebrivi damokidebuleba da, Tu  mas meti 
safuZveli aqvs nivTis flobisa, keTilsindisieri mflobeli 
dakargavs mflobelobis aRdgenis SesaZleblobas. 829es wesi ar 
moqmedebs maSin, rodesac ukeTesi uflebis mqone piri (mesakuTre, 
sxva kanonieri mflobeli) Zaladobis an motyuebis gziT  
CamoarTmevs  nivTs mflobels, rogorc, naklebi uflebis mqones. 
        Tu mflobelobis xelyofa ar aris dakavSirebuli nivTis 
mflobelobis CamorTmevasTan, aramed mflobelobis 
ganxorcielebaSi xelSeSlaa saxeze, keTilsindisier mflobels 
gaaCnia   xelSeSlis  aRkveTis moTxovna, aseve, xelyofiT 
gamowveuli zianis anazRaurebis moTxovna, Tu SeuZlebelia 
xelSeSlis  aRkveTis moTxovnis ganxorcieleba (161-e muxli).
saqarTvelos uzenaesma sasamarTlom erT-erTi gadawyvetilebiT, 
159-e muxlis safuZvelze, keTilsindisier mflobelad aRiara 
saqmian urTierTobebSi aseTad miCneuli piri, mesakuTre, romelsac 
kuTvnili miwis nakveTis mimdebare nakveTi ar hqonda daregis-
trirebuli, da arc miumarTavs sajaro reestrisTvis mis mesa-
kuTred aRiarebis Taobaze da mas sk-is 161-e muxlze dayrdnobiT 
mianiWa mflobelobis ukanono xelSeSlis aRkveTis  moTxovnis 
ufleba.830  
       mflobelobiTi dacvis moTxovnis buneba ar icvleba imiT, 
Tu uflebis dacvis romeli uwyebisTvis aris mimarTuli, sasa-
marTlosTvis Tu administraciuli organosTvis. pirvel SemTxve-
vaSi is warmoadgebs sarCels, xolo meore SemTxvevaSi _ gancxa-
debas.831am TvalsazrisiT sainteresoa, saqarTvelos sk-is 172-e 
muxlis me-3 nawili, romelic mesakuTris sasamarTlomde dacvis 
uflebas ganamtkicebs samarTaldamcavi  organosTvis mimarTvis da 
misTvis sakuTrebis uflebis damadasturebeli dokumentis 
wardgenis gziT. aRniSnuli, Tavisi arsiT posesoruli dacvaa, 
radgan Sesabamisi organo ZiriTadad, faqtobrivi garemoebebis 
gaTvaliswinebiT moqmedebs. marTalia, mas waredgineba sakuTrebis 
uflebis damadasturebeli dokumenti, magram es mflobelobis 
uflebrivi safuZvlis zedapiruli Semowmebaa. amas adasturebs is 
faqti, rom xelmyofis mier aseve, sakuTrebis an sxva uflebaze 
damyarebuli marTlzomieri mflobelobis damadasturebeli weri-
lobiTi sabuTis wardgenisas, davis gadawyveta samarTaldamcavi 
organos kompetencias scildeba da sasamarTloSi gadadis.                 

                                                            
829 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 73.
830susg #501-03, 10 ivnisi, 2003 w, saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis saqmeebze, #7, 2003, 1911. 
831 Коновалов А.В., Владение и владельческая защита в гражданском праве, М., 2002, 145.   
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     keTilsindisieri mflobelobis dacvis TvalsazrisiT, 
sainteresoa, adamianis uflebaTa evropuli sasamarTlos 
gadawyvetileba saqmeze: “saRinaZe da sxvebi saqarTvelos 
winaaRmdeg”, romelic Seexeboda afxazeTidan devnili ojaxis mier 
saxelmwifos mier maTTvis sacxovreblad gadacemuli kotejis 
mflobelobis dacvas. sasamarTlo daeyrdno, rogorc adamianis
uflebaTa da ZiriTad TavisuflebaTa dacvis konvencias,  aseve, 
gaeros saxelmZRvanelo principebs qveynis SigniT iZulebiT 
gadaadgilebis Sesaxeb832 da gadawyvetilebaSi miuTiTa: marTalia, 
ganmcxadebels ar hqonda kotejze sakuTrebis ufleba (es 
gamowveuli iyo ara misi moqmedebiT, aramed saxelmwifo uwyebis 
mier uZrav nivTze sakuTrebis uflebis gadacemis saWiro wesis 
daucvelobiT),833magram formalobis daucveloba ar aris 
ganmcxadeblis kotejSi TviTneburad SeWris faqtis aRiarebis 
safuZveli. sasamarTlom ganmcxadeblis mier kotejis 
grZelvadiani floba miiCnia keTilsindisier flobad, radgan  misi 
mxridan arsebobda gonivruli da marTlzomieri molodini 
sakuTrebis uflebis safuZvelze kotejiT sargeblobisa. 
marTalia, molodinis marTlzomierad miCnevisTvis aucilebelia 
misi damyareba kanonsa an sxva normatiul aqtze, Tumca 
ganmcxadeblis flobis marTlzomiereba dasturdeboda 
mflobelobis gamcemi  uwyebis mier  gacemuli weriliT. igive 
uwyeba mTeli mflobelobis ganmavlobaSi mkafiod gamoxatavda 
tolerantobas ganmcxadeblis mier kotejiTa da mimdebare miwis 
nakveTiT eqskluziuri, Seuferxebeli da Ria sargeblobis faqtis 
mimarT. 

   amdenad, adamianis uflebaTa evropulma sasamarTlom miiCnia, 
rom ganmcxadeblis mxridan SesaZlo aramarTlzomieri 
mflobelobis miuxedavad, uflebamosil pirs ar hqonda misTvis 

                                                            
8321. yvelas aqvs ufleba, pativi scen mis sacxovrebels; 2. dauSvebelia, am 
uflebis ganxorcielebaSi sajaro xelisuflebis Careva, garda iseTi 
SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesabamisad da 
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis 
interesebisTvis, uwesrigobis an danaSaulis Tavidan asacileblad…, Tu sxvaTa 
uflebaTa da TavisuflebaTa dasacavad (muxli me-8).
1.aravis ar unda CamoerTvas TviTneburad sakuTreba da mflobeloba;2. 

iZulebiT gadaadgilebuli pirebis sakuTreba da mflobeloba nebismier 
SemTxvevaSi  unda iyos daculi (principi 21, punqti Ida II); adamianis uflebaTa 
evropuli sasamarTlo, saqme `saRinaZe da sxvebi saqarTvelos winaaRmdeg~, 
ganacxadi #18768/05, ganCineba, strasburgi 2010 wlis 27 maisi.
http://www.justice.gov.ge/files/Documents/adam/gadawyvetilebebi/saghinadze_da_sxvebi.pdf
833 saqarTveloSi im periodSi (1993-1994 ww.) humanitaruli krizisis gamo, 
rodesac centalur xelisuflebas unda daebinavebina daaxloebiT 300000 
iZulebiT gadaadgilebuli piri afxazeTidan, naklebad realisturi iyo 
mTavrobis mier yvela formalobis dacva binebis gamoyofis sakiTxTan 
dakavSirebiT. ix. adamianis uflebaTa evropuli sasamarTlo, saqme `saRinaZe da 
sxvebi saqarTvelos winaaRmdeg~, ganacxadi #18768/05, ganCineba, strasburgi 2010 
wlis 27 maisi.
http://www.justice.gov.ge/files/Documents/adam/gadawyvetilebebi/saghinadze_da_sxvebi.pdf.11.
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mflobelobis warTmevis ufleba TviTneburad, sasamarTlos 
gareSe da miuTiTa misi mflobelobis aRdgenis SesaZleblobaze 
Tundac adgilobrivi kanonmdeblobis farglebSi, saqarTvelos 
samoqalaqo kodeqsis 160-e muxlze dayrdnobiT.

  AaRniSnul saqmesTan dakavSirebiT, saqarTvelos uzenaesma 
sasamarTlom  Tavisi gadawyvetilebiT, kodeqsis 160-e muxliT 
gaTvaliswinebuli dacva miiCnia mxolod kanonier mflobelTa 
SesaZleblobad. amasTan, dafiqsirda gansxvavebuli azric:  
miuxedavad ukanono mflobelobisa, ganmcxadebeli 
keTilsindisierad flobda. mopasuxes ar hqonda misTvis nivTis 
CamorTmevis ufleba saTanado procesis gareSe da Zalis 
gamoyenebiT. mflobels aqvs nivTis dabrunebis ufleba sk-is 160-e 
muxlis safuZvelze. 834

7.7. TviTdacva

mflobelobiTi dacvisagan gansxvavdeba TviTdacva. amasTan, 
mflobelobis dacva uzrunvelyofilia aseve, TviTdacvis gziT. 
TviTdacvis, TviTdaxmarebis ufleba samoqalaqo samarTlis 
nebismier subieqts gaaCnia. mflobelobiTi dacvisgan gansxvavebiT, 
romliTac ver sargeblobs mWeri, TviTdacva romis samarTlidan 
moyolebuli misTvisac xelmisawvdomia. Tu winare saxelmwi-
foebriobis xanaSi TviTneboba dazaralebulis interesebis dacvis 
damkvidrebuli wesia, saxelmwifo Tavisi arsebobis pirvelive 
safexurze miznad isaxavs, Surisgebis miswrafeba garkveul far-
glebSi moaqcios.835 Tanamedrove marTlwesrigi individebs 
ukrZalavs samarTlebrivi davebis gadawyvetas TviTneburad, 
TviTgasamarTlebis gziT, radgan marTlmsajulebis ganxorcie-
lebis monopolia saxelmwifo xelisuflebas aqvs miniWebuli. 
Tumca arsebobs kanonmdeblobiT dadgenili gamonaklisi, rodesac 
mkacrad gansazRvruli winapirobebis arsebobisas individs 
SeuZlia Tavisi uflebis dacvis an maTi droebiT uzrunvelyofis 
mizniT Zalis gamoyeneba, Tu SeuZlebelia saxelmwifos mxridan 
drouli daxmareba.836TviTdacva gulisxmobs piris faqtobriv 
moqmedebas samoqalaqo uflebisa da kanoniT daculi interesis 
dacvisTvis, romelsac is damoukideblad axorcielebs, 
saxelmwifo organoebisTvis daxmarebis mimarTvis gareSe.837

mflobelobiTi dacvis TvalsazrisiT, es niSnavs, piris 
SesaZleblobas damoukideblad miiRos zomebi darRveuli 

                                                            
834ix. adamianis uflebaTa evropuli sasamarTlo, saqme `saRinaZe da sxvebi 
saqarTvelos winaaRmdeg~, ganacxadi #18768/05, ganCineba, strasburgi 2010 wlis 
27 maisi.
http://www.justice.gov.ge/files/Documents/adam/gadawyvetilebebi/saghinadze_da_sxvebi.pdf, 12.
835 qoCaSvili q., brali, rogorc samoqalaqosamarTlebrivi pasuxismgeblobis 
piroba, Jurn. `samarTlis Jurnali,” #1, 2009, 86.
836 henSeli s., samoqalaqo kazusebis damuSavebis meTodika, Tb., 2009, 20.
837galdava g., samoqalaqo uflebaTa dacvis formebi da saSualebebi
saqarTvelos samoqalaqo kodeqsis mixedviT, Jurn. `samarTlis Jurnali,~ #1,
2009, 121.
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mflobelobis aRsadgenad. TviTdacvas adgili aqvs maSin, rodesac 
piri mflobels ukanonod waarTmevs mflobelobas an xels 
SeuSlis mflobelobis ganxorcielebaSi. TviTdacvis ufleba 
uflebamosil pirs gaaCnia, rogorc samarTaldamrRvevis, ise misi 
memkvidris an im piris mimarT, vinc nivTis SeZenisas icoda 
mflobelobis xarvezis Sesaxeb.838 Tvidacva ar xorcieldeba 
nivTis mesakuTris mimarT. 

germaniis sk-is 859-e paragrafis mixedviT, mflobels SeuZlia 
win aRudges akrZalul TviTnebobas, Tu moZrav nivTs ZaliT 
waarTmeven. mas SeuZlia Zalis gamoyenebiT waarTvas is damrRvevs 
adgilze an devnisas. Tu miwis nakveTis mflobels CamoerTmeva 
mflobeloba  TviTnebobiT, mas SeuZlia dauyovnebliv daibrunos 
mflobeloba xelmyofis gaZevebiT nakveTidan. TviTdacvis 
marTlzomierebisTvis saWiroa, rom mis farglebSi moqmed pirs 
gaaCndes nivTis flobis uflebamosileba, misTvis mflobeloba 
CamorTmeuli unda iyos ukanonod, dakarguli mflobelobis 
aRdgena unda moxdes gonivrul vadaSi da TviTdacvis farglebis 
gadametebis gareSe.839

7.8. posesoruli da petitoruli procesebis daaxloebis tendencia
     
   dRes, germanul sasamarTlo praqtikaSi arsebobs mflobe-
lobiTi da sakuTrebiTi procesebis daaxloebis tendencia. 
posesorul procesSi sasamarTlos uxdeba mflobelobis titulis 
gamoZieba, magram mxolod udavo mtkicebulebebis arsebobisas, ise, 
rom xeli ar SeeSalos saqmis droulad ganxilvas da ar 
Seicvalos procesis samarTlebrivi buneba. mflobelobiTi 
sarCelis ganxilvisas sasamarTlo adgens mflobelobis darRvevis 
faqts da ikvlevs samarTlebrivi safuZvlis Sesaxeb udavo 
mtkicebulebebs, romelTa gaTvaliswinebiT, is damatebiTi mtkice-
bulebebis ganxilvis gareSe miiRebs gadawyvetilebas mflobe-
lobis aRdgenis an misi xelyofis aRkveTis Sesaxeb. germaniis 
federaluri sasamarTlos praqtikaSi daSvebulia, rom mopasuxes 
mflobelobiT procesSi SeuZlia daeyrdnos mosarCelis mflobe-
lobis ukanonobas, sadavo nivTze Tavisi uflebis mtkicebis 
safuZvelze. am SemTxvevaSi sasamarTlo saWiroebs mflobelobis 
samarTlebrivi safuZvlis Seswavlas. mflobelobiTi sarCeli ar 
dakmayofildeba, Tu dadgindeba mosarCelis mier mflobelobis 
ukanonod mopovebis faqti. am procesis dasrulebisas ar 
gamoiricxeba SesaZlebloba, gadawyvetilebiT ukmayofilo mxarem 
axali procesi wamoiwyos, sadac sasamarTlo siRrmiseulad 
Seiswavlis yvela mtkicebulebas petitorul warmoebaSi.840

   

                                                            
838 Жалинский А., Рёрихт А., Введение в немецкое право, М., 2001, 413.
839Васильев Е.А., Комаров А.С., (ред.), Гражданское и торговое право зарубежных государств, Т.1,
М., 2004, 417.
840 Коновалов А.В., Владение и владельческая защита в гражданском праве , М., 2002, 106.
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7.9. Teoriebi mflobelobiTi dacvis Sesaxeb

7.9.1. mflobelobiTi dacvis gansxvavebuli sawyisebi
   
     arsebobs mosazreba, rom mflobelobiTi dacvis mizezi 
mdgomareobs ama Tu im sazogadoebriv-ekonomikuri formaciis Tavi-
seburebaSi, Zvel romsa da feodalur epoqaSi nivTze faqtobrivi 
batonobis dacvis safuZvels sajarosamarTlebrivi sawyisi, 
samoqalaqo wesrigis dacva Seadgenda; kapitalistur sazoga-
doebaSi kerZosamarTlebrivi pozicia dominirebda, rac sakuTrebis 
gamartivebuli dacvis uzrunvelyofiT, mesakuTris interesebis 
dacvaSi mdgomareobda; xolo TanamedroveobaSi _ pirovnebis 
dacvis bunebiTsamarTlebrivi sawyisia amosavali.841 civilistur 
doqtrinaSi mflobelobiTi dacvis Sesaxeb arsebuli Teoriebi  
iyofa absolutur da relatiur Teoriebad, imis mixedviT, Tu ra 
arealSi eZieben WeSmaritebas mflobelobis dacvis Taobaze, 
mflobelobis institutis gareT (relatiuri), Tu Tavad, 
mflobelobis bunebaSi (absoluturi). kerZod, relatiuri 
Teoriebi, mflobelobis dacvis mizezad moiazreben: sazogado-
ebrivi wesrigis dacvas, sazogadoebaSi samoqalaqo mSvidobis 
SenarCunebas, piris Zaladobisgan dacvasa da mesakuTris 
interesebis uzrunvelyofas. xolo absoluturi Teoriebis 
Tanaxmad, marTlwesrigi mflobelobis dacviT pirovnebas icavs, 
romelic samarTaldarRvevis miuxedavad Rirsebis mqonea.  

7.9.2. relatiuri Teoriebi

7.9.2.1.  ` samoqalaqo mSvidobis” Teoria 

    jer kidev, kacobriobis ganviTarebis adreul etapze, 
saxelmwifom xelT aiRo samarTaldamrRvevis mimarT pirovnuli 
Tu qonebrivi sanqciis gamoyenebis berketi da uflebis dacva 
sakuTar prerogativad aqcia. amiT ailagma TviTneboba, TviTgas-
woreba, rogorc saxelmwifo wesrigis arsis sawinaaRmdego mov-
lena, Selaxuli interesis dacvis sferoSi.842 ganviTarebuli 
marTlwesrigis pirobebSi dauSvebelia uflebamosili piris mier 
uflebis aRdgena, dacva ZaladobiT, kompetenturi organosTvis 
mimarTvis gareSe. sakuTrebis samoqalaqosamarTlebrivi dacvis 
WrilSi TviTneboba gamoricxulia, vidre ar gairkveva mflo-
belobis safuZveli, rogori cxadic ar unda iyos mflobelobis 
xarvezuloba.843 mflobelobiTi urTierTobis aramarTlzomieri da 
TviTneburi xelyofiT gamowveuli Sedegi da Selaxuli samar-
Tlebrivi mdgomareoba unda gamoswordes, da aRdges Tavdapirveli 
mdgomareoba. aravin aris uflebamosili Tavisi SexedulebiT, 

                                                            
841 Компанеец Е.С., К вопросу о проблеме владения в советском праве , Сб. статей памяти 
академика Гордона В.М., Харьков, 1927, 144.
842 Виндшаид Б.,Учебник пандектного права, СПБ., 1874, 312.
843zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 47.
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sasamarTlo legitimaciis gareSe da Zaladobis gziT ganaxor-
cielos sakuTari ufleba.844

    mflobelobis, rogorc nivTTan dakavSirebiT faqtobrivad 
Camoyalibebuli wesrigis, rogorc sazogadoebriv sikeTeTa
ganawilebis faqtobrivi mdgomareobis (dernburgi) xelSeuxebloba, 
zogadi pirobaa samoqalaqo wesrigis SenarCunebis,845

sazogadoebrivi simSvidis arsebobisa.846 amitom, saxelmwifos 
amocanaa uzrunvelyos mSvidobiani wesrigi TviTnebobisgan 
maSinac, rodesac es ukanaskneli uflebis ganxorcielebisken aris 
mimarTuli (endemani, rudorfi).847

    mflobelobaSi arsebobs ori momenti _ individualuri da 
socialuri, pirveli_pirsa da nivTs Soris kavSiria, sazogadoebis 
mxridanA aRiarebis gareSe arsebuli, xolo meore _ pirsa da 
nivTs Soris urTierTobaa, mesame pirTaA mxridan xelSeuvalad 
Secnobili, amdenad, misi xelyofa ganixileba saerTo wesrigis 
darRvevad. am mosazrebiT, qurdic, rogorc samarTlebrivad saSiSi 
pirovneba, rogorc mflobeli, saxelmwifo wesrigs warmoadgens.848

mflobelobis dacva marTlwesrigis stabilurobas uzrunvelyofs 
ekonomikuri TvalsazrisiTac. nivTis dauflebiT xorcieldeba 
adamianuri moTxovnilebebis dakmayofileba, Sesabamisad, samoqa-
laqo brunvis moqniloba iTxovs qonebiT flobasa da sargeb-
lobaSi xelSeSlis operatiul aRkveTas, mSvidi sargebloba 
aucilebelia sameurneo interesebSi, amitom sasurvelia, dar-
Rveuli mflobeloba swrafad aRdges.

7.9.2.2.  ` piris Zaladobisgan dacvis” Teoria  

   relatiuria  aseve, savinis mier ganviTarebuli Teoria, rome-
lic mflobelobis dacvis mizezs xedavda pirovnebis Zalado-
bisgan dacvaSi. misi mosazrebiT, mflobelobis darRveva samoqa-
laqo deliqtia, rac gulisxmobs arsebul faqtobriv urTierTo-
baSi SeWras, amitom jer kidev, romis samarTali icavda mflo-
belobas Zaladobisgan interdiqtebiTa da pretorismieri sarCe-
lebiT, romlebic deliqtur sarCelebs warmoadgenden.849 savinis am 
mosazrebas ar eTanxmeboda ieringi, romelic miuTiTebda, rom 
romis samarTalSi interdiqtebis umravlesobas ar hqonda deliq-
turi xasiaTi, ar iyo mimarTuli ZaladobiT warTmeuli mflobe-
lobis dabrunebisken. amasTan, Tu mflobelobis dacvis mizezi iyo 
Zaladobisgan piris dacva, ratom ar sargeblobda dacviT mWeri an  

                                                            
844biolingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa 

miRebis meTodika, II gamocema, Tb., 2004, 125.
845 Дернбург Г., Пандекты, Т.2, пер. Блоха А.Ю., Гальпера А.Я., Унтелова Д.И., Шнейдера К.А.,
под. ред. Мейендорфа А.Ф., СПБ., 1905, 7.
846 Анненков К., Система  русского гражданского права, СПБ., 1900, 597.
847mosazreba miTiTebulia: Покровский И.А., История римского права. 
http://www.sud09ru/bibliot/Elib/1265.htm/.    
848 Бернгефт Ф., Колер И., Гражданское право Германии, СПБ., 1910, 118.   
849 mosazreba miTiTebulia: Гримм Д.Д., Лекции по догме римского права, 5-ое изд., 
Петроград, 1916, 166.
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brunvidan amoRebuli nivTis mflobeli, Zaladoba xom ar iyo 
damokidebuli nivTis Tvisebaze an subieqtis mdgomareobaze.850   

7.9.2.3. `sakuTrebis, rogorc mflobelobis ukan arsebuli uflebis, 
dacvis” Teoria 
  
   ieringi mflobelobiTi dacvis mizezs eZebda sakuTrebis 
uflebis ukeTesad dacvis interesSi. es mflobelobis dacvis 
kerZosamarTlebrivi sawyisia. cxovrebaSi nivTis mflobeli wesisa-
mebr, aris kidec misi mesakuTre, aqedan prezumfcia mflobelSi 
mesakuTris arsebobis Taobaze. mflobelobis dacviT samarTali 
icavs mis ukan arsebul uflebas. mflobelobiTi dacva 
gamartivebuli dacvaa, radgan ar aris dakavSirebuli  uflebis 
arebobis mtkicebasTan, rac mesakuTrisTvisac xelsayrelia. mflo-
belobiTi dacva, sadac iuridiuli yofierebis mtkiceba 
Secvlilia faqtobrivi yofierebis mtkicebiT, misTvisac 
misaRebia.851

     amgvarad, posesorul procesSi sakuTrebis uflebis dacvis 
interesia gamokveTili: im SemTxvevaSi, Tu pirs mflobeloba ar 
daukargavs, am procesis arsis gaTvaliswinebiT, is ganTavisuf-
lebulia nivTze uflebis arsebobis mtkicebisgan, xolo Tu 
dakarga mflobeloba, mesakuTris interesebis dacva uzrunvel-
yofilia nivTze nebismieri piris  mflobelobis dacvis gziT, rac 
mesakuTris mier nivTis normalur mdgomareobaSi dabrunebis 
garantiaa.852 marTalia, mesakuTre da mflobeli  xSirad erT 
pirovnebaSi iyrian Tavs, magram SesaZloa, mflobelobas ar 
hqondes tituli. amdenad, mflobelobiTi dacva vrceldeba 
ukanono mflobelzec. ieringis mosazrebiT, es aucdeneli 
borotebaa, mTavaria, rom wesisamebr, mflobelobiTi dacviT 
sargeblobs mesakuTre, samarTali raime wesis dadgenisas angariSs 
uwevs ara gamonaklisebs, aramed zogad viTarebas. ukanono mflo-
belobis dacva ar aris mflobelobiTi dacvis institutis mizani, 
aramed misi garduvali Sedegia. rogorc mze anaTebs marTalsac 
da mtyuansac, ise mflobelobiTi dacvis sikeTe vrceldeba 
uflebamosilzec da samarTaldamrRvevzec. amitom, mflobelobis 
dacva unda moxdes iq, sadac SesaZloa sakuTrebis varaudi da 
uari unda eTqvas mas iq, sadac am gulvebas adgili ara aqvs.853

amdenad, saxelmwifos surs daicvas kanonieri mflobeloba, Tumca 
iZulebulia daicvas ukanonoc, radgan zogjer ar arsebobs 

                                                            
850 Иеринг Р., Теория владения, сокращ. пер. Васьковского Е.В., типография Меркушева М., СПБ.,
1895, 8.
851 Иеринг Р., Об основании зашиты владения, М., 1883, 148.
852zoiZe b., qarTuli sanivTo samarTali,Tb., 2003, 70.
853zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurn. `adamiani da 
konstitucia,~ #1, 2004, 106.
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garegnuli niSani, romlis mixedviT SeiZleba gaimijnos 
erTmaneTisgan marTlzomieri da aramarTlzomieri mflobeloba.854

      mosazrebas, rom mflobelobiTi dacvis procesSi amosavalia 
mesakuTris interesi, sakuTrebis uflebis efeqturi dacva, sabWoTa 
samarTalSic hyvada mxardamWerebi. kerZod, miiCneoda, rom 
mflobelobis dacvis safuZveli iyo ara sazogadoebrivi mSvi-
dobis interesi, radgan am mizans emsaxureba dacvis sxva saSua-
lebebic, aramed sakuTrebis an sxva uflebis dacvis aucilebloba, 
romelic prezumirebulia mflobelobaSi.855

    
7.9.3. absoluturi  Teoriebi
  
    absoluturi Teoriebi mflobelobis dacvis mizezs 
pirovnulobis ideis dacvaSi hpoveben. Tu ieringis mtkicebiT, 
ukanono mflobelobis dacva garduvali borotebaa, pokrovskis 
mosazrebiT, is adamianis pirovnulobis pativiscemis, rogorc 
ZiriTadi ideis ganviTarebis mwvervalia. mflobeli pirovnebaa da 
samarTaldarRveva ar aqcevs mas uuflebo arsebad,856 mflobe-
lobiTi dacva ganpirobebulia adamianuri Rirsebis motiviT, 
Zaladobisgan dacvas nebismieri individi imsaxurebs. dabalgan-
viTarebul sazogadoebaSi samarTaldamrRvevi gareSe pirTa 
mxridan TviTnebobis obieti xdeba, xolo kulturul erebSi 
yvelaze mZime danaSaulis Camdeni subieqtic garSemomyofTaTvis 
adamianuri Rirsebis mqonea, uflebawarTmeulic adamiania da mis 
mimarT kerZo pirTa mxridan TviTneboba dauSvebelia.857  
    sxva absoluturi TeoriiT, mflobelobis dacvisas amosavalia, 
piris Sinagani, Tavisufali neba, romelic mimarTulia miTvisebaze, 
nivTis sakuTrad qcevaze858 da gansxeulebulia mflobelobaSi, 
riTac garSemomyofT emcno neba garegnuli formiT. neba, romelic 
mflobelobaSia realizebuli, dacul unda iyos nebis zogadi 
bunebidan gamomdinare, radgan neba TavisTavad Tavisufalia, misi 
aRiareba da ganxorcieleba samarTlis amocanaa (brunsi, puxta 
hansi).859

         

                                                            
854 Кавелин, mosazreba miTiTebulia: Васьковский  Е.В., Учебник гражданского права, М.,
2003, 228.
855Венедиктов А.В., Защита фактического владения в условиях мирного и военного времени, 
Ученные труды ВИЮН, вып IX, М., 1947, 68.
856zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo
kodeqsSi, danarTi wignSi: qarTuli sanivTo samarTali, Tb., 2003, 433.
857 Покровский  И.А., Основные проблемы гражданского права, М., 1998 , 227.
858 Юшкевич В.А., Исследование из области  учения о владении: О приобретении владения по 
римскому праву, М., 1908, 42.  miTiTebulia: Коновалов А.В., Владение и владельческая защита 
в гражданском праве М., 2002, 74.
859Муромцев С.А., Рецепция римского права на западе, М., 1886, 137.
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                   daskvniTi debulebebi

I Tavi

mflobeloba nivTze faqtobrivi batonobaa, romelsac 
miuxedavad faqtobrivi Tvisobriobisa, uflebrivi Sedegebi ukav-
Sirdeba. mflobelobaSi faqtisa da uflebis kavSiris saukeTeso 
gamoxatuleba mesakuTred yofnis prezumfciaa, romelsac didi 
xnis istoria aqvs da dRemde arsebobs pozitiur samarTalSi. am 
varaudis safuZveli nivTis dauflebis faqtidan momdinare 
sakuTrebis uflebis warmoSobis procesia. winare samarTlis 
pirobebSi adamianis mier  nivTis miTvisebas ganapirobebda nivTis 
sakuTrad flobis ganzraxva, arsebobda misakuTrebis grZnoba, 
Tumca sakuTrebis uflebaze saubari naadrevia adamianTa sazoga-
doebis ganviTarebis am etapze.EmiTvisebis  neba efuZneba imanentur 
uflebas da ara pozitiuri samarTlis mier aRiarebul 
uflebas.Uuflebis garda am pirobebSi arsebobs movaleobis 
gancdac, logikuri aRiarebis doneze, romelic yalibdeba 
urTierTsawinaaRmdego interesebis mqone individTa 
TanaarsebobaSi, maT Soris mSvidobis SenarCunebis mizniT. 
mflobelobasTan mimarTebiT es ase gamoixateba _ ara  mxolod 
Cems  mier nivTis floba imsaxurebs dacvas sxvaTa xelyofisagan, 
aramed, sxvis mflobelobaSi arsebulic xelSeuvalia. samarTalma, 
rogorc socialuri wesrigis damyarebis saSualebam,  SeZlo 
imanenturi uflebis samarTlebrivi aRiareba. bunebiT Tavisuf-
lebaSi arsebuli qcevisTvis, nivTis dauflebisTvis, rogorc 
garkveuli interesis miRwevis saSualebisaTvis, savaldebulo 
Zalis  miniWebiT, ufleba dafuZnda, faqtobrivma flobam 
sakuTrebis  uflebis Tviseba SeiZina.

II Tavi

mflobelobis istoriuli fesvebi romis samarTalSia. 
amasTan,Eaq ar Camoyalibebula viwrod erovnuli mflobelobis 
gageba. is koncepcia, rac Caido samoqalaqo samarTlis am 
fuZemdeblur institutSi, dResac moqmedebs kontinenturi evropis 
samarTalSi. mflobelobis damfuZnebeli ori elementi _ corpus 
possesionis da animus possesionis romaelebma gansazRvres, Tu ar iyo am 
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ori elementis erToblioba, adgili hqonda Wera-pyrobas. 
mflobelad romis samarTalSi miiCneoda mesakuTre da aramar-
Tlzomieri mflobeli, xolo sxva sanivTo an valdebulebiTi 
uflebis mqone piri ar iTvleboda mflobelad. mogvianebiT, romis 
samarTalma ramdenime maTgans mianiWa mflobelis statusi 
samoqalaqo brunvis moTxovnebidan gamomdinare da maTi intere-
sebis dacvis mizniT.  

piris mflobelad aRiareba mflobelobis samarTlebriv 
dacvas ukavSirdeboda. dacva xorcieldeboda rogorc TviTdacviT, 
ise interdiqtebiTa da sarCelebiT. gansxvaveba interdiqtul da 
sasarCelo dacvas Soris iyo is, rom  pirveli,  mflobelobas 
mxolod faqtobriv garemoebebze dayrdnobiT (mflobelobiTi _ 
posesoruli dacva) icavda, xolo meore _ uflebaze dafuZnebiT. 
mflobelobiTi dacvis arsis gaTvaliswinebiT, is SesaZlebelia 
gavrcelebuliyo ukanono mflobelzec. amasTan, posesorul pro-
cesSi gamarjvebuli mxare saxarbielo poziciaSi iyo, mis 
sasargeblod mflobelobis faqti metyvelebda, xolo  mtkicebis 
tvirTi meore mxares ekisreboda momdevno procesSi.  

romis samarTali ganamtkicebda SeuzRudavi vindikaciis 
princips, rac niSnavs imas, rom nivTis mesakuTre CamoarTmevda 
nivTs nebismier aramarTlzomier mflobels, miuxedavad mesakuT-
ris mflobelobidan nivTis gasvlis gzisa da SeZenis xasiaTisa.   

mflobeloba warmoiSoboda pirveladi an nawarmoebi gziT, 
rac gaxda sakuTrebis uflebis warmoqmnis  saSualebac nivTis 
dauflebiT Tu gadacemiT.Upirvelad saSualebebs ganekuTvne-
ba,UmagaliTad, okupacio, ganZi, napovari, SeZeniTi xandazmuloba. 
upatrono nivTis sakuTrad flobis ganzraxviT daufleba masze 
absolutur uflebas warmoSobda, upatronobis Tviseba vrceldeba 
napovarsa da ganZzec. 

SeZeniTi xandazmulobis mniSvneloba romis samarTalSive 
ganisazRvra. sazogadoebrivi interesebidan gamomdinare, sakuT-
rebiT urTierTobebSi xangrZlivad gaurkvevlobis aRmosafxvre-
lad da keTilsindisieri SemZenis interesebis dacvis mizniT, 
nivTze kanoniT dadgenil vadasa da pirobebSi ganxorcielebuli 
keTilsindisieri mflobeloba, masze sakuTrebas warmoSobda.

III   Tavi

feodaluri socialuri wyobis Taviseburebani gavlenas 
axdenda miwaze arsebul urTierTobaze, romelic samarTlebrivad 
mflobelobas  da  sakuTrebas efuZneboda. Eepoqaluri formulis, 
ar aris miwa senioris gareSe, moqmedeba gulisxmobda yoveli 
miwis mflobelis feodalur damokidebulebaSi yofnas gansaz-
Rvrul seniorTan. Tavdapirvelad, vasalis uflebrivi mdgomareoba 
miwaze samisdReSio mflobelobiT Semoifargleboda, rac droTa 
ganmavlobaSi samemkvidreo feodad gadaiqca. 

seniorisa da vasalis sakuTreba ar iyo erTiani. is 
danawevrebuli, gansazRvrul pirobaTa da valdebulebaTa Sesru-
lebasTan iyo  dakavSirebuli. aseTi sakuTrebis arseboba maTi 
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meryevi xasiaTis politikur xelisuflebas gansazRvravda, radgan 
ekonomikuri (miwaze sakuTrebis) xelisufleba sazogadoebaSi 
adamianis socialur-politikuri mdgomareobis safuZveli iyo. 
glosatorebis mier Seiqmna danawevrebuli sakuTrebis iuridiuli 
konstruqcia, romelmac aRiara rogorc senioris, ise vasalis 
sakuTreba miwaze zesakuTrebisa da daqvemdebarebuli sakuTrebis 
formiT. seniori da vasali erTdroulad,  erTsa da imave qonebis 
mflobelsa da mesakuTres warmoadgenda, Sedegad waiSala zRvari 
sakuTrebasa da mflobelobas Soris.   

mflobelobis rolis gaZlierebam aucilebeli gaxada misi 
dacva. feodaluri samarTali icnobda posesorul dacvas, rasac 
adgili hqonda rogorc qarTul, ise evropul da rusul 
samarTalSi. is miznad isaxavda  samoqalaqo mSvidobis, wesrigis 
dacvas.  

Sua saukuneebis feodaluri samarTlidan saTaves iRebs 
vindikaciis SezRudvis wesi im keTilsindisieri SemZenis sasargeb-
lod, romelmac mesakuTris mflobelobidan misi nebiT gasuli 
nivTi sasyidliT SeiZina nivTis gankargvaze arauflebamosili 
pirisgan.
    arsebobas  ganagrZobs SeZeniTi xandazmulobis instituti: ro-
mael iuristTa azris gaTvaliswinebiT, Sua saukuneebis iuristebma 
Camoayalibes debuleba: Semdgomi arakeTilsindisiereba ar vnebs 
sworad dawyebul usucapio-s, anu mflobelis keTilsindisiereba 
moiTxoveboda mxolod nivTis gadacemisas.  F 

IV Tavi 

mflobelobis klasikuri gaazrebisgan gadaxvevaa misi sabWo-
TasamarTliseuli koncefcia. is mflobelobaSi xedavda rogorc 
faqts, ise uflebas da mis Semadgenel nawils. aRniSnulis mizezi 
iyo mflobelobis ukan arsebuli sanivTo uflebaTa ignorireba. 
sazogadoebaSi, sadac ar arsebobda kerZo samarTali Tavisi 
institutebiTa da RirebulebebiT, mflobelobas unda etvirTa 
sakuTrebis analogis funqcia. sabWoTa samarTalSi sanivTo 
uflebaTagan mxolod sakuTreba darCa arsgamoclili, xolo  
mflobelobam `originaluri~ saxe miiRo. sabWoTa samarTali 
cdilobda cnebaTa damaxinjebuli formulirebiT samarTlis 
cnebebSi aesaxa xelisuflebis neba, rasac Tan sdevda institutis 
arsis Secla. aRniSnulis gamoxatuleba iyo mflobelobis 
uflebis Seqmnac. masSi Tavsdeboda im uflebamosilebis maqsimumi, 
rac gaaCnda saxelmwifo sakuTrebis mosargeble samoqalaqo 
samarTlis  sxva  subieqtebs. 

sabWoTa samarTalSi damkvidrda saxelmwifo sawarmoebis 
mier saxelmwifo qonebis marTvis specifikuri samarTlebrivi 
wesrigi. es sawarmoebi ar iTvlebodnen am qonebis mesakuTreebad, 
aramed maT gaaCndaT sabWouri warmoSobis: operatiuli marTvisa 
da sruli sameurneo gamgeblobis uflebebi.Ppirveli _ ekonomiku-
rad da samarTlebrivad ufro metad subordinirebuli  
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sawarmoebis mdgomareobas asaxavda, meore _ mcire ekonomikuri 
liberalizmis gamoxatuleba iyo.

aRniSnuli marTlwesrigis farglebSi saxelmwifo 
sakuTrebis dacvas is Tavisebureba gaaCnda, rom saxelmwifos mier 
wardgenil savindikacio sarCelze xandazmulobis vada ar 
vrceldeboda. amasTan, samoqalaqo samarTlis sxva subieqtebs  
Soris daiSveboda, rogorc sasarCelo xandazmulobis, ise vindi-
kaciis SezRudvis wesis moqmedeba.        

socialisturi samarTali ar icnobda mflobelobiT dacvas, 
radgan misTvis miuRebeli iyo mxolod faqtobrivi garemoebebis 
gaTvaliswinebiT, nivTze uflebis dadgenis gareSe misi mikuTvneba 
pirisaTvis, radgan am gziT nivTi SesaZloa, ukanono mflobelTan 
moxvedriliyo. 

V Tavi
kontinenturi evropis samoqalaqo samarTalSic mflobeloba 

nivTze faqtobrivi Tvisobriobis mqone Zalauflebaa, romelic ori 
elementis erTianobaa _ materialurisa da nebiTis. mflobelobis 
obieqturi elementi, faqtobrivi SesaZleblobaa nivTze uSualo 
batonobisa, xolo subieqturi elementi _ mflobelobiTi nebis, sa-
kuTrad flobis ganzraxvis, arsebobas gulisxmobs. 

kontinenturi evropis samarTalSi mflobelobis dafuZnebis 
Sesaxeb ori ZiriTadi Teoria arsebobs _ subieqturi da 
obieqturi. pirveli, mflobelobis warmoSobisTvis gadamwyvet 
mniSvnelobas aniWebda animus domini-s, romelSic mis romaul 
Sinaarss sdebda. am TeoriiT mflobelTa wre erTob daviw-
roebuli Cans, masze aigo safrangeTis samoqalaqo kodeqsi. meore 
TeoriiT, mflobelobaSi konstitutiuri faqtobrivi batonobaa, 
Tumca arsobrivad, arc nebiTi elementia uaryofili: vinc 
faqtobrivad flobs, ivaraudeba, rom kidec aqvs sakuTrad flobis 
ganzraxva. es Teoria  gaiziara germaniis samoqalaqo kodeqsma, 
romelmac ormagi mflobeloba ganamtkica. 

ormagi mflobelobisgan gansxvavdeba Tanamflobeloba. 
Tanamflobelobis drosac saxezea mflobelobis samarTlebrivi 
danawevreba. amasTan, ormagi mflobelobis dros, mflobelobis  
orsafexuriani dayofa arsebobs, xolo Tanamflobelobisas Tana-
mflobelTa faqtobrivi batonobis mdgomareoba erTsafexuriania.

saqarTvelos samoqalaqo kodeqsis Tanaxmad, mflobelobis 
dafuZnebisTvis saWiroa orive elementis arseboba, amasTan subieq-
turi elementis arsi ganvrcobilia da gulisxmobs ara mxolod 
mesakuTred flobis survils, aramed sakuTari interesebisTvis 
flobas, riTac farTovdeba mflobelTa wre.

sakuTrebis uflebis cnebas gansazRvravs doqtrina, xolo 
sakuTrebis uflebis Sinaarss _ kanonmdebloba. Tanamedrove 
pozitiuri samarTali  upiratesobas aniWebs ara klasikur 
triadas, aramed gansazRvrebas or (sargebloba, gankargva) an erT 
elementze (gankargva) miTiTebiT. saqarTvelos samoqalaqo kodeqsi 
erTguli darCa triadis, miuxedavad imisa, rom mflobeloba 
damoukidebel institutad aRiara da qonebad sxeulebriv 
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nivTebTan erTad usxeulo nivTebic miiCnia, romelzec 
mflobelobis ganxorcieleba Znelad warmosadgenia, radgan maT 
sxeulebrivi nivTebisgan gansxvavebiT, gansazRvruli fizikuri 
farglebi, anu sxeuli ar gaaCniaT. 
    mflobelobisa da sakuTrebis urTierTdamokidebuleba Tval-
saCinoa sakuTrebis uflebis warmoSobis saSualebebis ganxil-
visas. aRsaniSnavia, rom SeZeniTi xandazmulobis iseTma pirobam, 
rogoricaa keTilsindisiereba, garkveuli cvlileba ganicada. 
Tanamedrove samoqalaqo samarTalma ganamtkica Sua saukuneebis 
kanonikuri samarTlis danawesi, romlis Tanaxmad, SemdgomSi 
warmoSobili arakeTilsindisiereba aCerebs mflobelobiTi 
xandazmulobis denas, anu keTilsindisiereba moiTxoveba ara 
mxolod mflobelobis mopovebis momentSi, aramed mflobelobis 
mTel manZilze. 

moZrav nivTze sakuTrebis warmoSobas  nivTis mflobelobaSi 
gadacemas ukavSirebs rogorc konsensualuri sistema (gamonak-
lisis saxiT), ise tradiciis sistema (wesisamebr). tradiciis 
sistemis mixedviT, samoqalaqo brunva orientirebulia nivTis 
faqtobriv mikuTvnebaze da gamomdinareobs kanonieri gulvebidan: 
moZravi nivTis mflobeli misi mesakuTrea. 

konsensualuri da tradiciis sistemebi Tanaarseboben kauza-
lur da abstraqciis sistemebTan. safrangeTSi adgili aqvs kauza-
lur da konsensualur sistemaTa erTianobas, rac imas niSnavs, 
rom moZrav nivTze sakuTrebis ufleba warmoiSoba mxareTa Soris 
namdvili kauzaluri garigebis dadebis momentidan. germaniaSi 
moqmedebs abstraqciisa da tradiciis sistemebi _ sakuTrebis 
warmoSobisTvis ar aris sakmarisi valdebulebiTsamarTlebrivi 
garigebis dadeba, damatebiT saWiroa, sanivTo garigeba sakuTrebis 
uflebis daTmobis Sesaxeb da nivTis gadacema. amasTan, sanivTo 
garigeba namdvilia kauzaluri garigebis baTilobis miuxedavad, 
Tumca SemZeni mesakuTre xdeba samarTlebrivi safuZvlis gareSeE 
da yofil mesakuTres nivTis dabruneba SeuZlia ara savindikacio, 
aramed  kondiqciuri sarCelis safuZvelze. 
     saqarTvelos samoqalaqo kodeqsSi titulusis (kauza) da 
modusis (gadacema) Sexamebas aqvs adgili. marTebulia, sk-is 
danawesi: `mesakuTrem namdvili uflebis safuZvelze gadasces 
SemZens nivTi”, gaiazrebodes amgvarad: gamsxvisebelma, romelic 
unda iyos mesakuTre an misgan gasxvisebis uflebamosilebiT 
aRWurvili piri , namdvil samarTlebriv safuZvelze dayrdnobiT 
unda ganaxorcielos nivTis gadacema SemZenisTvis. Aam SemTxvevaSi 
kauza SesaZloa, iyos, rogorc namdvili 
valdebulebiTsamarTlebrivi garigeba, aseve kanoni.     

rac Seexeba gadacemis formebsa da bunebas, misi martivi 
formis garda_pirdapiri mflobelobis gadacema, arsebobs gadace-
mis surogatebi;Ggadacemas Tavisi bunebiT  erTni _ sanivTo 
garigebad miiCneven, meoreni Tvlian, rom mxareTa nebaTa SeTanxmeba 
sakuTrebis uflebis daTmobis Taobaze xdeba sanivTo (abstraqciis 
sistema),  an valdebulebiTi garigebis (kauzaluri sistema) 
farglebSi da gadacema mxolod realuri, faqtobrivi moqmedebaa. 
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swored es ukanaskneli midgomaa qarTuli samarTlisTvis 
Sesatyvisi.

sakuTrebis sanivTosamarTlebrivi dacvis saSualeba _ 
savindikacio  sarCeli gulisxmobs aramflobeli mesakuTris mo-
Txovnas ukanono mflobelisgan individualuri nivTis dabrunebis 
Sesaxeb. vindikaciis ganxorcielebis Sedegebi damokidebulia 
imaze, Tu vin aris mopasuxe _ keTilsindisieri Tu arakeTil-
sindisieri mflobeli. orive aramarTlzomieri mflobelobis 
kategoriaa. 

amasTan, arsebobs keTilsindisierebis farTo gageba, 
romelic moicavs marTlzomier mflobelobasac. am TvalsazrisiT, 
mesakuTris an sxva kanonieri mflobelis mflobelobac  
keTilsindisieria. am mosazrebas ganamtkicebs saqarTvelos 
samoqalaqo kodeqsis 159-e muxli (pirveli  winadadeba) _ 
keTilsindisieria mflobeli, romelic nivTs marTlzomierad 
flobs. SesaZloa, amgvari midgoma ganpirobebuli iyos im 
garemoebiT, rom sk mflobelobiT dacvas avrcelebs mxolod 
keTilsindisier mflobelze, romelSic unda igulisxmebodes, 
rogorc marTlzomieri, ise aramarTlzomieri mflobeli. 
marTalia, titulovan mflobels aqvs petitoruli dacvis 
SesaZleblobac, magram mflobelobiTi dacva, rogorc 
gamartivebuli dacva   misTvisac xelsayrelia. 

  xolo debuleba: keTilsindisieria mflobeli…... romelic  
uflebamosil pirad SeiZlebა iqnes miCneuli saqmian 
urTierTobebSi saWiro gulmodgine Semowmebis safuZvelze (159-e 
muxli II winadadeba), swored, aramarTlzomier keTilsindisier 
mflobels gulisxmobs. am SemTxvevaSi, marTalia, mflobels ar 
gaaCnia nivTis flobis samarTlebrivi safuZveli, Tumca 
mflobelsa da sxva uflebamosils Soris arsebobs samarTlebrivi 
urTierToba, romelic  ar aris namdvili, Tumca misi baTiloba 
SeuZlebelia, amocnobil iqnes gulmodgine Semowmebis  Sedegad. 
amdenad, mflobeli miiCneva uflebamosil pirad samoqalaqo 
brunvis monawileTa interesebis dacvis mizniT.
     savindikacio sarCeliT nivTis dabruneba yovelTvis 
xorcieldeba arakeTilsindisieri mflobelisgan, miuxedavad 
nivTis kanonieri mflobelobidan gamosvlis gzisa da SeZenis 
xasiaTisa. xolo keTilsindisieri mflobelisgan mesakuTres 
SeuZlia nivTis dabruneba, Tu nivTi gavida misi mflobelobidan 
nebis winaaRmdeg, miuxedavad SeZenis xasiaTisa, xolo misi nebiT 
gasvlisas, mxolod maSin, Tu SeZena moxda usasyidlod.

Sua saukuneebis germanul samarTalSi damkvidrda vindika-
ciis SezRudvis wesi, romlis Tanaxmad, nivTis keTilsindisieri 
SemZeni xdeba im nivTis mesakuTre, romelic mesakuTris 
mflobelobidan gavida misi nebiT da sasyidliT gasxvisda 
arauflebamosili piris mier. Aam wesis arsebobas yvelaze ukeT 
`naklebi borotebis~ Teoria ganmartavs. am SemTxvevaSi sakiTxi 
wydeba im piris sasargeblod, romelsac aqvs naklebi 
SesaZlebloba daicvas sakuTari interesebi, Tu sakiTxi nivTis 
CamorTmevis Taobaze gadawydeba mis winaaRmdeg. 
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saqarTvelos sk-is debuleba: SemZeni xdeba nivTis mesakuTre 
maSinac, roca gamsxvisebeli ar iyo nivTis mesakuTre, magram 
SemZeni am faqtis mimarT keTilsindisieria (187-e muxlis I nawilis 
I winadadeba) pirdapir kavSirSia kodeqsiseul normasTan, romelic 
mesakuTred yofnis prezumfcias ganamtkicebs (158-e muxlis I 
nawili). moZravi nivTebis SemZenis mxridan gamsxviseblis mxareze 
sakuTrebis titulis arsebobisadmi mindobil damokidebulebas 
swored, es prezumfcia afuZnebs. SemZens, Tu ara kontrahentis 
keTilsindisierebisadmi ndoba, sxva samarTlebrivi gza misi 
mesakuTreobis Semowmebisa ar gaaCnia. brunvis monawileTa aseTi 
urTierTdamokidebuleba xels uwyobs brunvis simyaresa da 
simartives. 

samoqalaqo kodeqsSi ganxorcielebuli cvlilebiT (28.12.2011) 
187-e muxlis meore nawilis pirveli winadadeba  ase Camoyalibda: 
keTilsindisieri SemZeni ver gaxdeba nivTis mesakuTre, Tu es 
nivTi mesakuTrem dakarga, mas mohpares, an misi nebis winaaRmdeg 
sxvagvarad gavida misi mflobelobidan, anda SemZenma is 
usasyidlod miiRo. es danawesi pirdapir ar miuTiTebs 
keTilsindisieri SemZenis mier sakuTrebis uflebis mopovebis 
pirobebze, Tumca aRniSnuli gansazRvrulia civilistur 
doqtrinaSi, kerZod  mesakuTris mflobelobidan misi nebiT nivTis 
gamosvla, nivTis SeZena keTilsindisieri mflobelis mier, 
sasyidliT SeZena. aRniSnuli muxlis II nawilis formulirebis 
miRma logikurad, swored es garemoebebi moiazreba.   

vindikaciis SezRudvis wesi moqmedebs aseve 
keTilsindisieri SemZenis mier fulis, fasiani qaRaldebisa da 
sajaro vaWrobis wesiT SeZenili nivTebis mimarT, miuxedavad maTi 
mesakuTris mflobelobidan misi nebis winaaRmdeg gamosvlisa an 
SeZenis usasyidlo xasiaTisa.

im qveynebSi, sadac uZrav nivTze sakuTrebis ufleba 
Sesabamisi saxelmwifo registraciiT warmoiSoba, keTilsindisieri 
SemZenis dacvis funqcias registraciis monacemebi asruleben, 
romliTac fiqsirdeba gamsxvisebeli, rogorc mesakuTre. 
saqarTvelos sk icavs uZravi nivTis keTilsindisier SemZens, 
romelic eyrdnoba sajaro reestris monacemebs da mis sakuTrebas 
moudevars xdis.

mesakuTris mier nivTze mflobelobis dakargvisas, misi 
kanoniT daculi interesebis dacva  SesaZloa, rogorc sanivTo 
(savindikacio), ise valdebulebiTi _ saxelSekrulebo da 
arasaxelSekrulebo (deliqturi, kondiqciuri) sarCelebiT. am 
SemTxvevaSi adgili aqvs moTxovnis safuZvelTa konkurencias, 
radgan gansazRvruli samarTlebrivi miznis miRweva SesaZloa, 
erTdroulad sxvadasxva samarTlebrivi saSualebiT. 

savindikacio sarCelis wardgenis erT-erTi piroba 
mosarCelesa da mopasuxes Soris valdebulebiTi urTierTobis 
ararsebobaa. saxelSekrulebo urTierTobis arsebobisas, rodesac 
nivTis ukanono mflobelad iqceva saxelSekrulebo partniori, 
rogorc nivTis gamoTxova, ise zianis anazRaureba unda moxdes 
saxelSekrulebo sarCelis safuZvelze.
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vindikaciaze ufleba marTlzomier mflobels manam aqvs, 
vidre nivTi arsebobs da ar ganadgurebula. nivTis ganadgurebisas 
sarCelis safuZveli icvleba da savindikacio sarCeli 
gardaiqmneba deliqtur sarCelad. 

kondiqciuri sarCeliT xdeba samarTlebrivi safuZvlis 
gareSe, miRebulis (SeZenili an dazogili)ukan dabruneba. 
savindikacio sarCelis sagania individualuri niSniT gansazRvru-
li nivTi, xolo kondiqciuri sarCelis _ gvarovnuli nivTebi, 
aseve qonebrivi uflebebi. 

mesakuTris mflobelobidan nebiT gasuli nivTis sasyidliT 
gasxvisebisas, kondiqcia mimarTulia ganmkargvelis mimarT, radgan 
keTilsindisieri SemZeni daculia samoqalaqo brunvis stabilu-
robis uzrunvelyofis mizniT. usasyidlo gankargvisas 
kondiqciuri sarCeli mimarTulia mimRebis mimarT, usasyidlod 
miRebuli qonebrivi sikeTe naklebad aris daculi. 

baTili garigeba usafuZvlo gamdidrebis kerZo SemTxvevaa. 
garigebis baTilobisas savindikacio da kondiqciur sarCelTaA 
konkurenciis sakiTxi gansxvavebulad wydeba kauzalur da 
abstraqciis sistemebSi. kauzaluri sistemis moqmedebisas, namdvil 
xelSekrulebas Tavisi iuridiuli bunebiT SeuZlia sakuTrebis 
uflebis gadatana. Sesabamisad, xelSekrulebis sawyisi an 
Semdgomi baTilobisas sakuTrebis ufleba ver gadadis SemZenze. 
amdenad, Tavdapirveli mesakuTre ar kargavs sakuTrebas, e.i. 
uflebas vindikaciaze. am viTarebaSi kondiqciuri sarCeli 
subsidiuri mniSvnelobisaa da misi damoukideblad gamoyeneba 
xdeba iq, sadac nivTis vindikacia SeuZlebelia. 

abstraqciis sistemaSi sanivTo garigebis namdviloba 
damoukidebelia valdebulebiTi garigebis arsebobisgan, anu 
valdebulebiTi garigebis baTilobisas SemZenze sakuTreba mainc 
gadadis. gamsxvisebeli kargavs sakuTrebis uflebas, e.i. 
vindikaciis SesaZloblobas, Tumca mas SeuZlia SemZenisgan 
usafuZvlod miRebulis dabruneba moiTxovos. 

romis samarTlidan moyolebuli piris mflobelad aRiareba 
damoukidebeli mflobelobiTi dacvis SesaZleblobas ukavSirdeba.     
mflobelobiTi dacva gulisxmobs piris dacvas sakuTriv, 
mflobelobis faqtze dayrdnobiT, nivTze uflebis sakiTxisgan 
damoukideblad. mflobelobiTi dacvis moTxovna arsebobs 
warTmeuli mflobelobis aRdgenis an mflobelobis 
ganxorcielebaSi xelSemSleli garemoebebis aRkveTis SinaarsiT. 
mflobelobiTi procesis Tavisebureba is, rom ar moiTxoveba 
sadavo nivTze uflebis arsebobis mtkiceba,SesaZlebels xdis 
nebismieri, maT Soris ukanono mflobelis dacvas. aq miRebuli 
gadawyvetileba droebiTi xasiaTisaa, anu gadawyvetilebiT ukmayo-
filo mxares SesaZlebloba aqvs miaRwios uflebis dacvas 
petitorul procesSi. 

mflobelobiT procesSi miRebuli gadawyvetileba gansaz-
Rvravs momdevno procesSi mxareTa mdgomareobas. mosarCele, 
romelmac SeinarCuna mflobeloba sadavo nivTze, mopasuxea 
momdevno procesSi. mtkicebis tvirTi mosarCeles awevs, xolo 
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mopasuxis poziciis dacva gamartivebulia: misi, rogorc 
mflobelis sasargeblod mesakuTred yofnis prezumfcia 
moqmedebs.
   saqarTvelos sk-is 160-161-e muxlebi ganamtkiceben mflobelobiT 
dacvas. isini icaven keTilsindisier mflobelobas xelyofisagan, 
erTi mxriv, nivTis mflobelobaSi dabrunebisa, da meore mxriv, 
mflobelobis ganxorcielebisas xelSeSlis aRkveTis gziT.    
keTilsindisier mflobels ufleba aqvs 3 wlis ganmavlobaSi 
moiTxovos nivTis dabruneba axali mflobelisgan.  sasamarTlom 
unda gamoarkvios axali mflobelis uflebrivi damokidebuleba 
da, Tu  mas meti safuZveli aqvs nivTis flobisa, keTilsindisieri 
mflobeli dakargavs mflobelobis aRdgenis SesaZleblobas. es 
wesi ar moqmedebs maSin, rodesac ukeTesi uflebis mqone piri 
(mesakuTre, sxva kanonieri mflobeli) Zaladobis an motyuebis 
gziT  CamoarTmevs  nivTs mflobels, rogorc, naklebi uflebis 
mqones. 

Tu keTilsindisieri mflobelobis xelyofa ar aris 
dakavSirebuli nivTis mflobelobis CamorTmevasTan, aramed 
mflobelobis ganxorcielebaSi xelSeSlaa saxeze, 
keTilsindisier mflobels gaaCnia   xelSeSlis  aRkveTis 
moTxovna. mflobelobiTi dacvis moTxovnis buneba ar icvleba 
imiT, Tu uflebis dacvis romeli uwyebisTvis aris mimarTuli, 
sasamarTlosTvis Tu administraciuli organosTvis. pirvel 
SemTxvevaSi is warmoadgens sarCels, xolo meore SemTxvevaSi _ 
gancxadebas. am TvalsazrisiT sainteresoa, saqarTvelos sk-is 172-e 
muxlis III nawili. is mesakuTris sasamarTlomde dacvas 
ganamtkicebs, samarTaldamcavi organoebisTvis  mimarTvis da  
sakuTrebis damadasturebeli  dokumentis wardgenis gziT. 

civilistur doqtrinaSi mflobelobis dacvis Sesaxeb arsebu-
li Teoriebi iyofa absolutur da relatiur Teoriebad. relatiu-
ria Teoriebi, romlebic mflobelobis dacvis mizezs mflobe-
lobis miRma eZeben, kerZod, aseTad miiCneven sazogadoebrivi 
wesrigis dacvas, sazogadoebaSi samoqalaqo mSvidobis SenarCu-
nebas, piris Zaladobisgan dacvasa da mesakuTris interesebis 
uzrunvelyofas. xolo absoluturi Teoriebis Tanaxmad, 
marTlwesrigi mflobelobis dacviT adamianis pirovnulobasa Tu 
masSi arsebul Tavisufal nebas icavs.
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