
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti 

salome qeraSvili 

ZiriTadi uflebebis gavlena saxelSekrulebo samarTalze: evropuli 

gamocdilebis mniSvneloba qarTuli samarTlisaTvis 

sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis 

mosapoveblad 

samecniero xelmZRvaneli:  besarion zoiZe 

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

iuridiuli fakultetis profesori 

Tbilisi 2018 

ავტორის სტილი დაცულია



2 
 

sarCevi 

Semoklebani......................................................................................................................................................6 

I. Sesavali..........................................................................................................................................................8 

1. kvlevis sagani da mizani.......................................................................................................8 
2. kvlevis meTodebis Sesaxeb..................................................................................................8 
3. kvlevis struqturis Sesaxeb.............................................................................................9 

II. adamianis uflebebis roli Tanamedrove marTlwesrigSi........................10 

1. adamianis uflebebis istoriuli safuZvlebi................................................10  

2. adamianis uflebebis gansakuTrebuli buneba.................................................15 
3. adamianis uflebaTa klasifikacia.............................................................................22 
4. adamianis uflebebis moqmedebis sfero................................................................24 
5.saxelmwifo valdebulebaTa tipologia adamianis   uflebebTan 
mimarTebiT.................................................................................................................................................26 
6. Sualeduri daskvna....................................................................................................................26 

 
III. adamianis ZiriTadi uflebebisa da kerZo samarTlebrivi 
urTierTobebis konfliqti..............................................................................................................28 

1. adamianis uflebebis vertikaluri da horizontaluri 
efeqti.............................................................................................................................................................29 
2. pirdapiri horizontaluri efeqti.............................................................................31 
3. adamianis uflebaTa horizontaluri efeqti sajaro da kerZo    
samarTals Soris arsebuli urTierTobis WrilSi.......................................32 

 
IV. xelSekruleba, rogorc kerZo avtonomiis gamovlineba..........................34 

1.saxelSekrulebo samarTlis koncefcia..................................................................35 
2. saxelSekrulebo Tavisufleba, rogorc ZiriTadi ufleba.............37 
3.saxelSekrulebo Tavisuflebis gamovlenis formebi...............................37 
4. saxelSekrulebo Tavisufleba da saxelSekrulebo     
samarTlianoba.......................................................................................................................................38 
5. socialuri saxelmwifos principi da xelSekrulebis  
Sinaarsis kontroli.......................................................................................................................39 

6. saxelSekrulebo samarTlianoba da darRveuli    
saxelSekrulebo pariteti........................................................................................................41 
 
 a) damsaqmebeli – dasaqmebuli......................................................................................42 
b) gamqiravebeli – damqiravebeli.............................................................................42 
g) mimwodebeli – momxmarebeli...................................................................................43 
 

V. adamianis ZiriTadi uflebebis gavlena saxelSekrulebo 
samarTalze qarTul marTlwesrigSi....................................................................................45 

1. adamianis ZiriTadi uflebebi saqarTvelos konstituciaSi...........46       
2. saqarTvelos konstituciis me-7 muxlis  mniSvneloba 
kerZosamarTlebrivi davebisaTvis....................................................................................47 



3 
 

 
2.1 saxelmwifos damcavi funqcia..............................................................................47 
2.2. ZiriTad uflebaTa horizontaluri moqmedeba..................................49 

3. sakonstitucio sasamarTlos praqtika saxelSekrulebo    
   urTierTobebis Sesaxeb...............................................................................................................51 

4. adamianis ZiriTadi uflebebis moqmedeba saxelSekrulebo    
   samarTalSi saqarTvelos saerTo sasamarTloTa precedentebis     
   WrilSi..........................................................................................................................................................54 
 
      4.1. Sromis Tavisufleba mewarmeobis Tavisuflebis     
      winaaRmdeg................................................................................................................... .......................54 
      4.2. sesxis xelSekrulebis zneobrioba................................................................57 
 

5. Sualeduri daskvna.....................................................................................................................59 
 
VI. adamianis ZiriTadi uflebebis gavlena saxelSekrulebo 
samarTalze germanul iurisprudenciaSi.........................................................................61 

1. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze – dava 
germanul iurisprudenciaSi...................................................................................................61 

1.1. Teoria pirdapiri moqmedebis Sesaxeb...........................................................61 
1.2. Teoria arapirdapiri moqmedebis Sesaxeb.................................................64 
1.3. kerZo qmedebis Teoria.................................................................................................66 
1.4. robert aleqsis ,,samsafexuriani modeli”.............................................68 
1.5. swavleba saxelmwifos damcavi funqciis Sesaxeb...........................69 

 
2. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze 
germaniis federaluri sakonstitucio sasamarTlos praqtikaSi 
da misi mniSvneloba saxelSekrulebo samarTlisaTvis............................71 

2.1. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze 
germaniis federaluri sakonstitucio sasamarTlos 
praqtikaSi...........................................................................................................................................71 
2.2. germaniis federaluri sakonstitucio sasamarTlos 
precedentebis mniSvneloba saxelSekrulebo 
samarTlisaTvis............................................................................................................................74 
 

2.2.1. SromiTi urTierTobebi....................................................................................75 

             a) savaWro warmomadgeneli, rogorc dasaqmebuli................75 
             b) mcire sawarmos dasaqmebulTa uflebebi.................................80 
 
         2.2.2. sakredito urTierTobebi..............................................................................80 

             a) saojaxo Tavdeboba..........................................................................................80 
             b) sasamarTlo praqtikis kritika...........................................................82 
 

2.2.3. qiravnoba.................................................................................................................. .......84 



4 
 

             a) sacxovreblis damqiraveblisa da gamqiraveblis  
ZiriTadi uflebebis balansi.....................................................................84 

             b) damqiravebeli, rogorc mesakuTre..................................................86 
             g) sasamarTlo praqtikis kritika...........................................................87 
 

2.2.4. saojaxo urTierTobebi...................................................................................88 

             a) saqorwino xelSekrulebis Sinaarsis kontroli.............88 
             b) arasrulwlovanis interesebis dacva..........................................89 
 

3. ZiriTadi uflebebis gavlena kerZo samarTalze germaniis sxva 
sasamarTloTa praqtikaSi.........................................................................................................90 

  3.1. Sromis davaTa federaluri sasamarTlos praqtika.......................90 
  3.2. federaluri sasamarTlos praqtika................................................................95 
 
4. Sualeduri daskvna....................................................................................................................96 

VII. adamianis uflebebis gavlena saxelSekrulebo samarTalze 
adamianis uflebaTa evropuli sasamarTlos precedentuli 
samarTlis WrilSi......................................................................................................... ..........................99 

1. adamianis uflebaTa evropuli konvencia, rogorc  
saerTaSoriso samarTlis nawili da misi gavlena 
saxelSekrulebo samarTalze...............................................................................................99 

1.1. adamianis uflebebi, rogorc saerTaSoriso samarTlis 
nawili....................................................................................................................... ...........................100 
1.2. adamianis uflebaTa dacvis evropuli konvenciis 
mniSvneloba adamianis uflebaTa saerTaSoriso dacvaSi da 
misi konstitucionalizaciis tendencia..........................................................101 
1.3. adamianis uflebaTa evropuli konvenciis horizontaluri    
efeqti...................................................................................................................................................105 

1.3.1. konvenciis monawile saxelmwifoTa pozitiuri  
valdebulebebi....................................................................................................................106 
1.3.2. diskreciuli uflebamosilebis doqtrinis mniSvneloba 
kerZo samarTlebrivi davebisaTvis................................................................108 
1.3.3. kerZo samarTlebrivi interesebis dabalanseba....................109  

 
1.4. saxelSekrulebo davebi strasburgis sasamarTlos 
praqtikaSi.........................................................................................................................................112 

1.4.1. gadawyvetileba “Pla and Puncernau v. Andorra”  da misi 
mniSvneloba saxelSekrulebo samarTlisaTvis................................112 
1.4.2. qiravnobis samarTalTan dakavSirebuli davebi 
strasburgis sasamarTlos praqtikaSi.......................................................117 
 

a) saqme “Velosa Barreto v. Portugal”...................................................................119 

b) saqme “Khurshid Mustafa and Tarzibachi v. Sweden”............................ 120 

g) sasamarTlos meTodis kritika............................................................123 



5 
 

 
1.4.3. mtkicebis tvirTi saxelSekrulebo davaSi...............................125 

2. adamianis uflebaTa evropuli konvencia, rogorc erovnuli 
kanonmdeblobis nawili da misi gavlena saxelSekrulebo 
samarTalze.............................................................................................................................................127 

2.1. adamianis uflebaTa dacvis evropuli konvenciis 
inkorporacia monawile saxelmwifoTa marTlwesrigSi..................127 
2.2.konvenciis horizontaluri efeqti erovnul samarTlebriv 
sistemebSi.........................................................................................................................................130 
2.3. adamianis uflebaTa evropuli konvenciisa da strasburgis 
sasamarTlos precedentebis gamoyeneba erovnul 
saxelSekrulebo davebSi..................................................................................................133 

 
3. Sualeduri daskvna...................................................................................................................137 

 
VIII. diskriminaciis akrZalvis mniSvneloba saxelSekrulebo 
samarTlisaTvis..........................................................................................................................................139 
 

1. diskriminaciis akrZalva, rogorc kerZo avtonomiis obieqtur-
samarTlebrivi farglebi........................................................................................................139 

1.1. Tanasworobis principi saqarTvelos konstituciaSi da 
diskriminaciis cneba............................................................................................................140 
1.2. ,,diskriminaciis yvela formis aRmofxvris Sesaxeb” 
saqarTvelos kanonis mniSvneloba kerZo 
samarTlisaTvis..........................................................................................................................142 
1.3. evrokavSiris antidiskriminaciuli kanonmdeblobis 
mimoxilva..........................................................................................................................................145 

 
2. diskriminaciis akrZalvis funqciebi da maTi mniSvneloba 
saxelSekrulebo samarTlisaTvis..................................................................................149 

2.1. diskriminaciis akrZalva, rogorc adamianis Rirsebis 
dacva......................................................................................................................................................149 
2.2. qonebis samarTaliani ganawileba da integraciis politikiT 
motivirebuli diskriminaciis akrZalva...........................................................152 
2.3. diskriminaciis akrZalvis aRmzrdelobiTi    funqcia..........155 
 

3. ori TanabarmniSvnelovani uflebis konfliqti........................................156 
4. Sualeduri daskvna...................................................................................................................158 

 
IX. daskvna da rekomendaciebi.....................................................................................................161 

bibliografia............................................................................................................................. ..................165 

 

 



6 
 

Semoklebani 

  

qarTul enaze: 

 

a.S.       ase Semdeg 

gv.        gverdi  

e.i.        ese igi  

e.w.        egreT wodebuli  

ix.        ixileT  

red.      redaqtori  

ssk       saqarTvelos samoqalaqo kodeqsi  

Sead.     SeadareT  

 

Uucxour enebze: 

 

AcP                Archiv für die civilistische Praxis 

Art.                Artikel 

Abs.               Absatz 

Az.                 Aktenzeichen 

AöR               Archiv für öffentliches Recht     

BAG              Bundesarbeitsgericht 

BayObLG      Bayerisches Oberstes Landesgericht 

BGB               Bürgerliches Gesetzbuch 

BGH               Bundesgerichtshof  

BGHZ            Entscheidungen des Bundesgerichtshofes in Zivilsachen 

BverfG           Bundesverfassungsgericht 

Diss.               Dissertation 

Ed.                  Editor  

Edt.                 Edition 



7 
 

EuGRZ           Europäische Grundrechte (Zeitschrift)  

EuZW             Europäische Zeitschrift für Wirtschaftsrecht 

f.                     folgende  

ff.                    mehrere folgende  

GG                  Grundgesetz 

Hrsg.               Herausgeber 

JA                   Juristische Arbeitsblätter   

JuS                  Juristische Schulung   

JZ                    Juristenzeitung 

LG                   Landgericht 

MittBayNot     Mitteilungen des Bayerischen Notarvereins 

NJW                Neue juristische Wochenschrift 

NVwZ             Neue Zeitschrift für Verwaltungsrecht  

NZA                Neue Zeitschrift für Arbeitsrecht 

OLG                Oberlandesgericht 

p.                      page 

pp.                    pages 

RdA                 Recht der Arbeit  

Rn.                   Randnummer 

S.                      Seite(n) 

Vol.                  Volume 

ZaöRV             Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 

ZWE                Zeitschrift für Wohnungseigentumsrecht 

 

 

 

 

 

 



8 
 

I. Sesavali 
 

 adamianis uflebebma, rogorc uzenaesma zneobrivma da politikurma 
Rirebulebebma, erovnuli konstituciebisa da saerTaSoriso aqtebis 
meSveobiT normatiuli xasiaTi SeiZines. Tanamedrove samyaroSi adamianis 
uflebebiT mowesrigebulia sazogadoebis ZiriTadi moTxovnilebebi da 
interesebi. dasavlur iurisprudenciaSi adamianis ZiriTadi uflebebi, 
rogorc uzenaesi RirebulebiTi wesrigi, gavlenas axdens samarTlis 
yvela sferoze. zogadad, samarTlisa da samarTlianobis idea adamianis 
Rirsebis dacvas emsaxureba. es, erTi SexedviT, martivi formula sakmaod 
saintereso gamovlinebas povebs kerZo samarTalSi, sadac samarTlis 
TiToeuli subieqti adamianis Rirsebis gansaxierebaa. ZiriTadi uflebebis 
moqmedeba da transplantacia kerZosamarTlebriv wesrigSi asaxavs kerZo 
avtonomiisa da sazogadoebrivi Rirebulebebis mudmivi Widilis process.  

 dRes mimdinareobs diskusiebi konstituciur samarTlisadmi, upiratesad, 
ZiriTadi uflebebisadmi mTeli samarTlis sistemis daqvemdebarebis 
Sesaxeb. ase rom, kerZo samarTali am problematikis mxolod erTi 
nawilia. 1  kerZo samarTalSi ZiriTadi uflebebis moqmedeba iwvevs kerZo 
avtonomiis farglebis koreqtirebasa da misi Sinaarsis cvlilebas. es 
procesi gansakuTrebiT sainteresoa saxelSekrulebo samarTalSi, sadac 
kerZo samarTlis subieqtebi Tavisuflebis maqsimalur realizacias 
cdiloben. saxelSekrulebo samarTalSi kerZo avtonomiis SezRudva 
SeiZleba aixsnas rogorc Secvlili ekonomikuri urTierTobebiT, ise 
sazogadoebis cnobierebis cvlilebiT, romlis normatiuli sawindari 
socialuri saxelmwifos principia.2 
 

1. kvlevis sagani da mizani 

 
 warmodgenili kvleva aris kidev erTi mcdeloba, gaanalizdes adamianis 
uflebebisa da kerZo samarTlis urTierTqmedebis problema. misi mizania, 
warmoaCinos adamianis uflbaTa moqmedeba saxelSekrulebo samarTalSi da 
SesTavazos mkiTxvels saxelSekrulebo davaSi ZiriTadi uflebebis 
gamoyenebis meTodi.  
 saxelSekrulebo samarTalSi adamianis uflebebis horizontaluri 
efeqtis Sesaxeb kvleva ganxorcielda upiratesad, qarTul, germanul da 
,,adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis  evropuli 
konvenciis” samarTlebriv sistemebSi. 
 

2. kvlevis meTodebis Sesaxeb 
 
 naSromi eyrdnoba SedarebiT-samarTlebrivi, sistemuri, normatiuli da 
logikuri kvlevis meTodebs. igi moicavs rogorc precedentuli 
samarTlis, ise ZiriTadi samecniero literaturis analizs. 
 
 

                                                           
1
Ruffert M., Die Rechtsprechung des Bundesverfassungsgerichts zum Privatrecht, JZ 8/2009, 390. 

2
Medicus D., Abschied von der Privatautonomie im Schuldrecht?, Köln, 1994, 16-18. 
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3. kvlevis struqturis Sesaxeb 

 
 naSromi Sedgeba cxra Tavisagan (winamdebare Tavis CaTvliT): 
 meore Tavi moicavs adamianis uflebebis institutis Sinaarsisa da 
mniSvnelobis analizs globalur konteqstSi;  
 mesame TavSi ganisazRvreba naSromis mTavari problematika – ZiriTadi 
uflebebisa da kerZo samarTlis konfliqtis arsi; 
 meoTxe Tavi warmoaCens xelSekrulebis Tavisuflebisa da 
saxelSekrulebo samarTlianobis Sinaarss;  
 naSromis mexuTe Tavi mimoixilavs ZiriTadi uflebebis horizontaluri 
efeqtis Sesaxeb swavlebasa da sasamarTlo praqtikas qarTul 
marTlwesrigSi; 
 naSromis meeqvse Tavi Seexeba ZiriTadi uflebebis moqmedebas 
saxelSekrulebo samarTalSi germanuli marTlwesrigis farglebSi. es ki 
gulisxmobs rogorc ZiriTadi uflebebis horizontaluri moqmedebis 
doqtrinuli safuZvlebis kvlevas, ise precedentuli samarTlis analizs; 
gansakuTrebuli adgili eTmoba germaniis federaluri sakonstitucio 
sasamarTlos mier miRebul gadawyvetilebebs, Tumca, arc sxva 
sasamarTloTa praqtika darCa yuradRebis miRma; 
 naSromis meSvide Tavi Seexeba adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis evropuli konvenciis horizontalur efeqts. 
saxelSekrulebo samarTalSi konvenciis moqmedebis kvleva ganxorcielda 
or ganzomilebaSi – rogorc adamianis uflebaTa evropuli sasamarTlos 
precedentebSi, ise nacionaluri sasamarTloTa praqtikaSi;  
 naSromis merve Tavi warmoaCens kerZo (saxelSekrulebo) samarTalSi 
ZiriTad uflebaTa sistemis transplantaciis Sedegebs 
antidiskriminaciuli kanonmdeblobis magaliTze; 
 mecxre Tavi warmoadgens kvlevis Sedegebsa da mis safuZvelze 
Camoyalibebul, avtoriseul, rekomendaciebs qarTuli samarTlis 
ganviTarebisaTvis. 
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II. adamianis uflebebis roli Tanamedrove marTlwesrigSi 
 
 adamianis uflebaTa koncefcia aris erTaderTi politikuri da zneobrivi 
idea, romelmac universaluri aRiareba moipova. dRes adamianis uflebebi 
SesaZloa, ganvixiloT rogorc saerTaSoriso urTierTobebis centraluri 
zneobrivi aspeqti an erTgvari valuta, romelic moralis Sesaxeb 
saerTaSoriso diskusiaSi gamoiyeneba. 3  imisaTvis, rom ganisazRvros 
adamianis uflebaTa roli Tanamedrove marTlwesrigSi, saWiroa,  
upirveles yovlisa, maTi istoriuli safuZvlebisa da bunebis Seswavla, 
xolo Semdgom iseTi praqtikuli sakiTxebis ganxilva rogoric aris maTi 
klasifikacia, moqmedebis sfero da saxelmwifos valdebulebaTa 
tipologia. 
 
 

1. adamianis uflebebis istoriuli safuZvlebi 
 

 adamianis uflebaTa idea jer kidev Zvel saberZneTsa da romSi iRebs 
saTaves. magaliTad, sofokles nawarmoebSi ,,antigone~ erTmaneTs 
upirispirdeba pozitiuri samarTali da ,,samarTliani~ samarTali. 
sofokle warmoaCens, Tu raoden saSiSia ,,gonierebis~ saxeliT im 
samarTlis ugulebelyofa, romliTac daculia sazogadoebrivi 
usafrTxoeba. berZnuli magaliTis msgavsad, romaulma samarTalmac aRiara 
bunebiTi samarTlis idea, romelsac Tan axlavs samoqalaqo uflebebis 
miRma moqmedi garkveuli universaluri Rirebulebebi. magaliTad, 
ulpianusis mixedviT, bunebiTi samarTali uzrunvelyofili iyo yvela 
adamianisaTvis bunebisa da ara saxelmwifos mier. 4  adamianis uflebebis 
Tanamedrove koncefciisagan gansxvavebiT, bunebiT samarTals ar hqonda 
individualuri xasiaTi. misi msjelobis sagani iyo is faqti, Tu ra aris 
zogadad, sayovelTaod swori, xolo individis interesebisadmi nakleb 
yuradRebas iCenda. bunebiTi samarTlis principebi ufro farToa da 
moicavs yvela arsebiTi mniSvnelobis mqone zneobriv princips, romelic 
dakavSirebulia politikasTan. Tumca am ori koncefciis msgavsebac ar 
SeiZleba darCes yuradRebis miRma. bunebiTi samarTali gamoxatavs, Tu ra 
aris eTikurad swori politikur institutebTan mimarTebiT, xolo 
adamianis uflebebi _  aris is zneobrivi principebi, romelic moiTxoveba 
politikuri institutebisagan individis sasargeblod. aq, zneobrivi 
atributi _ ,,ufleba” _ arsebiTi komponentia. orive SemTxvevaSi, dgindeba 
moralisa da politikis urTierTmimarTeba, Tumca adamianis uflebebi 
ufro viwro moculobis aris da metad specifikuri xasiaTiT gamoirCeva.5 
 adamianis uflebaTa safuZvlebi aseve samarTliani omis tradiciaSi 
iZebneba da me-5 saukunis romaeli Teologisa da filosofosis, netari 
avgustines, saxels ukavSirdeba. samarTliani omis koncefcia moicavs 

                                                           
3
Gordon J., The Concept of Human Rights: The History and Meaning of Its Politicization, Brooklyn Journal of 

International Law, Vol. 23, Issue 3, 1997-1998, 691. 
4
Frost W.L., The Developing Human Rights Discourse: A History of the Human Rights Movement, Trinity Law 

Review (1), Vol 10., 2000, 1-2. / ix. Honoré T., Ulpian, Natural Law and Stoic Influence, The Legal History Review, 

Vol. 78, Issue 1, 2, (2010), 199-208. 
5
Roshwald M., The Concept of Human Rights, Philosophy and Phenomenological Research, Vol.19, No.3 (Mar., 

1959), 359-360. 
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moralur valdebulebebs im adamianebis mimarT, romlebic arc 
iuridiulad da arc politikurad ar ukavSirdebian dapirspirebul 
saxelmwifos,  magram imsaxureben civilizebul mopyrobas maTi adamianuri 
bunebidan gamomdinare.6 
 Sua saukuneebSi bunebiTi samarTali asocirdeboda bunebiTi uflebebis 
politikur TeoriasTan. amasTan, uflebebis ideis aRiarebisaTvis 
garkveuli cvlilebebi gaxda saWiro. aseTi cvlilebebi ki ganxorcielda 
renesansis periodSi feodalizmis SesustebasTan erTad. 7  Tuki antikuri 
filosofiis bunebiTi samarTali gvawvdis moTxovnebs garkveuli zogadi 
xasiaTis eTikuri da politikuri Rirebulebebis Sesaxeb, Sua saukuneebSi 
ikveTeba kavSiri uflebebsa da mis obieqts – individs  _ Soris, romelic 
gaxda am uflebebis mosargeble. Sesabamisad, SesaZlebelia davaskvnaT, 
rom adamianis uflebebis cneba Camoyalibda antikuri filosofiisa da Sua 
saukuneebis politikuri memkvidreobis urTierTSejerebis safuZvelze.8 
 me-17-18 saukuneebSi gansakuTrebulad Zlierdeba bunebiTi samarTlisa da 
universaluri wesrigis koncefcia. ganmanaTleblobis epoqaSi jon loki, 
monteskie, volteri da ruso cdiloben waaxalison rwmena bunebiT 
samarTalSi. 9  lokis azriT, garkveuli uflebebi aqvs individs misi 
adamianuri bunebidan gamomdinare. am uflebaTagan igi umTavresad 
asaxelebs sicocxlis, Tavisuflebisa da sakuTrebis uflebebs. lokis 
mixedviT, samoqalaqo sazogadoebaSi SesvliT kacobrioba gadascemda 
saxelmwifos am uflebaTa aRsrulebis (realizaciis) uflebamosilebas da 
ara Tavad am uflebebs.10 
 me-18 saukuneSi adamianis uflebebi gaxda ara mxolod wminda 
filosofiuri debatebis sagani, aramed politikuri ideologiis 
centraluri elementi. adamianis uflebebi iyo efeqtiani slogani 
atlantikis okeanis orive mxares mimdinare revoluciebisTvis da asaxva 
pova safrangeTisa da aSS-s pirvel konstituciebSi. 11   lokisa da 
monteskies zegavleniT, Tomas jefersonma (Thomas Jefferson) ganacxada, rom 
“TiToeul (kacs) adamians... aqvs TviTmmarTvelobis ufleba, romelic mas, 
bunebis kanonidan gamomdinare, ,,bunebis xeliT~ eboZa~. amerikis 
SeerTebuli Statebis 1776 wlis 4 ivlisis damoukideblobis deklaracia 
adgens, rom yvela adamiani Seqmnilia Tanasworad da Semoqmedisagan 
naboZebi aqvs gausxvisebadi uflebebi, romelTa Soris aris sicocxle, 
Tavisufleba da bednierebisaken swrafva. msgavsad amisa, safrangeTis 
adamianisa da moqalaqis uflebaTa deklaraciac aRniSnavs, rom adamianebi 
Tavisufali da Tanasworuflebiani arian.12 
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 vinaidan, bunebiTi uflebebis idea xSirad religiur orTodoqsiasTan 
asocirdeboda, doqtrina naklebad misaRebi iyo sazogadoebis sekularuli 
nawilisaTvis. 13 inglisSi jeremi (ieremia) benTami, edmund burki da devid 
iumi daupirispirdnen bunebiTi uflebebis Teorias. 14  burki, romelic 
eTanxmeboda bunebiTi samarTlis Teorias, ewinaaRmdegeboda im varauds, 
rom bunebiTi uflebebi am ukanasknelidan momdinareobda. benTamTan erTad, 
igi mkacrad akritikebda Tanasworobisa da bunebiTi uflebebis ideas. 
kritika ufro mZafri gaxda me-19 saukunis bolosa da me-20 saukunis 
dasawyisSi. jon stiuart milic, miuxedavad Tavisuflebis aqtiuri 
dacvisa, aRiarebda, rom uflebebi, upirveles yovlisa, dafuZnebulia 
sargebelze; 15  germaneli iuristi savini, xazs usvamda im faqts, rom 
uflebebi kulturisa da garemos funqciaa, romelic damaxasiaTebelia 
konkretuli sazogadoebisaTvis; 16  ingliseli iuristi jon ostini Tavis 
naSromSi “The Province of Jurisprudence Determined” ayalibebs azrs, rom 
erTaderTi samarTali xelisuflebis brZanebaa.17 
 ase rom, pirveli msoflio omisaTvis bunebiT samarTalze damyarebul 
adamianis uflebaTa ideas cota damcveli Tu moeZebneboda. Tanamedrove 
moazrovneTa umetesoba iziarebda im azrs, rom uflebebi sazogadoebis 
pirmSoa. 18  miuxedavad imisa, rom am periodSi bunebiTi uflebebis 
koncefciam erTgvari kraxi ganicada, adamianis uflebaTa idea mainc 
SenarCunda. saerTaSoriso samarTlis evoluciis aqtiuri procesic, 
swored adamianis uflebebze zrunvas ukavSirdeba. saerTaSoriso 
samarTlis damaarseblebi francisko de vitoria, grociusi da emerix de 
vateli iziarebdnen im azrs, rom yvelas _ rogorc moqalaqes, ise 
ucxoels _ aqvs garkveuli uflebebi. am ideidan gamomdinare, isini xazs 
usvamdnen ucxoelTa samarTlianad mopyrobis mniSvnelobas.19 
 me-19 saukunesa da me-20 saukunis dasawyisSi uamravi samxedro operacia 
Tu diplomatiuri misia ganxorcielda ,,humanitaruli Carevis~ saxeliT. 
pirvelsa da meore msoflio omebs Soris xeli moewera ramdenime 
saerTaSoriso xelSekrulebasa da deklaracias, romlebic icavdnen 
garkveul rasobriv, religiur da enobriv umciresobebs. saerTaSoriso 
sazogadoebam dado xelSekrulebebi, romelic aferxebda mtrul 
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damokidebulebas, icavda mis msxverpls da ganamtkicebda humanitaruli 
samarTlis principebs.20  
 pirveli msoflio omis Semdgom Camoyalibebuli erTa ligis (1919) 
SeTanxmeba avaldebulebda mis wevrebs, daecvaT adamianis uflebaTa 
miznebi. kerZod, maT unda uzrunveleyoT samarTliani da humanuri samuSao 
pirobebi mamkacebisTvis, qalebisa da bavSvebisaTvis, aResrulebinaT 
SeTanxmebebi qalebisa da bavSvebis gadaadgilebis Sesaxeb;  mopyrobodnen 
adgilobrivi koloniebis mosaxleobas samarTlianad. Tumca SeTanxmebis 
teqsti ar moixseniebda ,,adamianis uflebebs~ da arc rasobrivi 
diskriminaciis akrZalvaze amaxvilebda yuradRebas.21   
 miuxedavad am mcdelobebisa, mxolod meore msoflio omis Semdeg moeqca 
adamianis uflebebi saerTaSoriso sazogadoebis yuradRebis centrSi.22 me-
20 saukuneSi, meore msoflio omis dasasruls, gamarTuli niurnbergis 
procesi iyo pirveli mniSvnelovani mcdeloba, Camoyalibebuliyo da 
ganmtkicebuliyo adamianis uflebaTa principebi.23  
 1945-46 wlebSi niurnbergis saerTaSoriso samxedro tribunalma germaniis 
maRalCinosnebi gaasamarTla ara mxolod `mSvidobis winaaRmdeg Cadenili 
danaSaulisa~ da `omis danaSaulisaTvis~, aramed aseve `kacobriobis 
winaaRmdeg Cadenili danaSaulisaTvis~.24  ,,omis danaSauli~ moicavda omis 
wesebis darRvevas, rogoric aris samoqalaqo zonebis dabombva,  sxva 
erovnebis moqalaqeebze umizezo Tavdasxma da omis patimarTa arasaTanado 
mopyroba. danaSauli mSvidobis winaaRmdeg gulisxmobda agresiuli an 
saerTaSoriso xelSekrulebebis darRveviT omis warmoeba. germaniis mier 
mSvidobis winaaRmdeg Cadenili danaSauli iyo samxedro agresia 
suverenuli saxelmwifoebis winaaRmdeg. rogorc mSvidobis winaaRmdeg 
mimarTuli danaSaulisaTvis, ise omis danaSaulis kvalifikaciisaTvis 
arsebobda garkveuli precedentebi da rigi saerTaSoriso 
xelSekrulebebi, rac niurnbergis tribunals aZlevda safuZvels, 
gaemarTlebina misi iurisdiqcia. Tumca germanelebis mier Tavad germaneli 
ebraelebis, boSebis, komunistebisa da sxva jgufebis devna ar iyo arc 
omis danaSauli da arc mSvidobis winaaRmdeg mimarTuli danaSauli. 
aRniSnuli xvdeboda mxolod mesame kategoriaSi – kacobriobis winaaRmdeg 
Cadenil danaSaulSi. es ukanaskneli gulisxmobda, genocids, monobas, 
wamebasa da rasobrivi da religiuri niSniT devnas. 25  ase rom, 
saerTaSoriso samarTals daeqvemdebara saxelmwifos mier sakuTari 
moqalaqeebis arasaTando mopyroba. aRniSnulis Sedegad, kacobriobam 
gaiTavisa, rom zogierTi qmedeba arasworia miuxedavad garemoebebisa, 
xolo TiToeul adamians aqvs garkveuli adamianis ZiriTadi uflebebi. 26 
adamianis uflebebis cneba Sevida axladCamoyalibebuli gaeros qartiaSi.27 
niurnbergis process xSirad akritikeben misi meSveobiT ganxorcielebuli 
politikuri angariSsworebis gamo. mas xSirad ,,gamarjvebulTa samarTals~ 
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uwodeben, magram misi ukiduresi aucileblobis gamo procesis 
legalurobis sakiTxis wamoWra politikurad arakoreqtuladac ki 
miiCneva.28   
 dRes umetesoba mkvlevarebisa iziarebs im ideas, rom  TiToeul adamians, 
Teoriul doneze mainc, aqvs zogierTi ZiriTadi ufleba. gaeros qartia, 
avaldebulebs mis yvela wevrs waaxalisos da mxari dauWiros adamianis 
uflebebisa da ZiriTadi Tavisuflebebis dacvas yvelasaTvis, ganurCevlad 
rasisa, sqesisa, enisa da religiisa. adamianis uflebaTa sayovelTao 
deklaraciaSi mocemuli uflebebis uzrunvelyofa xalxisa da yvela 
erisaTvis deklaraciis xelmomwerTa saerTo mizania.29 
 1948 wlis 10 dekembers gaerom miiRo adamianis uflebaTa sayovelTao 
deklaracia, romelic moicavs yvelaze mniSvnelovan politikur da 
samoqalaqo uflebebs. 30  sayovelTao deklaraciam gaafarTova gaeros 
qartiaSi Camoyalibebuli is cneba da standatebi, romelic gamoiyenes 
niurnbergis procesze. kacobriobis winaaRmdeg mimarTuli danaSaulis 
cneba, sakmaod viwro iyo, rac gulisxmobda iseTi mopyrobis akrZalvas, 
romelic scildeboda civilizebulobis sazRvrebs, xolo deklaracia 
aris ara civilizebuli mopyrobis minimaluri standarti, aramed 
,,keTildReobis~ sakmaod myari koncefcia. misi mizania, amoicnos adamianis 
cxovrebis yvela ganzomileba da moTxovnileba, romelic unda iyos 
daculi/Sesrulebuli imisaTvis, rom individs hqondes srulfasovani 
cxovreba socialuri, politikuri, ekonomikuri da kulturuli kuTxiT.31 
 deklaraciis Sinaarsi sakmaod farToa.32 sayovelTao deklaracia ar aris 
mboWavi SeTanxmeba. igi gansazRvravs ufro metad saerTo miznebsa da 
standarts yvela xalxisa da erisaTvis, vidre aRsrulebad samarTlebriv 
valdebulebebs. 33  Tumca vinaidan misi miRebidan mis safuZvelze 
Camoyalibebuli adamianis uflebaTa dacvis ori paqtis ratifikaciamde 18 
weli gavida, sayovelTao deklaraciam moipova samarTlebrivi statusi, 
maT Soris, erovnuli sasamarTloebis marTlmsajulebaSi.34 
 adamianis uflebaTa sayovelTao deklaraciis safuZvelze miiRes ori 
saerTaSoriso SeTanxmeba: ,,saerTaSoriso paqti samoqalaqo da politikuri 
uflebebis Sesaxeb~35 da ,,saerTaSoriso paqti ekonomikuri, socialuri da 
kulturuli uflebebis Sesaxeb~ 36 . gaeros masStabiT miRebulia aseve 
adamianis uflebaTa dacvis sxva SeTanxmebebi, maT Soris, ,,genocidis 
danaSaulis Tavidan acilebisa da dasjis Sesaxeb~ konvencia, 
,,saerTaSoriso konvencia rasobrivi diskriminaciis yvela formis 

aRmofxvris Sesaxeb~, ,,saerTaSoriso konvencia aparteidis danaSaulis 
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aRkveTisa da misi dasjis Sesaxeb~, ,,qalTa diskriminaciis yvela formis 
aRmofxvris konvencia~.37 
 adamianis uflebaTa saerTaSoriso dacvam gadainacvla qveglobalur 
(kontinentur) donezec. adamianis uflebaTa dacvis yvelaze Zveli 
regionaluri sistema _ ,,adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis evropis konvencia~ evropis sabWom miiRo 1950 wlis 4 noembers. am 
konvenciis partniori instrumenti ki aris ,,evropis socialuri qartia~. 38

  
evrokavSiris doneze moqmedebs ,,ZiriTadi uflebebis qartia~, romelic 
evrokavSiris marTlwesrigisaTvis adamianis uflebaTa regulaciis 
mTavari wyaroa. 39  1948 wels amerikis saxelmwifoTa organizaciam 
(Organization of American States) miiRo ,,amerikis deklaracia adamianis 
uflebebisa da valdebulebebis Sesaxeb~ (American Declaration on the Rights and 

Duties of Man), xolo mis safuZvelze 1969 wels miiRes ,,amerikis konvencia 
adamianis uflebaTa Sesaxeb~. 40  1981 wels afrikuli erTobis organizaciam 
miiRo afrikuli qartia adamianisa da xalxTa uflebebis Sesaxeb (The 

African Charter on Human and Peoples’ Rights).
41

   
 

2. adamianis uflebebis gansakuTrebuli buneba 

 miuxedavad imisa, rom adamianis uflebaTa koncefcia farTod 
gavrcelebulia, ar arsebobs konsesusi misi bunebis Sesaxeb.42 
 adamianis uflebis cnebis analizisaTvis,  upirveles yovlisa, saWiroa, 
CavwvdeT Tavad ,,uflebis~ Sinaarss. Tanamedrove iurisprudenciaSi ar 
arsebobs amomwuravi pasuxi uflebis substanciis da funqciis Sesaxeb. ase 
rom, ,,ufleba~ sakmaod bundovani terminia, romelic gamoxatavs 
samarTlebrivi urTierTobebis nairsaxeobas. amerikeli iuristis, uesli 
hohfeldis,  Teoriis mixedviT, termini ,,ufleba~, viwro gagebiT, niSnavs, 
rom uflebis mflobels  aqvs raimes mimarT uflebamosileba maSin, 
rodesac sxvas aqvs korelaciuri movaleoba mis mimarT. zogjer ,,ufleba~ 
aRniSnavs imunitets samarTlebrivi statusis cvlilebisagan; sxva dros, 
ki – raimes ganxorcielebis privilegia an samarTlebrivi urTierTobis 
Camoyalibebis SesaZlebloba.43  
 platoni Tavis nawarmoebSi _ ,,respublika~ aRniSnavs, rom arsebobs 
samarTlianobis transcendenturi standarti, romlis mixedviT izomeba 
konkretuli kanonisa da saxelmwifos samarTlianoba. es Sexeduleba 
gamoixateba universalur da praqtikul samarTals Soris arsebuli 
gansxvavebiT. 44  agreTve aristoteles ,,ritorikis~ mixedviT, arsebobs 
samarTlianobis dauwereli kanonebi, romlebic aRsrulebis SeuZleblobis 
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pirobebSic, arseboben mudmivad da ucvlelad.45 samarTalsa (saxelmwifos 
kanonsa) da samarTlianobas (ideali, romlis mixedviT, vmsjelobT 
saxelmwifos avkargianobaze) Soris gansxvaveba, an sxva sityvebiT, 
konkretul da universalur samarTals Soris gansxvaveba, aris swored 
adamianis uflebebis cnebis Sesaxeb diskusiis safuZveli.46 
 adamianis uflebebis pirveladi safuZvlebi arsebiTad religiuri 
xasiaTisaa, miuxedavad imisa, rom Tavad termini ,,adamianis uflebebi~ ar 
iZebneba tradiciul religiur mimdinareobebSi. Teologia ganamtkicebs 
samarTals, romelic saxelmwifoze uzenaesia. samarTlis wyaro uzenaesi 
arsebaa, romelmac Seqmna samyaro. vinaidan es uflebebi momdinareobs 
RvTaebrivi wyarodan, isini gausxvisebadia (ganuyofelia). aseTi koncefcia 
iZebneba ara mxolod qrisitianul da ebraul tradiciebSi, aramed aseve 
deisturi safuZvlis mqone religiebSi.  miuxedavad imisa, rom varaudi 
adamianis uflebaTa RvTiuri xasiaTis Sesaxeb Seesabameba RvTis winaSe 
Tanasworobis ideas, sakuTari survilisamebr cxovrebis warmarTva 

namdvilad Seusabamoa religiur sawyisTan. ufro metiც, zogierTi religia 
sakmaod Seuwynarebelia umciresobebisa da aramorwmuneTa mimarT. 
aRniSnuli problemebis miuxedavad, religiuri doqtrina iZleva 
SesaZleblobas, Seiqmnas farTo kulturaTaSorisi analizi adamianis 
uflebaTa Sesaxeb, romelic uzrunvelyofs Tanasworobisa da 
samarTlianobis sxvadasxva princips. Teologiuri midgoma erT-erTi 
yvelaze mimzidveli Teoriaa adamianis uflebebis Sesaxeb, vinaidan RvTis 
xatad Seqmnili adamianis idea aRWuravs am ukanasknels RirebulebiTa da 
RirsebiT, rac damaxasiaTebelia adamianis uflebaTa dacvis Tanamedrove 
sistemebisaTvis.47 
 bunebiTi samarTlis Teoriac axlos iyo Teologiur safuZvlebTan. 
pirvelad grociusma gamoacalkeva bunebiTi samarTali religiisagan da 
Cauyara safuZveli bunebiTi samarTlis sekularul, racionalur xedvas.48  
bunebiTi samarTlis Teoria ki, Tavis mxriv, safuZvlad daedo jon lokis 
bunebiTi uflebebis Teorias. lokma warmoidgina adamiani bunebriv 
mdgomareobaSi; mas Tavisuflad SeeZlo Tavis qmedebaTa gansazRvra; igi 
sxvaTa Tanaswori iyo da ar eqvemdebareboda aravis xelisuflebas; 
garkveuli safrTxeebisa da uxerxulobis aRmofxvris mizniT, xalxi 
Tanxmdeba, rom DSeqmnas sazogadoeba da Camoayalibos politikuri organo; 
Tumca, politikuri xelisuflebis Camoyalibebis miuxedavad, adamiani 
inarCunebs sicocxlis, Tavisuflebisa da sakuTrebis bunebiT uflebebs. 
xelisufleba valdebulia daicvas es bunebiTi uflebebi. Tu saxelmwifo 
ugulebelyofs am valdebulebas, misi xelisufleba kiTxvis niSnis qveS 
dgeba. ase rom, lokis mixedviT, saxelmwifo mxolod xalxis 
,,rwmunebulia~, xolo misi mizani adamianis uflebebis dacvaa. bunebiTi 
uflebebis Teoria gansazRvravs pirTa Tanasworobas, rogorc sxva 
adamianis uflebebis safuZvels. lokis azriT, kacobriobas sWirdeboda 
SesaZlebloba, rom yofiliyo damoukidebeli. sicocxle, Tavisufleba da 

                                                           
45

Gordon J., 701/ ix. aseve,  Shellens M.S., Aristotle on Natural Law, Natural Law Forum, Vol. 4, 1959, pp. 72-100. 
46

Gordon J.,700-701. 
47

Frost W.L.,12-13. 
48

Forde S., 639. 



17 
 

sakuTreba ki, Tandayolili uflebebia. 49  am Teoriis mTavari problema 
aris is, Tu rogor ganisazRvreba normebi, romelic bunebiTi kanonisagan 
momdinareobs da, Sesabamisad, ganuyofelia adamianisagan. SesaZloa, lokis 
moRvaweobis periods Seesabameboda msgavsi Teoria, magram sadavoa, Tu 
ramdenad moqnilia igi Tanamedrove pirobebisaTvis. kerZod, uflebaTa 
CamonaTvali, romelic ganixileba bunebiTad,  gansxvavebulia sxvadasxva 
TeoretikosebisaTvis imis mixedviT, Tu rogor aRiqmeba buneba. swored 
amitom, bunebiTi uflebebis Teoriam wamyvani adgili dauTmo 
utilitarizmsa da samarTlebriv pozitivizms.50 
 utilitarizmi erT-erTi wamyvani Teoria iyo me-19 saukunis filosofiasa 
da politikur TeoriaSi. igi ganmartavs uflebas mxolod rogorc 
pirobebs garkveuli miznis (sikeTis) misaRwevad.51 jeremi (ieremia) benTami, 
romelmac Camoayaliba klasikuri utilitarizmis Teoria, amtkicebda, rom 
TiToeuli adamianuri gadawyvetileba motivirebuli iyo siamovnebisa da 
tkivilis garkveuli TanafardobiT. misi azriT, nebismieri politikuri 
gadawyvetileba unda  miiRebodes tkivilTan SedarebiT siamovnebis 
maqsimizaciis Sedegad; xelisuflebis daniSnulebac ara individualuri 
uflebebis dacva, aramed rac SeiZleba meti adamianisaTvis meti 
bednierebis uzrunvleyofa unda iyos. utilitaruli doqtrinis mixedviT, 
yvela ,,daiTvleba~ Tanasworad, xolo ganawilebis faqtorebs ar aqvs 
mniSvneloba; sikeTis ori sxvadasxva gziT gadanawilebis Sedegad, 
SeiZleba, jamSi erTi moculobis bedniereba miviRoT, rac imave 
mniSvnelobis mqonea utilitaruli Teoriis WrilSi. benTamis ,,bednierebis 
principi~ sakmaod popularuli iyo me-19 saukuneSi. Tumca, misi 
,,hedonisturi kalkulacia~ aRmoCnda praqtikulad ganuxorcielebadi. 
garda amisa, Tanamedrove kritikosTa azriT, utilitarizmi ar aRiarebda 
kerZo avtonomias. miuxedavad imisa, rom es koncefcia ganixilavs pirebs 
Tanasworad, aRniSnuli xorcieldeba maTematikuri gamoTvlis WrilSi da 
ara TiToeulis Rirsebis gaTvaliswinebiT.52 
 samarTlis pozitivizmi kidev erTi midgomaa adamianis uflebaTa 
kvlevaSi. es filosofia gabatonebuli Teoria iyo me-19 saukuneSi da 
sakmaod didi mxardaWeriT sargeblobda aseve me-20 saukuneSic. klasikuri 
pozitivistebi uaryofen uflebaTa wyaros ideas. maTi azriT, 
xelisufleba momdinareobs mxolod saxelmwifosagan. am Teoriis 
mixedviT, ,,ukeTesi samarTalisaTvis~ ar moiZebneba adgili samarTlebriv 
sistemaSi da mas ar gaaCnia racionaluri Rirebuleba. pozitivistebis 
meTodologia gamosadegia adamianis uflebaTa saerTaSoriso sistemis 
ganviTarebisaTvis: im SemTxvevaSi, Tuki erTa mosazrebebi gansxvavebuli 
iqneba adamianis uflebaTa Teoriuli safuZvlebis Sesaxeb, Tavad 
regulaciebi darCeba maTi dacvis samarTlebriv safuZvlad. meore mxriv, 
pozitivizmi Teoriulad akninebs adamianis uflebaTa saerTaSoriso 
mniSvnelobas, vinaidan igi xazs usvams saxelmwifos uzenaesobis ideas. am 
midgomiT, adamianis uflebebi kargavs upiratesobas saxelmwifo Carevis 
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mimarT. pozitivizmis gaTvaliswinebiT, saerTaSoriso samarTlis normebi  
aris ara samarTali, aramed pozitiuri moraluri wesebi, romlebic 
garkveuli SexedulebebiT Camoyalibda. amrigad, individsac SezRuduli 
statusi eniWeba saerTaSoriso samarTalSi. pozitivizmis Teoria iRebs 
samarTals rogoric ,,aris~ da ara iseTs, rogoric ,,unda iyos~. rodesac 
samarTlebriv sistemas ar gaaCnia eTikuri da moraluri safuZvlebi 
sazogadoebaSi, mas aklia motivacia ganviTarebisaTvis. pozitivizmi xels 
uwyobs kanonmorCilebas, miuxedavad kanonis amoralurobisa.53 
 kidev erTi mniSvnelovani politikuri ideis avtori iyo karl marqsi. 
marqsi aerTianebs utilitarizmisa da pozitivizmis aspeqtebs. igi 
dainteresebulia adamianis bunebiT, magram sxagvarad ganmartavs mas. 
marqsis mixedviT, adamiani ganixileba ara rogorc individi, aramed 
rogorc socialuri cxoveli. 54  marqsi aSS-isa da safrangeTis pirvel 
deklaraciebs adamianis uflebaTa Sesaxeb moixseniebda rogorc 
egoisturi interesebis damcav dokumentebs. 55 igi adamianis uflebebisadmi 
bunebiTi samarTlis midgomas idealisturad da araistoriulad miiCnevda; 
im sazogadoeobaSi, romelSic kapitalisti xelT igdebs warmoebis 
saSualebebs, marqsis azriT, indivdualuri uflebebi sxva araferia, Tu 
ara burJuas iluziebi. iseTi cnebebi, rogoric aris, samarTlianoba, 
morali, demokratia, Tavisufleba, marqsis azriT, mxolod istoriuli 
kategoriebia, romelTa Sinaarsic ganisazRvreba materialuri da 
socialuri pirobebiT; cxovrebiseuli pirobebis cvlilebasTan erTad 
icvleba adamianis uflebaTa Sesaxeb ideebis Sinaarsic. marqsis mixedviT, 
adamianis daniSnulebaa misi potencialisa da SesaZleblobebis 
maqsimalurad gamoyeneba sakuTari moTxovnilebebis dakmayofilebis 
mizniT. kapitalistur sazogadoebaSi warmoebaze kontrols axorcielebs 
umciresoba umravlesobis eqsploataciiT. aseTi sazogadoeba, marqsis 
azriT,  ver daakmayofilebs adamianis moTxovnilebebs. ase rom, 
saxelmwifo saWiroa, rogorc sazogadoebis transformaciis meqanizmi. 
arsebobs mxolod iuridiuli uflebebi, romelsac uzrunvelyofs 
saxelmwifo. es uflebebi ki  asrulebs Tavis valdebulebas 
sazogadoebisa da saxelmwifos winaSe. marqsis Teoria uflebebis Sesaxeb 
momdinareobs misi xedvidan, romelic pirs sazogadoebisagan ganuyoflad 
ganixilavs; mxolod saerTo nebasTan SeTanxmebiT aris SesaZlebeli 
ganxorcieldes individis maqsimaluri Tavisufleba. marqsistul 
uflebaTa sistemas xSirad axasiaTeben rogorc ,,sameurveos~, ramdenadac 
am sistemaSi RirebulebaTa arCevans politikuri organo xelmZRvanelobs. 
misi midgomis kritikosebic ki aRiareben, rom zogjer saxelmwifo iZuleba 
savsebiT gonivrulia, magaliTad, savaldebulo vaqcinaciis an bavSvis 
aRzrdis dros. tradiciuli marqsistuli doqtrinis mixedviT,  adamianis 
,,namdvili arCevani~ saxelmwifosgan SeTavazebuli alternativebia. marqsis 
SeTavazebul ideaTa naklovanebebi cxadyo komunisturma reJimebma, sadac 
sazogadoebis moTxovnaTa dakmayofilebas ewireboda individTa 
samoqalaqo da politikuri uflebebi.56 
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 sxva, Tanamedrove Teoriebi adamianis uflebaTa Sesaxeb amJRavnebs rig 
saerTo maxasiaTeblebs. upirveles yovlisa, isini ekleqtikuri xasiaTis 
aris da erTmaneTis gavlenas ganicdis ise, rom SeuZlebelia maTi 
misadageba romelime zemoaRniSnul klasikur TeoriasTan. meore mxriv, 
Tanamedrove Teoretikosebi aRiareben Tanasworobasa da Tavisuflebas 
Soris arsebuli dapirispirebas da cdiloben gadaWran es problema. 
miuxedavad amisa, verc erTma mowinave, Tanamedrove, Teoriam ver moaxerxa 
adekvaturad aexsna da Seefasebina zneobrivad relevanturi yvela 
meqanizmi da instituti, romelic saWiroa am konfliqtis gadaWrisaTvis.57 
 erT-erTi wamyvani Tanamedrove Teoria adamianis uflebebis Sesaxeb 
sociologiuri midgomaa. me-20 saukunis ganmavlobaSi bunebiTma da 
socialurma mecnierebebma ukeT Seiswavles sxvadasxva kultura, 
adamianebs Soris arsebuli interesebi da konfliqtebi. aseTma 
ganviTarebam gamoiwvia iurisprudenciis sociologiuri skolis 
Camoyalibeba. sociologiuri midgoma gansxvavdeba klasikuri Teoriebisa 
da analitikuri xasiaTis iurisprudenciisagan. igi asocirdeba socialuri 
procesis konteqstSi arsebul adamianis uflebaTa sistemis empiriul 
komponentebTan. sociologiuri skola cdilobs gabatonebul moralur 
sentimentebs Soris miaRwios interesebis samarTlian wonasworobas. 
umeteswilad, es midgoma agebulia amerikeli filosofosis _ uiliam 
jeimsis pragmatul principze: ,,keTildReobis arsi moTxovnilebis 
dakmayofilebaSi mdgomareobs~. garda amisa, es midgoma Seefereba 
Tanamedrove sazogadoebas, romelSic moTxovnilebebi cdeba samoqalaqo 
da politikuri uflebebis Sinaarss.58  
 yuradRebis Rirsia amerikeli mecnieris _ rosko paundis analizi. misi 
azriT, me-19 saukuneSi samarTlis istoria iwereboda upiratesad 
individualuri uflebebis aRiarebis WrilSi, xolo me-20 saukuneSi 
samarTlis istoria daiwereboda adamianis moTxovnilebebisa da 
socialuri interesebis WrilSi. paundma dayo interesebi individualur, 
sajaro da socialur interesebad. man SeimuSava wamyvani principi_ 
,,socialuri inJineria~, rac gulisxmobs, interesTa maqsimalurad dacvis 

mizniT, politikurad organizebuli sazogadoebis meSveobiT pirTa 
urTierTobebis mowesrigebas, saerTo interesebis minimalurad 
ugulebelyofis pirobiT. paundiseuli interesebis identifikacia moicavs 
socialuri procesebis mxedvelobaSi miRebas, ramdenadac igi warmoaCens 
uflebebs adamianebis wuxilisa da moTxovnilebebis pirobebis WrilSi. 59 
paundis xedvis problema aris is, rom adamianis moTxovnilebaTa 
CamonaTvali ar gvawvdis informacias am uflebaTa urTierTqmedebis 
Sesaxeb; es midgoma ver pasuxobs SekiTxvas,  empiriuli meTodiT rogor 
SeiZleba miviRoT normatiuli daskvnebi adamianis uflebaTa Sesaxeb.60 
 meore msoflio omis Semdeg erTgvarad aRorZinda lokis bunebiTi 
uflebebis Teoria. nacizmi aRmoCnda samarTlis wminda pozitiuri gagebis 
erT-erTi saSiSi magaliTi. Tumca adamianis uflebebis axali koncefcia 
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ar iyo imave metafizikur da filosofiur safuZvlebze agebuli. miRebul 
iqna e.w. ,,kvalificiuri midgoma bunebiTi samarTlisadmi~. am gziT 
identificirda Rirebulebebi, romlebsac mudmivoba axasiaTebs. dRes 
pozitivizmis momxreTa umetesoba eTanxmeba im azrs, rom samarTlianobis 
misaRwevad aucilebelia zneobrivi, ,,arasamarTlebrivi~ uflebebis cnebis 
aRiareba. magaliTad, filosofosi h.l.a. harti, ganagrZobda pozitivizmis 
dacvas, magram Secvala uflebebis Sesaxeb Tavisi Teoriis sawyisi 
debulebebi. igi iwyebs im mokrZalebuli TeoremiT, rom adamianis swrafva 
gadarCenisaTvis aris centraluri da udavo elementi, romelic aniWebs 
empiriul siswores (xarisxs) bunebiTi samarTlis Teorias. igi aRiarebs, 
rom nebismier moralur sistemaSi arsebobs minimum erTi bunebiTi ufleba, 

saxeldobr, yvela qalisa da mamakacis ,,Tanaswori Tavisuflebis“ ufleba. 
hartis azriT, aseTi Tavisufleba moiazreba nebismieri sxva uflebis 
miRma. 61  hartma didi Sroma gaswia pozitivizmis filosofiis dasaxvewad. 
misi azriT, samarTlebrivi wesebis avtoriteti im samarTlebriv 
standartebs efuZneba, romlebic sazogadoebrivi SeTanxmebis sagania. es 
sZens xelisuflebis gadawyvetilebas met legitimacias.62 
 sxva Tanamedrove filosofosebi, rogoric jon roulzi da alan 
gevirtia, eyrdnobian kantis ideas, rom nebismieri moralis centraluri 
elementi aris pirovneba. roulzi Tavis naSromSi ,,samarTlianobis 
Teoria~ aviTarebs azrs, rom adamianis uflebebi samarTlianobis 
saboloo mizania. Sesabamisad, samarTlianobis cneba gadamwyvet rols 
asrulebs adamianis uflebaTa gasagebad. roulzis mixedviT, 
samarTlianobis principebi sazogadoebis ZiriTad institutebSi arsebuli 
uflebebisa da valdebulebebis gansazRvris saSualebaa. misi azriT, 
TiToeul pirs aqvs ,,xelSeuxebloba, romelic dafuZnebulia 
samarTlianobaze~, risi ignorirebac ar SeiZleba saerTo sazogadoebrivi 
keTildReobis safuZvliT. samarTlianobis WrilSi daculi uflebebi, ar 
eqvemdebareba politikur vaWrobasa da socialuri interesebis 
kalkulacias. roulzma gansazRvra samarTlianobis ori principi. misi 
pirveli principis mixedviT,  TiToeul pirs aqvs Tanaswori ufleba 
ZiriTadi Tavisuflebebis yvelaze moculobiT sistemaze, romelic 
Seesabameba sxvaTa analogiur TavisuflebaTa sistemas. meore principis 
mixedviT, socialuri da ekonomikuri uTanaswroba unda mowesrigdes  
yvelas sasikeTod gonivrulobis farglebSi. roulzis samarTlianobis 
principebi ierarqiulad dalagebulia, xolo maT Soris yvelaze 
prioritetuli Tavisuflebaa. roulzi ar warmogvidgens am ZiriTadi 
Tavisuflebebis zust CamonaTvals. misi azriT, uxeSad rom vTqvaT, 
arsebobs Sekrebisa da gamoxatvis Tavisufleba, azris Tavisufleba, 
pirovnebis Tavisufleba da Tavisuflebis TviTneburad aRkveTisagan 
dacvis ufleba (Tavisufleba). misi pirveli principis gaTvaliswinebiT, es 
Tavisuflebebi yvelasaTvis Tanasworad unda iyos uzrunvelyofili. 
roulzi aRiarebs, rom CamoTvlili SesaZleblobebiTa da uflebebiT 
SesaZloa ver isargeblos pirma siRaribis, saSualebaTa naklebobis an 
ucodinrobis gamo, Tumca es faqtorebi ar ganixileba Tavisuflebis 

                                                           
61iqve, 20. 
62iqve, 16 / ix. aseve, Orrego C., H.L.A. Hart’s Understanding of Classical Natural Law Theory, Oxford Journal of 

Legal Studies, Vol. 24, No. 2 (Summer, 2004), pp. 287-302. 



21 
 

SemzRudvelad, aramed ufro iseTi sakiTxebia, romlebic gavlenas axdens 
am Tavisuflebebis Rirebulebaze; Tavisufleba moiazrebs Tanaswori 
moqalaqeobis Tavisuflebebis srul sistemas maSin, rodesac 
Tavisuflebis Rirebuleba pirisa an pirTa jgufisaTvis proporciulia 
maTi SesaZleblobisa, misdion sakuTar miznebs am sistemis farglebSi. 
ZiriTadi Tavisuflebebi unda CaiTvalos Tanasworad, Tumca am 
Tavisuflebis ,,Rirebuleba~, SesaZloa, gansxvavdebodes finansuri 
SesaZleblobis an avtoritetis mixedviT. ase rom, roulzi cdilobs 
Seqmnas Tavisuflebebis orsafexuriani sistema, romelic orientirebulia 
Tavisuflebisa da Tanasworobis SeTanxmebaze. misi azriT, am ZiriTadi 
Tavisuflebebis SezRudva dasaSvebia mxolod maSin, rodesac zogadi 
analizi cxadyofs, rom winaaRmdeg SemTxvevaSi, dadgeba yvelasaTvis 
saziano Sedegebi.63 
 kidev erTi mniSvnelovani midgoma SemogvTavaza robert nozikma. bunebiTi 
samarTlis Teoriis safuZvelze noziki aviTarebs saxelmwifos minimaluri 
Carevis koncefcias. nozikiseuli moralis safuZvlebi Sedgeba 
individualuri uflebebis mcire krebulis realizaciisagan. am sistemaSi 
TiToeul individs aqvs ufleba mkvlelobis, qurdobis, Seuracxyofisa da 
TaRliTobis winaaRmdeg; aqvs ufleba, rom SeiZinos, SeinarCunos da 
gankargos sakuTreba, Seasrulos xelSekruleba da rac mTavaria, aqvs 
ufleba, rom moiqces Tavisi survilisamebr ise, rom ar daarRvios sxva 
pirTa igive uflebebi. nozikiseuli ,,amoraluri~ qmedeba iRebs mxolod 
erT formas – am uflebaTa darRvevas. misi azriT, am uflebaTa 
realizaciaSi minimaluria saxelmwifos roli. misi movaleobaa 
moqalaqeTa dacva Zaladobis, TaRliTobis, qurdobisa da xelSekrulebis 
darRvevisagan; saxelmwifom unda moagvaros davebi da dasajos kanonis 
damrRvevni; man ar unda izrunos siRaribis aRmofxvraze an uzrunvelyos 
socialuri samarTlianoba. sxva sityvebiT, nozikis azriT, aucileblobis 
miuxedavad, saxelmwifom ar unda daakisros tvirTi da dauwesos 
SezRudvebi zogierT moqalaqes imisaTvis, rom daakmayofilos sxvaTa 
moTxovnebi; mas mxolod meTvalyuris roli ekisreba; dauSvebelia, 
saxelmwifom gamoiyenos erTi adamiani meoris sasargeblod.64 
 amerikeli filosofosi, alan gevirti aRniSnavs, rom adamianis uflebaTa 
ideis safuZveli aris moraluri (zneobrivi) xasiaTis. igi xdeba 
samarTlebrivi da politkuri idea mxolod imitom, rom uzenaesi 
zneobrivi mniSvnelobis mqonea. Tavis naSromSi ,,adamianis uflebaTa 
epistemologia~, gevirti ikvlevs uflebaTa arsebobis sakiTxs. gevirtis 
azriT, adamianis uflebebi aris ,,pirovnebaze orientirebuli, 
normatiulad aucilebeli, zneobrivi moTxovnebi~. misi msjelobis 
mixedviT, adamianis uflebebi aris normatiuli zneobrivi principebi, 
romlebic emsaxureba indivisaTvis individualuri uflebis 
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uzrunvelyofas aucilebel sikeTeebze. gevirti aRwers uflebas rogorc 
piris ,,normatiul sakuTrebas~.65 
 gevirtisagan gansxvavebiT, ronald dvorkini xedavs adamianis uflebebs 
mxolod politikur konteqstSi. misi azriT, individebs aqvT uflebebi 
maSin, rodesac ama Tu im mizeziT, koleqtiuri mizani ar aris sakmarisad 
dasabuTebuli (gamarTlebuli) imisaTvis, rom maT uari vuTxraT am 
uflebaze. ase rom, misi azriT, uflebebi aris individis is moTxovnebi, 
romlebic warmoiSoba koleqtiuri da sazogadoebrivi interesebis 
winaaRmdeg. pozitiuri Sexedulebebisagan gansxvavebiT, dvorkini 
amtkicebs, rom politikuri uflebebi win uswrebs samarTlebrivi uflebis 
Camoyalibebas, ramdenadac maT SeuZliaT imoqmedon saxelmwifos 
winaaRmdeg. amasTan, es politikuri uflebebi, amave dros, zneobrivi 
uflebebia, romlis safuZvelic individis (moraluri) pirovnebaa.66 
 
 

3. adamianis uflebaTa klasifikacia 

 imisaTvis, rom ukeT iqnes gaazrebuli adamianis uflebaTa bunebisa da 
moqmedebis sferos Sesaxeb diskusia, saWiroa, vikvlioT maTi tipologia. 
yvelaze gavrcelebulia karl vasakis SemuSavebuli adamianis uflebaTa 
samsafexuriani dayofa:67  
 pirveli Taobis uflebebi Sedgeba samoqalaqo da politikuri 
uflebebisagan. es uflebebi momdinareobs me-17-18 saukunis politikuri 
Teoriebidan, romlebic inglisis, safrangeTisa da aSS-is revoluciebTan 
asocirdeba. pirveli Taobis uflebebi ufro metad orientirebulia 
saxelmwifo xelisuflebis moqmedebis SezRudvaze. adamianis uflebaTa 
sayovelTao deklaraciis 2-21 muxlebi ganamtkicebs am uflebaTa dacvas. 
esenia: diskriminaciis akrZalva, monobis akrZalva, wamebis, sastiki, 
arahumanuri da damamcirebeli mopyrobis akrZalva, TviTneburi 
dapatimrebisa da dakavebis akrZalva, sajaro da samarTliani sasamarTlos 
ufleba, azris, religiisa da gamoxatvis Tavisufleba, Tavisufali 
arCevnebis meSveobiT xelisuflebis arCevnebSi monawileobis ufleba.68  
 meore Taobis uflebebia ekonomikuri, socialuri da kulturuli 
uflebebi. es uflebebi, upirveles yovlisa, dafuZnebulia socialur 
tradiciebze. am konteqstSi, uflebebi ufro pozitiuria, vidre amkrZalavi 
xasiaTis da xSir SemTxvevaSi saxelmwifos moqmedebisaken mouwodebs. 
ekonomikuri, socialuri da kulturuli uflebebi mocemulia adamianis 
uflebaTa deklaraciis 22-27 muxlebSi. isini moicavs socialuri 
usafrTxoebis uflebas, Sromis uflebas, janmrTeli cxovrebis 
standartis uflebasa da ganaTlebis uflebas.69  
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 realizaciis kuTxiT, pirveli da meore Taobis uflebebi gansxvavdeba 
erTmaneTisagan. magaliTad, saerTaSoriso paqti ekonomikuri, socialuri 
da kulturuli uflebebis Sesaxeb, romelic meore Taobis uflebebis 
katalogisagan Sedgeba, ar aris dauyovnebliv aRsrulebadi aqti. 
xelmomweri saxelmwifoebi SeTanxmdnen, rom miiRebdnen adekvatur zomebs 
paqtSi mocemul uflebaTa progresuli da sruli realizaciisaTvis 
TavianTi resursebis sruli moculobis gaTvaliswinebiT. paqti ufro 
metad wamaxalisebeli konvenciaa, romelic standartebis dawesebis 
nacvlad ganamtkicebs miznebs da moiTxovs maT implementacias droTa 
ganmavlobaSi.70 
 gaeros am ori paqtis gancalkevebiT Camoyalibebas ramdenime argumenti 
daedo safuZvlad. upirveles yovlisa is, rom politikuri uflebebis 
implementacia SeiZleba dauyovnebliv, maSin rodesac ekonomikuri 
uflebebis – mxolod droTa ganmavlobaSi; TiTqos politikuri uflebebis 
dacva ar saWiroebs saxelmwifos mxridan arsebiT xarjebs maSin, rodesac 
mosaxleobis ekonomikuri moTxovnilebebis dakmayofileba arsebiT 
ekonomikur saxsrebs moiTxovs. gavrcelebuli azris mixedviT, samoqalaqo 
da politikuri uflebebi moiTxovs mxolod saxelmifos TavSekavebas 
Carevisagan maSin, rodesac ekonomikuri da socialuri uflebebi 
saWiroebs saxelmwifos pozitiur qmedebebs. es argumentebi ar aris 
damajerebeli. magaliTad, saWiroa arsebiTi xarjebi,  rom gamarTulad 
muSaobdes marTlmsajulebis sistema, romelic samarTliani sasamarTlos 
uflebis ganmtkicebis gziT moaxdens samoqalaqo da politikuri 
uflebebis realizacias. aSkaraa, rom samoqalaqo da politikuri 
uflebebi ar aris ,,ufaso~ da saWiroebs kanonmdeblobas, waxalisebasa da 
dacvas – rac, Tavis mxriv, saWiroebs finansur resursebs. amave dros 
arsebobs ekonomikuri uflebebi, romelTa implementaciac ar moiTxovs 
saxelmwifos ,,jibidan~ pirdapir subsidiebs. magaliTad, minimaluri 
anazRaurebis standarti, dekretuli Svebulebis moTxovnebi, bavSvTa 
SromiTi uflebebis dacva. 71  miuxedavad amisa, me-20 saukunis britaneli 
filosofosis, moris kranstonis, azriT,  politikuri uflebebi SesaZloa 
dacul iqnes mxolod sakanonmdeblo doneze, vinaidan maTi realizacia 
SesaZlebelia xelisuflebis qmdebis SezRudviT, magram ekonomikuri da 
socialuri uflebebis dacvas iSviaTad Tu movaxerxebT, mxolod efeqtiani 
kanonmdeblobis miRebiT. meore argumenti, romelsac kranstoni iSveliebs, 
aris ,,uzenaesi mniSvnelobis~ testi: ,,uzenaesi mniSvnelobis  mqonea didi 
gasaWirisagan gaTavisufleba maSin, rodesac uzenaesi mniSvnelobis mqone 
ar aris siamovnebis miReba~. sxva sityvebiT, iseTi momsaxureba, rogoric 
aris saswrafo daxmareba da saxanZro-samaSvelo samsaxuri, sasicocxlod 
ufro meti mniSvnelobis mqonea samarTlian fasebsa Tu xelsayreli 
Svebulebis pirobebTan SedarebiT. miuxedavad imisa, rom dayofis am 
modelsac hyavda Tavisi mowinaaRdegeebi, igi mainc miiCneva meoce saukunis 
meore naxevris yvelaze farTod aRiarebul koncefciad.72  
 cxovrebiseuli magaliTebic kiTxvis niSnis qveS ayenebs gaeros 
SemuSavebul diqotomias: nuTu saarCevno uflebis SezRudva tolfasia im 
tragediisa, rodesac piri iRupeba sicivisgan, radgan igi ver ixdis 
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gaTbobis gadasaxads? Tuki pirs ar gaaCnia Tavisi uflebis realizaciis 
finansuri saxsrebi, maSin mas aqvs ufleba mxolod formaluri 
TvalsazrisiT. 73  ase rom, Tu adamianis uflebaTa terminiT, Cven gvsurs, 
movicvaT adamianis cxovrebisaTvis arsebiTi mniSvnelobis mqone 
elementebi, maSin vawydebiT problemas. zogierTi ufleba arsebiTi 
mniSvnelobis aris maSin, rodesac sxvebi moiazrebs ,,keTildReobasa~ da 
,,bedierebas~. aris ki saxelmwifo cenzura da wameba erTnairad zianis 
momtani adamianis RirsebisaTvis? an ra mniSvneloba aqvs wera-kiTxvis 
ucodinari sazogadoebisaTvis presis Tavisuflebas?74 
 samecniero literaturaSi ganasxvaveben mesame Taobis uflebebs _ e.w. 
,,solidarobis uflebebs~, romelsac xSirad eyrdnobian mesame msoflios 
warmomadgenlebi. es uflebebia: politikuri, ekonomikuri, socialuri da 
kulturuli TviTgamorkvevis ufleba, ekonomikuri da socialuri 
ganviTarebis ufleba, kacobriobis memkvidreobiT sargeblobisa da masSi 
monawileobis ufleba.75 afrikuli qartia adamianisa da xalxTa uflebebis 
Sesaxeb, misi evropuli da amerikuli analogisagan gansxvavebiT, aRiarebs 
koleqtiur uflebebs. solidarobis uflebebi xalxis kuTvnilebaa. 
afrikuli qartia erTaderTi instrumentia, romelic gansazRvravs ara 
mxolod uflebebs, aramed valdebulebebs. es valdebulebebi ekuTvnis 
ojaxs, sazogadoebas, saxelmwifosa da afrikel xalxs.76  
 upirveles yovlisa, gasaTvaliswinebelia is faqti, rom mesame Taobis 
uflebebi aris koleqtiuri xasiaTis, amitom sadavoa, Tu ramdenad 
SeiZleba maTi ganxilva adamianis uflebaTa zogad cnebaSi. aravin 
uaryofs mSvidobis mniSvnelobas, magram ar unda dagvaviwydes, rom 
komunisturi qveynebic uyurebdnen mSvidobas, rogorc koleqtiur uflebas, 
romelic upiratesi iyo individualur uflebebTan mimarTebiT. Tuki  
mSvidobis koleqtiur uflebas davupirispirebT iseT individualur 
uflebebs, rogoric aris azris Tavisufleba an sxva ZiriTadi ufleba, 
SesaZloa pirvelma dajabnos meore, analogiuri winaaRmdegobebis 
Semcvelia ganviTarebis uflebac. ar arsebobs misi zusti ganmarteba. erTi 
SexedviT, igi moicavs ekonomikur da socialur uflebebs, romelic ukve 
gansazRvrulia gaeros paqtebSi, Tumca am cnebas ufro farTo 
potencialic axasiaTebs. ganviTarebis uflebis cnebaSi SesaZloa 
gaerTiandes pativiscemisa  da individualuri Tavdajerebulobis 
waxaliseba. es Rirebulebebi namdvilad mniSvnelovania yofili 
koloniebisTvis, romlebic miCveuli iyvnen gare mmarTvelobas. mesame 
Taobis uflebebi moiTxovs Semdgom kvlevasa da Teoriul analizs.77  
 
 

4. adamianis uflebebis moqmedebis sfero 
 
 adamianis uflebebi, upirveles yovlisa, saxelmwifosa da mis organoTa 
winaaRmdeg aris mimarTuli. adamianis uflebaTa dacvis saerTaSoriso 
xelSekrulebebic garkveviT uTiTeben saxelmwifoTa, rogorc 

                                                           
73iqve, 722-725. 
74iqve, 727. 
75

Frost W.L., 7; / Opitz P.J., 141-142. 
76

Frost W.L., 10. 
77

Frost W.L., 24-25; / Opitz P.J., 142-144. 



25 
 

xelSemkvrel mxareTa, pasuxismgeblobaze. saxelmwifos cnebaSi aseve 
moiazreba kerZo pirebi, romelTac delegirebuli aqvT sajaro funqciebi 
da maRalCinosnebi, romlebmac SesaZloa borotad gamoiyenon TavianTi 
uflebamosilebebi. saxelmwifos ar miewereba ,,wminda~ kerZosamarTlebrivi 
qmedebebi. Tumca es rodi niSnavs imas, rom kerZo pirebs aqvT ufleba 
daarRvion sxva kerZo pirTa adamianis uflebebi.78 
 saerTaSoriso samarTali gvTavazobs sxvadasxva instruments adamianis 
uflebebis mier kerZo aqtorTa boWvisaTvis: 1) saerTaSoriso samarTlidan 
gamomdinare pirdapiri valdebuleba _ individis pirdapiri boWva 
adamianis uflebaTa dacvis saerTaSoriso instrumentebis mier, rac 
iSviaTi da zogadi xasiaTis mqonea. magaliTad, adamianis uflebaTa 
deklaraciis 49-e muxli gansazRvravs, rom adamianebs aqvT valdebuleba 
sazogadoebis winaSe; analogiurad, adamianis uflebaTa afrikuli qartia 
xazs usavms individis valdebulebas ojaxis, sazogadoebis, saxelmwifosa 
da saerTaSoriso Tanamegobrobis winaSe. individebis Cadenili 
gansakuTrebiT mZime danaSaulebi dasjadi gaxda  saerTaSoriso sisxlis 
samarTlis sferoSic. aq igulisxmeba adamianis uflebaTa iseTi 
ukiduresad mZime darRvevebi rogoric aris genocidi, kacobriobis 
winaaRmdeg mimarTuli da omis danaSauli; 2) saerTaSoriso samarTlidan 
gamomdinare arapirdapiri valdebulebebi: kerZo pirebi pasuxs ageben 
erovnuli samarTlis WrilSi, romelsac saxelmwifoebi SeimuSaveben da 
aRasruleben adamianis uflebaTa dacvis saerTaSoriso xelSekrulebebis 
Sesabamisad. ase rom, saerTaSoriso samarTali avaldebulebs 
saxelmwifoebs, Seasrulon TavianTi damcavi funqcia da Caerion kerZo 
pirTa urTierTobebSi kerZo, sisxlis an administraciuli samarTlis 
meSveobiT; 79  3) kerZo pirebis sxva valdebulebebi: a) saxelmwifos, 
SesaZloa, daevalos misi kerZo samarTlebrivi, deliqturi samarTlisa da 
sasamarTlo sistemis uzrunvelyofa imisaTvis, rom kerZo pirebma, 
romlebmac daarRvies adamianis garkveuli uflebebi, aunazRauron 
msxvepls miyenebuli ziani. magaliTad, gaeros konvencia ,,wamebisa da sxva 
sastiki, araadamianuri an Rirsebis Semlaxavi poyrobisa da dasjis 
winaaRmdeg~ me-14 muxlSi adgens, rom ,,konvenciis yoveli monawile 
saxelmwifo Tavis samarTlebriv sistemaSi uzrunvelyofs, rom wamebis 
msxverpli iRebdes anazRaurebas da mas hqondes samarTlebrivi sanqciiT 
ganmtkicebuli samarTliani da adekvaturi kompensaciis, maT Soris, rac 
SeiZleba sruli reabilitaciisaTvis saWiro saxsrebis miRebis ufleba~. b) 
aseve, aRsaniSnavia kerZo pirTa e.w. qcevis kodeqsis SemuSavebis mcdeloba. 
gaeros iniciativa Global Compact emsaxureba multinacionaluri 
koporaciebis mier adamianis uflebaTa dacvis waxalisebas.80 
 adamianis uflebaTa moqmedebis sferos erovnul doneze  ganxilvisaTvis 
gamodgeba germanuli samarTlis magaliTi. germanul iurisprudenciaSi 
gamoyofen erTmaneTis Semvseb, adamianis ZiriTad uflebaTa obieqtur da 
subieqtur samarTlebriv ganzomilebas (funqcias). obieqtur samarTlebriv 
ganzomilebaSi ZiriTadi uflebebi moqmedebs saxelmwifos mimarT da 
krZalavs moqalaqeTa gansazRvruli uflebebis darRvevas an, piriqiT, 
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mouwodebs saxelmwifos daicvas maTi uflebebi da interesebi; xolo 
adamianis uflebebi subieqtur samarTlebriv ganzomilebaSi moqmedebs 
Tavad moqalaqeTa mimarT. moqalaqes SeuZlia daeyrdnos am uflebebs 
imisaTvis, rom moiTxovos saxelmwifosagan gansazRvruli qmedeba an 
moigerios saxelmwifos Careva mis TavisuflebebSi.81 

 
 

5. saxelmwifo valdebulebaTa tipologia adamianis uflebebTan 
mimarTebiT 

 doqtrinasa da praqtikaSi, adamianis uflebebTan mimarTebiT, ganasxvaveben 
saxelmwifos sami tipis valdebulebas: 1. pativiscemis valdebuleba  
uflebis mflobelisaTvis saxelmwifos winaaRmdeg mogeriebis moTxovnas 
warmoSobs. pativiscemis valdebuleba warmoiSoba avtomaturad Semdgomi 
winapirobebis gareSe da moixsenieba rogorc saxelmwifos negatiuri 
valdebuleba. 2. dacvis valdebuleba — saxelmwifo agreTve valdebulia 
Seasrulos pozitiuri valdebuleba,  daicvas adamianis uflebebi mesame 
pirTa Carevisa da im safrTxeTagan, romelic bunebisa Tu adamianebis 
mxridan momdinareobs. praqtikaSi es valdebuleba xSirad Seesebameba 
kerZo pirTa Soris arsebul urTierTobebSi garantiebis Seqmnis 
valdebulebas. uflebis mflobels ki SeuZlia saxelmwifos mosTxovos 
dacvis uzrunvelyofa. dacvis valdebuleba moqmedebs im SemTxvevaSi, Tuki 
saxelmwifom icis savaraudo mavne zegavlenis Sesaxeb da, faqtobrivad, 
aqvs SesaZlebloba, SeaCeros igi. 3. Sesrulebis (Sevsebis) valdebuleba  
moiazrebs saxelmwifos valdebulebas, uzrunvelyos adamianis uflebebi 
maqsimaluri moculobiT. imisaTvis, rom samarTlebrivma, instituciurma 
da saproceso meqnizmebma SeZlon uflebaTa sruli moculobiT 
realizacia, saWiroa sakmaod farTo sakanonmdeblo da administraciuli 
RonisZiebebis gatareba. am SemTxvevaSi uflebis matarebels gaaCnia 
moTxovna Sesrulebaze, xolo saxelmwifos mier valdebulebis Sesruleba 
damokidebulia mis gankargulebaSi myof resursebze.   
 saxelmwifos TiToeul, zemoaRniSnul valdebulebas Tan sdevs 
diskrimianciis akrZalvis principi. 82  swored amitom germanul 
iurisprudenciaSi, rogorc wesi, klasikuri Tavisuflebebisagan gamoyofen 
e.w. ,,Tanasworobis uflebebs~ (Gleichheitsrechte), romelic krZalavs 
saxelmwifos mxridan usafuZvlo, diferencirebul mopyrobas.83 
 

6. Sualeduri daskvna 
  
 uxsovari droidan moazrovneni cdilobdnen miekvliaT garkveuli 
universaluri samarTlisaTvis, romelic saxelmwifo samarTalze 
upiratesi iqneboda. adamianis uflebebic swored aseTi samarTlis 
gamoxatulebaa. isini normatiuli, zneobrivi principebia, romlebic Tavis 
cnebaSi aerTianebs sazogadoebis moTxovnilebebsa da socialur 
interesebs. adamianis uflebaTa meSveobiT SesaZlebelia samarTlis 
,,zneobriobis~ gazomva, rac ar gamoricxavs maT politikur xasiaTs. 
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swored amitom aris rTuli maTi bunebisa da gamoyenebis universaluri 
sqemis dadgena. adamianis uflebebis klasifikaciis problematikac 
metyvelebs imaze, Tu ramdenad rTulia am uflebebis daxasiaTeba da maTi 
rangireba. adamianis uflebebis Sesaxeb diskusia Tan sdevs 
samarTlianobis erTiani koncefciis Ziebis process. adamianis uflebaTa 
dacva xom samarTlianobis saboloo mizania. 
 meore msoflio omis Sedegad, saerTaSoriso sazogadoeba adamianis 
uflebebis saxiT aRiarebs garkveul Rirebulebebsa da principebs, 
romelic nacionalur samarTalsa da interesebze upiratesia. ,,adamianis 
ZiriTadma uflebebma dedamiwa Sekra erTiani marTlwesrigiT (calkeuli 
gamonaklisebis garda), romelic kvebavs TiToeuli Cvenganis viwro 
nacionalur marTlwesrigebs~. 84 dRes, miuxedavad msoflio kulturaTa 
mravalferovnebisa, adamianis uflebebs, aqvT pretenzia universaluri 
Rirebulebebis statusze. 85  maT SeiZleba zekonstituciuri sikeTeebic 
vuwodoT.86 adamianis uflebaTa dacva iyo da rCeba dausrulebel amocanad 
rogorc Teoriuli, ise praqtikuli kuTxiT, xolo maTi srulfasovani 
realizacia mudmivad moiTxovs msoflio sazogadoebis humanizacias.87 
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III. adamianis ZiriTadi uflebebisa da kerZosamarTlebrivi urTierTobebis 
konfliqti 

 
 adamianis uflebebisa da kerZo samarTlis sistemaTa 
urTierTSesabamisobis sakiTxi Tanamedrove iurisprudenciis problemaa. 
kerZosamarTlebriv konteqstSi adamianis ZiriTadi uflebebi axal 
mniSvnelobas iZens. mTavari kiTxvaa is, Tu rogor aris SesaZlebeli 
adamianis uflebaTa gamoyeneba kerZo samarTlis  iseT dargSi, rogoric 
aris saxelSekrulebo, deliqturi Tu sanivTo samarTali. sainteresoa, Tu 
rogor ukavSirdeba mowinave konvenciebsa da erovnul konstituciebSi 
warmodgenili adamianis uflebebi iseT yoveldRiur sakiTxebs rogoric 
aris sesxis uzrunvelyofa, sakuTrebis anderZismieri gankargva an muSakis 
samsaxuridan gaTavisufleba. dRes evropaSi sxvadasxva iurisdiqciebi 
axorcieleben konstituciuri (sajaro) samarTlis transplantacias kerZo 
samarTalSi. amas ki, erovnuli samarTlebrivi sistemis specifikis 
gaTvaliswinebiT, xSirad akritikeben. 88  kerZo samarTalSi adamianis 
uflebebis moqmedebis sakiTxi literaturaSi sxvadasxva terminiT 
moixsenieba, iqneba es ,,adamianis uflebebis horizontaluri efeqti~, Tu 
,,adamianis uflebebis mesame pirebze moqmedeba~ (ingl. “Third-party effect”, 

germ. “Drittwirkung”). gansxvavebuli terminologiis miuxedavad, es doqtrina 
aRar aris siaxle dasavluri iurispridenciisaTvis.89 
 erTi SexedviT, sakmaod mimzidvelia idea imis Sesaxeb, rom rigiTma 
moqalaqemac pativi sces adamianis uflebebs Tavis yoveldRiur 
saqmianobaSi. marTlac, Tavisuflebisa da Rirsebis pativiscemis principebi 
unda STaagonebdes mTel samarTlebriv sistemas da gavlenas axdendes 
socialur urTierTobebze. Tumca erTia, saerTo Rirebulebebis mier 
sazogadoebisa da samarTlebrivi sistemis STagoneba da meorea, am 
uflebebis mier kerZo samarTlebrivi urTierTobebis formireba. es 
ukanaskneli gulisxmobs konstituciisa da sxva aqtebSi Camoyalibebuli 
adamianis uflebebis mier samarTlebrivi argumentis uzrunvelyofas, 
romelic gansazRvravs kerZosamarTlebrivi davis Sedegsa da kerZo 
samarTlis ganviTarebas. magaliTad, adamianis uflebaTa pirdapiri 
moqmedebiT kerZo samarTalSi dasaqmebuli SeZlebs gaasaCivros Tavisi 
mdgomareoba ara mxolod Sromis xelSekrulebasa da kerZo samarTalze 
dayrdnobiT, aramed adamianis ZirTiTad (konstituciur) uflebebze 
miTiTebiT. adamianis uflebaTa gamoyeneba kerZosamarTlebrivi 
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urTierTobebis maregulirebeli wesebis gansazRvris mizniT Slis 
tradiciul demarkaciis xazs kerZo da sajaro samarTals Soris.90  

 
1. adamianis uflebebis vertikaluri da horizontaluri efeqti 

 
 adamianis uflebebi da kerZo samarTali, minimum kontinenturi evropis 
masStabiT, ganixileboda rogorc  samarTlis ori sxvadasxva sfero. 
adamianis uflebebi, tradiciulad, sajaro samarTlis nawilia, romelic 
moqmedebs vertikalur urTierTobebSi kerZo pirTa da saxelmwifos Soris  
maSin, rodesac kerZo samarTali awesrigebs kerZo pirTa Soris arsebul 
horizontalur urTierTobebs. saxelmwifosa da kerZo pirTa Soris 
arsebuli urTierTobebi ganixileboda kerZo pirTa Soris arsebuli 
urTierTobebisagan fundamenturad gansxvavebuli bunebis mqoned, vinaidan 
saxelmwifo flobda kerZo pirTa iZulebis monopolias. tradiciuli 
gagebiT, adamianis uflebebi axdenda gavlenas mxolod vertikalur 
urTierTobebze, vinaidan isini, upirveles yovlisa, gamoxataven pirobebs, 
romelsac unda daemorCilos saxelwifo, socialuri xelSekrulebisa da 
moqalaqeebis mier miniWebuli suverenitetis gaTvaliswinebiT.91 
 bolo wlebis ganmavlobaSi evropaSi uamravi akademiuri naSromi 
daibeWda adamianis uflebebisa da kerZo samarTlis urTierTqmedebis 
Sesaxeb. aRniSnulis Sedegad, adamianis uflebebsa da kerZo samarTals 
Soris kavSiri farTod aRiares. Seicvala mosamarTleebisa da  iuristebis 
xedvac — isini ufro xSirad eyrdnobian adamianis uflebebs 
kerZosamarTlebriv davebSi. aseTi tendenciis mizezi mravalia: upirveles 
yovlisa, gaizarda multinacionaluri korporaciebis gavlena 
sazogadoebaSi, xolo saxelmwifoebi cdiloben, xSirad airidon 
pasuxismgebloba maTi uflebamosilebebis kerZo pirebsa da 
dawesebulebebze delegirebis gziT. amis Sedegad, kerZo da sajaro 
dawesebulbebs Soris zRvari gafermkrTalda, aucilebeli gaxda 
individebis dacva kerZo dawesebulebebis mier adamianis uflebebSi 
Carevisagan. 92 arasaxelmwifo moTamaSeebis 93  mier uflebebis borotad 
gamoyenebis mzardi tendencia da sakanonmdeblo organoebis mier aseTi 
qmedebebis prevenciis sirTule aZnelebs wminda vertikaluri midgomis 
SenarCunebas im SemTxvevaSi, roca gvsurs, rom adamianis uflebebi 
davicvaT efeqtiani moculobiTa da SinaarsiT. 94 faqtia, rom zogierTi 
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Zlieri kerZo moTamaSe gavlenas axdens individis fundamentur 
uflebebze. magaliTad, konkretul jgufsa Tu ojaxSi arsebuli 
socialuri wnexi SeiZleba ufro Zlieri iyos, vidre saxelmwifos 
iZuleba. zogjer socialuri realoba  ubiZgebs adamianebs, daarRvion 
samarTlebrivi wesebi, miuxedavad imisa, rom gaTviTcnobierebuli aqvT 
saxelmwifos reaqcia aRniSnul sakiTxze.95 
 adamianis uflebebis vertikaluri efeqtis momxreni xSirad klasikuri 
liberalizmis kuTxiT uyureben sakiTxs da amtkiceben, rom adamianis 
uflebebis mizania, daicvas individi ,,yovlisSemZle~ saxelmwifos 
usamarTlo Carevisagan da amave dros, uzrunvelyos misi kerZo avtonomiis 
maqsimaluri gamoyeneba pirad cxovrebaSi. 96 maTTvis gaugebaria, Tu ratom 
unda gaiTvaliswinos kerZo dawesebulebam adamianis uflebebis dacvis 
standartebi; saxelmwifos aseTi Carevisagan dacvisaTvis sakmarisia, rom 
gavarkvioT asrulebs, Tu ara dawesebuleba sajaro funqcias. maTi azriT, 
imave problemas vawydebiT multinacionalur korporaciebTan 
dakavSirebiT – adamianis uflebebis gamoyeneba SeiZleba gavamarTloT 
iseT horizontalur urTierTierTobebSi, raSic Zalebis disbalansia, 
magram ar unda dagvaviwydes, rom analogiurad, pirebs, romlebsac ar 
gaaCniaT socialuri Zalaufleba,  SeuZliaT daarRvion SedarebiT meti 
Zalauflebis mqoneTa ZiriTadi uflebebi; garda amisa, Teoriulad 
multinacionaluri korporaciebis Zalaufleba mainc SezRudulia 
saxelmwifosTan SedarebiT. saxelmwifo, minimum Teoriul doneze, 
iZulebis monopolistia. amgvarad, miuxedavad imisa, rom kerZo pirTa 
Soris arsebuli zogierTi urTierToba sulac ar aris Tanaswori, igi 
verasodes iqneba iseTive vertikaluri, rogorc urTierToba saxelmwifosa 
da kerZo pirs Soris, vinaidan saxelmwifos SeuZlia calmxrivad Seqmnas 
da aRasrulos samarTlebrivi valdebulebebi. 97  sxva komentatorebi, 
romlebic naklebad mijaWvulebi arian klasikur liberalur xedvas, xazs 
usvamen adamianis uflebaTa ganusazRvrel xasiaTs. maTi azriT,  adamianis 
uflebebis ganmarteba kerZo davebSi gamoiwvevs sasamarTlos mier 
sakanonmdeblo xelisuflebis uzurpacias da samarTlebivi usafrTxoebis 
moTxovnaTa darRvevas. garda amisa, maTi SexedulebiT, kerZo pirTa mier 
uflebebis borotad gamoyenebis prevencia kanonmdeblis valdebulebaa.98 
 am kritikaSi imaleba savsebiT safuZvliani SiSi imisa, rom individs Tavs 
moexveva sajaro Rirebulebebisa da politikuri koreqtulobis dacvis 
valdebuleba. problemas warmoadgens aseve sakonstitucio da saerTo 
sasamarTlos mosamarTleTa kompetenecia – dargobrivi mosamarTle ukeT 
aris specializebuli kerZo samarTlis garkveul sakiTxebSi maSin, 
rodesac sakonstitucio sasamarTlos mosamarTlem ukeT icis adamianis 
uflebaTa samarTali. kritikis safuZvelia SiSi, rom kerZo samarTali 
dakargavs Tavisi mniSvnelobasa da avtonomias, daknindeba kerZo 
samarTlis tradiciebi da meTodebi.99 
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 horizontaluri efeqtis momxreebis azriT ki, ar arsebobs mniSvnelovani 
gansxvaveba kerZo da sajaro samarTals Soris, vinaidan samarTalis 
ganmarteba da aRsruleba saxelmwifo organoebzea damokidebulia. am 
poziciis momxreni xedaven adamianis uflebebs rogorc fundamentur 
normebs, romlebic relevanturia mTeli samarTlebrivi sistemisaTvis da 
Tuki ufleba dairRva, maSin damrRvevis vinaoba ar unda iyos 
mniSvnelovani saTanado dacvisaTvis, xolo is faqti, rom sajaro 
xelisufleba ar monawileobda uflebis darRvevaSi, ar unda iwvevdes 
piris ZiriTadi uflebis meSveobiT dacvis prevencias; adamianis uflebebis 
efeqtiani dacva aucileblad moiTxovs maT gamoyenebas zogierTi kerZo 
piris mimarT mainc.100 
 umetesoba evropuli qveynebisa, garkveul doneze mainc, aRiarebs 
adamianis uflebaTa gavlenas kerZo samarTalze. magaliTad, daniaSi, 
italiasa da saberZneTSi erovnuli konstituciebi garkveviT adgens, rom 
adamianis uflebebi SesaZloa Caerios kerZo samarTalSi da hqondes 
horizontaluri efeqti. germaniis federaluri sakonstitucio sasamarTlo 
aRiarebs adamianis uflebaTa da konstituciur RirebulebaTa 
,,radiaciul~, arapirdapir, efeqts samarTlis mTel sistemaze, rac 
moiazrebs kerZo samarTlis wesebis, principebisa da zogadi xasiaTis 
daTqmebis interpretacias adamianis uflebebisa da Rirebulebebis 
gansakuTrebuli mniSvnelobis gaTvaliswinebiT.101 
 

2. pirdapiri da arapirdapiri horizontaluri efeqti 
 
 zogadad, gamoyofen adamianis uflebaTa horizontaluri efeqtis or 
saxeobas: pirdapirsa da arapirdapirs. erTi SexedviT, maTi 
urTierTgamijvna advilia. pirdapiri horizontaluri efeqti gulisxmobs, 
rom kerZo pirs SeuZlia daamyaros moTxovna (maT Soris, saerTo 
sasamarTloSi) sxva kerZo piris mimarT im safuZvliT, rom am ukanasknelma 
daarRvia misi ZiriTadi ufleba. arapirdapiri Teoriis mixedviT, aseTi 
tipis moTxovnis wardgena SeuZlebelia. kerZo pirma unda amtkicos, rom 
mis winaSe darRveul iqna kerZo samarTlebrivi valdebuleba, xolo Tavad 
es valdebuleba unda ganisazRvros Sesabamisi ZiriTadi uflebis 
Sinaarsis gaTvaliswinebiT. ase rom, arapirdapiri horizontaluri efeqtis 
sakiTxi ar dadgeba, Tuki ar arsebobs kerZo samarTlebrivi norma, 
romelzec SesaZlebelia moTxovnis damyareba. Tuki gaviTvaliswinebT 
kerZo samarTlis iuristebis moqnilobas, dRes es didi praqtikuli 
problema ar unda iyos.102 adamianis uflebaTa arapirdapir horizontalur 
efeqts samarTlis ganviTarebis funqciac miewereba. gansakuTrebiT 
sainteresod warmoCndeba es movlena saerTo samarTlis qveynebSi, sadac 
kerZo samarTls mosamarTleebi qmnian .103 
 vinaidan adamianis uflebebis pirveladi daniSnuleba sajaro 
xelisuflebis Carevisagan kerZo pirebis Tavisuflebis sferos dacvaa, 
mecnierebis umetesoba Tavs ikavebs maTi pirdapiri moqmedebis aRiarebisgan 

                                                           
100

Colm O’Cinneide.,  80-81. 
101

Collins H., On the (In)compatibility of Human Rights Discourse and Private Law, LSE Law, Society and Economy 

Working Papers 7/2012, 6. 
102iqve, 16-17. 
103iqve, 20. 



32 
 

imis miuxedavad, rom adamianis uflebebSi Cadebulia obieqturi 
RirebulebaTa wesrigi, romelic yvela samarTlis sferosTvis 
saerToa. 104 garda amisa, adamianis uflebaTa moqmedebis sfero da 
mniSvneloba ar gvaZlevs SesaZleblobas erTnairad, horizontalurad 
gamoviyenoT isini kerZo pirTa Soris. kerZo pirebsa da organoebs 
yovelTvis ver movTxovT imaves, rasac sajaro struqturebs. magaliTad, 
kerZo pirs SesaZloa hqondes survili yovelgvari legitimuri safuZvlis 
gareSe daafuZnos fondi, romelic daexmareba romelime sqesis an eTnikuri 
jgufis warmomadgenlebs. rogorc wesi, sajaro xelisuflebis msgavsi 
dausabuTebeli qmedeba aRqmuli iqneba, rogorc Tanasworobis principis 
darRveva, magram Tuki imave princips movaxvevT kerZo pirs, miviRebT 
dauSvebel Carevas kerZo avtonomiaSi.105 
 
 

3. adamianis uflebaTa horizontaluri efeqti  sajaro da kerZo 
samarTals Soris arsebuli urTierTobis WrilSi 

 
 sajaro da kerZo samarTlis urTierTgamijvna rodi aris mxolod 
SemorCenili doqtrina. igi gamosavalia praqtikuli problemebisaTvis 
mmarTvelobisa da marTmsajulebis sferoebSi. adamianis ZiriTadi 
uflebebi Camoyalibda rogorc pasuxi im potenciur safrTxeze, romelic 
momdinareobda xelisuflebis mier uflebamosilebaTa borotad 
gamoyenebidan. miuxedavad imisa, rom analogiuri problemebi SesaZloa 
warmoiSvas kerZosamarTlebriv urTierTobebSi, es ar aris kerZo 
samarTlis mTavari safiqrali. kerZo samarTals ufro metad anaRvlebs 
individTa ekonomikuri interesebis dacva sxva individebis mier maTi 
dazianebisagan.106 
 garda amisa, sajaro samarTlis wiaRSi ZiriTadi uflebebi miiCneva 
ganuyofel uflebebad. maTi SeTanxmebis gziT gasxviseba SeuZlebelia. 
kerZo samarTalSi ki inidvidualuri arCevani da Tanxmoba wamyvan rols 
asrulebs. miuxedavad imisa, rom Tanxmobis ufleba kerZo samarTalSic 
eqvemdebareba SezRudvas (magaliTad, monobis Sesaxeb xelSekrulebis 
baTiloba), individebs rCebaT sakmaod farTo diskrecia TavianT 
arCevanTan mimarTebiT.107 
 adamianis uflebaTa horizontaluri efeqtis Sesaxeb debatebis ukeT 
wvdomisaTvis, upirveles yovlisa, saWiroa, SeviswavloT konsitituciur 
da kerZo samarTals Soris arsebuli struqturuli urTierTobebi. erTi 
mxriv, sakonstitucio da kerZo samarTali ori sxvadasxva, magram 
momijnave ganzomilebaa. isini xels uwyoben erTmaneTs, magram viTardebian 
calk-calke. meore Sexedulebis mixedviT, konstituciuri samarTali, 
minimum misi ZiriTadi principebi, rogoric aris ZiriTadi uflebebi, 
warmoadgens saerTo safuZvels samarTlis erTiani struqturisaTvis. es 
safuZveli uzrunvelyofs rogorc sajaro, ise kerZo samarTals. am 
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TvalsazrisiT, samarTlebrivi doqtrina moiTxovs, rom samarTlis yvela 
ganzomileba, iqneba es sajaro Tu kerZo, gaerTiandes erTian ,,nagebobaSi~. 
miuxedavad imisa, rom istoriulad evropis umetes saxelmwifoSi kerZo 
samarTali win uswrebda konstituciuri uflebebis Camoyalibebas. kerZo 
samarTalSi adamianis uflebaTa intervenciis mzardi tendencia 
metyvelebs erTiani struqturis Teoriis upiratesobaze.108 
 kerZo samarTalsa da adamianis uflebebs RirebulebaTa Soris namdvilad 
arsebobs msgavseba. adamianis uflebebma kerZo samarTlis mraval 
doqtrinaze iqonia gavlena, xolo kerZo samarTali aris am RirebulebaTa 
ufro adreuli gansaxiereba, romelic Semdgom safuZvlad daedo adamianis 
uflebaTa deklaraciebs. miuxedavad amisa, adamianis uflebebi 
gansxvavebulad moqmedebs sajarosamarTlebriv da kerZosamarTlebriv 
konteqstSi. sajaro samarTlis ganzomilebaSi, saxelmwifosagan 
gansxvavebiT, ufleba mxolod individebs/gaerTianebebs moepovebaT. xolo 
kerZosamarTlebriv konteqstSi davis orive mxares individi an gaerTianeba 
gvevelineba Tavisi ZiriTadi uflebebiT, romlebic Rirsia, iyos daculi 
araTanazomieri Carevisagan. Tanamedrove samoqalaqo kodeqsebic swored 
amis gamoxatulebad unda miviCnioT. isini saukuneebis ganmavlobaSi 
awesrigebdnen am uflebaTa (interesTa) disbalanss. Tumca is faqti, rom 
sajaro da kerZo samarTals saerTo Rirebulebebi aqvs, rodi niSnavs imas, 
rom kerZo samarTali SesaZloa daviyvanoT mxolod adamianis uflebaTa 
gamoxatulebamde (terminologiamde).109 
 faqtia, rom dRes ukve SeuZlebelia kerZo samarTali warmovidginoT 
ZiriTadi uflebebis moqmedebis gareSe. mecnierebaSi mocemul sakiTxTan 
dakavSirebiT mTavar problemas warmoadgens imis dadgena, Tu ra saxiT da 
ra moculobiT iWreba ZiriTadi uflebebi kerZo samarTalSi. miuxedavad 
imisa, rom aRniSnul sakiTxze diskusiebi me-20 saukunis 50-iani wlebidan 
momdinareobs, igi dRemde sadavo Temaa rogorc kontinenturi evropis, ise 
saerTo samarTlis skolebSi.110 
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IV. xelSekruleba, rogorc kerZo avtonomiis gamovlineba 

 xelSekruleba kerZo samarTlis subieqtebs Soris ekonomikuri 
urTierTobebis momwesrigebeli ZiriTadi da yvelaze gavrcelebuli 
instrumentia. 111 igi socialuri sikeTisa da materialuri dovlaTis 
ganawilebis umniSvnelovanesi saSualebaa. evropaSi Tanamedrove 
sazogadoeba xSirad ,,saxelSekrulebo sazogadoebad~ moixsenieba, riTic 
xazi esmeba xelSekrulebis rols marTlwesrigisa da samoqalaqo brunvis 
efeqtian funqcionirebaSi.112  
 kapitalizmisaTvis damaxasiaTebeli ekonomikuri Tavisufleba 
warmoudgenelia saxelSekrulebo Tavisuflebis gareSe. 113  igi pirdapir 
ukavSirdeba mxareTa kerZo avtonomias.  kerZo avtonomia ki, upirveles 
yovlisa, arCevanis Tavisuflebas gulisxmobs —  piris Tavisuflebas, 
airCios kontrahenti da daamyaros saerTo survilebisa da molodinebis 
Sesabamisi urTierToba. 114  ase rom, saxelSekrulebo Tavisufleba 
SegviZlia davaxasiaToT rogorc piris Tavisufleba, gansazRvros misi 
urTierToba sxvebTan SeTanxmebis meSveobiT. 115  saxelSekrulebo 
Tavisufleba xels uwyobs produqciuli Zalis Tavisufal ganviTarebas 
da mniSvnelovani safuZvelia sazogadoebis evoluciisaTvis. 116 
xelSekrulebis TavisuflebaSi SeiZleba gamoiyos ori ZiriTadi elementi: 
piris ufleba Tavad airCios kontrahenti da xelSekrulebis Sinaarsis 
gansazRvris Tavisufleba.117 
 upirveles yovlisa, xelSekrulebis Tavisufleba gulisxmobs mxareebis 
Tavisuflebas, dadon xelSekruleba maTTvis sasurveli pirobebiT. meore 
mxriv, saxelSekrulebo Tavisufleba moicavs SesaZleblobas, uari Tqvan 
xelSekrulebis dadebaze. 118 saxelSekrulebo Tavisuflebis pozitiuri 
nawili moqmedebs TviTgamorkvevis Tavisuflebisa da pirovnebis 
Tavisufali ganviTarebis safuZvelze maSin, rodesac saxelSekrulebo 
samarTlis negatiuri aspeqti gulisxmobs saxelmwifos mier 
saxelSekrulebo urTierTobebSi Carevisagan Tavisuflebas. kerZo 
samarTali gansazRvravs xelSekrulebis negatiuri Tavisuflebis 
farglebs. magaliTisaTvis gamodgeba wesebi xelSekrulebis Sedgenis, 
Seusruleblobisa da Sewyvetis Sesaxeb. am regulaciebis meSveobiT 
SesaZlebelia gaiweros, rom konkretul situaciebSi mxareebs ar gaaCniaT 
ufleba dadon xelSekruleba (magaliTad, qmeduunarobis SemTxvevSi) an 
piriqiT _ mxares SesaZloa daekisros valdebuleba dados xelSekruleba 
(magaliTad, bazarze monopoliuri poziciis damyarebis SemTxvevaSi). 119 
iZulebis mizania, xeli Seuwyos brunvis monawileTa interesebis dacvas. 
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,,sxva sityvebiT, uflebis dacva SeiZleba gamovlindes ara marto 
moqmedebis TavisuflebaSi, aramed iZulebaSic~. 120 ufro metic, 
samarTlebrivi valdebulebebis warmoSobis safuZveli SesaZloa ara 
Tavad eqskluziurad xelSekrulebiT gawerili pirobebi, aramed 
winasaxelSekrulebo urTierTobebic gaxdes. zogadad, saxelSekrulebo 
samarTali SegviZlia ganvixiloT piris manevrirebis sakanonmdeblo 
SezRudvad.121 

 

1. saxelSekrulebo samarTlis koncefcia 

 saxelSekrulebo samarTlis struqturis ukeT aRsaqmelad saWiroa, 
ganxilul iqnes ZiriTadi Teoriebi saxelSekrulebo samarTlis Sinaarsis 
Sesaxeb. 
 saxelSekrulebo samarTlis liberaluri Teoria aerTianebs 
individualuri avtonomiisa da koreqciuli samarTlianobis ideas, 
rogorc saxelSekrulebo samarTlis or mTavar princips, romelic 
aisaxeba mis struqturasa da ZiriTad maregulirebel wesebSi. am midgomis 
mixedviT, kontrahireba gulisxmobs piris Tavisuflebis realizacias, 
xolo samarTali, rogorc wesi, gankuTvnilia misi uzrunvelyofisa da 
efeqturi gamoyenebisaTvis. amitomac saxelSekrulebo avtonomia aris 
saxelSekrulebo samarTlis gagebis safuZveli, xolo koreqciuli 
samarTlianobis meSveobiT mxareTa mier dadebuli xelSekruleba daculia 
valdebulebis Sesrulbis dagvianebis, arasaTanado Sesrulebis an/da 
Seursuleblobisagan. 122  liberaluri Teoriis mixedviT, xelSekruleba 
ganixileba TviTgamorkvevis individualuri uflebis realizaciad. am 
Teoriis Tanaxmad, xelSekruleba aris urTierToba, romelic 
dafuZnebulia pirTa Soris ormxriv aRiarebaze. es aRiareba moiazrebs, 
upirveles yovlisa, samarTlebriv aRiarebas, romelic gulisxmobs meore 
mxaris, rogorc Tanasworis, pativiscemas. ase rom, xelSekrulebis cneba 
saTaves iRebs pirTa Tanaswori avtonomiis pativiscemis universaluri 
ideidan. ,,pirTa Tanaswori avtonomiis~ koncefcia ki gulisxmobs, rom  
gansxvavebuli pirebi ganixilaven erTmaneTs, rogorc Tanaswori Rirsebis, 
ZiriTadi uflebebisa da SesaZleblobebis mqoneebs, romelTac aqvT 
mboWavi SeTanxmebebis dadebis Tanabari uflebamosileba. xelSekruleba 
warmoadgens erTi piris mier meorisaTvis uflebis gadacemis Tanxmobas. 
liberaluri kontraqtis mTavari safuZveli aris is, rom igi ar aris 
bazarze orientirebuli: ZiriTadi, inidvidualuri Tavisuflebebi zRudavs 
koleqtiur swrafvas keTildReobisadmi. swored es idea gaiziares kantma, 
fixtem da hegelma.123 
 industriuli urTierTobebis ganviTarebis fonze xelSekrulebis 
tradiciuli liberaluri Teoria veRar icavda SeTanxmebis sust mxares 
Zlieris eqspluataciisagan, ramac ganapiroba saxelSekrulebo samarTlis 
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gagebisadmi socialuri midgomis Camoyalibeba da, Sesabamisad, im wesebis 
raodenobis zrda, romlebic zRudavs saxelSekrulebo Tavisuflebas.124 
 aRsaniSnavia, rom Tavdapirvelad cdilobdnen, rom saxelSekrulebo 
samarTlis socialuri Teoria Camoyalibebuliyo rogorc liberaluri 
midgomis sruli alternativa. antoni kronmani Tavis 1980 wlis naSromSi 
(,,saxelSekrulebo samarTali da socialuri (distribuciuli) 
samarTlianoba~) aRniSnavs, rom saxelSekrulebo samarTali, iseve rogorc 
sagadasaxado samarTali, aris efeqtiani saSualeba socialuri 
(distribuciuli) samarTlianobis~ misaRwevad.125 
 dRes socialuri samarTlianoba warmoadgens liberaluri midgomis ara 
srul alternativas, aramed asrulebs mis makoreqtirebel da Semvseb 
funqcias. miuxedavad imisa, rom liberaluri midgoma aRiarebulia 
Seucvlelad saxelSekrulebo samarTlisaTvis, igi metad viwroa 
imisaTvis, rom moicvas saxelSekrulebo samarTlis yvela aspeqti. 
liberaluri Teoria gakritikebulia aseve  normatiuli TvalsazrisiTac, 
vinaidan igi dainteresebulia mxolod mesakuTreTa da kontraqtorTa 
formaluri TavisuflebiT da ara adamianis arsebiTi (substanciuri) 
TavisuflebiT, romelic metad damokidebulia socialur (distribuciul) 
samarTlianobaze.126 
 ase rom, saxelSekrulebo samarTlis ganxilva SeuZlebelia mxolod 
erTi perspeqtiviT. amis sawinaaRmdegod, saxelSekrulebo samarTali 
SegviZlia gavigoT rogorc liberaluri da socialuri midgomis gavlenis 
qveS myofi sistema. rogorc wesi, Tanamedrove Teoretikosebi, swored 
Sereul midgomas aniWeben upiratesobas. aseTi midgomis mixedviT, 
saxelSekrulebo samarTlis umetesi wesebi momdinareobs 
urTierTdapirispirebuli da logikurad damoukidebeli principebisagan. 
imisaTvis, rom Tavidan iqnes acilebuli liberaluri da socialuri 
midgomebis urTierTdapirispireba, Sereulma meTodma unda gaaerTianos 
saxelSekrulebo Tavisufleba da saxelSekrulebo samarTlianoba ise, 
rom, erTi mxriv, warmogvidginos saxelSekrulebo samarTlis 
SeTanxmebuli gageba da, meore mxriv, asaxos saxelSekrulebo samarTlis 
Tanamedrove versia.127 
 rac Seexeba saxelSekrulebo samarTlis ekonomikur analizs, misi 
koncefciis mixedviT, xelSekrulebebi da saxelSekrulebo samarTali 
emsaxureba materialuri dovlaTis maqsimizacias. aseTi teleologiuri 
struqturis gamo  igi  ver iqneba SesabamisobaSi individualur 
uflebebze dafuZnebul saxelSekrulebo samarTalis ideasTan. 
saxelSekrulebo samarTlis ekonomikuri Teoria ,,ver iTmens~ pirebis 
gancalkevebas da SesaZlebels xdis individis uflebebis ,,Sewirvas~ 
koleqtiur sargeblisaTvis. individualur uflebebze dafuZnebuli 
samarTlebrivi sistemebisaTvis miuRebelia amgvari, utilitaruli midgoma. 
ase rom, saxelSekrulebo samarTlis ekonomikuri analizi ver gvawvdis 
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xelSekrulebis samarTlebriv Teorias, radgan samarTlebrivi sistemebis 
normatiuli winapiroba individualuri uflebebia.128 
 

2. saxelSekrulebo Tavisufleba, rogorc ZiriTadi ufleba 

 kerZo avtonomia, iseve rogorc saxelSekrulebo Tavisufleba, individis 
TviTgamorkvevis uflebis ganmsazRvreli elementia. TviTgamorkveva 
gavlenas axdens upiratesad kerZo avtonomiisa da saxelSekrulebo 
Tavisuflebis Rirebulebaze. saxelSekrulebo Tavisufleba ki Tavis 
safuZvels adamianis (pirovnebis) Tavisufali ganviTarebis ZiriTad 
uflebaSi povebs. am Tavisuflebis, rogorc konstituciuri Rirebulebis, 
aRiareba gavlenas axdens aseve samoqalaqo samarTalSi xelSekrulebis 
Tavisuflebis Sefasebaze. rogorc aRiniSna, ZiriTadi uflebebi, rogorc 
ZiriTadi RirebulebiTi wesrigis gamovlineba, moqmedebs kerZo 
samarTalzec. sirTule mdgomareobs im sakiTxis gansazRvraSi, Tu 
ramdenad unda Seviwrovdes  adamianis (pirovnebis) Tavisufali 
ganviTarebis ZiriTadi uflebis sazRvrebi. 129 ar unda dagvaviwydes, rom 
saxelSekrulebo urTierTobaSi TiToeuli mxare cdilobs am uflebis 
realizacias. amitom sakanonmdeblo da sasamarTlo Careva, SesaZloa, 
saWiro gaxdes mxareTa molaparakebis ZalaTa dabalansebisaTvis. 
sasamarTlos mier xelSekrulebis Sinaarsis gadaxedva, SesaZloa, 
aucilebelic iyos im faqtis dasadgenad, Tu ramdenad hqondaT mxareebs 
SesaZlebloba, mieRoT monawileoba xelSekrulebis arsebiTi pirobebis 
gansazRvraSi. ase rom, xelSekrulebis Tavisuflebis principi ar aris 
SeuzRudavi. saxelSekrulebo samarTali gvTavazobs wesebs mxareTa 
Tavisuflebis gamoyenebis regulirebisaTvis rogorc xelSekrulebis 
formalur aspeqtebTan mimarTebiT, ise xelSekrulebis SinaarsTan 
dakavSirebiT.130 

  

 
3. saxelSekrulebo Tavisuflebis gamovlenis formebi 

 yvelaze zogadi klasifikaciis mixedviT, xelSekrulebis TavisuflebaSi 
SeiZleba gamoiyos ori ZiriTadi komponenti: kontrahentis arCevanis 
Tavisufleba da xelSekrulebis Sinaarsis gansazRvris Tavisufleba; 131 
Tumca xelSekrulebis Tavisufleba SegviZlia ufro detalurad 
davaxasiaToT: 
 xelSekrulebis dadebis Tavisufleba saxelSekrulebo Tavisuflebis 
yvelaze  aSkara formaa da gamoixateba mxareTa Tavdapirvel 
gadawyvetilebaSi imis Sesaxeb, uzrunvelyofen, Tu ara isini meore mxares 
Tavisi sikeTiTa da momsaxurebiT. erTi sityviT, saxezea ,,momaragebis 
Tavisuflebisa” da ,,moTxovnis Tavisuflebis” Tanxvedra. ,,moTxovnis 
Tavisuflebis~ SezRudvis klasikuri SemTxvevaa saxelmwifos mier 
savaldebulo dazRvevis daweseba an xelSekrulebisaTvis iuridiuli 
Zalis miniWebis mizniT notariuli damowmebis winapirobis gamoyeneba. 
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ufro iSviaTia ,,momaragebis Tavisuflebis~ SezRudva. rogorc wesi, 
sakuTari sargebelisaTvis individebs SeuZliaT dakavdnen nebismieri 
saqmianobiT.132 
 kontrahentis arCevanis Tavisufleba: rodesac mimwodebeli an 
momxmarebeli gadawyvets, rom Sevides bazarze, mas SeuZlia Tavisuflad 
gansazRvros, Tu visTan surs dados xelSekruleba.  rogorc wesi, swored 
kontrahentis arCevanis Tavisuflebaa yvelaze metad SezRuduli adamianis 
uflebebiT, maT Soris, diskiriminaciis akrZalvis principiT.133 
 klasifikaciisa da Sinaarsis Tavisufleba: saxelSekrulebo 
Tavisuflebis sferoSi akademiuri interesis mTavari obieqti 
tradiciulad klasifikaciisa da Sinaarsis Tavisuflebaa. klasifikaciis 
Tavisufleba Seexeba samoqalaqo kodeqsebSi mocemul im regulaciebs, 
romlebic awesrigebs xelSekrulebis iseT konkretul klasebsa da tipebs, 
rogoric aris nasyidoba, Cuqeba an giravnoba. Sinaarsis Tavisufleba ki 
moiazrebs kanonmdeblobiT gansazRvruli, specialuri saxis garigebebTan 
xelSekrulebis pirobebis Sesabamisobas. rogorc wesi, saxelSekrulebo 
samarTlis mixedviT,  mxareebi ar arian SezRuduli  kanoniT 
gansazRvruli moTxovnebiTa da xelSekrulebebis saxeobebiT.  maT 
SeuZliaT SeimuSaon xelSekrulebis damatebiTi saxeobebi – e.w. 
,,ukategorio~ (usaxelo) xelSekrulebebi. es ki qmnis efeqtian 
samarTlebriv mosasxams novaciuri tranzaqciebisaTvis, romlebic 
mudmivad Cndeba ganviTarebad bazarze: xelSekrulebis Sinaarsis 
farglebSi mxareebi, rogorc wesi, Tavisuflad Tanxmdebian 
xelSekrulebis sagnis xarisxze, raodenobasa da fasze, iseve rogorc 
valdebulebis Sesrulebis pirobebze.134 
 formis Tavisufleba: mxareTa mier gacemuli Tanxmobis mboWavi xasiaTis 
aRiarebas principuli mniSvneloba aqvs. xelSekrulebis moqmedeba ar aris 
damokidebuli mis Sesabamisobaze xelSekrulebis romelime konkretul 
formasTan. Tumca, zogierTi gamonaklisi arsebobs am wesidan iseT 
specialur sferoebSi, rogoric aris, magaliTad, uZravi qonebis 
samarTlebrivi reJimi.135 
 modifikaciis Tavisufleba: mxareebi rCebian maT mier Camoyalibebuli 
xelSekrulebis batonebad misi moqmedebis ganmavlobaSi. maT SeuZliaT, 
nebismieri dros Secvalon es xelSekruleba. am gziT xelSekrulebis 
Tavisufleba uzrunvelyofs adaptaciis SesaZleblobas Secvlil 
garemoebebsa da bazarze ganviTarebul movlenebTan.136 

 

4.saxelSekrulebo Tavisufleba da  saxelSekrulebo samarTlianoba 
 
 saxelSekrulebo samarTlianoba saxelSekrulebo samarTlis mizania. 
swored am mizniT SeiZleba SeizRudos individualuri Tavisufleba 
saxelSekrulbo urTierTobebSi.137 
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 saxelSekrulebo Tavisuflebisa da saxelSekrulebo samarTlianobis 
ideis gaerTianebis sami ZiriTadi midgoma arsebobs: pirveli aris 
germaneli mecnieris, verner flumes, koncefcia, romelsac 
saxelSekrulebo Tavisuflebis proceduruli gageba ewodeba. am midgomis 
mixedviT,  samarTlianobis kriteriumi ar gamoiyeneba xelSekrulebis 
Sinaarsis mimarT. igi gamoiyeneba mxolod kontrahirebis proceduris 
mimarT. e.i. miuxedavad imisa, Tu rogori Sedegi mosdevs xelSekrulebis 
formirebas,  SeuZlebelia msjeloba misi pirobebis samarTlianobaze. 
xelSekrulebis Camoyalibebis samarTliani procedura saxelSekrulebo 
TavisuflebaSi gamoixateba, rac gulisxmobs kontrahentis, sagnis, 
Sesrulebisa Tu sxva pirobebis arCevanis Tavisuflebas; xolo 
xelSekrulebis Camoyalibebisas samarTlianobis pricnipi moiTxovs ara 
mxolod mxareTa Tavisufal nebas (Tanxmobas), aramed aseve mxareTa 
molaparakebis Tanaswor Zalas.138 
 meore midgomas ewodeba saxelSekrulebo Tavisuflebis instrumentuli 
gageba. karl larencis Camoyalibebuli am Teoriis mixedviT,  
saxelSekrulebo Tavisufleba aris gansakuTrebiT sando saSualeba 
imisaTvis, rom mivaRwioT samarTlian pirobebs ,,saxelSekrulebo gacvlis~ 
dros. es Teoriac moicavs molaparakebis ZalaTa balansis ideas. 
proceduruli midgomisagan gansxvavebiT, larencis koncefcia ar uaryofs 
xelSekrulebis Sinaarsis samarTlianobis Semowmebis SesaZleblobas, 
Tumca am SemTxvevaSi samarTali Tavs ikavebs imisagan, rom Seasworos 
arsebiTi usamarTloba, Tuki saTanado proceduruli pirobebi, maT Soris, 
molaparakebis ZalaTa balansi, daculia.139 
  mesame alternativis mixedviT (romelic jeims gordlisa (,,Equality in 

Exchange~) da piter bensons (,,The Unity of Contract Law”) ekuTvniT, 
saxelSekrulebo Tavisufleba uSvebs mxolod samarTliani 
xelSekrulebis dadebis SesaZleblobas: saxelSekrulebo Tavisufleba ar 
moicavs ,,usamarTlo~ xelSekrulebebs. Sesabamisad, saxelSekrulebo 
Tavisufleba gaigivebulia saxelSekrulebo samarTlianobasTan im 
argumentiT, rom saxelSekrulebo Tavisuflebis realizacia SesaZlebelia 
mxolod nebelobiTi, samarTliani pirobebis Semcveli SeTanxmebiT.

140
 jeims 

gordlis azriT, xelSekruleba mxolod ekvivalentur sikeTeTa gacvlas 
unda emsaxurebodes, ise rom ar iwvevdes garigebis romelime mxaris 
usafuZvlo gamdidrebas meoris xarjze.141 
  vfiqrob, warmodgenili sami poziciidan misaRebia larencis koncefcia, 
vinaidan igi aerTianebs Tavisufali bazrisa da socialuri 
samarTlianobis principebs. 
 

 
5. socialuri saxelmwifos principi da xelSekrulebis Sinaarsis 

kontroli 
 

 ,,im dros, rodesac samarTlebrivi saxelmwifo Tavisuflebas 
samarTlebrivi saSualebebiT ganamtkicebs, socialuri saxelmwifo 
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uzrunvelyofs mis materialur da egzistencialur dacvas~. es 
gansakuTrebiT saWiroa Tanamedrove industriul sazogadoebaSi, sadac 
individi sakmaod mowyvladia, xolo Tavisufleba daculobaSia. 
socialuri saxelmwifos amocanaa, rom adamiani socialuri da 
ekonomikuri TvalsazrisiT ufro Tavisufali iyos, xolo misi 
SemzRudveli materialuri da socialuri faqtorebi Sesustdes an 
gamoiricxos.142 
 socialuri saxelmwifos principi gansazRvravs saxelmwifosaTvis, 
gansakuTrebiT kanonmdeblisaTvis, im davalebebsa da miTiTebebs, romelic 
saWiroa socialuri samarTlianobis misaRwevad. 143  es principi aris ara 
mxolod politikuri programis nawili, aramed aseve  samarTlebrivi 
xasiaTis mqone. socialuri saxelmwifos principi ganapirobebs 
saxelmwifos mxridan gansazRvrul socialur aqtivobebs imisaTvis, rom 
uzrunvelyofil iqnes samarTliani socialuri wesrigi. ase rom, 
saxelmwifo valdebulia miiRos garkveuli minimaluri zomebi socialuri 
keTildReobisaTvis. vinaidan saxelmwifos mier keTildReobisaken swrafva 
gangrZobadi procesia, aucilebeli ar aris misi mxridan miRweuli  
socialuri statuskvos SenaCuneba – socialuri saxelmwifos principi 
Riaa axali midgomebisTvisac. rogorc wesi, am principidan ar 
gamomdinareobs Tavad individualuri uflebebi. 144 gamonaklisia adamianis 
Rirsebis ufleba, romelic moiTxovs saxelmwifosagan cxovrebisa da 
janmrTelobis minimaluri standartis uzrunvelyofas. 145  socialuri 
saxelmwifos principi xels uSlis ZiriTadi uflebebis absolutur 
moqmedebas da, Sesabamisad, axorcielebs maTi paralizebis prevencias. misi 
meSveobiT SesaZlebelia samarTlianobis miRweva sazogadoebriv 
urTierTobebSi. 146  
 saxelSekrulebo samarTlis sferoSi socialuri saxelmwifos principis 
urTierTqmedeba ZiriTad uflebebTan uzrunvelyofs xelSekrulebis 
,,susti~ mxaris dacvas socialuri Zalauflebis mqonisagan. Tavad 
socialuri Zalauflebis arseboba rodia problema, aramed ufro didi 
sakiTxis _ darRveuli saxelSekrulebo paritetis nawilia. 147 socialuri 
Zalaufleba Tavs iCens sxvadasxva formiT rogorc saxelmwifo da kerZo 
organizaciebSi, ise araorganizebul warmonaqmnebSi. 148  rogorc amas 
(qvemoT moyvanili) germaniis federaluri sakonstitucio sasamarTlos 
praqtikis analizi cxadyofs, socialuri uTanasworobis faqtori 
SeiZleba iyos ara mxolod ekonomikuri upiratesoba, aramed aseve 
informaciuli an piradi xasiaTis damokidebuleba. 149  xelSekrulebis 
susti mxaris statusis mosapoveblad ki aucilebelia, rom faqtobriv 
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uTanasworobas Tan axldes xelSekrulebis ,,tvirTis~ araTanazomieri 
gadanawileba mxareTa Soris. 150  aRsaniSnavia, rom zogierTi avtori 
socialuri saxelmwifos princips ganixilavs ara mxolod ekonomikurad 
,,susti~ pirebis dacvis meqanizmad, aramed zogadad, kerZo pirTa ZiriTadi 
uflebebis dabalansebis saSualebad.151 
 garkveulwilad, Tanamedrove kanonmdebloba ukve Seicavs darRveuli 
saxelSekrulebo paritetis aRmofxvris saSualebebs. iseTi samarTlebrivi 

meqnizmebi, rogoric aris konkurenciis samarTali, Sromis samarTali, 
xelSekrulebis standartuli pirobebis Sinaarsis kontroli, bankebisa da 
sadazRvevo samarTali, swored am mizans emsaxureba. 152  rogorc wesi, 
kanonmdeblis amocanaa, rom daabalansos individualuri pasuxismgebloba 
pirad keTildReobaze da socialuri solidaroba. misi funqciaa, 
gansazRvros socialuri uflebebi da maTi dafinansebis wyaroebi. 153 
amitom sasurvelia, erTmaneTisagan gaimijnos kanonmdeblisaTvis 
gankuTvnili konstituciuri programa da mosamarTlis valdebuleba _ 
ganmartos samarTali konstituciis moTxovnaTa, maT Soris, socialuri 
saxelmwifos principis Sesabamisad. kanonmdeblobis ganmartebis dros, 
mosamarTlem unda daicvas samarTlis ganmartebasa da kanonSemoqmedebas 
Soris arsebuli zRvari, raTa uzrunvelyofili iyos samarTlebrivi 
usafrTxoeba, xolo socialuri xasiaTis individualuri uflebebi ar 
gaxdes moqalaqeTaTvis mcdari molodinis safuZveli.154 

 

  6. saxelSekrulebo samarTlianoba da darRveuli saxelSekrulebo 
pariteti 

 rogorc ukve aRiniSna, saxelSekrulebo samarTlianobis 
uzrunvelyofisaTvis arsebiTi mniSvnelobis mqonea mxareTa molaparakebis 
Tanaswori SesaZlebloba. 155  swored amitom samarTali ver iqneba 
gulgrili saxelSekrulebo Tavisuflebis mimarT, vinaidan molaparakebis 
dros, erTma mxarem SeiZleba Tavs moaxvios meores xelSekrulebis 
Sinaarsi. 156 saxelSekrulebo samarTlianobis aRdgena, upiratesad, iseT 
urTierTobebSia saWiro, sadac darRveulia mxareTa saxelSekrulebo 
pariteti. adamianis ZiriTadma uflebebma swored aseT, asimetriul 
urTierTobebSi, SeiZleba Seasrulon makoreqtirebeli funqcia, rac 
saxelSekrulebo interesebis dabalansebiT gamoixateba. 
 sakiTxis ukeTesad wvdomisaTvis saWiroa, ganxilul iqnes darRveuli 
saxelSekrulebo paritetis is cxovrebiseuli SemTxvevebi, romlebic 
yvelaze xSirad iCenen Tavs sasamarTlo praqtikasa Tu kanonmdeblobaSi.157 
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a) damsaqmebeli – dasaqmebuli 
 
 Sroma istoriulad yovelTvis iyo sazogadoebisa da saxelmwifos 
arsebobis bunebiTi safuZveli. nebismieri saxelmwifo valdebulia Seqmnas 
SromiTi dasaqmebis Sesabamisi garantiebi. 158 dasaqmebulis socialuri 
keTildReobis uzrunvelyofa,  misi pirovnebisa da Tavisuflebis dacva 
da damsaqmebelze misi ekonomikuri damokidebulebis gawonasworeba 
Tanamedrove Sromis samarTlis mizania. 159  Sromis bazari, sadac piradi 
Tvisebebi SedarebiT did rols asrulebs Tavisi bunebidan gamomdinare, 
ufro metad aris midrekili diskriminaciisaken: aq sasurvelia ara 
mxolod sabazro signalebis avTenturi iterpretacia da implementacia, 
aramed aseve kreatiulobisa da inovaciis potencialis gamoyeneba, rac 
sxvadsxva gamocdilebis pirTa TanamSromlobas ganapirobebs. 160 am 
urTierTobaSi interesebis dabalansebis aucilebloba aSkaraa, vinaidan 
dasaqmebulis  da xSir SemTxvevaSi misi ojaxis sarCo damokidebulia 
damsaqmebelze. es ki niSnavs dasaqmebulis molaparakebis poziciis 
Sesustebas, vinaidan  igi ver moiTmens warmatebuli molaparakebis 
warmoebis SesaZleblobamde. garda amisa, damsaqmebels SeuZlia Tavisi 
arCevani sxva kandidatze SeaCeros, rodesac dasaqmebis msurveli 
(kandidati) ar daeTanxmeba mis pirobebs. masobrivi produqciis sawarmoSi 
erTi muSakis nakleboba ar aRiqmeba seriozul safrTxed. 
gasaTvaliswinebelia is faqtic, rom dasaqmebuli xSirad mijaWvulia 
sakuTar sacxovrebel adgils. Sesabamisad, misi interesebi mniSvnelovnad 
Seilaxeba, Tuki adgilze moqmedi dawesebulebebi muSakebs erTsa da imave 
araxelsayrel pirobebs SesTavazeben. 161  samarTlis Tanamedrove 
doqtrinaSi urTierTqvemdebareoba aRiarebulia SromiTi xelSekrulebis 
ZiriTad maxasiaTeblad. swored am niSniT xdeba SesaZlebeli gavmijnoT 
SromiTi xelSekruleba momsaxurebisa da nardobis xelSekrulebisagan.162 
 

b) gamqiravebeli – damqiravebeli 
 
 usaxlkaroba da Rirseuli sacxovrebeli pirobebis arqona globaluri 
problemaa. gaeros programis _ UN-Habitat

163
 GHS

164
 monacemebis mixedviT, 2013 

wels daaxloebiT 860 milioni adamiani cxovrobda jurRmulSi maSin, 
rodesac 2000 wels _ 725 milioni. amitom qiravnobis uflebebi, rogorc 
adekvatur sacxovrebelze moTxovnilebis dakmayofilebis saSualeba, 

                                                           
158 zoiZe b., Sromis Tavisuflebis arsi saqarTvelos sakonstitucio sasamarTlos 
praqtikaSi, Sromis samarTali (statiaTa krebuli), I, Tbilisi, 2011. 5-6. 
159

Gamillscheg F., Die Grundrechte im Arbeitsrecht, AcP, 164, Bd., H 5/6 (1964), 390. 
160

Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil - und Arbeitsrecht,  

Vertragsfreiheit und Diskriminierung, 20.03.2007, 107. 
161

Wolf M., 12-13. 
162 CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT moqmedi 
kanonmdeblobis samosamarTleo samarTliT srulyofis meqanizmebi, Sromis samarTali 
(statiaTa krebuli), I, Tbilisi, 2011, 39. 
163

 United Nations Human Settlement Programme,  <  http://mirror.unhabitat.org/categories.asp?catid=821 > , 
ukanasknelad iqna gadamowmebuli 18.11.2017. 
164

 Global Housing Strategy (gansaxlebis globaluri strategia). 
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SesaZloa, moiTxovdes ufro mkacr konstituciur an/da saerTaSoriso 
dacvas.165  
 rogorc germaniis federalurma sakonstitucio sasamarTlom Tavis erT-
erT gadawyvetilebaSi aRniSna, ,,sacxovrebeli individis cxovrebis 
centraluri nawilia, romlis meSveobiT is ikmayofilebs arsebiT 
moTxovnilebebs... sacxovrebeli Tavisuflebis garantia da 

individualizmis gamoxatvis saSualebaa...“ 166 . 
 gamqiravebelsa da damqiravebels Soris arsebul urTierTobaSi am 
ukanasknelisaTvis sacxovrebeli arsebiTi mniSvnelobis mqonea, xolo 
Tanamedrove bazarze arsebuli sacxovreblis nakleboba aZlevs 
gamqiravebels SesaZleblobas monaxos binis sxva damqiravebeli.167  

 

g) mimwodebeli – momxmarebeli 

 momxmareblis gavlena mimwodebelze SeiZleba iyos rogorc ekonomikuri 
da informaciuli, ise fsiqologiuri xasiaTis.168 
 mimwodebeli ar aris xelSekrulebis dadebaze imdenad mijaWvuli, 
ramdenadac momxmarebeli. mas SeuZlia ganucxados momxarebels: Take it or 

leave it  (`aiRe an SeeSvi~). Sesabamisad, mas SeuZlia Tavisi pirobebi wauyenos 
momxmarebels. swored amaSi ikveTeba mimwodeblis ekonomikuri 
upiratesoba.169 
 mimwodeblis informaciuli upiratesoba ki gamoixateba im faqtSi, rom 
mas SeuZlia xelSekrulebis Sedegebi da moqmedebis sfero ukeTesad 
gaTvalos. mas aqvs ufro meti dro da SesaZlebloba xelSekrulebis 
xelsayreli pirobebis SedgenisaTvis. garda amisa, igi xSirad iyenebs 
specialur terminologias, romelic SesaZloa, gaugebari iyos rigiTi 
momxmareblisaTvis.170 
 mimwodebels momxmarebelTan SedarebiT garkveuli fsiqologiuri 
upiratesobac aqvs. xSirad misi TanamSromlebi floben ,,gayidvebisaTvis~ 
saWiro, efeqtian unar-Cvevebs. rogorc wesi, es gamoixateba sareklamo 
saSualebebisa da gayidvis strategiis codnaSi.171 
 mimwodebelsa da momxmarebels Soris arsebul am damokidebulebas 
ekonomikis TeoriaSi ,,eqspluataciis Teorias~ uwodeben. momxmarebels ar 
gaaCnia sxva arCevanis SesaZlebloba garda imisa, rom  daTanxmdes didi, 
Zlieri kompaniebis pirobebs, xolo am ukanasknels SeuZlia gamoiyenos 
informaciis asimetriuloba Tavis sasargeblod; Tumca am Teorias Tavisi 

                                                           
165 sacxovreblis uflebasTan dakavSirebiT ix. boxaSvili b.., adamianis uflebaTa 
evropuli sasamarTlos roli socialur, ekonomikur da kulturul uflebaTa dacvis 
sferoSi, adamianis uflebaTa dacvis evropuli da erovnuli sistemebi (statiaTa 
krebuli), red. k. korkelia, Tbilisi, 2007, 33-36 / Mikkola M., Housing as a Human Right in Europe, 

European Journal of Social Security, Vol. 10, Issue 3 (2008), pp. 249-294. 
166

 Bundesverfassungsgericht, 89,1, Besitzrecht des Mieters, C, I.
  

167
Wolf M., 13. 

168
Henrich D., Verbraucherschutz: Vertragsrecht im Wandel, in: Festschrift für Dieter Medicus zum 70. Geburtstag, 

Köln 1999, 200. 
169iqve; 
170 iqve; / aseve, ix. lakerbaia T., informirebuli momxmareblis evropuli standarti, 

samarTlis Jurnali, N 1, Tbilisis universitetis gamomcemloba, 2015, 144-165. 
171

 Henrich D., 200-201. 
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naklic aqvs. kerZod, msgavsi midgomiT yuradRebis miRma rCeba kompaniebs 
Soris arsebuli konkurenciis faqtori, rac zRudavs maTi molaparakebis 
SesaZleblobas momxmarebelTa mimarT. amitomac momxmarebeli metwilad 
xelSekrulebis sust mxared miiCneva ara imitom, rom ar gaaCnia 
,,molaparakebis Zala~, aramed imitom, rom ar flobs im informacias 
produqciis Sesaxeb, rasac floben misi mwarmoebeli profesionalebi.172 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
172

Rühl G., Consumer Protection in Choice of Law, Cornell International Law Journal, Vol.44, Issue 3, 2011, 571-572. 

/ agreTve, ix. zaaliSvili v., samomxmareblo kerZosamarTlebrivi urTierTobebis 

regulirebis sistemuri Taviseburebani qarTul kanonmdeblobaSi, samarTlis Jurnali N1-

2, Tbilisi, Tbilisis universitetis gamomcemloba, 2010, 56-57. 
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V. adamianis ZiriTadi uflebebis gavlena saxelSekrulebo samarTalze 
qarTul marTlwesrigSi 

 

 saqarTvelos ar gaaCnia erTiani doqtrina ZiriTadi uflebebis 
horizontaluri moqmedebis Sesaxeb. amis erT-erTi mizezi aris is 
minimaluri kontaqti, rac sakonstitucio sasamarTlosa da saerTo 
sasamarTlos Soris arsebobs. sakonstitucio sasamarTlo ar axorcielebs 
saerTo sasamarTloTa mier normis gamoyenebasa da ganmartebaze pirdapir 
kontrols. konkretuli sakonstitucio kontrolis ararsebobis pirobebSi 
mas kerZo samarTalSi Careva mxolod normatiuli aqtis an misi nawilis 
konstituciurobis Semowmebis gziT SeuZlia. 173 amas Tavad sakonstitucio 
sasamarTlos praqtikac mowmobs. 174  miuxedavad imisa, rom konstituciis 
mixedviT, sakonstitucio sasamarTlos gadawyvetileba (srulad) 
savaldebuloa yvelasaTvis, 175  sasamarTlos mier SemuSavebuli calkeuli 
ganmartebebis gamoyeneba saerTo sasamarTloTaTvis mxolod diskreciis 
sagania, vinaidan ar arsebobs amis uzrunvelmyofi qmediTi samarTlebrivi 
meqanizmi.176 
 Sesabamisad, adamianis uflebaTa horizontaluri moqmedebis Sesaxeb 
kvleva saWiroa ganxorcieldes or ganzomilebaSi: rogorc saqarTvelos 
sakonstitucio samarTalsa da sakonstitucio marTlmsajulebis sferoSi, 
ise saerTo sasamarTloTa praqtikaSi. 

 

 

                                                           
173 saqarTvelos organuli kanoni ,,saqarTvelos sakonstitucio sasamarTlos Sesaxeb~, 
#N95, 31.01.1996.,  muxli 19. / ix. menabde, v., konkretuli kontrolis paradigma 
konstitucionalizmSi, adamianis uflebaTa dacvis konstituciuri da saerTaSoriso 
meqanizmebi (statiaTa krebuli), red. k. korkelia, Tbilisi, 2010, 123-148. /SaraSiZe m., 
saqarTvelos sakonstitucio sasamarTlosaTvis ,,realuri~ konstituciuri sarCelebis 
ganxilvis uflebamosilebis miniWebis perspeqtivebi, adamianis uflebaTa dacvis 
konstituciuri da saerTaSoriso meqanizmebi (statiaTa krebuli), red. k. korkelia, 
Tbilisi, 2010, 209-218. / kaxiani g., abstraqtuli normaTkontrolis problemebi 
saqarTvelos sakonstitucio sasamarTlos saqmianobaSi, samarTlis Jurnali, Tbilisis 

universitetis gamomcemloba, N1, 2009, 61-77. / xecuriani j., saqarTvelos sakonstitucio 
sasamarTlos uflebamosileba adamianis ZiriTadi uflebebis dacvis sferoSi, 

sakonstitucio samarTlis mimoxilva, N4, ianvari, 2011, 51-66. / kaxiani g., saqarTvelos 
sakonstitucio samarTali, gamomcemloba ,,meridiani~, Tbilisi, 2017, 457-459. 
174 ix. saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze ,,saqarTvelos 
moqalaqeebi _ Tamaz kilanava, nugzar kandelaki, manana nasariZe, madona RibraZe da lali 
arCvaZe saqarTvelos parlamentis winaaRmdeg~, N1/1/357, 31.05.2006, III; / saqarTvelos 
sakonstitucio sasamarTlos gadawyvetileba, saqme 2/2/389, ,,saqarTvelos moqalaqe maia 
naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg~, 
26.10.2007, II. (26). 
175ix. saqarTvelos konstitucia, #786, 24.08.1995, muxli 82 (2), 84(1). 
176magaliTad, saqarTvelos samoqalaqo saproceso kodeqsis (#1106), (14.11.1997) 391-e muxlis 
me-5 punqtis ,,v~ qvepunqtis mixedviT, sakasacio saCivari dasaSvebia, Tuki ,,saapelacio 
sasamarTlos gadawyvetileba ewinaaRmdegeba msgavs samarTlebriv sakiTxze adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis konvencias da adamianis uflebaTa 
evropuli sasamarTlos precedentul samarTals~. msgavsi xasiaTis daTqma ar gamoiyeneba 
sakonstitucio sasamarTlos gadawyvetilebaTa mimarT. aseve, ,,saqarTvelos organuli 
kanoni saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ 25-e muxlSi aqcents normis 
Zaladakargulad cnobaze akeTebs. 
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1. adamianis ZiriTadi uflebebi saqarTvelos konstituciaSi 

 saqarTveloSi ZiriTadi uflebebis istoria 1921 wlis konstituciis 
miRebiT iwyeba. 177  swored misi samarTalmemkvidrea amJamad moqmedi, 1995 
wlis, saqarTvelos konstitucia. miuxedavad imisa, rom qveyanam dakarga 
damoukidebloba saukuneze meti xnis ganmavlobaSi da ruseTis imperias 
daeqvemdebara, 1921 wlis konstitucia, Tavisi individualuri da 
Tanmimdevruli xasiaTiT, asaxavs imdriondeli saqarTvelos miswrafebebs, 
gaxdes erTiani, demokratiuli da damoukidebeli saxelmwifo. 178  ,,es 
dokumenti Tamamad SeiZleba ganvixiloT me-20 saukunis dasawyisisaTvis 
msoflios erT-erT mowinave, srulyofil da adamianis uflebebze 
orientirebul uzenaes sakanonmdeblo aqtad~. 179  saqarTvelos 1921 wlis 
konstituciis yvelaze did miRwevad da aseve misi progresulobis 
damadasturebel niSnad adamianisa da moqalaqis uflebebis amsaxveli 
konstituciuri debulebebi SeiZleba CaiTvalos. misi suliskveTebidan 
Cans, rom konstituciis avtorebi cdilobdnen daemkvidrebinaT 
samarTlebrivi saxelmwifo adamianisa da moqalaqis tradiciuli 
uflebebis gaTvaliswinebiT. 180  amasTan, saxelmwifos socialur 
orientaciaze miuTiTebs konstituciis me-13 Tavi, sadac adamianis 
socialuri da ekonomikuri uflebebi samoqalaqo da politikuri xasiaTis 
uflebebisagan gancalkevebiT iyo Camoyalibebuli.181 
 saqarTvelos damoukideblobis aRdgenis Semdgom naTeli gaxda, rom 1921 
wlis konstitucia Seusabamo iyo Tanamedrove pirobebTan, ramac 
ganapiroba 1995 wlis 24 agvistos axali konstituciis miReba.182 realurad, 
saqarTveloSi ZiriTadi uflebebi swored 1995 wlis konstituciis 
meSveobiT amoqmedda. misi meore Tavi saqarTveloSi moqmedi ZiriTadi 
uflebebis katalogia. 183  igi Seicavs rogorc samoqalaqo da politikuri 
xasiaTis, ise ekonomikur, socialur da kulturul uflebebs. 184 
konstituciis mocemul nawilSi adamianis uflebebis ganTvasebiT xazi 
gaesva maT upiratesobas saxelmwifo mowyobis sakiTxebis mimarT.185 
 saqarTveloSi konstituciis gadasinjvis kidev erTi procesi dasrulda. 
Seivso da gaumjobesda ZiriTadi uflebebis katalogi. kerZod, 
konstituciis axal redaqciaSi meore Tavi Camoyalibebulia axali 
struqturiT. ganxorcielda aseve terminilogiuri cvlilebebi, romlis  
mizani iyo  ZiriTadi uflebebis damcavi normebis SesabamisobaSi moyvana 
evropul samarTlebriv aqtebsa da stadratebTan. 186  konstituciis axali 

                                                           
177kublaSvili k., ZiriTadi uflebebi, mesame gamocema, Tbilisi, 2014, 31-32. 
178saqarTvelos sakonstitucio sasamarTlo, saqarTvelos demokratiuli respublikis 1921 
wlis konstitucia 90 wlis gadasaxedidan, baTumi, 2011, gv. 6 <www.constcourt.ge>. 
179iqve; 
180iqve; 
181

 cnobilaZe p., saqarTvelos konstituciuri samarTali, Tbilisi, 2004, 102-103. 
182loria ა., adamianis uflebebis sakanonmdeblo aRiareba da ganviTareba saqarTveloSi, 
marTlmsajuleba da kanoni, N4 (23)’09, 67. 
183kublaSvili k., ZiriTadi uflebebi, mesame gamocema, Tbilisi, 2014, 32. 
184ix. saqarTvelos konstitucia, #786, 24.10.1995, Tavi II. 
185loria ა., adamianis uflebebis sakanonmdeblo aRiareba da ganviTareba saqarTveloSi, 

marTlmsajuleba da kanoni, N4 (23)’09, 67. 
186 ix. saqarTvelos konstituciuri kanoni ,,saqarTvelos konstituciaSi cvlilebis 
Setanis Sesaxeb~, N1324-rs, (13.10.2017) da misi ganmartebiTi baraTi < info.parliament.ge >  / 

http://www.constcourt.ge/
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redaqcia axlo momavalSi amoqmeddeba _ momdevno arCevnebSi arCeuli 
saqarTvelos prezidentis mier ficis dadebisTanave.187 

 

2. saqarTvelos konstituciis me-7 muxlis mniSvneloba 
kerZosamarTlebrivi davebisaTvis 

 
 saqarTvelos konstituciis me-7 muxlis mixedviT, ,,saxelmwifo cnobs da 
icavs adamianis sayovelTaod aRiarebul uflebebsa da Tavisuflebebs, 
rogorc waruval da uzenaes adamianur Rirebulebebs. xelisuflebis 
ganxorcielebisas xalxi da saxelmwifo SezRuduli arian am uflebebiT, 
rogorc uSualod moqmedi samarTliT~. konstituciis aRniSnuli Canaweri 
miuTiTebs ZiriTadi uflebebis Taobaze arsebul sayovelTao, 
saerTaSoriso Tanxmobaze, rom isini yoveli adamianis waruvali da 
uzenaesi Rirebulebebia. 188  sayuradReboa, rom konstituciis axali 
redaqciiT, me-7 muxlis Sinaarsma gadainacvla samarTlebrivi saxelmwifos 
Sesaxeb zogadi xasiaTis normaSi, kerZod me-4 muxlis me-2 punqtis 1-l da 
me-2 winadadebebSi. 189 
 kvlevis miznidan gamomdinare, konstituciis am debulebis garSemo ori 
sakiTxia saintereso: pirveli, saxelmwifos damcavi funqcia, xolo meore, 
kerZo pirTa Soris ZiriTadi uflebebis uSualod moqmedebis 
SesaZlebloba. 

 
 

2.1. saxelmwifos damcavi funqcia 
 
 ,,konstituciis me-7 muxli adgens saxelmwifos valdebulebis farglebs 
adamianis uflebebTan mimarTebiT. es konstituciuri principi arsebiTad 
wyvets sakiTxs imasTan dakavSirebiT, rom saxelmwifo xelisuflebis 
saqmianoba nebismier sferoSi zRvardadebulia adamianis uflebebiT~. 190 
konstituciis me-7 muxli gamoxatavs ZiriTadi uflebebis mimarT 
saxelmwifos damcav funqcias. upirveles yovlisa, ZiriTadi uflebebis 
dacvis valdebuleba kanonmdebels ekisreba normaTa SemuSavebis procesSi. 
rodesac igi Tavisi saqmianobis Sedegad ereva ZiriTad uflebaSi, an 
arasaTanadod icavs mas, pirs aqvs saxelwmifos mxridan dacvis 

                                                                                                                                                                    
saqarTvelos konstituciuri kanoni ,,saqarTvelos konstituciaSi cvlilebis Setanis 
Sesaxeb~ saqarTvelos konstituciur kanonSi cvlilebis Setanis Taobaze, N2071-IIs, 
(23.03.2018)  da misi ganmartebiTi baraTi < info.parliament.ge >. 
187

 saqarTvelos konstituciuri kanoni ,,saqarTvelos konstituciaSi cvlilebis Setanis 
Sesaxeb~, N1324-rs, 13.10.2017, muxli 3. 
188

 eremaZe q. saqarTvelos sakonstitucio samarTali, gamomcemloba ,,meridiani~, Tbilisi, 
2017, 30. 
189 ix. saqarTvelos konstituciuri kanoni ,,saqarTvelos konstituciaSi cvlilebis 
Setanis Sesaxeb~, N1324-rs, (13.10.2017) / saqarTvelos konstituciuri kanoni ,,saqarTvelos 
konstituciaSi cvlilebis Setanis Sesaxeb~ saqarTvelos konstituciur kanonSi 
cvlilebis Setanis Taobaze, N2071-IIs, (23.03.2018). 
190eremaZe q. saqarTvelos sakonstitucio samarTali, gamomcemloba ,,meridiani~, Tbilisi, 
2017, 31. 
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valdebulebis ugulebelyofis safuZvliT gasaCivrebis ufleba. 191 amasTan, 
aRsaniSnavia, rom ZiriTadi uflebebiT SeboWilia xelisuflebis samive 
Sto: rogorc sakanonmdeblo, ise aRmasrulebeli da sasamarTlo. 
sayuradReboa, rom ZiriTadi uflebebis mier sasamarTlo xelisuflebis 
boWva moiazrebs sasamarTloTa valdebulebas, ganmarton kanonmdebloba 
adamianis ZiriTad uflebaTa Sesabamisad, aseve mxedvelobaSi miiRon 
ZiriTadi procesualuri uflebebi. 192  aRniSnuli valdebuleba 
gamomdinareobs aseve konstituciis 84-e muxlis pirveli punqtidan, 
romlis mixedviT, mosamarTle konstitucias emorCileba. 
 saxelmwifos damcavi funqcia mWidrod ukavSirdeba socialuri 
saxelmwifos princips, romelic avsebs mis Sinaarss. 193    amaze metyvelebs 
saqarTvelos sakonstitucio sasamarTlos praqtikac. sasamarTlom Tavis 
erT-erT gadawyvetilebaSi momCivanis Sromis Tavisuflebis dacvis 
valdebulebasTan dakavSirebiT Semdegi msjeloba Camoayaliba: ,,Sromis 
uflebis konstituciur-samarTlebrivi ganmtkiceba xazs usvams 
saqarTvelos, rogorc socialuri saxelmwifos arss, romlis umTavresi 
amocanaa adamianis Rirseuli yofis uzrunvelyofa.~ 194  sasamarTlos 
mixedviT, Sromis Tavisufleba ,,unda ganimartos misi miznebidan 
gamomdinare, socialuri saxelmwifos principTan dakavSirebiT, romelic 
aris konstituciis erT-erTi fuZemdebluri principTagani da ar iZleva 
saSualebas, rom 30-e muxlis pirveli punqti gavigoT, rogorc mxolod 
iZulebiTi Sromis akrZalva~; ,,moqmedi konstituciur-samarTlebrivi 
wesrigi Sromis uflebis dacvis sferoSi socialuri saxelmwifos mier 
gacilebiT metis uzrunvelyofas iTvaliswinebs, vidre es iZulebiTi 
Sromis ardaSvebaa... konstituciiT daculia ara mxolod ufleba, airCio 
samuSao, aramed aseve ufleba ganaxorcielo, SeinarCuno da daTmo es 
samuSao, daculi iyo umuSevrobisagan da iseTi regulirebisagan, romelic 
pirdapir iTvaliswinebs, an iZleva samsaxuridan usafuZvlo, TviTneburi 
da usamarTlo gaTavisuflebis saSualebas~.195 
 sakonstitucio sasamarTlo saxelmwifos damcav funqcias agreTve 
ukavSirebs  saxelmwifos pozitiur valdebulebas _ Seasrulos adamianis 
uflebaTa dacvis saerTaSoriso xelSekrulebebis moTxovnebi. 196 
gadawyvetilebaSi (,,saqarTvelos  moqalaqeebi – (1) baWua gaCeCilaZe, simon 
TurvandiSvili, SoTa buaZe, solomon sanadiraZe da levan qvacbaia, (2) 
vladimer doborjginiZe, nineli andriaZe, guram demetraSvili da SoTa 
papiaSvili, (3) givi donaZe saqarTvelos parlamentis winaaRmdeg~) 
sasamarTlom aRniSna, rom saqarTvelos  konstituciis  principebidan  da  
saerTaSoriso  aqtebidan  gamomdinare,  ,,socialuri  uflebebi  unda  

                                                           
191izoria l., saqarTvelos konstituciis komentari, Tavi meore, Tbilisi, 2013, 30. 
192iqve, 18. 
193

Pirtskhalashvili A., Schutzpflichten und die horizontale Wirkung von Grundrechten in der Verfassung Georgiens 

vom. 24. August 1995, (Diss.) Universität Potsdam, 2010, 174-175. 
194 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme 2/2/389, ,,saqarTvelos 
moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis 
winaaRmdeg~, 26.10.2007., II (18). 
195 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme 2/2/389, ,,saqarTvelos 
moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis 
winaaRmdeg~, 26.10.2007., II, (19). 
196

 Pirtskhalashvili A., Schutzpflichten und die horizontale Wirkung von Grundrechten in der Verfassung Georgiens 

vom. 24. August 1995, (Diss.), Universität Potsdam, 2010, 175-176. 
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miviCnioT  konstituciis  39-e  muxlis SinaarsiT  gaTvaliswinebul  da 
saxelmwifos mier  aRiarebul im  uflebebad, romelTa dacvis mZlavri 
meqanizmebis Sesaqmnelad saxelmwifo  valdebulia  gamoiyenos mis  xelT 
arsebuli  yvela marTebuli saSualeba.”197saqarTvelos konstituciis  39-e 
muxlisa da saerTaSoriso-samarTlebrivi aqtebis  (normebis) Sinaarsidan 
gamomdinare, sasamarTlom daadgina, rom yoveli saxelmwifo valdebulia, 
arsebuli  resursebis farglebSi mosaxleobis socialuri uflebebis 
dasacavad maqsimalur  Zalisxmevas  mimarTavdes, raTa  am  uflebaTa 
dacvis, sul mcire, minimalurad aucilebeli  done  mainc  uzrunvelyos. 
`sxvanairad,  azri  ekargeba  saxelmwifoTa  saerTaSoriso-samarTlebriv  
valdebulebebs, rac gulisxmobs imas, rom saxelmwifos moqmedebani  am 
mimarTulebiT stabilurad da evoluciurad  unda xasiaTdebodes da 
dadebiTi dinamikiT gamoirCeodes.”198 
 aRsaniSnavia, rom mocemul gadawyvetilebaSi sasamarTlo aseve Seexo 
sikeTeTa samarTliani ganawilebis sakiTxs. misi msjelobis mixedviT, 
,,sabazro  ekonomikis  pirobebSi  sikeTeTa samarTliani  ganawileba 
sulac ar gamoricxavs  garkveuli  kategoriis  moqalaqeTaTvis  iseTi  
SeRavaTebis dawesebas, rac sazogadoebrivi solidarobisa da mxardaWeris 
gamoxatulebad SeiZleba CaiTvalos~.199 
 saxelmwifos damcavi funqciis WrilSi sakonstitucio sasamarTlom 
mniSvnelovani ganmarteba gaakeTa kerZo pirTa mier socialuri uflebebis 
dacvis Sesaxeb. sasamarTlos azriT, ,,saxelmwifo  aramarto  maSinaa 
valdebuli daicvas moqalaqeTa  socialuri  uflebebi, roca  ama Tu im  
momsaxurebas  uSualod  TviTon  axorcielebs, aramed  maSinac, rodesac  
es  momsaxureba kerZo pirTa  xelSia~.200 
 sakonstitucio sasamarTlos msjelobis mixedviT, pirovnebis socialuri-
samarTlebrivi dacvis principi pirovnebis Rirsebis uzrunvelyofas 
efuZneba, romelic aris rogorc piris ufleba, ise konstituciis 
fundamenturi principi.201 
 
 

2.2. ZiriTad uflebaTa horizontaluri moqmedeba 

 konstituciis me-7 muxlis meore winadadebis Sinaarss arsebiTi 
mniSvneloba aqvs ZiriTadi uflebebis horizontaluri efeqtis 
gansazRvrisaTvis. am normis mixedviT, xelisuflebis ganxorcielebisas 
xalxi da saxelmwifo SezRuduli arian ZiriTadi uflebebiT, rogorc 
uSualod moqmedi samarTliT. rogorc i. kobaxiZe aRniSnavs, saqarTvelos 

                                                           
197 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze ,,saqarTvelos  
moqalaqeebi (1) baWua gaCeCilaZe, simon TurvandiSvili, SoTa buaZe, solomon sanadiraZe 
da levan qvacbaia, (2) vladimer doborjginiZe, nineli andriaZe, guram demetraSvili da 

SoTa papiaSvili, (3) givi donaZe saqarTvelos parlamentis winaaRmdeg~, saqme N1/1/126, 129, 

158, 18.04.2002.,III. 
198iqve, IV. 
199iqve, V. 
200iqve, V. 
201 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme 2/2/389, ,,saqarTvelos 
moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis 
winaaRmdeg~, 26.10.2007, II (31). 

http://www.constcourt.ge/ge/legal-acts/judgments/bachua-gachechiladze-simon-turvandishvili-shota-buadze-solomon-sanadiradze-da-levan-qvacbaia-2-vladimer-dobordjginidze-nineli-andriadze-guram-demetrashvili-da-shota-papiashvili-3-givi-donadze-saqartvelos-parlamentis-winaagmdeg-98.page
http://www.constcourt.ge/ge/legal-acts/judgments/bachua-gachechiladze-simon-turvandishvili-shota-buadze-solomon-sanadiradze-da-levan-qvacbaia-2-vladimer-dobordjginidze-nineli-andriadze-guram-demetrashvili-da-shota-papiashvili-3-givi-donadze-saqartvelos-parlamentis-winaagmdeg-98.page
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konstituciis aRniSnuli debuleba, imeorebs germaniis federaciis 
ZiriTadi kanonis pirveli muxlis me-3 punqtis Sinaarss.202  
 konstituciis komentarebis mixedviT, konstituciis ZiriTadi uflebebis 
samarTlebrivad uSualod moqmedeba, upirveles yovlisa, gulisxmobs 
Semdegs:  ,,1. saxelmwifo xelisufleba ZiriTadi uflebebiT, rogorc 
moqmedi samarTliT, uSualod unda iyos SeboWili~; 2. adamianis ZiriTad 
uflebebs, rogorc konstituciur normebs, uzenaesi iuridiuli Zala unda 
hqondes; 3. aucilebelia, arsebobdes konstituciuri marTlmsajulebis 
organo, sadac adamiani SeZlebs darRveuli uflebis gasaCivrebas.203 
 me-7 muxlis sityvasityviTi mniSvneloba kerZo pirTa Soris adamianis 
uflebaTa pirdapiri wesiT moqmedebaze miuTiTebs. 204 analogiuri daskvnis 
safuZvels iZleva me-7 muxlisa da konstituciis 44-e muxlis erToblivi 
analizi. kerZod, konstituciis 44-e muxlis mixedviT, saqarTveloSi 
mcxovrebi yoveli piri valdebulia asrulebdes saqarTvelos 
konstituciisa da kanonmdeblobis moTxovnebs, xolo adamianis uflebaTa 
ganxorcielebam ar unda daarRvios sxvaTa uflebebi da Tavisuflebebi. 

samecniero literaturaSi es pozicia uaryofilia. 205  magaliTad, levaნ 
izorias mier gamoTqmuli azris mixedviT, me-7 muxlis meore winadadeba 
ar moiazrebs ZiriTadi uflebebis kerZo pirTa urTierTobebSi moqmedebas, 
vinaidan xalxi xelisuflebas axorcielebs sajaro xelisuflebis 
organoebis meSveobiT, xolo gamonaklis SemTxvevaSi uSualo demokratiis 
konstituciuri formiT – referendumiT.206 misi azriT, ZiriTadi uflebebi 
moqmedebs uSualod mxolod individsa da saxelmwifos Soris, xolo 
kerZosamarTlebriv urTierTobebSi – mxolod iribi wesiT. 207  aseve, l. 
Wanturia aRniSnavs, rom ZiriTadi uflebebi kerZo samarTalSi 
arapirdapir moqmedebs, gansakuTrebiT maSin, rodesac saWiroa samoqalaqo 
kodeqsis calkeuli debulebebis interpretacia. misi azriT, konstitucia 
gansazRvravs kerZo samarTlis ganviTarebis farglebs.208 
 agreTve sayuradReboa, sakonstitucio sasamarTlos ganmarteba 
konstituciis me-7 muxlTan dakavSirebiT. misi msjelobis mixedviT, ,,me-7 
muxli ar iTvaliswinebs konstituciur-samarTlebrivi Semowmebis 
masStabebs, ramdenadac adgens xelisuflebis boWvas da ara ZiriTadi 
uflebis Sinaarss~. 209  sakonstitucio sasamarTloc iziarebs 

                                                           
202kobaxiZe i., samarTlebrivi saxelmwifos principi, rogorc uSualod moqmedi samarTali, 

samarTlis Jurnali N1, Tbilisi, 2013, 307. 
203izoria l., saqarTvelos konstituciis komentari, Tavi meore, Tbilisi, 2013, muxli 7, 
gv. 9. 
204 erqvania T., ,,adamianis ZiriTadi uflebebi horizontalur kerZosamarTlebriv 
urTierTobebSi~, marTlmsajuleba da kanoni, #4(31)’11, 69-70. 
205

 ix. magaliTad, Loladze B., Das Rechtsstaatsprinzip in der Verfassung Georgiens und in der Rechtsprechung 

des Verfassungsgerichts Georgiens, (Diss.), Publikationsserver der Universität Potsdam, 2015, 292-293. / kobaxiZe 
i., konstituciuri samarTali, Tbilisi, 2011, 80-81. 
206izoria l.., saqarTvelos konstituciis komentari, Tavi meore, Tbilisi, 2013, muxli 7, 
gv. 18. 
207iqve, 18-19. 
208 Wanturia l., samoqalaqo samarTlis zogadi nawili, saxelmZRvanelo, gamomcemloba 
,,samarTali~, Tbilisi, 2011, 83-84. 
209

 saqarTvelos sakonstitucio sasamarTlo, saqme 2/2/389, ,,saqarTvelos moqalaqe maia 
naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg~, 
26.10.2007., II. §5. 
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literaturaSi gamoTqmul azrs, rom ,,es Canaweri ZiriTad uflebebs 
aniWebs xelisuflebis mboWav Zalas, icavs adamians saxelisuflebo 
TviTnebobisagan~. 210  sasamarTlom aseve ganmarta normaSi gamoyenebuli 
termini ,,xalxi~:  
 ,,konstituciuri termini `xalxi~ ar aris adamianTa nebismieri erTobis 
aRmniSvneli. aq igulisxmeba saqarTvelos yvela moqalaqe, saxalxo 
suverenitetis matarebeli `saxelmwifo xalxi~, romelsac aqvs 
damfuZnebeli xelisufleba da ar arsebobs saxelmwifo xelisuflebis 
demokratiuli legitimaciis sxva wyaro~. Sesabamisad, sasamarTlos 
mtkicebiT, am ,,koleqtiur~ cnebasTan ver gavaigivebT konkretul pirs an 
pirTa jgufs.211 
 
 

3.  sakonstitucio sasamarTlos praqtika saxelSekrulebo  urTierTobebis 
Sesaxeb 

 
 sakonstitucio sasamarTloSi saxelSekrulebo samarTlis normaTa 
konstituciurobis ganxilva, ZiriTadad, maTi sakuTrebis ZiriTad 
uflebasTan Sesabamisobis dadgenis WrilSi mimdinareobda. 
 sasamarTlos adreul praqtikaSi, ikveTeba erTgvari TavSekaveba 
saxelmwifos damcavi funqciis da socialuri saxelmwifos principis 
gamoyenebasTan mimarTebiT: 
 1997 wels sakonstitucio sasamarTlom ganixila saqarTvelos sabinao 
kodeqsis 154-e muxlis konstituciis 21-e muxlTan Sesabamisobis sakiTxi. 
sabinao kodeqsis 154-e muxlis mixedviT, ganusazRvreli vadiT dadebuli 
sacxovrebeli saxlis xelSekruleba SeiZleboda moSliliyo mesakuTris 
moTxovniT, Tuki mas sacxovrebeli esaWiroeboda TavisTvis an Tavisi 
ojaxis wevrebisTvis. amasTan, mesakuTres ekisreboda valdebuleba, 3 TviT 
adre gaefrTxilebina damqiravebeli xelSekrulebis moSlis Sesaxeb. 212 
saqarTvelos moqmedi samoqalaqo kodeqsi dResac Seicavs sabinao kodeqsis 
154-e muxlis msgavs normas. 213  mosarCelis mtkicebiT, mocemuli norma 
zRudavda misi sakuTrebis uflebas. sakonstitucio sasamarTlom 
daakmayofila sakonstitucio sarCeli da sabinao kodeqsis mocemuli 
muxli arakonsitituciurad aRiara.214 
 sakonstitucio sasamarTlos es gadawyvetileba araerTxel moeqca 
specialistebis kritikis qveS. maTi mtkicebiT, sasamarTlom ar 
gaiTvaliswina daqiravebuli binebis socialuri funqcia da calmxrivi 
upiratesoba mianiWa gamqiraveblis interesebs. 215 mkvlevarTa azriT,  
sasamarTlom ugulebelyo socialuri saxelmwifos principi, romelic am 

                                                           
210iqve; 
211iqve, §4. 
212 saqarTvelos sabWoTa socialisturi respublikis sabinao kodeqsi, saqarTvelos ssr 
meaTe mowvevis umaRlesi sabWo, 04.06.1983, muxli 154. 
213

 ix. saqarTvelos samoqalaqo kodeqsi, (#786), 26.06.1997, muxli 562. 
214 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba — ,,moqalaqe levan 
furcxvaniZe saqarTvelos parlamentis winaaRmdeg~, 2/31-5 Tbilisi, 25.03.1997. 
215ix. Турава, П., Право Собственности по Конституции Грузии,  Южнокавказский Юридический Журнал 

N1/2010, ст. 12-13 /zoiZe b., fiqrebi sakonstitucio sasamarTloze, samarTali, 21-29.01.1998, 6; 
9. 
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ukanasknels TiToeuli moqalaqisaTvis Rirseuli cxovrebisa da 
ganviTarebis socialuri pirobebis Seqmnis valdebulebas akisrebs. 
mecnierTa umetesoba miiCnevda, rom mocemul SemTxvevaSi gamqiraveblis 
sakuTrebis uflebis SezRudva aucilebeli iyo sazogadoebrivi interesis 
gaTvaliswinebiT da emyareboda im faqts, rom sacxovrebeli sadgomi 
damqiraveblis cxovrebis mniSvnelovani faqtoria 216 . rogorc aRniSnul 
saqmeze mowveuli eqsperti, profesori b. zoiZe, aRniSnavs, Tanamedrove 
samarTalma, rogorc socialurma samarTalma,  unda gazardos 
aramesakuTreTa uflebebi da ,,daixsnas~ isini mesakuTreTa 
Tavnebobisagan.217 
 sakonstitucio sasamarTlom aseve imsjela saxelSekrulebo 
urTierTobis momwesrigebeli normis zneobriobis Sesaxeb, rodesac 
ganixila Cuqebix xelSekrulebis maregulirebeli normis 
konstituciurobis sakiTxi. kerZod, samoqalaqo kodeqsis 529-e muxli 
iZleva Cuqebis xelSekrulebis gauqmebis SesaZleblobas im SemTxvevaSi, 
rodesac dasaCuqrebuli mCuqeblis mimarT gamoiCens  umadurobas an mZimed 
Seuracxyofs.  sasamarTlom Cuqebis xelSekruleba zneobriobis standarts 
dauqvemdebara. misi msjelobis mixedviT, ,,mCuqeblis ufleba, ukan 
daibrunos gaCuqebuli qoneba, Cuqebis urTierTobis maRali zneobrivi 
xasiaTiTaa ganpirobebuli. naCuqroba istoriulad Camoyalibda, rogorc 
zneobriv saZirkvelze dafuZnebuli urTierToba~.  sasamarTlos eTanxmeba 
im azrs, rom ,,...samoqalaqo samarTalSi yovelTvis aucilebelia 
samarTalsa da zneobas Soris fundamenturi urTierTobis 
gaTvaliswineba~; ,,naCuqroba warmoadgens samarTlisa da zneobis 
urTierTkavSiris idealur gamovlinebas~; ,,aq is SemTxveva gvaqvs, rodesac 
eTikur zneobrivi imperativebiTaa datvirTuli mTeli urTierToba, misi 
warmoSobidan misi gauqmebis momentis CaTvliT~. sasamarTlom aRniSna, rom 
,,zneobrivad savaldebulo moqmedebis Sesruleba ar SeiZleba ganxilul 
iqnes Tavisuflebis SezRudvad, xolo Cuqebis gauqmebiT, am SemTxvevaSi, 
samarTali asrulebs zneobriv faseulobaTa mxardaWerisa da dacvis 
funqcias~.218  
 mocemuli saqme sainteresoa, ramdenadac sakonstitucio sasamarTlos 
msjelobis Sedegad, ZiriTadi uflebis Sinaarsi arapirdapiri gziT gaxda 
kerZosamarTlebrivi normis zneobriobis Sefasebis wyaro.  
 adamianis uflebaTa horizontaluri efeqtis erTiani doqtrinis 
Camoyalibebis mxriv, mniSvnelovani biZgia 2017 wlis 29 dekembris 
gadawyvetileba, romelic Seexeboda saqarTvelos samoqalaqo kodeqsis 54-e 
muxlis konstituciurobis sakiTxs sakuTrebis ZiriTad uflebasTan 
mimarTebiT. kerZod, mosarCeleebi miiCnevdnen, rom garigebis zneobriobis 
Sesaxeb daTqma ewinaaRmdegeboda konstituciis 21-e muxlsa da kanonis 
ganWvretadobis moTxovnas. maTi mtkicebiT, saerTo sasamarTloebi 
aramarTebulad iyenebdnen aRniSnul daTqmas iseT xelSekrulebebTan 

                                                           
216 izoria l., saqarTvelos konstituciis komentarebi (adamianis ZiriTadi uflebani da 
Tavisuflebani), Tbilisi 2005, 164-165. 
217zoiZe b., fiqrebi sakonstitucio sasamarTloze, samarTali, 21-29.01.1998, 6, 9. 
218saqarTvelos sakonstitucio sasamarTlos gadawyvetileba ,,saqarTvelos moqalaqe akaki 
saRiraSvili saqarTvelos parlamentis winaaRmdeg~, saqme # 2/155, 01.04.2003 / 
gadawyvetilebis detaluri analizi ix. zoiZe b., sakonstitucio kontroli da 
RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 28-31. 
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mimarTebiT, romlebSic SeTanxmebul Sesrulebasa da anazRaurebas Soris 
disproporcia SeiniSneboda da Tavisufali bazris principebis 
sawinaaRmdegod baTilad acxadebdnen aseTi xasiaTis saxelSekrulebo 
pirobebs.219 miuxedavad imisa, rom gadawyvetileba sakmaod kompleqsuria da 
bevr sadavo sakiTxs Seexeba, sayuradReboa, is mignebebi, romlebic 
mosamarTleTa gansxvavebul azrSia Camoyalibebuli. kerZod, 
mosamarTleebi: irine imerliSvili, giorgi kverenCxilaZe, maia 
kopaleiSvili da Tamaz cabutaSvili aRniSnaven, rom  
 ,,...samarTalSemfardebeli ar unda uSvebdes  sakanonmdeblo normebis  
sakuTrebis uflebis sawinaaRmdegod ganmartebisa da gamoyenebis 
SesaZleblobas. konstitucia adgens samarTliani qcevis wessa da 
standarts, uzrunvelyofs, rom  konkretuli norma ar iqnes gamoyenebuli 
TviTneburad...~; 220  ,,samarTalSemfardebeli, rogorc saxelmwifo 
xelisuflebis ganmaxorcielebeli, konstituciuri uflebebis praqtikaSi 
realizebis SesaZleblobas qmnis, maT Soris, kerZosamarTlebrivi davebis 
gadawyvetisas..~; 221  ,,samarTlaSemfardeblis konstituciuri valdebulebaa 
ixelmZRvanelos konstituciuri normebiT, rodesac kanoni ar iZleva 
mkafio miTiTebas mis winaSe mdgomi sakiTxis gadasawyvetad...“222;  
  mosamarTleebi aseve Seexnen ZiriTadi uflebebis saxelSekrlebo davebSi 
gamoyenebis sakiTxs. maTi azriT, 
 ,,sakanonmdeblo normebis interpretaciis Sedegad, 
samarTalSemfardebelma ar unda dauSvas xelSekrulebis erTi 
mxarisaTvis sargeblis miniWeba sxva pirTa sakuTrebis konstituciuri 
uflebis gaumarTlebeli SezRudvis xarjze~; ,,...Tanabrad wonadi 
uflebrivi interesebis arsebobis SemTxvevaSi, davis erT-erTi mxaris 
sasargeblod gadawyveta meore mxaris konstituciuri uflebebis da 
kanonieri interesebis sruli ignorirebiT, konstituciis moTxovnebTan ar 
iqneba Tavsebadi~. 223  mosamarTleebi miiCneven, rom misaRebia zneobriobis 
Sesaxeb daTqmis meSveobiT xelSekrulebis susti mxaris dacva, 224  xolo 
analogiuri midgomis gamoyeneba  Tanabari sabazro Zalauflebis mqone 
subieqtebs Soris safrTxes uqmnis sabazro urTierTobebis 
stabilurobas; 225  ,,mxareebi ar unda iyvnen mudmivi safrTxis qveS, rom 
miwodebul momsaxurebaSi an saqonelSi maT mier gadaxdilma fasma 
SeiZleba garigeba ararad aqcios mxolod imitom,  rom garigebis erT-
erTi mxare Seusabamod dabal an maRal fasze miTiTebiT moiTxovs 
garigebis baTilobas~. 226 

                                                           
219 saqarTvelos sakonsstitucio sasamarTlos plenumis 2017 wlis 29 dekembris N3/7/679 

gadawyvetileba saqmeze ,,Sps samauwyeblo kompania rusTavi 2 da Sps telekompania 
saqarTvelo saqarTvelos parlamentis winaaRmdeg~, §5-17. 
220 saqarTvelos sakonstitucio sasamarTlos wevrebis – irine imerliSvilis, giorgi 
kverenCxilaZis, maia kopaleiSvilis da Tamaz  cabutaSvilis gansxvavebuli azri, 
saqarTvelos sakonstitucio sasamarTlos plenumis 2017 wlis 29 dekembris N3/7/679 

gadawyvetilebaze, §25. 
221iqve, §34. 
222iqve, §35 
223iqve, §34. 
224iqve, §54-66 
225iqve, §66 
226iqve, §68 
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  mosamarTleebi agreTve uTiTeben, rom antizneobriobis safuZvliT 
garigebis baTilad cnobisaTvis saWiroa mxedvelobaSi iqnes miRebuli 
xalxisa da socialuri jgufebis Sexedulebebi 227 ; amasTan moralurma 
principma garkveul obieqtur xarisxs unda miaRwios imisaTvis, rom igi 
sazogadoebam konstituciiTa da samarTlis sistemiT savaldebulod 
aRiaros.228  

 
4. adamianis ZiriTadi uflebebis moqmedeba saxelSekrulebo    

samarTalSi saqarTvelos saerTo sasamarTloTa precedentebis   WrilSi 
 
 rac Seexeba saerToO sasamarTloTa praqtikas, saxelSekrulebo davebSi 
adamianis ZiriTadi uflebebis arastruqturirebuli gamoyeneba ikveTeba.  
qvemoT ganxiluli gadawyvetilebebi metyvelebs saerTo sasamarTloTa 
TavSekavebulobasa da erTiani midgomis ararsebobaze, rodesac saqme 
samoqalaqo davaSi adamianis uflebebis gamoyenebas exeba. xSirad 
samoqalaqo saqmeTa sasamarTloebi ar iyeneben ZiriTad uflebebs sruli 
moculobiTa da mniSvnelobiT kerZosamarTlebrivi normebis ganmartebis 
procesSi. 
 

4.1. Sromis Tavisufleba mewarmeobis Tavisuflebis winaaRmdeg 
 
 saqarTvelos uzenaesma sasamarTlom, sxvadasxva ZiriTadi uflebis 
Sinaarsze dayrdnobiT, miiRo ori urTierTgansxvavebuli gadawyvetileba 
Sromis kodeqsis erTi da imave normis ganmartebis Sesaxeb. saqme Seexeboda 
SromiTi xelSekrulebis moSlis maregulirebel wess. Sromis kodeqsis im 
droisaTvis moqmedi redaqciis 37-e muxlis pirveli nawilis ,,d~ qvepunqti 
aregulirebda SromiTi urTierTobis Sewyvetis safuZvlebs da adgenda, 
rom SromiTi urTierToba SesaZlebelia Sewydes SromiTi xelSekrulebis 
moSliT, xolo amave kodeqsis 38-e muxli aregulirebda SromiTi 
urTierTobis moSlis process, rac, faqtobrivad, xelSekrulebis moSlis 
iuridiul Sedegebs gansazRvravda. maSasadame, kanonmdeblobaSi arsebobda 
erTgvari xvreli SromiTi xelSekrulebis moSlis safuZvlebTan 
dakavSirebiT. aRniSnuli regulaciis Sesaxeb 2010 wlis 23 martis 
gadawyvetilebaSi sasamarTlom Semdegi ganmartebebi gaakeTa: upirveles 
yovlisa, man xazi gausva konstituciaSi ganmtkicebuli Sromis uflebis 
mniSvnelobas:  
 ,,saqarTvelos konstituciis 30-e muxliT aRiarebulia piris 
umniSvnelovanesi socialuri ufleba _ Sromis ufleba da dadgenilia, 
rom Sroma Tavisufalia. Sromis konstituciuri ufleba garantirebuls 
xdis piris Tavisuflebas SromiTi saqmianobis arCevanSi da mis 
ganxorcielebaSi, amasTan, awesebs saxelmwifos valdebulebas dasaqmebuli 
moqalaqis SromiTi uflebebis dacvaSi, rac uzrunvelyofilia saTanado 
kanoniT _ Sromis kodeqsiT~.229 
 Semdgom sasamarTlom marTebulad gamokveTa dasaqmebulis, rogorc 
xelSekrulebis ,,susti~ mxaris, statusi: 
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 ,,SromiTi xelSekruleba valdebulebiTi xelSekrulebis specialuri 
saxea da mas kerZo-samarTlebrivi xelSekrulebebisagan ganasxvavebs is 
garemoeba, rom SromiTi xelSekrulebis dadebis Semdeg kerZo samarTlis 
erT-erTi umTavresi _ mxareTa Tanasworobis principi garkveul 
saxecvlilebas ganicdis da daqiravebuli damokidebulia damqiraveblis 
nebaze, mis miTiTebebze da mis mier gansazRvrul samuSao, Tu 
organizaciul pirobebze. amdenad, am urTierTobebSi aSkarad 
gamokveTilia damqiraveblis upiratesi mdgomareoba `sust~ mxaresTan _ 
daqiravebulTan SedarebiT, rac udavod iwvevs `Zlieri~ mxaris mier 
Tavisi uflebebis gadametebulad, meore mxaris sazianod gamoyenebis 
saSiSroebas. swored amgvar `uTanasworobaSi~ balansis aRdgenasa da 
dacvas emsaxureba Sromis kodeqsi, romelic saerTaSoriso 
kanonmdeblobisa da saqarTvelos konstituciis normebis 
urTierTSejerebiT adgens daqiravebulis uflebaTa dacvis 
standartebs~.230 
 sasamarTlom ganmarta Sromis uflebis Sinaarsi da gansazRvra 
saxelmwifos pozitiuri valdebulebebi Sromis uflebis dacvasTan 
mimarTebiT:  
 ,,saqarTvelos konstituciis 30-e muxlis pirveli nawiliT, Sroma 
Tavisufalia. Sromis Tavisufleba niSnavs imas, rom TiToeul adamians 
ufleba aqvs, Tavisuflad ganaxorcielos SromiTi saqmianoba, airCios 
SromiTi saqmianobis sfero, profesia da umuSevrobis dros isargeblos 
saxelmwifo garantiiT. Sromis Tavisufleba ar niSnavs saxelmwifos 
valdebulebas moqalaqeTa dasaqmebaze, Tumca, amavdroulad, Sromis 
uflebis konstituciiT aRiareba miznad usaxavs saxelmwifos, izrunos 
socialur-ekonomikuri pirobebis gaumjobesebaze, Tavisi moqalaqeebis 
dasaqmebis uzrunvelyofaze da amasTan, am uflebis samarTlebrivi 
regulirebis mizniT, saTanado samarTlebrivi reJimis Camoyalibebaze~. 
 uzenaesma sasamarTlom xazi gausva im faqts, rom Sromis Tavisufleba 
pirdapir ukavSirdeba adamianis Rirsebasa da mis Tavisufal ganviTarebas; 
agreTve yuradReba gaamaxvila saerTaSoriso aqtebidan gamomdinare 
saxelmwifos valdebulebaze. kerZod, sasamarTlom moixsenia, rogorc 
evropis socialuri qartia (muxli 4.4.), ise adamianis uflebaTa 
sayovelTao deklaracia (muxli 22). sasamarTlos mtkicebiT, 
,,zemoaRniSnuli saerTaSoriso samarTlis normebi gvaZleven 
ualternativo daskvnis saSualebas dasaqmebulTa Sromis uflebis 
minimaluri standartebiT dacvaze saxelmwifos valdebulebaze da 
amasTanave mis mizanze, aRniSnuli standartebis, qveynis ekonomikuri 
mdgomareobis gaumjobesebis Tanamdevad, mxolod daqiravebulis 
sasargeblod Secvlaze.” 
 sasamarTlom aseve aRniSna socialuri saxelmwifos principis 
mniSvneloba Sromis uflebis dacvisaTvis: ,,saqarTvelos konstituciis 
preambuliT aRiarebuli saxelmwifoebrivi neba socialuri saxelmwifos 
damkvidrebisa, pirdapir da uSualo kavSirSia Sromis uflebis dacvasTan, 
rac calsaxad gulisxmobs dasaqmebulis uflebis dacvas~. 
 yovelive zemoaRniSnulidan gamomdinare, sasamarTlom daaskvna, rom 
Sromis kodeqsis 37-e muxlis pirveli nawilis ,,d~ qvepunqti ar SeiZleba 
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ganimartos rogorc damqiraveblis calmxrivi ufleba, yovelgvari 
safuZvlis gareSe gaaTavisuflos dasaqmebuli. 
 aRsaniSnavia is faqti, rom mocemul gadawyvetilebaSi uzenaesma 
sasamarTlom gamoiyena sakonstitucio sasamarTlos mier miRebuli 
Sefaseba sadavo normasTan dakavSirebiT. kerZod, man gaiziara 
sakonstitucio sasamarTlos msjeloba, rom ,,gasaCivrebuli normiT ar 
aris mowesrigebuli SromiTi xelSekrulebis moSlis instituti, 
xelSekrulebis moSlis wesi da pirobebi. sadavo norma warmoadgens 
SromiTi urTierTobis Sewyvetis safuZvlebis CamonaTvalis nawils da ara 
SromiTi xelSekrulebis moSlis maregulirebel normas. aqedan 
gamomdinare, potenciurad SeuZlebelia msjeloba saqarTvelos Sromis 
kodeqsis 37-e muxlis pirveli nawilis `d~ qvepunqtze, rogorc 
damsaqmeblis mxridan SromiTi xelSekrulebis moSlisas TviTnebobis 
SesaZlo damdgen normaze~.231 
 miuxedavad imisa, rom gadawyvetilebis Sedegi akmayofilebs Sromis 
Tavisuflebis dacvis konstituciur  da saerTaSoriso standartebs, 
sasamarTlos mier gamoyenebuli meTodi bevrad srulyofili iqneboda, 
Tuki igi xelSekrulebis mxolod erTi mxaris ZiriTadi uflebis 
gaTvaliswinebis garda saTanado yuradRebas dauTmobda aseve 
damsaqmeblis samewarmeo da saxelSekrulebo Tavisuflebas, vinaidan 
kerZosamarTlebriv davaSi davis orive mxare ZiriTadi uflebis 
matarebelia. Tuki sasamarTlo xazs usvams xelSekrulebis erTi mxaris 
ZiriTad uflebas sakanonmdeblo ,,xvrelis~ amovsebisa da kanonmdeblobis 
ganmatebis procesSi, maSin igi valdebulia daabalansos aRniSnuli 
ufleba xelSekrulebis meore mxaris ZiriTad uflebasTan mimarTebiT, 
rac mas saSualebas miscems sworad gansazRvros gamoyenebuli ZiriTadi 
uflebis farglebi da Sinaarsi. 
 Sromis kodeqsis imave normis Sinaarsi kidev erTxel gaxda davis sagani 
2011 wlis 1 dekembers. amjerad uzenaesma sasamarTlom prioritetulad 
Tavisufali mewarmeobis ganviTareba miiCnia da damsaqmeblis ufleba 
SromiTi xelSekrulebis moSlis Sesaxeb daicva konstituciis 30-e muxlis 
me-2 punqtiT. 232  konstituciis es debuleba iTvaliswinebs saxelmwifos 
mxridan Tavisufali mewarmeobisa da konkurenciis ganviTarebis 
xelSewyobas. es ki, sasamarTlos mtkicebiT, ,,gulisxmobs mewarmis 
uflebas, Tavisi survilis mixedviT SearCios kontrahenti, airCios 
sawarmos organizaciul-samarTlebrivi forma, saqmianobis sagani, Tavisi 
SexedulebiT daiqiraos da gaaTavisuflos TanamSromlebi~. sakasacio 
sasamarTlos mosazrebiT, samewarmeo subieqts aqvs sakuTari miznebi da 
igi mogebazea orientirebuli, aqedan gamomdinare, sakuTari miznis 
misaRwevad sawarmos SeuZlia sakuTrebiTi wesrigis marTlzomieri marTva, 
romlis erT-erT komponents warmoadgens im muSa-mosamsaxureTa arCevis 
ufleba, romlebic uzrunvelyofen mesakuTrisagan daqiravebuli qonebiT 
sawaramos miznebis realizacias. amrigad, sakasacio palatam srulad 
gaiziara kasatoris pozicia imasTan dakavSirebiT, rom, zogadad, Sromis  
xelSekrulebis moSlisaTvis sakmarisia mxaris nebis gamovlena, maT Soris 
calmxrivi nebis gamovlenac. aRniSnulis gaTvaliswinebiT, damsaqmeblis 
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neba pirTan SromiTsamarTlebrivi urTierTobis Sewyvetis Sesaxeb, 
sakmarisia xelSekrulebis moSlisaTvis. sakasacio sasamarTlom 
garkveulwilad Tavi daizRvia da  daamata, rom ,,aRniSnuli ise ar unda 
iqnes gagebuli, rom damsaqmeblis es ufleba SeuzRudavia. amgvari nebis 
gamovleniT ar unda irRveodes piris ZiriTadi uflebebi da samarTlis 
zogadi principebi. nebismieri samoqalaqo ufleba Semofarglulia misi 
ganxorcielebis marTlzomierebiT (ssk. 115)~.  sakasacio palata mxareebis 
Soris arsebul urTierTobas akvalificirebs  rogorc 
kerZosamarTlebrivs. Sesabamisad, misi azriT, Sromis kodeqsiT 
gaTvaliswinebul damcav normebTan erTad mxedvelobaSi unda iqnes 
miRebuli nebis avtonomiisa da misi Tavisuflad gamovlenis principi.233 
 rogorc zemoaRniSnuli msjelobidan Cans, sasamarTlom ar miiRo 
mxedvelobaSi dasaqmebulisaTvis konstituciiT garantirebuli Sromis 
Tavisuflebis Sinaarsi da arc mxareTa ZiriTad uflebebs Soris balansis 
dadgenas Seecada. sasamarTlom ugulebelyo konstituciis 30-e muxlis 
pirveli punqtis Sinaarsi, romelic Sromis TavisuflebaSi moiazrebs 
aramarto samuSaos arCevanis dacvas, aramed aseve uflebas ganaxorcielo, 
SeinarCuno da daTmo es samuSao. 234  Sesabamisad, am gadawyvetilebiT 
uzenaesma sasamarTlom daicva damsaqmeblis samewarmeo Tavisufleba 
Sromis TavisuflebaSi araTanazomieri Carevis xarjze.  
 ukeTesoba SeimCneva uzenaesi sasamarTlos uaxles praqtikaSi. kerZod, 
sasamarTlom daxvewa Tavisi midgoma da cdilobs, Sromis kodeqsis 37-e 
muxlis 235 (axali redaqciis) ganmartebisas srulad gamoiyenos orive 
ZiriTadi uflebis – Sromis Tavisuflebisa da mewarmeobis Tavisuflebis 
– Sinaarsi ise, rom ar ganxorcieldes SromiTi xelSekrulebis moSlis 
dros romelime mxaris interesis araTanazomieri SezRudva.236 
 

4.2. sesxis xelSekrulebis zneobrioba 
 

 saqarTvelos saapelacio sasamarTlom ganixila sesxis xelSekrulebis 
erT-erTi daTqmis zneobriobis sakiTxi. man samoqalaqo kodeqsis 54-e 
muxliT gaTvaliswinebuli garigebis zneobriobis moTxovna 
konstituciaSi mocemuli adamianis ZiriTadi uflebebis dacvis moTxovnasa 
da socialuri samarTlianobis princips daukavSira: 
 ,,mxareTa Soris gaformebuli xelSekrulebiT sesxisaTvis sargeblis 
gansazRvrasTan dakavSirebuli pirobis Sefasebisas sasamarTlom miuTiTa   
saqarTvelos samoqalaqo kodeqsis 54-e muxlze, romlis  Sesabamisad, 
baTilia garigeba, romelic arRvevs kanoniT dadgenil wessa da 
akrZalvebs, ewinaaRmdegeba sajaro wesrigs an zneobis normebs.  
sasamarTlom aseve miuTiTa, rom saqarTvelos konstituciis preambulis 
Tanaxmad, saqarTvelos moqalaqeTa  uryevi nebaa daamkvidron 
demokratiuli sazogadoebrivi weswyobileba, ekonomikuri Tavisufleba, 

                                                           
233iqve,  
234futkaraZe i., saqarTvelos konstituciis komentari, Tavi meore, Tbilisi, 2013, muxli 30, 

gv. 367. 
235saqarTvelos organuli kanonis ,,saqarTvelos Sromis kodeqsis~, (#4113-rs, 17.12.2010), 37-
e muxli gansazRvravs SromiTi xelSekrulebis moSlis safuZvlebs. 
236ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi saqmeze as-941-891-2015, 29.01.2016.; 
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socialuri da samarTlebrivi saxelmwifo. yovelive amis safuZveli 
stabiluri ekonomikuri brunva da brunvis monawileTa ZiriTadi 
uflebebis dacvaa. garigeba an misi esa Tu is piroba zneobriv normebTan 
da sajaro wesrigTan Seusabamoa, rodesac is ewinaaRmdegeba socialuri 
samarTlianobis princips, xelSekrulebis  mxares ayenebs Seusabamod 
rTul mdgomareobaSi. Sefasebisas mxedvelobaSi unda iqnes miRebuli 
rogorc TiToeuli garigebis Sinaarsi da misi samarTlebrivi buneba, aseve 
misi pirobebis Sedareba samoqalaqo brunvaSi analogiuri ekonomikuri 
daniSnulebis mqone garigebebis SinaarsTan, aseve is garemoebebi, romelTa 
gaTvaliswinebiTac gamoavlina garigebis dadebis neba mxarem. saapelacio 
palatam miiCnia, rom iseT pirobebSi, roca saqmis masalebiT dasturdeba 
fizikuri pirebis mier Tanxebis sesxad aReba fizikuri pirisagan, 
gamsesxeblis mier bazarze sakredito dawesebulebebis kreditebze 
dadgenil saSualo saprocento ganakveTebze bevrad meti odenobiT 
procentis gansazRvra ewinaaRmdegeba valdebulebiT-samarTlebrivi 
urTierTobebisaTvis dadgenil kanonis ZiriTad principebs, Sesabamisad, 
sajaro wesrigs da zneobriv standartebs. aRniSnulidan gamomdinare, 
saapelacio palatam daaskvna, rom pirveli instanciis sasamarTlom 
marTebulad miiCnia sesxisa da ipoTekis xelSekruleba 
kanonsawinaaRmdegod sesxisaTvis 5% sargeblis dadgenis nawilSi da 
aRniSnuli piroba mxolod nawilobriv – 1,5%-is odenobis sargeblis 
dadgenis nawilSi miiCnia marTlzomierad~.237  
 gadawyvetilebis analizis Sedegad naTelia, rom sasamarTlos garigebis 
daTqmis zneobriobis ganxilvis WrilSi Semoaqvs socialuri 
samarTlianobisa da adamianis ZiriTad uflebebis instituti. am gziT 
rogorc ZiriTadi uflebebis idea, ise socialuri saxelmwifos principi 
iWreba kerZosamarTlebriv davaSi. gadawyvetilebis naklad SeiZleba 
miiCneodes is faqti, rom sasamarTlom ar ganmarta, samoqalaqo brunvis 
monawileTa romeli ZiriTadi ufleba irRveoda mocemul SemTxvevaSi. 
saxelSekrulebo daTqmis zneobriobis Sesaxeb msejlobisas sasamarTlom 
gaiTvaliswina Semdegi ori kriteriumi: a) garigebis pirobebis Sedareba 
samoqalaqo brunvaSi analogiuri ekonomikuri daniSnulebis mqone 
garigebebis SinaarsTan; b) is garemoebebi, romelTa gaTvaliswinebiTac 
mxarem garigebis dadebis neba gamoavlina. sabolood, saxelSekrulebo 
daTqmis baTiloba dadga gamsesxeblis (romelic msesxeblis msgavsad, 
agreTve fizikuri piri iyo) mier bazarze sakredito dawesebulebebis 
kreditebze dadgenil saSualo saprocento ganakveTebze bevrad meti 
odenobiT procentis gansazRvris Sedegad. swored am garemoebis 
gaTvaliswinebiT daimsaxura msesxebelma sasamarTlos gansakuTrebuli 
dacva. sasamarTlos ar umsjelia, Tu ra Sedegebis mqone iyo msgavsi 
gadawyvetileba gamsesxeblis kerZo avtonomiisa da saxelSekrulebo 
TavisuflebisaTvis (misi pirovnebis YTavisufali ganviTarebisa Tu 
sakuTrebis ZiriTadi uflebisaTvis).  
 marTebuli iqneboda, Tuki sasamarTlo daazustebda da gaiTvaliswinebda 
mxareTa dacvis Rirs interesebsa da molaparakebis Zalas. sayuradReboa, 
rom mocemul davaSi gamsesxeblad gvevlineba ara gamocdili sakredito 
instituti, aramed fizikuri piri, romelic ar moqmedebs samewarmeo 
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saqmianobis farglebSi. Sesabamisad, misi molaparakebis Zala ver iqneba 
msesxebelis molaparakebis Zalaze calsaxad Zlieri. mocemul SemTxvevaSi 
msesxebels ar gaaCnia momxmareblis statusi. igi ar iyo iZulebuli daedo 
masTan xelSekruleba. Tuki msesxebeli ukmayofilo iyo sargeblis 
moculobiT, mas SeeZlo miemarTa sxva pirisaTvis an sakredito 
dawesebulebisaTvis, sadac sargeblis odenoba bevrad naklebi iqneboda. 
warmodgenil urTierTobaSi arsebuli qonebrivi asimetria individualuri 
SemTxveva da Tavisufali bazrisaTvis damaxasiaTebeli mdgomareobaa. 
Sesabamisad, gaugebaria, Tu ratom uqvemdebarebs sasamarTlo Tavisufali 
Zalebis TamaSs saxelmwifo dacvas. garda amisa, vinaidan sesxis sargeblis 
odenobis zRvari ar iyo gaTvaliswinebuli specialuri kanonmdeblobiT, 
gamsesxebelma Tavisi kerZo avtonomiis farglebSi imoqmeda da dadebuli 
xelSekrulebis mimarT garkveuli ndoba da ekonomikuri molodinebi 
gauCnda. igi ar gascdenia keTilsindisierebis farglebs. Sesabamisad, 
mocemul SemTxvevaSi gamsesxeblisaTvis zneobriobis maRali standartis 
dacvis moTxovna warmoadgens araTanazomier Carevas mis ZiriTad 
uflebebSi da ewinaaRmdegeba samarTlebrivi usafrTxoebis moTxovnebs. 
 aRsaniSnavia, rom msgavsi saqmis ganxilvis Sedegad, uzenaesma 
sasamarTlomac Seamcira sesxis sargeblis odenoba samoqalaqo kodeqsis 
me-10 muxlis me-3 nawilsa da 325-e muxlis 1-l nawilze miTiTebiT. oRond, 
zemoaRniSnuli precedentisagan gansxvavebiT, mocemul saqmeSi 
xelSekrulebis mxareebad gvevlinebian mewarme da fizikuri piri. sesxis 
sargeblis odenoba daeqvemdebara zneobriv principebs, swored im 
safuZvliT, rom xelSekrulebis erT-erTi mxare ekonomikurad Zlieri 
dawesebuleba iyo.238 
 

5. Sualeduri daskvna 

 
  daskvnis saxiT, SeiZleba iTqvas, rom dRes saqarTveloSi ar arsebobs 
saxelSekrulo samarTalSi ZiriTadi uflebebis horizontaluri 
moqmedebis erTiani standarti. aRniSnulis ZiriTadi mizezi, upirveles 
yovlisa, sakonstitucio sasamarTlos mier normaTa konkretuli 
kontrolis meqanizmis ganxorcielebis SeuZleblobaa. sakonstitucio 
sasamarTlo mowyvetilia realur kerZosamarTlebriv davebs – kerZoO 
samarTals aqtiur praqtikaSi. samwuxaro realobaa, rom saerTo 
sasamarTlo ar aris damokidebuli im calkeul ganmartebebze, romlebsac 
sakonstitucio sasamarTlo kerZo samarTlis normaTa interpretaciis 
dros ayalibebs. Sesabamisad, sakonstitucio sasamarTlos ganmartebaTa 
gamoyeneba saerTo sasamarTlosaTvis argumentaciis damatebiTi wyaroa, 
romelic mis diskrecias eqvemdebareba. swored amitom adamianis uflebaTa 
horizontaluri moqmedebis doqtrina ver iZens erTian saxes qarTul 
marTlwesrigSi. 
 aRsaniSnavia, rom rogorc sakonstitucio sasamarTlo, ise saerTo 
sasamarTlo iyenebs ZiriTad uflebebs xelSekrulebis (an misi 
maregulirebeli wesis) zneobriobis Sefasebis kriteriumad. EaseTi 
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midgoma kidev erTxel usvams xazs adamianis uflebebis, rogorc 
zneobrivi principebis, bunebas.  
 sakonstitucio marTlmsajuleba da samecniero literatura miuTiTebs 
kerZo pirTa Soris ZiriTadi uflebebis pirdapiri moqmedebis 
SeuZleblobaze. gabatonebuli azris mixedviT, ZiriTadi uflebebi 
mxolod iribad moqmedeben kerZo samarTalSi. amis dasturia saqarTvelos 
saerTo sasamarTloTa praqtikac, sadac mosamarTleebi cdiloben 
gamoiyenon ZiriTadi uflebebi da konstituciuri principebi 
sakanonmdeblo ,,xvrelebis~ amosavsebad an/da zogadi xasiaTis daTqmebis 
intepretaciisaTvis. aRniSnuli praqtika arameToduri da erTian 
struqturas moklebulia. Tumca bolo periodSi SeiniSneba garkveuli 
winsvla rogorc saerTo sasamarTloTa, ise sakonstitucio sasamarTlos 
precedentebSi.  
 mniSvnelovania, rom samoqalaqo saqmeTa mosamarTlem gaiazros is 
pasuxismgebloba, romelic mas ekisreba kerZosamarTlebriv sivrceSi 
konstituciuri Rirebulebebis gamoyenebiT imisaTvis, rom ar daarRvios 
samarTlebrivi usafrTxoebis moTxovnebi da ar ganaxorcielos samarTlis 
moralizacia. agreTve sasurvelia, saerTo sasamarTloebma gaiTvaliswinon 
sakonstitucio sasamarTlos ganmartebebi ZiriTadi uflebebis SinaarsTan 
dakavSirebiT imisaTvis, rom daicvan balansi kerZosamarTlebrivi davis 
mxareTa urTierTdapirispirebul interesebs Soris. 
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VI. adamianis ZiriTadi uflebebis gavlena saxelSekrulebo samarTalze 
germanul iurisprudenciaSi 

  erT-erTi mowinave saxelmwifo adamianis uflebaTa horizontaluri 
efeqtis doqtrinis ganviTarebis kuTxiT germaniaa. germanuli 
iurisprudencia gamoirCeva mdidari samecniero literaturiT da 
sasamarTlo praqtikiT. Sesabamisad, germaniis magaliTi 
gasaTvaliswinebelia nebismieri qveynisaTvis, romelic kontinenturi 
evropis samarTlis ojaxs ganekuTvneba da surs sworad ganavrcos da 
ganaviTaros es swavleba sakuTar marTlwesrigSi. 
 
 

1. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze –           
dava germanul iurisprudenciaSi 

 
 germaniis sasamarTloTa konkretuli gadawyvetilebebis gamokvlevamde, 
saWiroa im doqtrinuli safuZvlebis Seswavla, romlebic Tan sdevda 
ZiriTadi uflebebis horizontaluri moqmedebis Sesaxeb precedentuli 
samarTalis ganviTarebis process. qvemoT warmodgenilia germaniaSi 
mimdinare debatebis monawileTa wamyvani mosazrebebi da Teoriebi. 
 

1.1. Teoria pirdapiri moqmedebis Sesaxeb 

 kerZo samarTalSi adamianis uflebaTa pirdapiri moqmdebis Sesaxeb 
Teoriis yvelaze aqtiuri damcveli germanul mecnierebaSi hans karl 
niperdai (Hans Carl Nipperdey) gaxldaT. igi 1950-60-ian wlebSi ikavebda 
germaniis Sromis davaTa federaluri sasamarTlos prezidentis pozicias.  
 Tavis cnobil statiaSi “Gleicher Lohn der Frau für gleiche Leistung”, niperdai 
msjelobs gasamrjeloze qalisa da mamakacis Tanaswori uflebis Sesaxeb 
germaniis ZiriTadi kanonis me-3 muxlis 239  WrilSi. qalisa da mamakacis 
Tanaswori anazRaurebis sakiTxis ganxilvis dros niperdai interesdeba, 
moqmedebs Tu ara konstituciaSi ganmtkicebuli diskriminaciis amkrZalavi 
debulebebi kerZo pirTa Soris da, Sesabamisad, koleqtiuri da 
individualuri SromiTi xelSekrulebebis mimarT; qmnian Tu ara ZiriTadi 
uflebebiT gansazRvruli debulebebi individualur uflebebs.240  
 niperdai Tavis msjelobas konstituciis debulebaTa gramatikuli 
ganmartebiT iwyebs. misi azriT, me-3 muxlis garda, qalisa da mamakacis 
Tanaswori gasamrjelos principze metyvelebs aseve ZiriTadi kanonis me-12 

                                                           
239(1) yvela adamiani Tanasworia kanonis winaSe. 
(2) mamakaci da qali Tanasworuflebiani arian. saxelmwifo zrunavs qalisa da mamakacis 
Tanasworuflebianobis faqtobriv realizaciaze da xels uwyobs arsebuli 
naklovanebebis aRmofxvras. 
(3) dauSvebelia nebismieri piris diskriminacia an misTvis upiratesobis miniWeba misi 
sqesis, rasis, enis, samSoblos an warmomavlobis, misi religiuri Tu politikuri 
Sexedulebebis gamo. dauSvebelia SezRuduli SesaZleblobebis gamo diskriminacia. 
240

Nipperdey H.C., Gleicher Lohn der Frau für gleiche Leistung, RdA 1950, Heft 4, 121-122. 
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muxli 241 da 33-e muxlis me-2 abzaci 242 . kerZod, am debulebebSi mocemuli 

frazebi — ,,yvela germaneli“, ,,TiToeuli germaneli“.243 
 niperdais azriT, konsititucia, sxva kanonebisagan gansxvavebiT,  misi 
miRebis Semdeg damoukidebel arsebobas (,,cxovrebas~) iwyebs. igi 
gansazRvruli doziT ganmartebis tendenciis mqonea. Sesabamisad, 
zemoaRniSnuli SekiTxvisaTvis pasuxis gasacemad saWiroa konstituciis 
teqstis ara mxolod gramatikuli interpretacia, aramed aseve 
konstituciuri normis zogadi xasiaTisa da demokratiul saxelmwifoSi 
konstituciis arsis ganmarteba.244 
 niperdais azriT, ZiriTadi uflebebis samarTlebrivi mniSvneloba 
ZiriTadi kanonis pirveli muxlidan (adamianis Rirsebis 
xelSeuxeblobidan) momdinareobs. xolo Tanasworobas niperdai 
samarTlianobis arss uwodebs. niperdais mixedviT, pirveli muxlis me-3 
abzacis 245  sityva sityviT ganmartebis Sedegad, qalisa da mamakacis 
Tanasworad mopyrobis valdebuleba ekisreba sakanonmdeblo, 
aRmasrulebel da sasamarTlo xelisuflebas. misi mtkicebiT, 
kanonmdeblobas, romelic am daTqmas ewinaaRmdegeba, ar gaaCnia iuridiuli 
Zala.246  
 niperdai aRiarebs, rom ZiriTadi uflebebis istoriuli arsi 
saxelmwifosagan individebis dacvaSi mdgomareobs, Tumca mis damcav 
funqciaSi mxolod saxelisuflebo organoebis ganxilva ewinaaRmdegeba 
Tanamedrove demokratiuli konstituciis mizansa da arss. niperdais 
prognoziT, droTa ganmavlobaSi ZiriTadi uflebebis Semcveli 
debulebebi deklaraciuli Sinaarsis nacvlad miiReben uSualod moqmed 
xasiaTs. misi azriT, ZiriTadi uflebebi, rogorc uzenaesi rangis normebi, 
mxolod maSin realizdeba sruli moculobiT, rodesac isini saxelmwifos 
garda, aseve kerZo pirTa Soris SeiZenen moqmedebis Zalas. misi mtkicebiT, 
ZiriTadi uflebebis istoriuli gageba ar aris problemuri ZiriTadi 
uflebebisadmi amgvari midgomisaTvis. niperdais azriT, konstituciis 
TiToeuli debuleba, miuxedavad misi adgilisa konstituciaSi,  yovel 
konkretul SemTxvevaSi sruli samarTlebivi Sinaarsis mixedviT unda 
iqnes gamokvleuli. misi mtkicebiT, zogierTi ZiriTadi uflebis Sinaarsma 
SesaZloa migviTiTos konkretuli ZiriTadi uflebis moqmedebis sferos 
kerZo pirTa Soris gavrcelebaze. Tumca ZiriTadi uflebebis amgavri 
ganmarteba ar unda iyos sqematuri (Sablonuri), aramed  unda 
gamomdinareobdes konkretuli saqmis arsidan. niperdais azriT, zogierT 

                                                           
241

(1) yvela germanels aqvs profesiis, samuSao adgilisa da profesiuli ganaTlebis 
dawesebulebis Tavisuflad arCevis ufleba. profesiuli ganaTlebis mowesrigeba 
SesaZlebelia kanonmdeblobiT an kanonmdeblobis safuZvelze. 
(2) aravisTvis SeiZleba muSaobis iZuleba, garda zogadi da Tanaswori sajaro 
samsaxurisa. 
(3) iZulebiTi Sroma dasaSvebia mxolod sasamarTlos mier dadgenili Tavisuflebis 
aRkveTis SemTxvevaSi. 
242  (2) TiToeul germanels aqvs (Tanaswori) wvdoma sajaro samsaxurze misi 
kvalifikaciis, profesiuli unarebisa da miRwevebis gaTvaliswinebiT. 
243

Nipperdey H.C., Gleicher Lohn der Frau für gleiche Leistung, RdA 1950, Heft 4, 121. 
244iqve, 122. 
245,,(3) sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisufleba SezRudulia ZiriTadi 
uflebebiT, rogorc uSualod moqmedi samarTliT~. 
246

Nipperdey H.C., Gleicher Lohn der Frau für gleiche Leistung, RdA 1950, Heft 4, 123. 
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SemTxvevaSi Tavad konstituciis teqsti gvamcnobs, moqmedebs Tu ara 
ZiriTadi ufleba kerZo pirTa Soris. magaliTad, ZiriTadi kanonis me-9(3) 
artiklis mixedviT: ,,yvelasaTvis da yvela profesiisaTvis 
garantirebulia samuSao da ekonomikuri wesebis dacvis mizniT 
gaerTianebis Tavisufleba...~. misi azriT, es debuleba aRWuravs pirs 
ZiriTadi uflebiT nebismieri mesame piris winaaRmdeg, maT Soris, 
socialuri Zalauflebis mqoneTa mimarT. xolo diskriminaciis amkrZalavi 
konstituciuri debuleba dakargavda Tavis damcav funqcias, Tuki mas 
mxolod saxelmwifos mimarT gamoviyenebdiT.247 
 ase rom, niperdais Teoriis mixedviT, TiToeuli ZiriTadi uflebis kerZo 
pirTa mimarT gamoyenebis dros unda SevamowmoT Semdegi: orientirebulia 
Tu ara ZiriTadi ufleba mxolod saxelmwifosagan individis dacvaze; xom 
ar aris misi gamoyeneba  moqalaqeTa da gaerTianebaTa mimarT 
Sinaarsobrivad aragonivruli; Tu piriqiT,  debuleba, upiratesad, kerZo 
pirTa Soris moqmedebs. 248   maSasadame, ZiriTadi uflebis Sinaarsi da 
Taviseburebani gadamwyveti faqtoria imis dasadgenad, aqvs Tu ara 
konkretul ZiriTad uflebas horizontaluri efeqti da Tu asea,  ra 
moculobiT. am kuTxiT, gadamwyveti mniSvneloba aqvs calkeuli ZiriTadi 
uflebis Sinaarss, arssa da funqcias. marTlac, zogierTi ZiriTadi 
ufleba, rogoric aris iZulebiTi Sromis akrZalva Tu  sakanonmdeblo 
iniciativis Tavisufleba, Tavisi Sinaarsis mixedviT, mxolod saxelmwifos 
mimarT moqmedebs. SesaZloa, arsebobdes ZiriTadi uflebis iseTi 
funqciebi, romlebsac ver movargebT kerZosamarTlebriv 
urTierTobebs. 249 am winapirobebis gaTvaliswinebiT, kerZo pirTa mier 
ZiriTadi uflebis darRvevis SemTxvevaSi dazaralebuls xelmyofis 
mimarT warmoeSoba zianis anazRaurebis moTxovna samoqalaqo kodeqsis 
zogadi deliqturi samarTlidan gamomdinare (igulisxmeba, germaniis 
samoqalaqo kodeqsis §823250).251 
 niperdais azriT, vinaidan ZiriTadi kanonis mixedviT, ZiriTadi 
uflebebiT SeboWilia sasamarTlo xelisufleba, amitom man ar unda 
aRiaros arc erTi garigeba, romelic ewinaaRmdegeba konstituciasa da 
ZiriTad uflebebs. am argumentis gasamyareblad niperdai iSveliebs 
ZiriTadi kanonis pirveli muxlis me-2 abzacs: ,,germaneli xalxi aRiarebs 
adamianis uflebebs, rogorc ganuyofel da waruval Rirebulebebs.....~. misi 
azriT, ,,germaneli xalxis~ cneba moiazrebs im faqts, rom TiToeulma 
germanelma pativi unda sces Tanamoqalaqis ZiriTad uflebebs.252  

                                                           
247iqve, 124. 
248

Nipperdey H.C., 125. 
249

Lücke J., Die Drittwirkung der Grundrechte an Hand des Art. 19 Abs. 3 GG, JZ, 54. Jarg., Nr.8 (16 April 1999), 

379- 380. 
250§823. zianis anazRaurebis valdebuleba 
(1) piri, vinc ganzrax an gaufrTxileblobiT ayenebs zians sxva piris sicocxles, 
sxeuls, janmrTelobas, Tavisuflebas, sakuTrebis uflebas an sxva uflebas, valdebulia 
aunazRauros am pirs amiT gamowveuli zarali. 
(2) analogiuri valdebuleba ekisreba im pirs, vinc arRvevs kanons, romelic mimarTulia 
sxva piris interesebis dacvisaken. Tu kanonis Sinaarsis Tanaxmad misi darRveva 
SesaZlebelia aseve bralis gareSec, maSin zianis anazRaurebis valdebuleba dgeba 
mxolod bralis arsebobisas. 
251

Nipperdey H.C., 125. 
252iqve, 125. 
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 niperdais Teoriis momxre, liuke (Lücke), ZiriTadi uflebebis pirdapiri 
moqmedebis Teorias ZiriTadi kanonis me-19 muxlis me-3 abzaciT amyarebs. 
aRniSnuli normis Sinaarsi Semdegia: ,,ZiriTadi uflebebi moqmedebs aseve 
(Sida)saxelmwifo iuridiuli pirebis mimarT im SemTxvevaSi, Tuki maTi 
gamoyeneba SesaZlebelia maTi (Sina)arsis gaTvaliswinebiT~. misi azriT, 
termini ,,moqmedeba~ gulisxmobs ara mxolod imas, rom iuridiuli pirebi 
ZiriTadi uflebis matarebelni arian, aramed aseve imas, rom isini 
SeboWilebi arian am uflebebiT, Tumca ara nebismier SemTxvevaSi, aramed 
maTi Sinaarsis gaTvaliswinebiT. garda amisa, liukes mixedviT,  termini 
,,aseve~ miuTiTebs im faqtze, rom ZiriTadi uflebebis mier boWva 
moiazreba agreTve fizikur pirTa Soris.253 
 niperdai xedavda ZiriTad uflebebs rogorc adamianis Risrebis 
Semadgenel nawils. Sesabamisad, misi azriT, SeuZlebelia saxelmwifom 
neba darTos individebs, imoqmedon am uzenaesi samarTlis sawinaaRmdegod. 
iseve rogorc veravin uaryofs Tavis RirsebasTan dakavSirebul ZiriTad 
uflebebs, SeuZlebelia, xelSekrulebam, romelic ewinaaRmdegeba adamianis 
ZiriTad uflebebs, povos samarTlebrivi aRiareba.254 
 aseTi meTodis gamoyenebiT niperdai askvnis, rom qalisa da mamakacis 
ufleba Tanaswor anazRaurebaze momdinareobs ZiriTadi kanonis me-3 
muxlidan 255 , rogorc imperatiulad moqmedi sakonstitucio samarTlidan, 
romelic moqmedebs rogorc saxelmwifo xelisuflebis (maT Soris 
sasamarTlo xelisuflebis), ise individualuri Tu koleqtiuri SromiTi 
xelSekrulebebis mimarT.256 
 niperdais xelmZRvanelobiT germaniis Sromis davaTa sasamarTlom 
(Bundesarbeitsgericht)  aRiara pirdapiri gavlenis Teoria da garkveuli 
periodis ganmavlobaSi aqtiurad iyenebda mas SromiT samarTlebriv 
davebSi. 257  Sromis davaTa federaluri sasamarTlo ganixilavda ZiriTad 
uflebebs, rogorc ,,socialuri yofis momwesrigebel principebs“. igi 
mxolod damsaqmeblis ,,socialuri ZalauflebiT“ rodi amarTlebda 
ZiriTadi uflebebis uSualo moqmedebas. niperdais mosazrebaTa 
gaTvaliswinebiT, Sromis sasamarTlo ZiriTadi uflebebis gamoyenebis 
dros, upirveles yovlisa, amowmebda, warmoadgenda Tu ara ZiriTadi 
ufleba socialuri yofis momwesrigebel princips, xolo Semdgom 
azustebda, Tu ra moculobiT SeeZlo am princips kerZo pirTa Soris 
uSualod moqmedeba.258  
  

1.2. Teoria arapirdapiri moqmedebis Sesaxeb 

  
 umetesoba mkvlevrebisa iziarebs im azrs, rom ZiriTadi uflebebi 
arapirdapir zemoqmdebs kerZo samarTalze. germaniaSi ZiriTadi uflebebis 
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Lücke J., 377–379. 
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Nipperdey H.C., 125. 
255ix. sqolio 239. 
256

Nipperdey H.C., 126-127. 
257

Mak C., 50. 
258

 ix. Badura P., Persönlichkeitsrechtliche Schutzpflichten des Staates im Arbeitsrecht, Sozialpartnerschaft in der 

Bewägung, Festschrift für Karl Molitor zum 60. Geburtstag, 1988, 3-4. 
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arapirdapiri moqmedebis Teoria yvelaze srulyofilad Camoayaliba 
giunter diurigma.  
 diurigis azriT, ZiriTadi uflebebi konstituciaSi ganmtkicebuli 
RirebulebaTa sistemis gamovlinebaa, romelic efuZneba adamianis 
Rirsebasa da pirovnebis Tavisufali ganviTarebis uflebas. es 
RirebulebaTa sistema ki, Tavis mxriv, Sedgeba saxelmwifos winaaRmdeg 
mimarTul moTxovnaTa sistemisagan. am moTxovnaTa sistemas miekuTvneba 

aseve samarTlebrivi avtonomiis farglebSi cxovrebiseuli urTierTobebiს 
warmarTvis individualuri ufleba.  es ki niSnavs imas, rom ZiriTadi 
uflebebis absoluturi moqmedeba kerZo pirTa Soris SezRudulia kerZo 
avtonomiisa da individualuri pasuxismgeblobis sasargeblod. ase rom, 
samarTlebrivi urTierTobebi kerZo pirTa Soris, eqvemdebareba specialur 
samarTals (kerZo samarTals) Tavad konstituciis moTxovnaTa mixedviT. 
Tuki mesame piri arRvevs kerZosamarTlebriv uflebebs,  piris dacvis 
normatiuli saSualeba kerZo samarTlis damcavi normebia, romlebic amave 
dros saxelmwifos damcav funqcias asruleben. adamianis ZiriTadi 
uflebebis gamoyeneba SesaZlebelia kerZo samarTlis iseTi zogadi 
xasiaTis daTqmebis meSveobiT, romlebic saWiroeben konstituciuri 
RirebulebebiT Sevsebas da aqvT amis unari.  diurigis azriT, am meTodis 
gamoyenebiT SenarCundeba rogorc kerZo samarTlis damoukidebeloba, ise  
misi erTianoba ,,samarTlebrivi moralis“ (germ. Rechtsmoral) farglebSi. 
diurigis mtkicebiT, kerZo samarTlis zogadi xasiaTis daTqmebi sakmaod 
moqnilia da aqvT unari SeiTvison konstituciuri Rirebulebebi.259 
 diurigi ZiriTadi uflebebis kerZo samarTalSi gamoyenebasTan 
dakavSirebiT intensivobis or dones (xarisxs) gamoyofs: a) zogjer kerZo 
samarTlebrivi normebi ,,ubralod“ ganmartebas saWiroeben. iseTi moqnili 
kategoriebi, rogorebic aris uflebis borotad gamoyeneba an TviTnebobis 
akrZalva,  sul sxva elfers iZens moqalaqis warmodgenaSi, rodesac 
mosamarTle maT konstituciuri Rirebulebebis WrilSi 
asabuTebs/ganmartavs; b) SedarebiT iSviaTia SemTxvevebi, rodesac kerZo 
samarTlis damcavi normebi ,,Sevsebulia“ da ar gaaCniaT ,,RirebulebiTi 
xvrelebi“, Tumca konstituciaSi Setanili aSkara Sinaarsobrivi 
cvilebebis gamo, konstituciuri Rirebulebebis gaZlierebis mizniT, 
axlebur ganmartebas saWiroeben. am SemTxvevaSi mimdinareobs ara mxolod 
RirebulebaTa diferencirebis procesi, aramed aseve xorcieldeba 
namdvili RirebulebebiT Sevsebisa da maTze aqcentirebis gziT, kerZo 
samarTlis damcavi normebis axleburad ganmarteba.  ase rom, diurigis 
mtkicebiT, konstituciuri samarTali afarToebs kerZosamarTlebiv 
uflebebs. 260  Tumca igi adamianis uflebaTa pirdapiri efeqtis meSveobiT 
kerZo samarTlis socializaciis winaaRmdegia.261 
 diurigi gamoyofs fiskaluri mmarTvelobis sferos, rogorc ZiriTadi 
uflebebis horizontaluri efeqtis gansakuTrebul SemTxvevas. misi 
mtkicebiT, saxelmwifo ver gaeqceva pasuxismgeblobas kerZosamarTlebrivi 
formebis miRma. aseT SemTxvevaSi adamianis ZiriTadi uflebebis pirdapiri 
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Dürig G., Grundrechte und Privatrechtsprechung, in: Vom Bonner Grundgesetz zur gesamtdeutschen Verfassung, 

Festschrift Hans Nawiasky, 1956, 176-177. 
260iqve, 177-180. 
261iqve, 184. 
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moqmedebis sakiTxi damokidebulia kerZo piris mmarTvelobis (saqmianobis) 
materialur mizansa da Sida  mmarTvelobis funqciaze. Sesabamisad, 
TiToeuli uflebamosili (kerZo) piri, ZiriTadi kanonis pirveli muxlis 
me-3 abzacidan262 gamomdinare, eqvmedebareba adamianis ZiriTadi uflebebis 
mier (pirdapiri xasiaTis) boWvas, rodesac igi kanonis an administraciuli 
aqtis meSveobiT aRWurvilia sajaro xelisuflebiTa da sajaro funqciiT. 
Tumca, rodesac aseTi piris saqmianobis kerZosamarTlebrivi  (gare) forma 
Seesabameba (Sida) mmarTvelobis/saqmianobis motivs, saxezea 
kerZosamarTlebrivi urTierTobebi da, Sesabamisad, ar gamoiyeneba 
adamianis uflebaTa pirdapiri efeqti. aseve gasaTvaliswinebelia is 
SemTxveva, rodesac saxelmwifo gvevlineba arsebiTi mniSvnelobis 
Sesrulebis mimwodeblad, an rodesac mas aqvs samarTlebivi an faqtobrivi 
monopolia. aseT SemTxvevaSi igi axorcielebs sajaro mmarTvelobas, 
miuxedvad imisa, Tu romeli samarTlebrivi formiT wardgeba Cven winaSe.263  
 rac Seexeba kerZo pirTa xelSi ,,Zalauflebis koncentraciis“ sakiTxs, 
diurigi konservatiuli midgomis momxrea. igi winaaRmdegia sajaro 
mmarTvelobis cnebaSi iseTi Zlieri kerZo moTamaSeebis ganxilvis, 
romlebic floben egzistencialuri mniSvnelobis Sesrulebas, Tumca 
samarTlebrivi da finansuri kuTxiT saxelmwifosagan damoukideblebi 
arian. misi azriT, saxelmwifos sajaro samarTlebrivi saxe SezRudulia 
kerZosamarTlebriv formebSi finansuri da samarTlebrivi 
monawileobiT.264 
 yovelive zemoaRniSnulidan gamomdinare, diurigis swavlebis Sesaxeb 
SesaZlebelia Semdegi ram davaskvnaT: diurigi aRiarebs, rom konstitucia 
faseulobaTa sistemaa samarTlis nebismieri institutisaTvis. misi azriT, 
konstituciis uSualo da absoluturi moqmedeba kerZo samarTalSi 
ewinaaRmdegeba kerZo avtonomiis princips, romelic kerZo samarTlis 
mTeli sistemis safuZvelia. maSasadame, Tu vaRiarebT kerZo samarTlis 
damoukidebel bunebas, maSin kerZo samarTlebrivi normebis darRveva ver 
iqneba konstituciuri normebis darRvevis identuri. konsitituciur 
samarTals SeuZlia kerZo samarTlisgan mxolod konstituciuri 
faseulobebisagan Tavisufali vakuumis Sevseba moiTxovos. konstituciuri 
faseulobebi kerZo samarTalTan mimarTebiT gamoiyeneba kerZo samarTlis 
,,Riad darCenili~ cnebebisa da zogadi xasiaTis daTqmebis interpretaciis 
meSveobiT.265  
 

1.3. kerZo qmedebis Teoria 

 70-ian wlebSi diskusias ZiriTadi uflebebis horizontaluri efeqtis 
Sesaxeb iurgen Svabe SeuerTda. misi azriT, ZiriTadi uflebebis mesame 
pirebis mimarT moqmedebis sakiTxi araswori kuTxiT ganixileboda. Svabes 
mixedviT, problemis gadaWris amosavali wertilia adamianis uflebebis 

                                                           
262 ,,qvemdebare ZiriTadi uflebebi, rogorc uSualod moqmedi samarTali, boWavs 
sakanonmdeblo, aRmasrulebel da sasamarTlos xelisuflebas ~. 
263

Dürig G., Grundrechte und Privatrechtsprechung, in: Vom Bonner Grundgesetz zur gesamtdeutschen Verfassung, 

Festschrift Hans Nawiasky, 1956, 185-187. 
264iqve, 188-190. 
265 ix. Park K., Die Drittwirkung der Grundrechte des Grundgesetzes im Vergleich zum koreanischen 

Verfassungsrecht (Diss.), Halle (Saale) 2004, 37–39 . 
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mogeriebiTi funqcia. misi azriT, TiToeul pirs SeuZlia imoqmedos 
misTvis uzrunvelyofili Tavisuflebis sferoSi. mTavaria, rogori 
formiT axorcielebs igi im Tavisuflebas, romelic sxvis Tavisuflebis 
sferoSi ereva. es, rogorc wesi, saxelmwifos mier nebadarTuli 
masStabiT xorcieldeba. Tuki kerZo piri saxelmwifos pasiurobis xarjze 
iWreba sxvis TavisuflebaSi, amiT kerZo piris moqmedebis forma iRebs 
saxelmwifos mier ganxorcielebuli Carevis saxes, vinaidan saxelmwifom 
ar Seasrula Tavisi pozitiuri valdebuleba (ZiriTadi uflebebis dacvis 
movaleoba). Sedegad, kerZo pirs warmoeSoba saxelmwifos mimarT 
mogeriebis ufleba mis TavisuflebaSi Carevis aRkveTis mizniT. Svabes 
azriT, kerZo pirs ar SeuZlia daarRvios adamianis uflebebi, vinaidan 
isini, upirveles yovlisa, saxelmwifos winaaRmdeg aris mimarTuli. sanam 
samarTlebrivi wesrigi uSvebs kerZo piris TviTnebobas, misi 
marTlwinaaRmdegoba gamoricxulia. saxelmwifom Tavad unda 
gaiTvaliswinos uflebis damrRvevis uaryofiTi zemoqmedeba sxvis 
uflebebze. vinaidan saxelmwifo, konstituciidan gamomdinare, SeboWilia 
ZiriTadi uflebebiT, moqalaqes SeuZlia gamoiyenos ZiriTadi uflebebis 
mogeriebiTi funqcia mis winaaRmdeg.266  
 aRsaniSnavia, rom Svabes midgoma metad hgavs amerikis SeerTebul 
StatebSi moqmed “State Action-is” doqtrinas. am doqtrinis mixedviT, 
konstituciaSi gawerili individualuri uflebebi ar moqmedebs kerZo 
pirTa Soris. kerZo piris mier uflebis darRevevis SemTxvevaSi 
dazaralebulma unda amtkicos saxelmwifos monawileoba kerZo piris 
qmedebaSi. doqtrina metad problemuria da xSirad xdeba diskusiis sagani 
aSS-s samecniero wreebSi.267 
 Svabes Teoriac mkacrad gaakritikes: Tuki adamianis uflebebi mxolod 
saxelmwifos mimarT moqmedebs, maSin verc saxelmwifo moaxvevs kerZo 
pirebs adamianis uflebebs kanonmdeblobis Tu marTlmsajulebis gziT; 
SeuZlebelia, saxelmwifos mivaweroT imave donis Tavisuflebis SezRudva 
kerZosamarTlebriv doneze, rac mas sajarosamarTlebriv doneze 
moeTxoveba; kerZo pirTa mier ZiriTadi uflebebis darRveva momdinareobs 
uSualod kerZo pirebisagan da mxolod arapirdapiri saxelmwifo 
proteqciisagan. Svabes Teoriis gansakuTrebul sisustes saxelSekrulebo 
urTierTobebSi gamoyenebas miawerdnen. saxelmwifo ver SeZlebs winaswar 
gansazRvros kerZo pirTa yvela saxis qmedeba, xolo samoqalaqo 
samarTalSi moqmedebs daTqma _ ,,is rac akrZaluli ar aris _ 
nebadarTulia”. es ki metwilad kerZo avtonomiis uzrunvelyofas 
emsaxureba. garda amisa, Svabes TeoriaSi avtorebi sakonstitucio 
samarTlis mier kerZo samarTlis reformaciis safrTxes xedavdnen.268 
 

1.4. robert aleqsis ,,samsafexuriani modeli“ 

 
  germaneli mecnieri robert aleqsi adamianis uflebaTa horizontaluri 
efeqtis ganxilvisas or mniSvnelovan sakiTxs gamoyofs. misi azriT, unda 
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davadginoT, Tu rogor moqmedebs ZiriTadi uflebebi kerZo pirTa Soris 
arsebul urTierTobebSi (e.w. konstruqciis problema) da ra moculobiT 
(e.w. koliziis problema). 269  am kiTxvebze pasuxis gasacemad man 
,,samsafexuriani~ modeli SeimuSava. aleqsis azriT, SesaZlebelia, 
zemoaRniSnuli sami Teoriis (pirdapiri moqmedebis, arapirdapiri 
moqmedebisa da kerZo qmedebis Teoriis) efeqtiani gaerTianeba, vinaidan, 
misi azriT, Sedegebis mxriv, isini erTmaneTis ekvivalenturia. aleqsis 
mixedviT, mcdaria is  midgoma, rom am Teoriidan mxolod erTia swori. 
misi azriT, kerZo samarTalSi adamianis uflebebis moqmedebis modeli 
Sedgeba Semdegi ganzomilebebisagan: ,,saxelmwifos movaleobebi~, 
,,saxelmwifos winaaRmdeg mimarTuli uflebebi~ da ,,samarTlebrivi 
urTierTobebi kerZo samarTlis subieqtebs Soris~.270    
 aleqsis azriT, ZiriTadi uflebebis arapirdapiri moqmedebis Teoria 
ganTavsebulia ,,saxelmwifos movaleobaTa~ safexurze. ZiriTadi 
uflebebis Sesaxeb normebi, rogorc obieqturi principebi moqmedeben 
samarTlis yvela sferosaTvis, rac gulisxmobs imas, rom maTi 
gaTvaliswineba saWiroa rogorc sakanonmdeblo, ise samoqalaqo 
marTlmsajulebis procesSi. ase rom, arapirdapiri moqmedebis Teoria 
erTgvari mowodebaa samoqalaqo saqmeTa mosamarTlisaTvis, rom gamoiyenos 
ZiriTadi uflebebi.  
 meore safexurze moiazreba horizontalurad moqmedebis unaris mqone 
ZiriTadi uflebebi, romlebic mimarTulia saxelmwifos winaaRmdeg. 
rodesac samoqalaqo saqmeTa sasamarTlo, rogorc saxelmwifo 
xelisuflebis warmomadgeneli, Tavisi gadawyvetilebiT arRvevs moqalaqis 
ZiriTad uflebas, maSin Tavisi uflebebis dasacavad moqalaqes unda 
SeeZlos mis winaaRmdeg moqmedeba. swored aq ikveTeba Svabeseuli 
ZiriTadi uflebis mogeriebiTi xasiaTis mniSvneloba.271  
 aleqsis modelis pirveli da meore safexuri avsebs erTmaneTs, iseve 
rogorc ZiriTadi uflebebis pozitiuri da negatiuri funqcia.  
 mesame safexurze ganTavsebulia kerZo pirTa Soris arsebuli 
urTierTobebi. swored aq, gamoiyeneba pirdapiri moqmedebis Teoria. 272 
Tumca es rodi gulisxmobs imas, rom ZiriTadi uflebebi kerZo pirTa 
Soris imave wesiT moqmedebs, rogorc saxelmwifosa da moqalaqes Soris. 
ZiriTadi uflebebis pirdapir moqmedeba gulisxmobs imas, rom ZiriTadi 
uflebebi qmnian safuZvlebs uflebebisa da Tavisuflebebis 
masStabisaTvis kerZo pirTa urTierTobebSi.273 
 aleqsis azriT, warmodgenili sami midgomidan, romelime maTganis 
gamoyenebis sakiTxi misi mizanSewonilobis mixedviT unda gadawydes, 
Tumca verc erTi ver gaxdeba wamyvani Teoria.274 
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1.5.  swavleba saxelmwifos damcavi funqciis Sesaxeb 
 

 germanul iurisprudenciaSi saxelmwifos damcavi funqciis Sesaxeb 
aqtiuri diskusia ZiriTadi uflebebis horizontaluri efeqtis Sesaxeb 
Tematikis gavrcobasTan erTad daiwyo. 275 rogorc ukve aRiniSna, ZiriTadi 
uflebebis damcavi funqcia gulisxmobs saxelmwifos, maT Soris 
sasamarTlos xelisuflebis, mier kerZo pirTa Soris ZiriTadi uflebebis 
dacvis uzrunvelyofas. ZiriTadi uflebebis dacvis funqcia aris maTi 
horizontaluri moqmedebis Sesaxeb msjelobis sawyisi wertili. Tumca 
calke aRebuli saxelmwifos damcavi funqcia pirdapir ar ganapirobebs 
ZiriTadi uflebebis horizontalur moqmedebas. 276  ZiriTadi uflebebis 
horizontalur efeqti damcavi funqciis erT-erT SemTxvevad (mis 
Semadgenel nawilad) ganixileba.277 
 rogorc ukve aRiniSna, ZiriTadi uflebebi ,,Tavisi SinaarsiT~ sajaro 
uflebebia, romlebic mis matarebels uzrunvelyofs uflebamosilebiT, 
rom moiTxovos saxelmwifosagan raime qmedeba an raime qmedebis akrZalva. 
rodesac uflebis matarebeli moiTxovs saxelmwifosagan raime qmedebis 
akrZalvas, maSin warmoCndeba ZiriTadi uflebebi, rogorc ,,mogeriebis~ 
instrumenti, xolo rodesac raime qmedebis ganxorcielebas – rogorc 
Sesrulebis instrumenti. 278  sxva sityvebiT, saxelmwifo damcavi funqciis 
winapirobaa ZiriTadi uflebebis ormagi xasiaTi: erTi mxriv, isini 
mogeriebiTi uflebebia, xolo meore mxriv _ obieqtur-samarTlebrivi 
wesrigi. es dualisturi midgoma aZlierebs ZiriTadi uflebebis 
moqmedebis Zalas. 279  zogierTi avtoris mixedviT, saxelmwifos damcav 
funqciaze metyvelebs rogorc ZiriTadi kanonis 1-li muxlis 1-l 
abzacSi, 280  ise  me-6 muxlis me-4 abzacSi 281  gamoyenebulia termini 
,,dacva~.282  
 marTalia, jer kidev diurigi Tavis ZiriTadi uflebebis arapirdapiri 
horizontaluri moqmedebis Sesaxeb TeoriaSi moixseniebda saxelmwifos 
pozitiur valdebulebas ZiriTadi uflebebTan mimarTebiT, magram im 
droisaTvis saxelmwifos damcavi funqcia ar iyo debatebis centraluri 
nawili. 283  Tumca sakonstitucio sasamarTlo praqtikis ganviTarebasTan 
erTad 1980-1990-ian wlebSi ZiriTadi uflebebis dacvis funqcia ukve 
aqtiurad ganixileboda samecniero literaturaSi. 284  magaliTad, hageri 
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aviTarebda azrs, rom kerZo samarTalSi ZiriTadi uflebebis moqmedebis 
masStabi ar aris damokidebuli imaze, ganvixilavT maT ,,mogeriebisa~ Tu 
,,damcavi funqciis~ konteqstSi. moqalaqeTa uflebebSi saxelmwifo 
Carevisagan Tavdacvis mizniT gamoiyeneba maTi ,,mogeriebis~ funqcia (iqneba 
es saxelmwifos mier konkretuli qmedebis aRkveTa Tu zogierTi 
xelSekrulebis baTilad gamocxadeba), xolo kerZo pirTa mier am 
uflebebSi Carevis SemTxvevaSi saxelmwifo axorcielebs ZiriTadi 
uflebebis damcav meqanizms.285 
 aRsaniSnavia klaus-vilhelm kanarisis swavleba saxelmwifos damcavi 
funqciis Sesaxeb. kanarisis azriT, damcavi funqciis swavlebis mixedviT, 
kerZo pirTa _ rogorc uflebis damrRvevTa, ise dazaralebulTa _ 
ZiriTadi uflebebi mimarTulia mxolod saxelmwifos winaaRmdeg, xolo 
maT Soris arsebuli Sida urTierTobebi gamoiricxeba dacviTi funqciis 
moqmedebis sferodan. 286 misi azriT, saxelmwifos damcavi funqcia 
gamoricxavs kerZo samarTalSi ZiriTadi uflebebis pirdapiri moqmedebis 
Teorias, ramdenadac am funqciis mixedviT ZiriTadi uflebebis Sesaxeb 
normaTa adresati mxolod saxelmwifo organoebia. damcavi funqciis 
Sesruleba ki ,,ubralo samarTlis“ (germ. einfaches Recht) amocanaa. kanarisis 
azriT, ZiriTadi uflebebis darRvevaze reagireba unda moaxdinos 
kanonmdebelma an mis nacvlad mosamarTlem; 287  maSasadame, saxelmwifom 
unda daicvas individebi sxva kerZo pirebisagan ara mxolod 
kanonmdeblobiT, aramed aseve marTlmsajulebis meSveobiT.

288
  

 kanarisis azriT, konstituciis gramatikuli, sistemuri da istoriuli 
interpretacia kerZo samarTalSi ZiriTadi uflebebis uSualo moqmedebis 
Teoriis winaaRmdeg metyvelebs. misi azriT, mcdaria mosazreba imis 
Sesaxeb, rom kerZosamarTlebriv urTierTobebSi pirebi, rogorc ZiriTadi 
uflebebis mqoneni, upirispirdebian erTmaneTs. kanarisis msjelobiT, 
sakiTxi exeba mxolod kerZo samarTlis subieqtebis qcevas da maTi 
urTierTobis kanonismier mowesrigebasTan. 289  adamianis uflebaTa 
horizontaluri efeqtis kidev erT sisustes kanarisi kerZo samarTlis 
zogadi xasiaTis daTqmebis interpretaciis meqanizmSi xedavda. misi azriT, 
gasaTvaliswinebelia is, rom konkretuli Semadgenlobis (Sinaarsis) mqone 
normebic ZiriTadi uflebebis samsaxurSia; garda amisa, misi azriT,  
rTulia imis dadgena, Seicavs Tu ara kanoni zogadi xasiaTis daTqmas, 
romelic gamodgeboda konkretuli saqmis interpretaciisaTvis.290 

 

 

 

 

                                                                                                                                                                    
Festschrift für Karl Molitor zum 60. Geburtstag, S.1-18 / Hesse K., Verfassungsrecht und Privatrecht, Heidelberg, 

1988. / Hager J., Grundrechte im Privatrecht, JZ 1994, S. 373-383. 
285

Hager J., Grundrechte im Privatrecht, JZ 1994, 381-383. 
286

Isensee J., Kirchhof P., Handbuch des Staatsrechts Bd. V. 1992, §111, Rn. 134 f. 
287

Canaris C.W., Grundrechte und Privatrecht, AcP 184(1984), S. 227. 
288iqve, 201; 228. 
289iqve, 202-203. 
290

Canaris, C.W., Grundrechte und Privatrecht, AcP 184, 1984, 222-224. 



71 
 

2. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze 
germaniis federaluri sakonstitucio sasamarTlos praqtikaSi da 

misi mniSvneloba saxelSekrulebo samarTlisaTvis 
 
 germaniis federalurma sakonstitucio sasamarTlom udidesi roli 
Seasrula adamianis uflebaTa horizontaluri efeqtis Sesaxeb doqtrinis 
ganviTarebaSi. kerZosamarTlebriv davebSi misi Carevis masStabis gamo mas 
moixseniebdnen rogorc  „samoqalaqo saqmeTa uzenaes sasamarTlos“.291 mis 
praqtikas xSirad akritikebdnen da valdebulebiT samarTalSi kerZo 
avtonomiis aRmofxvris mizezad asaxelebdnen. 292 
 ZiriTadi uflebebis horizontaluri efeqtis kuTxiT, federaluri 
sakonstitucio sasamarTlos marTlmsajulebis aTvlis wertili ,,luTis“ 
gadawyvetilebaa. sasamarTlo dRemde xelmZRvanelobs am gadawyvetilebaSi 
Camoyalibebuli msjelobiT. amitom misi analizi aucilebelia, rodesac 
vikvlevT sakonstitucio sasamarTlos gavlenas kerZo samarTlis 
nebismier sferoze. mxolod am gadawyvetilebaSi Camoyalibebuli midgomis 
warmoCenis Semdeg SesaZlebeli xdeba, vimsjeloT mis gavlenaze 
saxelSekrulebo samarTalSi. xolo Tavad saxelSekrulebo samarTalSi 
ZiriTadi uflebebis moqmedeba kidev erTxel dagvafiqrebs socialuri 
saxelmwifos konstituciur principze. 
   

2.1. adamianis ZiriTadi uflebebis gavlena kerZo samarTalze 
germaniis federaluri sakonstitucio sasamarTlos praqtikaSi 

 

 1958 wlis ,Lüth-is gadawyvetilebaSi sasamarTlom gadaWra konfliqti 
gamoxatvis Tavisuflebasa da adamianis Rirsebas Soris da Camoayaliba 
Tavisi swavleba kerZo samarTalSi ZiriTadi uflebebis moqmedebasa da 
Tavad ZiriTadi uflebebis fundamentur Teoriaze .293 ZiriTadi uflebebis 
obieqturi ganzomilebis ganviTareba iyo mniSvnelovani siaxle germanuli 
sajaro samarTlisaTvis. miuxedavad misi mravali recefciisa, arc erT 
qveyanaSi ar aris es swavleba iseTi gavleniani, rogorc germaniaSi.294 
 Lüth-is gadawyvetileba Seexeboda qalaq hamburgis saxelmwifo 
prescentris senatis direqtorisa da xelmZRvanelis mier mowodebas 
kinoTeatrebisa da kinogaqiravebis firmebis mflobelTaTvis, programaSi 
ar CaesvaT vait harlanis filmi ,,ukvdavi sayvareli“. batoni liuTi aseve 
mouwodebda germanel mayurebels, ar enaxa aRniSnuli filmi. hamburgis 
landis sasamarTlom gamoitana gadawyvetileba, romelic ukrZalavda 
baton liuTs aRniSnul qmedebas da udgenda filmis gamqiravebeli 
kompaniebisaTvis jarimis gadaxdis valdebulebas. landis sasamarTlom 
batoni liuTis mowodebebi Seafasa rogorc amoraluri qmedeba germaniis 
samoqalaqo kodeqsis 826-e paragrafis 295  farglebSi. liuTma aRZra 
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sakonstitucio sarCeli misi gamoxatvis Tavisuflebis darRvevis motiviT. 
misi mtkicebiT, harlanisa da filmis kompaniebis saqcielis SefasebiT, man 
ganaxorciela politikuri da moralura kritika. liuTis azriT, 
gamoxatvis Tavisuflebas aqvs socialuri xasiaTi, uzrunvelyofs sajaro 
uflebasa da moicavs individis Tavisuflebas, miiRos monawileoba 
sazogadoebrivi azris CamoyalibebaSi. misi mtkicebiT, ZiriTadi uflebebi, 
rogorc konstituciuri donis uflebebi, sargebloben upiratesobiT 
samoqalaqo samarTalTan mimarTebiT.296  
 sakonstitucio sasamarTlom landis sasamarTlos gadawyvetileba 
Seafasa rogorc sajaro xelisuflebis aqti _ sasamarTlo xelisuflebis 
gamoxatvis gansakuTrebuli forma. sakonstitucio sasamarTlos mtkicebiT, 
saerTo sasamarTlos gadawyvetilebam SesaZloa daarRvios momCivanis 
ZiriTadi ufleba mxolod im SemTxvevaSi, Tuki gadawyvetilebis miRebisas 
aucilebeli iyo am ZiriTadi uflebis gaTvaliswineba. 297  sxva sityvebiT, 
ZiriTadi uflebis darRvevis dadgena SesaZlebelia mxolod im 
SemTxvevaSi, rodesac ZiriTadi ufleba imdenad did gavlenas axdens 
samoqalaqo samarTlis normis Sinaarsze, rom SeuZlebelia misi 
ignorireba sasamarTlos gadawyvetilebaSi.298 
  sakonstitucio sasamarTlom moixmo im droisaTvis cnobili samecniero 
naSromebi, romlebSic avtorebi msjelobdnen adamianis ZiriTadi 
uflebebis horizontaluri efeqtis Sesaxeb. man xazi gausva im faqts, rom 
iurisprudenciaSi gamoTqmuli ori ukiduresi poziciidan (ZiriTadi 
uflebebis mxolod saxelmwifosTan mimarTebiT ganxilvisa da maTi 
pirdapiri efeqtis Sesaxeb) arc erTs ar emxroboda. misTvis miuRebeli iyo 
niperdaisa da Sromis federaluri sasamarTlos pozicia ZiriTadi 
uflebebis pirdapiri moqmedebis Sesaxeb. amasTan, sasamarTlom Tavi 
Seikava aRniSnuli samarTlebrivi problemis amomwuravad ganxilvisagan. 
sakonstitucio sasamarTlos azriT, amis motivi ar arsebobda. mocemul 
saqmesTan dakavSirebiT saTanado Sedegebis miRebisaTvis sasamarTlom 
sakmarisad miiCnia Semdegi saxis msjeloba: 
 eWvgareSea, ZiriTadi uflebebi, upirveles yovlisa, icavs individis 
Tavisuflebis sferos sajaro xelisuflebis Carevisagan. isini 
saxelmwifos winaaRmdeg mimarTuli mogeriebis uflebebia. es ki 
gamomdinareobs ZiriTadi uflebebis Sesaxeb ideis ganviTarebidan da maTi 
istoriuli winamZRvrebidan. konstituciaSi ZiriTadi uflebebis 
ganTavsebac saxelmwifos winaSe adamianisa da misi Rirsebis upiratesobis 
dacvis motivs ukavSirdeba. 299  agreTve marTebulia is mosazreba, rom 
ZiriTadi kanoni (konstitucia) ar aris Rirebulebebisadmi neitralurad 
moqmedi wesrigi. igi ZirTadi uflebebis TavSi ayalibebs RirebulebaTa 
obieqtur wesrigs da am gziT aZlierebs ZiriTadi uflebebis moqmedebas. 
es RirebulebiTi sistema, romlis epicentri sazogadoebaSi Tavisuflad 
ganviTarebadi pirovneba da adamianis Rirsebaa, unda moqmedebdes 
samarTlis yvela sferosaTvis rogorc konstituciuri gadawyvetileba. 
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sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisufleba iRebs misgan 
mimarTulebasa da impulsebs. ase moqmedebs ZiriTadi uflebebi samoqalaqo 
samarTalze. samoqalaqo samarTlis arc erTi norma mas ar unda 
ewinaaRmdegebodes, TiToeuli maTgani unda ganimartos ZiriTadi 
uflebebis suliskveTebis farglebSi.300 
 ZiriTadi uflebebis, rogorc obieqturi normebis, samarTlebrivi 
Sinaarsi kerZo samarTalSi uSualod moqmedi debulebebis meSveobiT 
vlindeba. rogorc axlad miRebuli samarTali unda Seeferebodes 
ZiriTadi uflebebis RirebulebiT sistemas, ise ,,miRebuli“ 
(,,moZvelebuli“) samarTali unda moergos Sinaarsobrivad mas. ZiriTadi 
uflebebis RirebulebiTi sistemisagan gamomdinareobs specialuri, 
konstituciur samarTlebrivi Sinaarsi, romelic Semdgom samoqalaqo 
samarTlis normaTa ganmartebas ganapirobebs. ZiriTadi uflebebis 
zemoqmedebis qveS myofi samoqalaqo samarTlis normebidan gamomdinare 
uflebebisa da movaleobebis Sesaxeb kerZo pirTa Soris arsebuli dava 
rCeba materialuri da procesualuri kuTxiT samoqalaqo samarTlebriv 
davad. samoqalaqo samarTali gamoiyeneba da ganimarteba im SemTxvevaSic 
Tuki es ganmarteba ganxorcielebulia sajaro samarTlis  _konstituciis  
_ mixedviT.301  
  ZiriTadi uflebebis zegavlenis masStabi, umeteswilad, saWiroa, 
gamoikveTos kerZo samarTlis im debulebebTan mimarTebiT, romlebic 
Seicaven imperatiul (iZulebiT) samarTals da, Sesabamisad, qmnian sajaro 
wesrigs (fran. ordre public) farTo gagebiT. es iseTi principebis Semcveli 
normebia, romlebic, sayovelTao keTildReobidan gamomdinare, 
savaldebulo xasiaTis mqonea kerZo pirTa Soris samarTlebrivi 
urTierTobebis Camoyalibebisas. aseTi debulbebi, maTi miznidan 
gamomdinare, enaTesaveba sajaro samarTals, vinaidan ganavrcobs am 
ukanasknels. es maxasiaTebeli ki uqvemdebarebs mas konstituciuri 
samarTlis gavlenas. sasamarTlos aseTi funqciis realizaciisaTvis xelT 
aqvs ,,zogadi xasiaTis daTqmebi“, rogoric aris germaniis samoqalaqo 
kodeqsis §826 302 . aRniSnuli norma Seicavs iseT cnebas, rogoric aris 
,,zneoba“. es ukanaskneli ki cdeba ara mxolod samoqalaqo samarTlis, 
aramed zogadad samarTlis sazRvrebs. imis gadasawyvetad, Tu ra mizans 
emsaxureba konkretul SemTxvevaSi ,,zneobriobis“ socialuri daTqma, 
upirveles yovlisa, saWiroa ganxilul iqnes erTiani RirebulebiTi 
sistema, romelic xalxma Tavisi sulieri da kulturuli ganviTarebis 
Sedegad ganaviTara da konstituciaSi daafiqsira. Sesabamisad, zogadi 
xasiaTis daTqmebi  samoqalaqo samarTalSi ZiriTadi uflebebis ,,SemoWris 
wertilia“.303 
 mosamarTlem, konstituciis moTxovnis Sesabamisad, unda Seamowmos, 
ganicdian Tu ara mis mier gamosayenebeli samoqalaqo samarTlis 
materialuri normebi garkveul doneze ZiriTadi uflebebis gavlenas. Tu 
es asea, maSin man am normaTa gamoyenebisa da ganmartebisas unda 
gaiTvaliswinos ZiriTadi uflebebidan gamomdinare kerZo samarTlis 
modifikacia (cvlileba). swored amis saSualebiT boWavs ZiriTadi 
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uflebebi samoqalaqo saqmeTa mosamarTles. winaaRmdeg SemTxvevaSi, 
mosamarTle arRvevs ara mxolod (,,obieqtur“) sakonstitucio samarTals 
(vinaidan mas yuradRebis miRma rCeba ZiriTad uflebis normis Sinaarsi), 
aramed igi rogorc sajaro xelisuflebis warmomadgeneli, upirveles 
yovlisa, arRvevs ZiriTad uflebas, romelic gaaCnia moqalaqes Tavisi 
konstituciuri moTxovnidan gamomdinare. swored aseTi saxis 
gadawyvetilebis winaaRmdeg aris SesaZlebeli aRiZras saCivari 
federalur sakonstitucio sasamarTloSi.304 
 amasTan, sakonstitucio sasamarTlom xazi gausva im faqts, rom 
samoqalaqo saqmeTa mosamarTlis gadawyvetilebis sruli masStabiT 
Semowmeba ar Sedis mis funqciebSi. sakonstitucio sasamarTlom unda 
Seafasos  mxolod zemoxsenebuli, adamianis ZiriTadi uflebebis ,,sxivuri 
(radiaciuli) efeqti~ samoqalaqo samarTalSi. Sesabamisad, sakonstitucio 
sasamarTlos surs, rom ar moqmedebdes rogorc sarevizio instancia 
samoqalaqo samarTlis saqmeebTan mimarTebiT.305 
  aRniSnul saqmeSi, liuTis mowodebebis amoraluri xasiaTis dasadgenad, 
sasamarTlom imsjela misi gamonaTqvamebis motivze, mizansa da 
daniSnulebaze. Semdgom man Seamowma, Tu ramdenad Seesabameboda momCivanis 
mier gamoyenebuli saSualebebi legitimur mizans da xom ar gadaaWarba 
man Tavis uflebas batoni harlanisa da kinokompaniebis mimarT. 306 swored 
aseTi vrceli analizis Sedegad, sakonstitucio sasamarTlom daadgina, 
rom samxareo sasamarTlom daarRvia momCivanis gamoxatvis Tavisuflebis 
ZiriTadi ufleba .307 
 miuxedavad imisa, rom ,,liuTis“ gadawyvetilebaSi Camoyalibebuli 
sakonstitucio sasamarTlos argumentacia safuZvlad daedo vrcel 
sasamarTlo praqtikas adamianis uflebebis kerZo samarTalze 
zemoqmedebis Sesaxeb, man mainc Tavi Seikava aRniSnuli samarTlebrivi 
problemis amomwuravad ganxilvisagan. erixsenis azriT, imis gamo, rom 
sakonstitucio sasamarTlos midgoma ar dakonkretda, mas mieca momavalSi 
lavirebis SesaZlebloba. misi mtkicebiT, sasamarTlom Segnebulad aarida 
Tavi mkafio dogmatur ganmartebas, raTa samomavlod mxolod konkretul 
SemTxvevebze moexdina reagireba; es ki, sabolood, tvirTad daawveboda 
saerTo sasamarTloebs. garda saerTo sasamarTloTa kompetenciaSi 
Carevisa, erixseni xedavda safrTxes Tavad sakonstitucio sasamarTlos 
efeqtiani funqcionirebisaTvis. misi azriT, sakonstitucio sasamarTlos 
midgoma negatiurad imoqmedebda gadawyvetilebebis xarisxze.308 
 

 
2.2. germaniis federaluri sakonstitucio sasamarTlos precedentebis 

mniSvneloba saxelSekrulebo samarTlisaTvis 

  germaniis federaluri sakonstitucio sasamarTlos sakmaod farTod 
SeiWra saxelSekrulebo davebSi. mis mier miRebuli gadawyvetlebebi exeba 
cxovrebis iseT mniSvnelovan sferoebs rogoric aris Sromis, sakredito, 
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saojaxo da qiravnobis samarTali. aRniSnuli gadawyvetilebebi 
sargebloben popularobiT iuridiul literaturaSi da arc Tu ise 
iSviaTad eqvemdebarebian mkacr kritikas.  
 

2.2.1.  SromiTi urTierTobebi 
 
   germaniis federalurma sakonstitucio sasamarTlos pirveli precedenti 
saxelSekrulebo samarTlis sferoSi ZiriTadi uflebebis moqmedebis 
Sesaxeb saqme “Handelsvertreter” iyo. gadawyvetileba Seexeboda savaWro 
warmomadgenlisaTvis, rogorc dasaqmebulisaTvis, ZiriTadi uflebebis 
meSveobiT dacvis uzrunvelyofas. mogvianebiT, sasamarTlom imsjela aseve 
mcire sawarmoSi dasaqmebulTa uflebebze da daadgina balansi SromiTi 
xelSekrulebis mxareTa interesebs Soris. 

 
a) savaWro warmomadgeneli, rogorc dasaqmebuli 

 
 saqme “Handelsvertreter” Seexeboda saxelSekrulebo daTqmas savaWro 
warmomadgenlisaTvis saqmianobis akrZalvis Sesaxeb.  
 germaniis savaWro kodeqsis  90a paragrafi aregulirebda mewarmesa da 
savaWro warmomadgenels Soris arsebul urTierTobebs Semdegi pirobebiT:  
 ,,1) SeTanxmeba, romelic saxelSekrulebo urTierTobebis dasrulebis 
Semdgom, zRudavs savaWro warmomadgenlis samrewvelo saqmianobas (daTqma 
konkurenciis akrZalvis Sesaxeb), moiTxovs werilobiT formasa da 
sawarmos mier xelmowerili, SeTanxmebuli pirobebis Semcveli cnobis 
gacemas savaWro warmomadgenelze. samrewvelo saqmianobis SezRudva 
SesaZlebelia saxelSekrulebo urTierTobebis dasrulebidan araumetes 2 
wlis ganmavlobaSi. konkurenciis akrZalvis moqmedebis ganmavlobaSi 
mewarme valdebulia gadauxados savaWro warmomadgenels Sesabamisi 
anazRaureba.  
 2) ... Tu mewarme moSlis xelSekrulebas mniSvnelovani mizeziT savaWro 
warmomadgenlis braleuli qmedebis gamo, am ukanasknels ar aqvs ufleba, 
anazRaureba moTxovos mewarmes.  
 3) Tu savaWro warmomadgeneli moSlis xelSekrulebas mniSvnelovani 
safuZvliT mewarmis braleuli qmedebis gamo, maSin mas SeuZlia 
xelSekrulebis moSlidan erTi Tvis vadaSi uari Tqvas konkurenciis 
akrZalvis pirobebis Sesrulebaze.  
 4) akrZalulia iseTi gansxvavebuli  pirobebis gaTvaliswineba, romelic 
zians ayenebs savaWro warmomadgenels~.309  
 sakonstitucio saCivris avtori muSaobda alkoholuri sasmelebis 
mwarmoebeli firmis savaWro agentad. savaWro warmomadgenlobis Sesaxeb 
xelSekrulebis mixedviT, igi valdebuli iyo emuSava eqskluziurad 
mxolod konkretuli mewarmisaTvis da ar gaevrcelebina firmis savaWro 
saidumloebebi da informacia klientebis misamarTebis Sesaxeb. 
xelSekruleba dadebuli iyo uvadod. misi moSla moiTxovda specialuri 
vadis dacvas. kerZod, mxareTa Soris dadebuli xelSekrulebis me-13 
paragrafi Siecavda Semdegi saxis daTqmas: ,,savaWro TanamSromlis 
braleuli qmedebiT gamowveuli xelSekrulebis moSlis SemTxvevisaTvis 
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xelSekrulebis mxareebi Tanxmdebian Semdegze: xelSekrulebis moqmedebis 
Sewyvetidan 2 wlis ganmavlobaSi TanamSromeli ar imuSavebs konkurenti 
dawasebulebisaTvis, iqneba es SromiTi xelSekrulebis safuZvelze, 
damoukideblad Tu Suamavalis meSveobiT. dauSvebelia zemoaRniSnuli 
vadis ganmavlobaSi  TanamSromelma monawileoba miiRos msgavsi sawarmos 
saqmianobaSi pirdapiri Tu arapirdapiri formiT. mxareebi Tanxmdebian, rom 
im SemTxvevaSi, Tuki xelSekrulebis moSlas gamoiwvevs TanamSromlis 
braleuli qmedeba, firma ar gadauxdis TanamSromels konkurenciis 
SezRudvisaTvis gaTvaliswinebul anazRaurebas~. 310  
 1979 wlis 11 noembers xelSekrulebiT dadgenili vadis dacviT savaWro 
warmomadgenelma moSala xelSekruleba 1979 wlis 31 dekembrisaTvis, xolo 
21 noembers man dado xelSekruleba sawarmos konkurentTan. Tavisi 
saqmianoba konkurent firmaSi savaWro warmomadgenels 1980 wlis pirveli 
ianvridan unda daewyo, Tumca mewarmem moaxerxa misi darwmuneba, rom 
gamoeTxova xelSekrulebis moSlis Sesaxeb ganacxadi. amave dros 
mxareebma gaaformes SeTanxmeba, romelic iTvaliswinebda savaWro 
warmomadgnelis sakomisios gazrdasa da Svilobil kompaniaSi gayidvebis 
ufrosis poziciaze mis daniSvnas. am dros savaWro warmomadgenelma 
daiwyo muSaoba aseve konkurent sawarmoSi, ise rom ar moSala 
xelSekruleba Zvel partniorTan. Sedegad, Tavad mewarmem moSala 
xelSekruleba amisaTvis gaTvaliswinebuli vadis dacvis gareSe.311  
 saerToO sasamarTloTa  gadawyvetilebiT, savaWro warmomadgenels 
aekrZala saqmianoba Rvinis gayidvis sferoSi mTeli qveynis masStabiT, 
xolo mewarmis sasargeblod mas daevala im zianis anazRaureba, romelic 
xelSekrulebis vadaze adre moSlam gamoiwvia. aseve, savaWro kodeqsis 90a 
paragrafis Tanaxmad, gamoiricxa savaWro warmomadgenlisaTvis 
mewarmisagan anazRaurebis gadaxda konkunreciis akrZalvis moqmedebis 
periodisaTvis. uzenaesi (federaluri) sasamarTlos msjelobis mixedviT, 
savaWro warmomadgeneli iyo profesiulad da ekonomikurad 
damoukidebeli komersanti, romelsac SeeZlo xelSekrulebasTan 
dakavSirebuli riskebisa da sargeblis analizi.  amasTan, uzenaesma 
sasamarTlom mxedvelobaSi ar miiRo is faqti, rom federaluri Sromis 
sasamarTlos praqtika uTiTebda 90a paragrafis arakonstituciurobaze, 
rasac xazs usvamda savaWro warmomadgeneli Tavis saCivarSi.312 
 Tavis konstituciur saCivarSi savaWro warmomadgeneli uTiTebda rigi 
ZiriTadi uflebebis darRvevaze. misi mtkicebiT, mcdari iyo uzenaesi 
sasamarTlos msjeloba imaze, rom igi ekonomikurad da profesiulad 
damoukidebeli komersanti iyo. kerZod, xelSekrulebis dadebis dros 
savaWro warmomadgeneli iyo 25 wlis da mosarCelis daqvemdebarebaSi 
myofi dasaqmebuli. mewarmem mas warudgina winaswar Sedgenili 
xelSekruleba, romlis pirobaTa Sesaxeb molaparakebis SesaZlebloba mas 
ar hqonda. Sesabamisad, man ver moaxerxa konkurenciis akrZalvis 
moqmedebis sferos saTanadod Sefaseba. Sedegad, savaWro warmomadgenels 
moespo arsebobis wyaro. misi mtkicebiT, mis mimarT gamoyenebuli sanqciis 
safuZveli gaxda survili, esargebla profesiuli TavisuflebiT. 
konkurenciis akrZalvis Sesaxeb daTqmas igi afasebda rogorc amoralur 
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garigebas germaniis samoqalaqo kodeqsis §138-is 313 farglebSi. 314 momCivnis 
miTiTebiT, saerTo sasamarTloTa gadawyvetilebebis meSveobiT dadgenili 
sanqcia, romelic iTvaliswinebda misi profesiuli saqmianobis SezRudvas, 
gulisxmobda misi pirovnebis Tavisufali ganviTarebis, profesiuli 
Tavisuflebisa da  sakuTrebis ZiriTadi uflebis (mis mier dafuZnebuli 
da warmoebuli komerciuli saqmianobis) SezRudvas. savaWro 
warmomdgenlis mtkicebiT, saerTo sasamarTleobma ver moaxerxes misi 
mdgomareobis ganxilva SromiTi urTierTobebis WrilSi. momCivnis azriT, 
sawarmoze ekonomikurad damokidebuli calkeuli warmomadgeneli iseTive 
dacvis Rirsia, rogorc dasaqmebuli.315 
  sakonstitucio sasamarTlom mxari dauWira savaWro warmomadgenlis 
pozicias. man daadgina, rom saerTo sasamarTloTa gadawyvetilebebi 
ereoda momCivnis profesiul TavisuflebaSi, vinaidan savaWro agenti 
mxolod Rvinis vaWrobis sferoSi iyo dasaqmebuli, xolo konkurenciis 
akrZalvis Sesaxeb daTqmis amoqmedebiT igi veRar axorcielebda aRniSnul 
saqmianobas. 316  sakonstitucio sasamarTlom aRniSna, rom profesiuli 
Tavisuflebis SezRudva ar miewereboda saxelmwifos; ufro metic,  
momCivani Tavad daeTanxma Sesabamis valdebulebas xelSekrulebis 
meSveobiT; am SemTxvevaSi garigebiT Tavis boWva iwvevs profesiuli 
Tavisuflebis SezRudvas, Tumca amave dros warmoadgens individualuri 
TavisuflebiT sargeblobas; profesiuli Tavisufleba emsaxureba ara 
mxolod muSakis pirovnebis ganviTarebas sazogadoebaSi, aramed aseve qmnis 
misi arsebobis ekonomikur safuZvlebs; samoqalaqo samarTlis farglebSi 
profesiuli Tavisufleba, ZiriTadad, im xelSekrulebebis meSveobiT 
xorcieldeba, romliTac iboWeba es Tavisufleba garkveuli Sesrulebis 
sanacvlod; 317  kerZo avtonomiis safuZvelze, xelSekrulebis mxareebi 
warmarTaven samarTlebriv urTierTobas individualuri pasuxismgbelobis 
farglebSi; isini gansazRvraven TavianTi interesebis balanss da, 
Sesabamisad, sargebloben ZiriTadi uflebebiT uzrunvelyofili 
mdgomareobiT saxelmwifo iZulebis gareSe. sakonstitucio sasamarTlos 
mixedviT, kerZo avtonomiis farglebSi miRebul gadawyvetilebas pativi 
unda sces saxelmwifom. 318  Tumca saerTo sasamarTloebis mier mxolod 
xelSekrulebis Sinaarsis Semowmeba ar miiCnia sakonstitucio 
sasamarTlom sakmarisad imisaTvis, rom gamarTlebuliyo konkurenciis 
akrZalvis Sesaxeb daTqmis moqmedeba. kerZo avtonomia mxolod moqmedi 
kanonmdeblobis farglebSi arsebobs, es ukanaskneli ki dakavSirebulia 
(mijaWvulia) ZiriTad uflebebs.319 sakonstitucio sasamarTlos mtkicebiT, 
kerZo avtonomiis principi, romelic pirovnebis TviTgamorkvevas 
moiazrebs, moiTxovs, rom es ukanaskneli faqtobrivad (realurad) 
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ganxorcieldes; Tuki xelSekrulebis romelime mxare iseTi ,,wona“ aqvs, 
rom, faqtobrivad, Tavad gansazRvravs xelSekrulebis Sinaarss, maSin igi 
xelSekrulebis meore mxaris magier iyenebs misi TviTgamorkvevis uflebas 

(e.w. germ. “Fremdbestimmung”). rodesac msgavsi xasiaTis disbalansia mxareTa 
molaparakebis Zalebs Soris, mxolod saxelSekrulebo samarTali ar aris 
sakmarisi mxareTa interesebs Soris saTanado balansis 
uzrunvelyofisaTvis; aseT dros saWiroa saxelmwifo regulacia, raTa 
daculi iyos ZiriTadi ufleba; sakanonmdeblo aqtebi, romlebic 
moqmedeben socialuri da ekonomikuri uTanasworobis winaaRmdeg, 
axorcieleben ZiriTad uflebebSi Canergil, obieqtur gadawyvetilebebs 
da amave dros socialuri saxelmwifos princips;320 rodesac kanonmdebels 
yuradRebis miRma rCeba, miiRos iseTi saxelSekrulebo samarTali, 
romelic konkretuli cxovrebiseuli sferosaTvis gansazRvravs 
specialur saxelSekrulebo formas,  es rodi niSnavs imas, rom 
saxelSekrulebo praqtika Zalebis Tavisufali TamaSis farglebSi unda 
warimarTos. sasamarTlos azriT, aseT dros, Semvsebi funqciiT unda iqnes 
gamoyenebuli samoqalaqo samarTlis is zogadi xasiaTis daTqmebi, 
romlebic moqmedebs araTanazomieri Carevis winaaRmdeg. sasamarTlos 
azriT, upirveles yovlisa, aseTi normebia germaniis samoqalaqo kodeqsis 
§138321 , 242322 , 315323 . swored zogadi xasiaTis, am daTqmebis gamoyenebisa da 
dakonkretebis dros saWiroa, mxedvelobaSi iqnes miRebuli ZiriTad 
uflebebi. aseT dros konstituciaSi ganmtkicebuli ZiriTadi uflebebis 
damcavi funqciis Sesruleba, upirveles yovlisa, mosamarTlis 
valdebulebaa. darRveuli saxelSekrulebi paritetis SemTxvevaSi man 
samoqalaqo samarTlis meSveobiT mniSvneloba unda mianiWos ZiriTadi 
uflebebis obieqtur wesrigs.324  
 savaWro warmomadgenlis molaparakebis Zalis Sefasebis mizniT, 
sakonstitucio sasamarTlom gamoikvlia savaWro kodeqsis §90a-s miRebis 
mizezebi. kerZod, sasamarTlom gaanaliza mTavrobis kanonproeqti 
aRniSnuli normis miRebis Sesaxeb. kanonproeqtis mixedviT, miuxedavad 
imisa, rom savaWro warmomadgeneli damoukidebeli komersantia, igi 
ekonomikurad damokidebulia sawarmoze, xSir SemTxvevaSi ufro metad, 
vidre dasaqmebuli. 325  sasamarTlos msjelobis mixedviT, anazRaurebis 
moTxovnis akrZalva ewinaaRmdegeboda Tavad §90a-s me-2 abzacis meore 
winadadebas, romelic gamoricxavda savaWro warmomadgenlis saziano 
pirobebs. sakonstitucio sasamarTlo azriT, saerTo sasamarTloebs unda 
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gamoeyenebinaT samoqalaqo kodeqsis §134 326 . sakonstitucio sasamarTlom 
daadgina, rom 2 wlis ganmavlobaSi anazRaurebis sruli moculobiT 
gamoricxva zedmetad zRudavda savaWro agentis profesiul Tavisuflebas 
da araTanazomieri iyo. 327   swored amitom sakonstitucio sasamarTlom 
saerTo sasamarTloTa gadawyvetilebebi arakonstituciurad cno. 
aRsaniSnavia is faqti, rom am gadawyvetilebiT sakonstitucio 
sasamarTlom baTilad ar aRiara savaWro kodeqsis is norma, romelmac 
ganapiroba sadavo saxelSekrulebo pirobis Camoyalibeba. misi msjelobiT, 
saerTo sasamarTloebi flobdnen sakmaris samarTlebriv saSualebebs 
imisaTvis, rom daeZliaT arakonstituciuri debuleba.328  
 ra Tqma unda, sakonstitucio sasamarTlos es gadawyvetileba ar 
darCenila kritikis gareSe. kristian hilgruberis mtkicebiT, savaWro 
warmomadgeneli ar imsaxurebda dacvas ZiriTadi uflebebis meSveobiT. 
iseve, rogorc savaWro warmomadgeneli, mewarmec daculi iyo profesiis 
Tavisuflebis ZiriTadi uflebiT, xolo savaWro agentis mier 
konkurenciis Sesaxeb daTqmis ugulebelyofam daarRvia misi kontrahentis 
ZiriTadi ufleba. hilgruberis azriT, saTanadod ar iqna 
gaTvaliswinebuli xelSekrulebis mxaris mier gamoxatuli Tanxmoba. misi 
mtkicebiT, momCivani ar iyo xelSekrulebis susti mxare. amaze metyvelebs 
is daTmobebi, razec mewarme wavida xelSekrulebis moSlis Semdgom.Aaseve, 
gasaTvaliswinebelia is faqti, rom garigeba ar Seicavda savaWro 
warmomadgenlis saziano daTqmas saxelSekrulebo urTierTobis 
dasrulebis nebismieri SemTxvevisaTvis. anazRaurebis gareSe konkurenciis 
akrZalva miznad isaxavda, Tavidan aecilebina savaWro warmomadgenlis 
mier xelSekrulebis ganzrax darRveva. hilgruberis mtkicebiT, saerTo 
sasamarTlom ver amoicno savaWro agentis mxridan profesiuli 
Tavisuflebisa da keTilsindisierebis principis darRveva, vinaidan mas 
SeeZlo am Sedegebis Tavidan acileba. hilgruberis azriT, am SemTxvevaSi 
saqme gvaqvs atipur saxelSekrulebo sanqciasTan, romelic xelSekrulebis 
pirobebis darRvevis SemTxvevaSi iTvaliswinebs ara fulad anazRuarebas, 
aramed sxvagvar Sesrulebas (germaniis samoqalaqo kodeqsis §342), ramac 
gamoxatuleba pova konkurentuli saqmianobis akrZalvaSi. aseTi sanqciis 
Tanazomierebis sakiTxis ganxilvisas ki mxedvelobaSi unda yofiliyo 
miRebuli yvela garemoeba, romelsac SesaZloa, gavlena moexdina mis 
amoqmedebaze, maT Soris, kreditoris dasabuTebuli interesi. misi azriT, 
aseT SemTxvevaSi, mniSvneloba unda mieniWos agreTve movalis bralis 
xarisxs, vinaidan mocemul SemTxvevaSi movalisaTvis naTeli iyo 
xelSekrulebis pirobebis braleulad darRvevis Sedegebi. hilgruberis 
mtkicebiT, swored savaWro warmomadgenelma unda itvirTos yvela is 
Sedegi, rac mis msgavs gadawyvetilebas mosdevs; konkurenciis amkrZalavi 
daTqma, SesaZloa, yofiliyo araTanazomieri, Tuki igi iqneboda uflebis 
borotad gamoyenebis gamoxatuleba, magram, sanqciis prevenciuli 
xasiaTidan gamomdinare, hilgruberi gamoricxavs aseT SesaZleblobas.329 
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b) mcire sawarmos dasaqmebulTa uflebebi 
 
 1998 wlis 27 ianvris gadawyvetilebaSi _ “Kleinbetriebsklausel I” _ germaniis 
federalurma sakonstitucio sasamarTlom ganixila Sromis saqmeTa 
sasamarTlos mimarTva ,,SromiTi urTierTobebis Sewyvetis Sesaxeb~ kanonis 
(germ. Kündigungsschutzgesetz) erT-erTi normis konstituciasTan Sesabamisobis 
dadgenis moTxovniT. aRniSnuli norma im mcire sawarmoebs, romlebSic 
dasaqmebuli iyo aTi an naklebi piri, aTavisuflebda SromiTi 
xelSekrulebis moSlisaTvis gaTvaliswinebuli specialuri winapirobebis 
dacvisagan. miuxedavad imisa, rom Tavad norma sakonstitucio 
sasamarTlom ZiriTad kanonTan Sesabamisad cno, man ZiriTadi uflebebis 
horizontaluri efeqtis WrilSi ganavrco da gaamyara mcire sawarmoSi 
dasaqmebulTa samarTlebrivi mdgomareoba. sakonstitucio sasamarTlos 
msjelobis mixedviT, iq, sadac specialuri kanonmdeblobisagan 
Tavisufali sivrcea, moqmedebs samoqalaqo samarTlis zogadi xasiaTis 
daTqmebi zneobisa da keTilsindisierebis Sesaxeb. maTi meSveobiT ki unda 
iqnes gaTvaliswinebuli ZiriTadi uflebebis obieqturi Sinaarsi; mocemul 
SemTxvevaSi _ profesiuli Tavisuflebis Sinaarsi. sakonstitucio 
sasamarTlom aRniSna, rom miuxedavad sadavo normis Sinaarsisa, 
marTlsawinaaRmdego gaTavisuflebisa da damsaqmeblis piradi 
diskreciisagan dasaqmebuli daculia samoqalaqo kodeqsis zogadi 
xasiaTis daTqmebiT; amave dros zogadi xasiaTis daTqmebis SinaarsiT 
damsaqmebeli  ar unda SeizRudos ise, rom veRar isargeblos specialuri 
kanonmdeblobiT uzrunvelyofili uflebebiT; marTalia, am SemTxvevaSi, 
zogadi xasiaTis daTqmebi ufro sustad moqmedebs, Tumca, faqtobrivad, 
uzrunvelyofs dasaqmebulis dacvas dausabuTebeli da TviTneburi 
gaTavisuflebisagan.330 

 

2.2.2. sakredito urTierTobebi 
 
 kidev erTi mniSvnelovani gadawyvetileba saxelSekrulebo samarTlis 

sferoSi iyo saqme “Bürgschaftsverträge”. federaluri sakonstitucio 
sasamarTlos am gadawyvetilebis Sedegad, Tavdebi gaTavisuflda sesxis 
gadaxdis valdebulebisagan. ra Tqma unda, msagvsi gadawyvetileba ar 
darCeboda gamoxmaurebis gareSe samecniero literaturaSi. 
 

a) saojaxo Tavdeboba 
 
 sakonstitucio sasamarTlom gadawyvetilebaSi “Bürgschaftsverträge” ganixila 
samoqalaqo saqmeTa sasamarTlos valdebuleba, Seamowmos Tavdebobis 
Sesaxeb xelSekrulebis Sinaarsi im SemTxvevaSi, rodesac Tavdebs ar 
gaaCnia finansuri pasuxismgeblobisaTvis saWiro Semosavlebi da qoneba.331 
 sakonstitucio sasamarTlos mier am gadawyvetilebis miRebis dros 
sabanko saqmianobis sfero, romelic saojaxo Tavdebobas exeboda, ar iyo 
mowesrigebuli specialuri kanonmdeblobiT. amitom gansaxilveli sakiTxi 
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Seexeboda samoqalaqo kodeqsSi mowesrigebul saxelSekrulebo 
samarTalsa da xelSekrulebis standartul pirobebs, romlis meSveobiT 
sakredito dawesebulebebi TiTqmis sruli moculobiT awesrigeben 
TavianT momsaxurebas. 
 sasamarTlos gadawyvetilebis miRebis dros sakredito 
institutebisaTvis Cveuli praqtika iyo saSualo Semosavlis mqone 
mewarmeebisaTvis, samomxmareblo da saqmiani kreditis uzrunvelyofis 
mizniT, moeTxovaT ojaxis wevris Tavdeboba. xSir SemTxvevaSi Tavdebis 
finansuri mdgomareoba da Semosavlebi ar eqvemdebareboda saTanado 
Semowmebas. aseTi xelSekrulebebis mizani iyo ara pasuxismgeblobisaTvis 
gaTvaliswinebuli qonebis masis gazrda, aramed ufro metad  
valdebulebaSi ojaxis wevris CarTvis meSveobiT movalis mier Tavisi 
saqmianobis keTilsindisierad warmarTvis uzrunvelyofa.332  
 sakonstitucio saCivris avtori iyo mamis Tavdebi misi saqmianobis 
uzrunvelmyofi kreditisaTvis. mas Semdeg, rac momCivnis mamam daarRvia 
sakredito xelSekrulebis pirobebi, Tavdebi valdebuli gaxda gadaexada 
misi vali. xelSekrulebis moSlis periodisaTvis vali Seadgenda 2,4 
milion germanul markas. es ki, misi mcire Semosavlis gaTvliswinebiT, 
Tavdebs, faqtobrivad, saarsebo wyaros gareSe tovebda. saerTo 
sasamarTleobSi mimdinare procesze momCivanma ganacxada, rom 
xelSekrulebis dadebis dros mas ar gaaCnda profesiuli ganaTleba, 
xolo mis yovelTviur Semosavals Seadgenda Tevzis qarxanaSi 
gamomuSavebuli 1150 germanuli marka. aseve, igi uTiTebda im faqtze, rom 
bankis warmomadgenelma mas saTanadod ar auxsna is riskebi, rac mis mier 
Tavdebobis Sesaxeb xelSekrulebis xelmoweras mosdevda. uzenaesma 
(federalurma) sasamarTlom ar gaiTvaliswina es argumentebi  da  
daadgina, rom 18 wlis asaks miRweul, srulwlovan pirs SeeZlo imis 
gaanalizeba, rom Tavdeboba warmoSobda pasuximgeblobis riskebs; garda 
amisa, xelSekruleba garkveviT uTiTebda sakredito xelSekrulebis  
moSlis SesaZleblobasa da pirobebze. 333  Tavis sakonstitucio saCivarSi 
Tavdebi aRniSnavda, rom kabaluri xelSekruleba, romelic uspobda mas 
arsebobis wyaros, arRvevda misi Rirsebasa da pirovnebis Tavisufali 
ganviTarebis uflebas. 334  sakonstitucio saCivarSi Tavdebi iTxovda 
samoqalaqo kodeqsis im zogadi xasiaTis daTqmebis interpretaciasa da 
gamoyenebas, romlebic gvaTavazoben valdebulebiTi xelSekrulebis 
Sinaarsis kontrolis meqanizms. kerZod, saubaria germaniis samoqalaqo 
kodeqsis 138-e335 da 242-e336 paragrafebze.337 
 momCivnis argumentebi gaiziara sakonstitucio sasamarTlom. man Tavis 
gadawyvetilebaSi aRniSna, rom saojaxo Tavdebobis Sesaxeb xelSekruleba 
ar ganekuTvneboda kreditis uzrunvelyofis tipur saSualebas; mocemul 
SemTxvevaSi momCivanma aiRo Tavis Tavze uCveulod maRali riski, kreditis 
mimarT sakuTari ekonomikuri interesebis ararsebobis pirobebSi. 
xelSekrulebis dadebis dros sakredito institutisaTvis naTeli iyo, 
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rom momCivani mTeli Tavisi sicocxlis ganmavlobaSi ver 
gaTavisufldeboda valisagan. garda amisa, kreditorma gamoiyena misi 
arainformirebuloba da am gziT, miiRo Tanxmoba xelSekrulebaze. 
sakonstitucio sasamarTlos msjelobis mixedviT, uzenaesi sasamarTlo ar 
dainteresda im faqtiT, Tu ramdenad Tavisuflebi iyvnen sinamdvileSi 
xelSekrulebis mxareebi maSin, rodesac dades xelSekruleba. swored 
amaSi xedavs sakonstitucio sasamarTlo ZiriTadi uflebebis mier 
uzrunvelyofili kerZo avtonomiis ugulebelyofas.338 
 sakonstitucio sasamarTlom xazi gausva im faqts, rom samarTlebrivi 
wesrigi ver aRmofxvrida yvela situacias, sadac darRveuli iyo balansi 
xelSekrulebis mxareTa Soris. sasamarTlos msjelobis mixedviT, 
samarTlebrivi usafrTxoebidan gamomdinare, koreqtirebadi midgoma ar 
gamoiyeneba saxelSekrulebo balansis darRvevis nebismier SemTxvevaSi, 
Tumca, rodesac saxezea tipuri SemTxveva, sadac Secnobadia 
xelSekrulebis romelime mxaris upiratesoba, xolo xelSekrulebis 
Sedegebi Cveulebrivze did tvirTad awveba meore mxares, saWiroa 
samoqalaqo samarTlis mier reagireba da koreqturis Setana. es 
momdinareobs kerZo avtonomiisa (pirovnebis Tavisufali ganviTarebis 
ZiriTadi uflebisa) da socialuri saxelmwifos principidan. 339 Tavis 
gadawyvetilebaSi sakonstitucio sasamarTlom kidev erTxel gausva xazi 
im faqts, rom darRveuli saxelSekrulebo paritetis aRdgena samoqalaqo 
samarTlis erT-erTi mTavari amocanaa. 340 am mxriv, samoqalaqo samarTlis 
zogadi xasiaTis daTqmebi centralur rols asrulebs. kerZod, saubaria 
germaniis samoqalaqo kodeqsis 138-e da 242-e paragrafebze. swored maTi 
gamoyenebisa da ganamrtebis dros unda ganexorcielebina uzenaes 
sasamarTlos xelSekrulebis Sinaarsis kontroli ZiriTadi uflebebis 
RirebulebiTi wesrigis gaTvaliswinebiT. is argumenti, rom 
,,xelSekruleba xelSekrulebaa“ sakonstitucio sasamarTlosaTvis ar aris 
sakmarisi. saxelSekrulebo paritetis darRvevis aseT SemTxvevebSi 
gadamwyveti mniSvneloba unda mieniWos im faqts, Tu rogor daido 
xelSekruleba.341 
 

b) sasamarTlo praqtikis kritika 
 
 rogorc ukve aRiniSna, arc sakonstitucio sasamarTlos es 
gadawyvetileba darCenila samecniero kritikis miRma. kritikosTa azriT,  
gadawyvetileba ar iTvaliswinebs saxelSekrulebo Tavisuflebis 
institutis arss: saxelSekrulebo Tavisufleba uzrunvelyofs individs 
SesaZleblobiT daamyaros urTierToba sxva moqalaqeebTan saxelmwifos 
Carevis gareSe, xolo kanonis mier uzrunvelyofili iZulebis 
saSualebebi emsaxureba TviTnebobis aRkveTasa da saxelmwifos mier 
Zalauflebis (monopoliis) gamoyenebas. rodesac ZiriTadi uflebis mier 
uzrunvelyofili Tavisufleba Tavad saxelmwifo gavlenisagan 
Tavisuflebaa, maSin mas realizaciisaTvis ar esaWiroeba saxelmwifos 
Careva. kritikosTa azriT, savsebiT SesaZlebelia, rom am Tavisuflebis 
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SezRudva saWiro iyos xelSekrulebis susti mxaris dasacavad, Tumca es 
warmoSobs risks, rom ZalaTa Tavisufalma TamaSma gadainacvlos saerTo 
keTildReobis (socialuri saxelmwifos principis) WrilSi. kritikosTa 
SefasebiT, sakonstitucio sasamarTlos midgoma saxelmwifo meurveobis 
gamoxatulebaa, romelSic sajaro xelisuflebis mier ganmartebul 
keTildReobas upiratesoba eniWeba mxareTa Tavisufali nebis mimarT. es ki 
niSnavs, rom mocemul SemTxvevaSi  damcavi funqciis meSveobiT ZiriTadi 
ufleba sakuTari Tavis winaaRmdeg moqmedebs.342  
 garda amisa, am gadawyvetilebiT, sakonstitucio sasamarTlom mouwoda 
samoqalaqo saqmeTa mosamarTleebs, ganexorcielebinaT samoqalaqo 
samarTlis zogadi xasiaTis daTqmebis ganmartebis koreqtireba, Tuki 
xelSekruleba romelime mxarisaTvis uCveulod ,,mZimea“, xolo mxareTa 
interesebi ar aris saTanadod dabalansebuli. mecnierTa azriT, Tuki 
,,liuTis“ gadawyvetileba iTxovda ganmartebaunariani kerZo samarTlis 
normebis mimarT adamianis ZiriTadi uflebebis gamoyenebas, am 
gadawyvetilebiT, sakonstitucio sasamarTlo saerTo sasamarTloebisagan 
iTxovs kerZo avtonomiis institutis ganmartebas da Semdeg kanonis 
zogadi daTqmebis meSveobiT saxelSekrulebo urTierTobebis 
koreqtirebas. es ki, Sedegis mixedviT, sxva araferia, Tu ara ZiriTadi 
uflebebis pirdapiri moqmedeba kerZo samarTalSi.343 
 avtorebi eWvobdnen, rom sakonstitucio sasamarTlom ,,xelovnurad“ 
ganavrco Tavisi swavleba ZiriTadi uflebebis horizontaluri efeqtis 
Sesaxeb: im faqtis gaTvaliswinebiT, rom mocemul saqmeSi xelSekrulebis 
mxare iyo saxelmwifo banki, savsebiT SesaZlebeli iyo ZiriTadi 
uflebebis gamoyeneba im argumentiT, rom saxelmwifo am SemTxvevaSi 
sajaro miznis ganxorcielebas kerZosamarTlebrivi formiTa da 
saSualebebiT cdilobda. saxelmwifo bankebi, mogebaze orientirebuli 
kerZo bankebisagan gansxvavebiT, mniSvnelovan sajaro funqcias asruleben. 
Tavad sakonstitucio sasamarTlos praqtika saxelmwifo bankebTan 
dakavSirebiT iZleoda amgvari ganmartebis saSualebas (igulisxmeba 
gadawyvetileba BverfGE 75,192).344 
 kritikosTa mtkicebiT, darRveuli saxelSekrulebo paritetis problema 
ar mdgomareobs ,,damRupvel“ saojaxo TavdebobaSi. maTi azriT, im 
SemTxvevaSi, Tuki msgavs saqmeSi kreditorad mogvevlineboda ara cnobili, 
ekonomikurad da inteleqtualurad dominirebadi sakredito instituti, 
aramed saSualo mewarme,  igi ver iqneboda xelSekrulebis iseTi Zlieri 
mxare, romelic calmxrivad SeZlebda kreditis pirobebis gansazRvras. 345 
kritikosebi gamosavals saojaxo samarTlis regulaciaSi xedaven. maTi 
azriT, kerZo avtonomiis ekonomikuri racionaluroba ki ar unda davicvaT 
saojaxo wnexisagan, aramed  arsebobisaTvis safrTxis Semcveli 
situaciebi unda davareguliroT Sesaferisi saojaxo samarTlebrivi 
kanonmdeblobiT, miuxedavad imisa, rom aseTi zogadi xasiaTis normebis 
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dadgena, TiToeuli ojaxisa da misi wevrTa urTierTobebis 
individualuri xasiaTis gaTvaliswinebiT, sakmaod rTulia. Sesabamisad, 
kanonmdeblobis amocanaa daicvas Sidasaojaxo komunikaciis winapirobebi 
da daadginos, Tu sad gadis ojaxisaTvis ,,msxverplad Sewirvis“ zRvari. 
ase rom, zogierTi mecnieris azriT, kanonma unda uzrunvelyos im sferos 
gansazRvra, sadac warmoiqmneba interesTa kolizia da am gziT, daicvas 
saojaxo urTierTobebis avtonomia.346 

2.2.3. qiravnoba 

 adamianis uflebaTa horizontalur efeqtTan dakavSirebiT gansakuTrebiT 
sainteresoa germaniis federaluri sakonstitucio sasamarTlos sakmaod 
vrceli praqtika qiravnobis samarTalSi. sacxovreblis damqiravebeli, 
rogorc xelSekrulebis susti mxare, sakonstitucio sasamarTlos 
gansakuTrebuli dacvis qveS imyofeba. 

 

a) sacxovreblis damqiraveblisa da gamqiraveblis ZiriTadi uflebebis 
balansi 

 qiravnobis samarTalSi sakonstitucio sasamarTlos pirveli precedenti, 
romelic ZiriTadi uflebebis horizontalur moqmedebas Seexo, iyo saqme 
“Parabolantenne I”: 
  sakonstitucio saCivari exeboda damqiraveblis mier satelituri antenis 
aRmarTvas.347 momCivani iyo eTnikurad Turqi moqalaqe, romelsac mesakuTre 
kompaniam uari uTxra, aRemarTa Senobis saxuravze satelituri antena. 
sakiTxis gadawyvetisas saerTo sasamarTloebma gamoiyenes rogorc 
qiravnobis momwesrigebeli normebi (kerZod, germaniis samoqalaqo 
kodeqsis §535, 348 536 349 ), ise samoqalaqo kodeqsis §242. 350  miuxedavad imisa, 

                                                           
346iqve, 391-401. 
347

BVerfGE 90,27, A, I. 
348§535. qiravnobis xelSekrulebis Sinaarsi da ZiriTadi valdebulebebi 
(1) qiravnobis xelSekrulebiT gamqiravebeli valdebulia, qiravnobis vadis ganmavlobaSi 
damqiravebels sargeblobaSi gadasces qiravnobis obieqti. gamqiravebelma qiravnobis 
obieqti unda gadasces xelSekrulebiT gaTvaliswinebuli gamoyenebisaTvis vargis 
mdgomareobaSi da SeinarCunos igi am mdgomareobaSi qiravnobis vadis ganmavlobaSi. mas 
ekisreba qiravnobis obieqtis mimarT arsebuli yvela gadasaxdeli. 
(2) damqiravebeli valdebulia, gamqiravebels gadauxados SeTanxmebuli qira. 
349§536. qiris Semcireba nivTobrivi da uflebrivi naklis gamo 
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(3) Tu damqiravebels mesame piris uflebis Sedegad srulad an nawilobriv xeli 
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li da me-2 nawilebi. 
(4) sacxovrebeli farTis qiravnobis SemTxvevaSi damqiraveblisTvis saziano 
gansxvavebuli SeTanxmeba samarTlebrivi Zalis armqonea. 
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rom samoqalaqo saqmeTa sasamarTloebSi mimdinare procesze saTanado 
yuradReba daeTmo momCivnis informaciis Tavisuflebis sakiTxis 
ganxilvas, sasamarTloebma ganmartes zemoaRniSnuli normebi mesakuTris 
sasargeblod.  saerTo sasamarTloebma satelituri antenis montaJi ar 
miiCnies qiravnobis obieqtis ,,Cveulebriv“ da xelSekrulebis Sesabamis 
sargeblobad. garda amisa, maTi msjelobiT, satelituri antena 
daamaxinjebda Senobis fasads. maT aseve, gaiTvaliswines is faqti, rom 
erT weliwadSi mesakuTre gegmavda sakabelo qselis gayvanas, rac miscemda 
momCivans SesaZleblobas eyurebina Turquli gadacemebisaTvis. garda 
amisa, sasamarTloebi uTiTebdnen informaciis miRebis sxva wyaroebze, 
rogoric aris gazeTi, radiomauwyebloba da a.S. saerTo sasamarTlos 
argumentebis sawinaaRmdegod, momCivans miaCnda, rom misTvis da misi 
ojaxisaTvis, rogorc emigrantebisaTvis, mniSvnelovani iyo 
SeenarCunebinaT kavSiri samSoblosTan; rogorc informaciis sxva 
wyaroebi, ise sakabelo qseli, Turquli gadacemebis SezRuduli arCevanis 
gamo, ver uzrunvelyofda wvdomas im xarisxis informaciaze, romelsac 
emigranti ojaxi satelituri antenis gamoyenebiT SeZlebda. swored amitom 
momCivani uTiTebda misi informaciis Tavisuflebis ZiriTadi uflebis 
darRvevaze.351    
 sakonstitucio sasamarTlosaTvis naTeli gaxda, rom misi amocana iyo, 
daedgina balansi sakuTrebis ZiriTad uflebasa da informaciis 
Tavisuflebas Soris. miuxedavad imisa, rom saerTo sasamarTloTa 
gadawyvetilebebi iTvaliswinebdnen momCivnis informaciis  Tavisuflebas 
samoqalaqo kodeqsis normaTa gamoyenebis dros, sakonstitucio 
sasamarTlos azriT, maT saTanado yuradReba ar mianiWes emigranti 
ojaxis moTxovnilebas, SeenarCunebina kavSiri samSoblosTan.  Sesabamisad, 
garemoebaTa analizis Sedegad, sakonstitucio sasamarTlom miiCnia 
momCivnis informaciis Tavisuflebis ZiriTadi ufleba upiratesad 
mesakuTris ZiriTad uflebasTan mimarTebiT. misi azriT, mesakuTres unda 
hqondes mniSvnelovani interesi imisaTvis, rom uari uTxras damqiravebels  
informaciis TavisuflebiT sargeblobaze.352 
 am gadawyvetilebas mohyva sakonstitucio sasamarTlos kidev ramdenime 
gadawyvetileba damqiraveblis mier satelituri antenis montaJis 
Sesaxeb. 353   ufro metic, sasamarTlom miiRo gadawyvetilebebi, romlebSic 
ganmartavda sacxovreblis damqiraveblisa da gamqiraveblis uflebebsa da 
valdebulebebs. 354  Sedegad, samoqalaqo saqmeTa sasamarTloebic 
iziarebdnen sakonstitucio sasamarTlos mier Camoyalibebul midgomas. 355 
isini aqtiurad iyenebdnen ZiriTadi uflebebis arapirdapir moqmedebas 
qiravnobis xelSekrulebebTan dakavSirebul davebSi. magaliTad, 
damqiraveblis mier Senobis fasadze plakatis aRmarTvasTan dakavSirebul 
davebSi federaciuli erTeulebis sasamarTloebi abalansebdnen 

                                                                                                                                                                    
350ix. sqolio 322. 
351

BVerfGE 90,27,  A, I,II,  
352

BVerfGE 90,27,  B. 
353

Bundesverfassungsgericht, - 1 BvR 1908/01 / 1 BvR 1953/00. 
354

 BVerfG v. 9.6.1994 - 1 BvR 439/93, NJW 94, 2143. / BVerfG v. 24.1.2005 - 1 BvR 1953/00, MMR 2005, 299. /  

BVerfG v. 11.7.1996 - 1 BvR 1912/95, NJW 1996, 2858. 
355

BGH v. 2.3.2005 - VIII ZR 118/04, NJW-RR, 2005 596 / OLG Karlsruhe v.24.8.1993-3 REMiet 2/93, NJW 1993, 

2815. / OLG Zweibrücken v. 31.1.2002 - 3 W 299/01, NJW-RR 2002, 587 / BayObLG v. 12.8.1991- BReg 2Z 86/91, 

NJW-RR 1992, 16.   



86 
 

damqiraveblis gamoxatvis Tavisuflebasa da pirovnebis Tavisufali 
ganviTarebis uflebas gamqiraveblis sakuTrebis ZiriTad uflebasTan 
mimarTebiT.356 
 

b) damqiravebeli, rogorc mesakuTre 
 

 samecniero literaturaSi gansakuTrebulad farTo gamoxmaureba 
daimsaxura sakonstitucio sasamarTlos 1993 wlis 26 maisis 
gadawyvetilebam saqmeze  “Besitzrecht des Mieters”.  am gadawyvetilebiT, 
germaniis federalurma sakonstitucio sasamarTlom ganmarta, rom 
damqiraveblis mflobelobis ufleba daqiravebul binaze daculia 
sakuTrebis ZiriTadi uflebiT. aseTi kvalifikaciis erT-erTi mizezi 
swored sakonstitucio sasamarTlos praqtikaSi adamianis ZiriTadi 
uflebebis horizontaluri efeqtis damkvidreba gaxda. am 
gadawyvetilebamde sakonstitucio sasamarTlo damqiraveblis qonebrivi 
uflebebis dacvis meqanizms mxolod gamqiraveblis sakuTrebis ZiriTadi 
uflebis socialur boWvaSi xedavda. gamqiraveblis sakuTrebis ZiriTadi 
uflebis mimarT damqiraveblis qonebrivi poziciis gaZlierebisa da 
dabalansebisaTvis aucilebeli gaxda am ukanasknelis dacva sakuTrebis 
ZiriTadi uflebiT.357  
 sakonstitucio sasamarTlos mier “Besitzrecht des Mieters” gadawyvetilebis 
miRebis mizezi iyo, binis damqiraveblis sakonstitucio saCivari, 
romliTac igi iTxovda meore instanciis sasamarTlos gadawyvetilebis 
gauqmebas binis gaTavisuflebis Sesaxeb. damqiravebeli sakonstitucio 
saCivarSi uTiTebda ZiriTadi kanonis me-14 muxlis  me-2 abzacis darRvevas 
(,,sakuTreba avaldebulebs. sakuTrebiT sargebloba amave dros 
sayovelTao keTildReobas unda emsaxurebodes~).    
 sakonstitucio sasamarTlos azriT, me-14 muxlis me-2 abzacis miTiTeba 
mosarCeles ar SeeZlo, vinaidan meore abzaci aris mxolod da mxolod 
obieqtur-samarTlebrivi zRvari kanonmdeblisaTvis, raTa gansazRvros 
sakuTrebis Sinaarsi da farglebi. 358 sasamarTlom xazi gausva im faqts, 
rom mosarCeles SeuZlia moiTxovos misi uflebis me-14 muxlis 1-li 
abzaciT (sakuTrebis ZiriTadi uflebiT) dacva. aseTi kvalifikacia saWiro 
gaxda imisaTvis, rom qiravnobis xelSekrulbis orive mxare warmoCeniliyo 
ZiriTad uflebis mqoned da, Sesabamisad, dadgeniliyo xelSekrulebis 
mxareTa Soris interesTa samarTliani balansi. 
 federalurlma sakonstitucio sasamarTlom kidev erTxel aRniSna, rom 
sacxovrebeli aris TiToeulisaTvis piradi cxovrebis centraluri 
nawili; misi gamoyenebiT kerZo pirebi  ikmayofileben arsebiT 
cxovrebiseul moTxovnilebebs; bina aseve aris Tavisuflebis garantia da 
pirovnebis individualizmis gamoxatvis saSualeba; mosaxleobis didi 
nawili iZulebulia Tavisi moTxovnileba sacxovrebelze daikmayofilos 
ara sakuTrebis, aramed qiravnobis meSveobiT. damqiraveblis mflobelobis 
ufleba mocemul SemTxvevaSi asrulebs imave funqciebs, rac ZiriTadad 
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sakuTrebis uflebas miewereba. sasamarTlo miiCnevs, romMam SemTxvevaSi 
mflobelobis ufleba gvaZlevs konkretul, kerZosamarTlbriv pozicias 
da damqiraveblis xelSi warmoCndeba, rogorc nivTze sakuTreba.359 
 sasamarTlo Tavis gadawyvetilebaSi gansazRvravs, rom kanonmdebelma 
unda gaiTvaliswinos xelSekrulebis orive mxaris dacvis Rirsi interesi, 
raTa dabalansebuli samarTlebrivi urTierToba miiRos. sakonstitucio 
sasamarTlo mouwodebs saerTo sasamarTloebs, germaniis samoqalaqo 
kodeqsis qiravnobis normebis gamoyenebisas mxedvelobaSi miiRon 
sakuTrebis garantiis uzrunvelmyofeli sazRvrebi da mocemul 
gadawyvetilebaSi warmodgenili interesTa balansi, romelic icavs orive 
mxaris sakuTrebis ZiriTad uflebas araproporciuli Carevisagan.360 
 

g) sasamarTlo praqtikis kritika 
  
 sacxovreblis qiravnobis samarTalSi sakonstitucio sasamarTlos aseTi 
farTo masStabiT Carevas mkacrad akritikebdnen germanul 
iurisprudenciaSi. mecnierTa argumentebis mixedviT, sakonstitucio 
sasamarTlos midgoma ganapirobebda qiravnobis samarTlis konstituciis 
WrilSi dabalansebis valdebulebas, xolo Tavad sakonstitucio 
sasamarTlo socialuri politikisaken ixreboda. 361  zogierTi ki 
sakonstitucio sasamarTlos qiravnobis samarTalSi damatebiTi 
kanonmdeblis rolSi ganixilavda. 362  arsebobda aseve SiSi imisa, rom 
kompetencia qiravnobis samarTlis sferoSi gadainacvlebda samoqalaqo 
sasamarTloebidan sakonstitucio sasamarTloze, rac imoqmedebda 
samarTlebrivi usafrTxoebis principis winaaaRmdeg. 363   gamoiTqva eWvi, rom 
samoqalaqo saqmeTa sasamarTloebi samoqalaqo samarTlis normaTa 
interpretaciis nacvlad (pirdapir) gamoiyenebdnen ZiriTad uflebebs 
qiravnobis Sesaxeb davebSi da, amrigad, mTeli qiravnobis samarTali 
adamianis uflebebis samarTalSi transformirdeboda. 364 zogierTi 
specialisti ki sakonstitucio sasamarTlos midgomas ZiriTadi uflebebis 
pirdapiri horizontaluri efeqtis gamoxatulebad ganixilavda. 365 
  sendleri uTiTebda mosargebleTa sxva jgufebis dacvis Rirsi 
interesebis arsebobas. misi azriT, interesebi, romlebic 
urTierTdabalansebas saWiroeben, arsebobs ara mxolod sacxovrebelis 
damqiravebelsa da gamqiravebels Soris, aramed aseve sxva saxis 
qiravnobis urTierTobebSi: Tuki sacxovreblis damqiraveblisaTvis bina 
misi piradi cxovrebis centraluri nawilia, maSin komerciuli farTis 
damqiraveblisTvis qiravnobis obieqti misi ekonomikuri cxovrebis 
safuZvelia. 366 sendleris prognozis mixedviT, damqiravebelTa sxvadasxva 
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jgufs aseve SeuZliaT daeyrdnon konstituciaSi mocemul sxvadasxva 
ZiriTad uflebas da amiT gaamyaron TavianTi pozicia. magaliTad, 
samauwyeblo organizacia, romelic qiraobs Senobas, SeiZleba davicvaT 
ara mxolod sakuTrebis ZiriTadi uflebiT, aramed presis Tavisuflebaze 
dayrdnobiT.367 
 kritikis sagani gaxda aseve sakonstitucio sasamarTlos mier 
damqiraveblis xelSekrulebis sust mxared kvalifikacia: dRes germaniaSi 
bevri binis qiravnobas upiratesobas aniWebs im motiviT, rom igi ufro 
iafia, vidre binis yidva da ara imitom, rom piri gardauvalad saWiroebs 
sacxovrebels; 368  xolo sacxovreblis iseTi deficiti, rogorc meore 
msoflio omis Semdgom periodSi iyo germaniaSi, aRar arsebobs.369 
 federaluri sakonstitucio sasamarTlos 1993 wlis 26 maisis 
gadawyvetilebis miRebamde qiravnobis specialur literaturaSi 
damqiraveblis qonebrivi uflebebi sakuTrebis ZiriTadi uflebis WrilSi 
ar ganixileboda. 370  federaluri sakonstitucio sasamarTlos 
argumentacia abnevda kerZo samarTlis iuristebs. maTTvis gaugebari iyo, 
Tu rogor SeiZleba samoqalaqo kodeqsis mflobelobis dacvis 
regulaciebidan damqiraveblis samarTlebrivi poziciis gamyareba ise,  
rom marTebuli yofiliyo sakuTrebaze saubari. mecnierTa nawilis azriT, 
valdebulebiTsamarTlebrivi uflebebis amgvari dacva ar Seefereboda 
sanivTo samarTlis debulebebs; xolo sakonstitucio sasamarTlos 
meTodis gamoyeneba kompleqsur saxelSekrulebo urTierTobebSi 
warmoSobda sakuTrebis ZiriTadi uflebis substanciis erTianobis 
rRvevis risks.371 
  

2.2.4. saojaxo urTierTobebi 

 federalurma sakonstitucio sasamarTlom saxelSekrulebo samarTalSi 
ZiriTadi uflebebis horizontalur efeqtTan dakavSirebuli ukanaskneli 
gadawyvetileba saojaxo samarTalis sferoSi miiRo. 

a) saqorwino xelSekrulebis Sinaarsis kontroli 

 germaniis sakonstitucio sasamarTlom 2001 wlis 6 Tebervlis 
gadawyvetilebaSi “Unterhaltsverzichtsvertrag” imsjela saerTo sasamarTloebis 
gadawyvetilebaze, romelic 1976 wlis saqorwino xelSekrulebas exeboda. 
aRniSnuli xelSekruleba iTvaliswinebda ganqorwinebis SemTxvevaSi orive 
meuRlis uars sarCos miRebaze da erT-erTi meuRlis sasargeblod saerTo 
SvilisaTvis gadasaxdeli sarCos odenobis SezRudvas 150 germanuli 
markiT. SeTanxmebis Sinaarsidan irkveva, rom qalbatoni xelSekrulebis 
dadebis dros fexmZimed iyo, xolo momavali meuRle iRebda 
valdebulebas eqorwina masze. daaxloebiT 13-wliani qorwineba meuRleebma 
ganqorwinebiT daasrules. saojaxo saqmeTa sasamarTloSi saqmis 
ganxilvis Semdgom saqorwino xelSekrulebis moqmedebis Sesaxeb 
sakonstitucio sasamarTlom imsjela. sakonstitucio sasamarTlos 
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mixedviT, ZiriTadi kanonis me-6 muxlis 1-li abzacisa da me-3 muxlis me-2 
abzacis gaTvaliswinebiT, konstitucia icavs qorwinebas, qalisa da 
mamakacis Tanasworuflebianobis principze dayrdnobiT; saxelmwifo 
meuRleebs aniWebs Tavisuflebas xelSekrulebaTa meSveobiT 
daareguliron saqorwino urTierTobebi da awesebs zRvars iq, sadac 
xelSekruleba aRar warmoadgens Tanasworuflebiani partniorobis 
gamoxatulebasa da Sedegs; aseT dros SesaZloa ikveTebodes erT-erTi 
meuRlis calmxrivi dominireba meoreze. sasamarTlos msjelobis 
mixedviT, darRveuli saxelSekrulebo paritetis SemTxvevaSi saerTo 
sasamarTloebis valdebulebaa zogadi xasiaTis daTqmebis meSveobiT 
gamoasworon erT-erTi meuRlis ZiriTad uflebebze uaryofiTi zegavlena 
da Seasworon xelSekrulebis Sinaarsi; rodesac saqorwino 
xelSekrulebaSi Cans tvirTis calmxrivi gadanawileba fexmZime meuRlis 
sazianod, ZiriTadi kanonis me-6 muxlis me-4 abzacis 372  Tanaxmad, 
sasamarTlos mxridan gansakuTrebul Semowmebas unda daeqvemdebaros 
saqorwino xelSekrulebis Sinaaarsi. aseT dros saWiroa sasamarTlom 
daicvas fexmZime qali bavSvis mamisa da socialuri garemodan momdinare 
wnexisagan. sasamarTlom imsjela im mZime fsiqilogiur Tu socialur 
problemebze, romlebTan gamklavebac martoxela dedebs uwevT. Tumca 
mxolod qalis fexmZimoba rodi miiCnia sasamarTlom mkacri sasamarTlo 
kontrolis ganxorcielebis safuZvlad. fexmZimobasTan erTad, 
sasamarTlos mtkicebiT, gaTvaliswinebuli unda iyos meuRleTa 
profesiuli kvalifikacia da perspeqtivebi, aseve saojaxo da saSemosavlo 
saqmianobis gadanawileba maT Soris. Sesabamisad, ganqorwinebis 
SemTxvevaSi meuRleTa ormxrivi uari sarCos miRebaze, SesaZloa, ar 
warmoSobdes uTanasworo mdgomareobas, Tuki isini ,,Tanabrad~ 
dasaqmebulebi arian da Tanabrad inawileben saojaxo saqmeebs; Tu erT-
erTi meuRle arsebiTad dakavebulia bavSvebis aRzrdiTa da saojaxo 
saqmianobiT, aman SesaZloa Seasustos misi, rogorc xelSekrulebis 
mxaris, pozicia. mocemul SemTxvevaSi sakonstitucio sasamarTlom 
daaskvna, rom saerTo sasamarTloebma TavianTi gadawyvetilebiT daarRvies 
ara mxolod ZiriTadi kanonis me-6 muxlis me-4 abzaci, aramed aseve 
pirovnebis Tavisufali ganviTarebis ufleba. 373 

 b) arasrulwlovanis interesebis dacva 

 rogorc zemoT aRiniSna, sadavo saqorwino  SeTanxmeba exeboda ara 
mxolod yofili meuRlis, aramed aseve saerTo Svilis sarCos odenobas. 
sakonstitucio sasamarTlom mxedvelobaSi miiRo is faqti, rom 
saxelSekrulebo daTqma, romelic mamis mier saerTo SvilisaTvis 
gadasaxdel yovelTviur sarCos 150 germanuli markiT zRudavda, yofil 
meuRleTa finansuri mdgomareobis gaTvaliswinebiT, moqmedebda bavSvis 
keTildReobis principis winaaRmdeg. es ki, sasamarTlos mtkicebiT, 
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ZiriTadi kanonis me-6 muxlis me-2 abzacis pirveli winadadebis374 darRveva 
iyo.375 

3. ZiriTadi uflebebis gavlena kerZo samarTalze germaniis sxva 

sasamarTloTa praqtikaSi  
 

 germaniis federaluri sakonstitucio sasamarTlos precedentuli 
samarTlis garda, sainteresoa, germaniis sxva sasamarTloTa praqtika 
adamianis uflebaTa horizontaluri efeqtis Sesaxeb. aRsaniSnavia, rom 
Sromis davaTa federaluri sasamarTlo da federaluri (uzenaesi) 
sasamarTlo TavianT adreul praqtikaSi pirdapiri wesiT iyenebdnen 
ZiriTad uflebebs kerZosamarTlebriv urTierTobebSi. marTalia, 
sakonstitucio sasamarTlos msjelobis Camoyalibebasa da daxvewasTan 
erTad Seicvala maTi midgomac, magram adreuli precedentebi sainteresoa, 
ramdenadac warmoadgens ZiriTadi uflebebis pirdapiri horizontaluri 
moqmedebis praqtikul demonstracias. 
 
 

3.1. Sromis davaTa federaluri sasamarTlos praqtika 
 

 rogorc ukve aRiniSna, niperdais xelmZRvanelobiT, Sromis davaTa 
federaluri sasamarTlos adreuli praqtika eyrdnoboda kerZo 
samarTalSi adamianis uflebebis pirdapiri moqmedebis Teorias. qvemoT 
warmodgenili gadawyvetilebebi gvaCvenebs, Tu rogor viTardeboda Sromis 
davaTa sasamarTlos msjeloba ZiriTadi uflebebis horizontalur 
efeqtTan dakavSirebiT. 
 Tavis erT-erT adreul gadawyvetilebaSi Sromis sasamarTlom ganixila 
profesiuli kavSiris (dasaqmebulTa sabWos) wevrisaTvis Sromis 
xelSekrulebis vadamde moSlis sakiTxi im SemTxvevaSi, rodesac igi eweva 
politikur agitacias. sasamarTlos mtkicebiT, ara yvela, magram 
konstituciaSi garantirebuli ZiriTadi uflebebis didi nawili 
uzrunvelyofs ara mxolod Tavisuflebas saxelmwifosagan, aramed 
warmoadgens socialuri cxovrebis momwesrigebel wess, romelsac uSualo 
mniSvneloba aqvs moqalaqeTa Soris arsebuli samarTlebrivi 
urTierTobebisaTvis; kerZosamarTlebrivi qmedebebi, garigebebi da 
SeTanxmebebi ar unda ewinaaRmdegebodes am sajaro wesrigs; agreTve 
ZiriTadi kanonis mier socialuri saxelmwifos principis normatiuli 
aRiareba, romelic ZiriTadi kanonisa da sxva kanonmdeblobis 
ganmartebisaTvis arsebiTi mniSvnelobis mqonea, metyvelebs ZiriTad 
uflebaTa debulebebis uSualod moqmedebaze kerZo pirTa Soris arsebul 
im urTierTobebSi, romlebic  aucilebelia Tavisufali da socialuri 
sazogadoebisaTvis. 376 
 sasamarTlos azriT, gamoxatvis Tavisuflebis ZiriTadi ufleba da 
politikuri Sexedulebebis gamo piris diskriminaciis akrZalva aris 
socialuri cxovrebis momwesrigebeli wesi, romelsac uSualo 
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mniSvneloba aqvs moqalaqeTa Soris arsebuli samarTlebrivi 
urTierTobebisaTvis; sasamarTlos msjelobis mixedviT, gamoxatvis 
Tavisuflebis sazRvrebi dadgenilia zogadi kanonmdeblobiT; am 
kanonmdeblobas miekuTvneba aseve calkeul moqalaqeTa Soris arsebuli 
SromiTi urTierTobebis momwesrigebeli normebi; dasaqmebulTa sabWos 
wevris saqcielma ar unda Seuqmnas samuSao adgilze arsebul mSvidobas 
seriozuli da mZime safrTxe ise, rom kiTxvis niSnis qveS dadges misi 
TanamSromloba damsaqmebelsa da danarCen kolegebTan. gamoxatvis 
Tavisufleba SezRudulia im kanonmdeblobiT, romelic krZalavs 
dasaqmebulTa sabWos wevris mier samuSao adgilze politikuri 
saqmianobas.377 
 analogiuri msjeloba gamoiyena Sromis davaTa federalurma 
sasamarTlom, rodesac ganixila dasaqmebulisaTvis SromiTi 
xelSekrulebidan gasvlis SezRudva damsaqmeblis mier gaweuli 
ganaTlebis xarjebis anazRaurebis valdebulebiT. sayuradReboa, rom mis 
mier (manamde) Camoyalibebul midgomas sasamarTlom Semdegi argumentebi 
daumata:  
 sasamarTlos azriT, ZiriTadi kanonis me-12 muxliT gansazRvruli 

ufleba samuSao adgilis Tavisufali arCevanis Sesaxeb aris ,,namdvili“ 
ZiriTadi ufleba da ara mxolod sazogadoebrivi da ekonomikuri 
wesrigis principis proklamacia.  es ZiriTadi ufleba aris ara mxolod 
mogeriebis saSualeba sajaro xelisuflebis winaaRmdeg, aramed aseve 
moqmedebs kerZosamarTlebriv urTierTobebSi, xolo me-2 muxliT 
gansazRvrul, pirovnebis Tavisufali ganviTarebis uflebas ar gaaCnia 
upiratesoba am uflebasTan mimarTebiT; mxolod samuSao adgilis 
arCevanis Tavisuflebis ZiriTadi uflebis farglebSi viTardeba 
pirovnebis Tavisufali ganviTarebis uflebaze dafuZnebuli 
saxelSekrulebo Tavisufleba.378 sasamarTlom aRniSna, rom gansakuTrebiT 
mniSvnelovania is faqti, rom ZiriTadma kanonma (konstituciam) Seqmna 
obieqturi wesrigi, romlis sruli moculobiT realizacia SeuZlebelia 
iseTi normebis meSveobiT, rogoric aris germaniis samoqalaqo kodeqsis 
§138; 379  Sesabamisad, maTi gamoyeneba moiTxovs subieqtur elementebs. 
amasTan, Sromis davaTa federaluri sasamarTlo ar eTanxmeba samecniero 
literaturaSi gamoTqmul azrs, rom upiratesad zogadi xasiaTis 
daTqmebia xelisuflebis winaaRmdeg moqmedi ZiriTadi uflebebis 
,,SemoWris wertili~. 
 sasamarTlos azriT, me-12 muxli ar krZalavs profesiis TavisuflebaSi 
Carevis nebismier SemTxvevas. sakonstitucio sasamarTlo praqtikam 
daadastura misi SezRudvis SesaZlebloba. analogiurad, SesaZlebelia, 
misi SezRudva kerZosamarTlebrivi SeTanxmebebiT. is, rac nebadarTulia 
saxelmwifo xelisuflebisaTvis, ar SeiZleba akrZaluli iyos SromiTi 
xelSekrulebis mxareTaTvis. amitom arsebiTi mniSvnelobis mqonea 
dasaSvebi kerZosamarTlebrivi regulaciebisaTvis sazRvrebis dadgena. 
sasamarTlos azriT, Sromis xelSekrulebis mxareTa Soris arsebul 
samarTlebriv urTierTobebSi saqme gvaqvs ara dauSvebel saxelmwifo 
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CarevasTan, aramed im Carevis mogeriebasTan, romelic konkretul 
SemTxvevaSi damsaqmeblis socialuri Zalauflebidan momdinareobs. 
vinaidan mxareebi moqmedeben uvado SromiTi xelSekrulebis farglebSi, 
maT mier Camoyalibebuli saxelSekrulebo piroba tvirTad awveba 
dasaqmebuls da avwiroebs misi samuSao adgilis arCevanis Tavisuflebas; 
amitom saWiroa am ZiriTadi uflebisaTvis maqsimalurad farTo  
moqmedebis areali ganisazRvros. dasaqmebulisaTvis xelSekrulebis 
moSlis Tavisuflebis SezRudva, gansakuTrebiT anazRaurebis 
davaldebulebiT, maSin aris TanxvedraSi samuSao adgilis arCevanis 
TavisuflebasTan, rodesac, yvela garemoebis gaTvaliswinebiT, 
keTilsindisierebis principidan gamomdinare, dasaqmebuls aqvs gonivruli 
eWvi, rom es Seefereba damsaqmeblis dasabuTebul da samarTlian interess. 
Tuki es winapirobebi ar aris daculi, maSin saxelSekrulebo daTqma 
baTilia samoqalaqo kodeqsis  §138-is 380  mixedviT, ZiriTadi kanonis me-12 
muxlis darRvevis gamo.381 
 rogorc Cans, Sromis davaTa sasamarTlo, ZiriTadi uflebebis uSualo 
moqmedebas Semdeg winapirobebs uyenebs: 1) gamoyenebuli ZiriTadi ufleba 
unda iyos socialuri cxovrebis momwesrigebeli wesi; 2) ZiriTadi ufleba 
unda iyos kerZo pirTa Soris arsebuli urTierTobebisaTvis uSualo 
mniSvnelobis Semcveli; 3) ZiriTadi uflebebis uSualo moqmedebas 
ganapirobebs socialuri saxelmwifos principi im kerZosamarTlebriv 
urTierTobaTa mimarT, romelic aucilebelia Tavisufali da socialuri 
sazogadoebisaTvis; 4) saqme unda exebodes ,,namdvil~ ZiriTad uflebas da 
ara mxolod sazogadoebrivi da ekonomikuri wesrigis principis 
proklamacias; 5) Sromis xelSekrulebaSi ZiriTadi uflebebis gamoyeneba 
gamarTlebulia dasaqmebulis uflebaSi damsaqmeblis socialuri 
Zalauflebidan momdinare Carevis mogeriebis SesaZleblobis 
uzrunvelyofisaTvis; 6) marTalia, yovel SemTxvevaSi, ZiriTadi uflebebis 
SemoWris wertili ar aris zogadi xasiaTis daTqmebi, Tumca  am 
,,radiaciuli~ efeqtis gamoyenebas ar gamoricxavs sasamarTlo. 
  Sromis davaTa sasamarTlom aseve imsjela qalisa da mamakacis Tanaswori 
anazRaurebis Sesaxeb Sromis koleqtiur SeTanxmebebTan mimarTebiT. 
miuxedavad samecniero literaturaSi arsebuli diskusiisa, sasamarTlo 
iziarebs im azrs, rom koleqtiuri SeTanxmeba aris kanonmdebloba _ 
kanoni materialuri gagebiT, vinaidan is, SromiTi pirobebis gansazRvris 
kuTxiT, aris samarTali SromiTi urTierTobebis monawileTaTvis. ufro 
metic, sasamarTlos azriT, germanuli samarTlebriv wesrigSi cneba 
,,kanoni~ gamoiyeneba samarTlis gagebiT, rac mcdaria. misi azriT, igi 
moicavs aseve avtonomiurad dadgenil samarTals da CveulebiT 
samarTals. swored, rom avtonomiur samarTals warmoadgens, sasamarTlos 
mtkicebiT, koleqtiuri xelSekruleba, rac didi mniSvnelobisa  da farTo 
funqciis mqonea; igi ZiriTadi da umTavresi saSualebaa Sromis pirobebis 
gansazRvrisaTvis. swored amitom, sasamarTlos msjelobis mixedviT, 
koleqtiuri xelSekruleba, romelic ewinaaRmdegeba ZiriTadi kanonis me-3 
muxliT gansazRvrul Tanasworobis princips, baTilia. xolo Tavad 
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ZiriTadi kanonis me-3 muxlis pirveli abzaci 382  boWavs kanonmdebels 
rogorc uSualod moqmedi samarTali.383 
 Sromis davaTa sasamarTlom ZiriTadi uflebebis darRveva ganixila aseve 
samoqalaqo kodeqsis 134-e paragrafis konteqstSi. aRniSnuli normis 
mixedviT, garigeba, romelic arRvevs kanoniT dadgenil akrZalvas, 
baTilia, Tu kanonidan sxva samarTlebrivi Sedegi ar gamomdinareobs. 
sasamarTlos mtkicebiT, ZiriTad kanoniT dadgenili diskriminaciis 
akrZalva unda gavigoT rogorc 134-e paragrafSi gansazRvrul ,,kanoniT 
dadgenili akrZalva~. 384  magaliTad, sasamarTlom baTilad gamoacxada 
SromiTi xelSekrulebis daTqma qorwinebis akrZalvis Sesaxeb germaniis 
samoqalaqo kodeqsis §134-is gamoyenebiT, vinaidan igi ewinaaRmdegeboda 
dasaqmebulis uflebas ojaxis dacvaze, mis Rirsebasa da pirovnebis 
Tavisufali ganviTarebis uflebas. mocemul gadawyvetilebaSi Sromis 
sasamarTlo pirdapiri teqstiT daupirispirda giunter diurigis pozicias 
kerZo samarTlis damoukidebeli xasiaTis Sesaxeb. miuxedavad amisa, 
Sromis davaTa sasamarTlos azriT, diurigis TeoriaSic arsebobs 
SromiTi davebis sasamarTlos midgomasTan mimsgavsebuli msjeloba. 
kerZod is, rom ZiriTadi uflebebi iWreba zogadi xasiaTis daTqmebis, 
gansakuTrebiT ki, samoqalaqo kodeqsis §138-is 385  SinaarsSi. sasamarTlos 
azriT, diurigis mosazreba imis Sesaxeb, rom ZiriTadi uflebebi mxolod 
saxelmwifo xelisuflebas boWavs arasworia, xolo samoqalqo kodeqsis 
§138-is gamoyeneba saWiroebs subieqtur winapirobebs (elementebs).386 
 1987 wlis 5 martis gadawyvetilebaSi Sromis davaTa sasamarTlo Seexo 
profesiul kavSirSi gawevrianebis gamo dasaqmebulis ganTavisuflebis 
sakiTxs. sasamarTlos mixedviT, gaerTianebis Tavisufleba moqmedebs 
uSualo wesiT kerZo samarTlis subieqtebs Soris.387 
 pirvelad 1986 wlis 27 maisis gadawyvetilebaSi Secvala Tavisi midgoma 
Sromis davaTa sasamarTlom. gadawyvetileba Seexeboda samuSao adgilze 
personaluri monacemebis damuSavebas. sasamarTlom aRniSna, rom ZiriTadi 
kanonis me-10 muxli, romelic icavs mimowerisa da Setyobinebis 
saidumloebas, ar moqmedebs pirdapiri gziT kerZo pirTa Soris arsebul 
urTierTobebSi.388 
 1992 wlis 15 ivlisis gadawyvetilebaSi sasamarTlom  ganixila 
saxelSekrulebo daTqma dasaqmebulis anazRaurebis daqviTvis Sesaxeb. 
sasamarTlos msjelobiT, samoqalaqo kodeqsis §138 icavs xelSekrulebis 
sust mxares ekonomikuri da inteleqtualuri Zalauflebis mqone 
mxarisagan.389 
 1994 wlis 16 martis gadawyvetilebaSi Sromis davaTa sasamarTlo 
iziarebs sakonstitucio sasamarTlos midgomas ZiriTadi uflebebis 
horizontalur efeqtTan dakavSirebiT. mocemuli gadawyvetileba 
Seexeboda saxelSekrulebo daTqmas damsaqmeblis mier gaweuli 
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ganaTlebis xarjebis anazRaurebis valdebulebis Sesaxeb. sasamarTlos 
azriT, samoqalaqo kodeqsis §242 390  mosamarTlisagan uzrunvelyofs 
xelSekrulebis Sinaarsis kontrols; samoqalaqo kodeqsis es norma 
ganixileba saxelSekrulebo Tavisuflebis (bunebriv) sazRvrad; am dros 
saTanado yuradReba unda daeTmos damsaqmeblisa da dasaqmebulis 
konkurirebad ZiriTad uflebebs. sasamarTlos ganixilavs damsaqmeblisa 
da dasaqmebulis urTierTobas rogorc darRveul saxelSekrulebo 
paritetis tipur SemTxvevas da cdilobs aRadginos balansi maT ZiriTad 
uflebebs Soris sakonstitucio sasamarTlos praqtikaSi Camoyalibebuli 
kriteriumebis mixedviT; es ki gulisxmobs rogorc  konkretul 
SemTxvevaSi xelSekrulebis mxareTa molaparakebis Tavisuflebis 
gansazRvras, ise molaparakebis Sedegebis analizs.391 
 1994 wlis 11 maisis gadawyvetilebaSi romelic Seexeboda SromiTi 
urTierTobebis dasrulebis Semdgom damsaqmeblis uflebas gacnoboda 
damsaqmebelTan arsebul personalur monacemebs (aqtebs), Sromis davaTa 
federalurma sasamarTlom pirdapiri teqstiT uaryo Zveli midgoma 
ZiriTadi uflebebis pirdapiri moqmedebis Sesaxeb da miemxro 
sakonstitucio sasamarTlos mier dadgenil msjelobas ZiriTadi 
uflebebis ,,radiaciuli~ moqmedebis Sesaxeb. 392  Tavis Semdgom praqtikaSi 
sasamarTlo am poziciis erTguli darCa.393 
 federaluri SromiTi sasamarTlos mier gamotanili erT-erTi cnobili 
gadawyvetileba dasaqmebulis mier samuSao adgilze islamuri 
Tavsaburavis xmarebis uflebas Seexeboda:  
 damsaqmebelma moSala SromiTi xelSekruleba, vinaidan damsaqmebeli 
samuSao adgilze islamur Tavsaburavs xmarobda. damsaqmeblis mtkicebiT, 
misi produqcia germaneli mosaxleobis iseT segmentze iyo gaTvlili, 
romlisTvisac SesaZloa gamyidvelis msgavsi Cacmuloba miuRebeli 
yofiliyo da, Sesabamisad, ekonomikurad daezaralebina. sasamarTlo dadga 
amocanis winaSe, daedgina saTanado balansi damsaqmeblis mewarmeobis 
Tavisuflebis ZiriTad uflebasa (profesiis arCevanis Tavisuflebasa) da 
dasaqmebulis rwmenisa da aRmsareblobis Tavisuflebas Soris. 
damsaqmeblis samewarmeo Tavisufleba moiazrebs damsaqmeblis uflebas 
daawesos konkretuli regulaciebi samuSao adgilze dasaqmebulis 
CacmulobasTan dakavSirebiT. Tumca, sasamarTlos azriT, es ufleba unda 
gamoiyenon samoqalaqo kodeqsis §315-is pirveli abzaciT 394  gansazRvruli 
,,samarTliani interesis~ farglebSi, xolo am normis Sinaaris 
gansazRvraSi monawileobs dasaqmebulis rwmenisa da aRmsareblobis 
Tavisuflebis ZiriTadi ufleba. §315-is farglebSi maqsimalurad unda 
realizdes dasaqmebulisa da damsaqmeblis ZiriTadi uflebebi. vinaidan 
damsaqmebelma ver daamtkica sasamarTlos winaSe realuri ekonomikuri 
zianis arseboba, romelic gamowveuli iqneboda gamyidvelis mier 
Tavsaburavis xmarebiT, mxolod zaralis varaudi ar miiCnia sasamarTlom 
saTanado argumentad imisaTvis, rom SeezRuda dasaqmebulis rwmenisa da 
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aRmsareblobis Tavisufleba. Sedegad, damsaqmebels daevala, aRedgina 
dasaqmebuli samuSao adgilze da aenazRaurebina misTvis ganacduri 
dReebi.395 mogvianebiT Sromis sasamarTlos gadawyvetilebas mxare dauWira 
sakonstitucio sasamarTlomac.396  
 mocemul gadawyvetilebas akritikebs profesori gregor Tiusingi. misi 
azriT, rTulia imis dadgena, Tu rodis axdens dasaqmebulis qceva 
(Cacmuloba) arsebiT Tu araarsebiT negatiur gavlenas damsaqmeblis 
ekonomikur interesebze. garda amisa, misi mtkicebiT, germaniis 
sasamarTloebi umeteswilad damsaqmeblis pozicias emxrobodnen im 
gadawyvetilebebSi, romlebSic dasaqmebulebi, TavianTi pirovnebis 
Tavisufali ganviTarebis uflebaze dayrdnobiT, asaCivrebdnen 
damsaqmeblis moTxovnebs CacmulobasTan dakavSirebiT (igulisxmeba, 
BVerwG, NJW 1990, 2266; OVG Münster, NJW 1989, 2770; BverfG, NJW 1991, 1477; LAG 

Hamm, BB 1992, 430). Tiusingi sasamarTloebs mikerZoebulobaSi 
adanaSaulebs, vinaidan manamade Camoyalibebuli praqtikisagan 
gansxvavebiT, mocemul SemTxvevaSi rwmenisa da aRmsareblobis ZiriTadi 
ufleba ufro didi wonis mqone aRmoCnda, vidre sxva saqmeebSi momCivanTa 
pirovnebis Tavisufali ganviTarebis ufleba.397  
 

3.2. federaluri sasamarTlos praqtika 

 sakonstitucio sasamarTlos mier ,,liuTis~ gadawyvetilebis miRebamde 
germaniis federaluri (uzenaesi) sasamarTloc  iziarebda kerZo 
samarTalSi ZiriTad uflebebis pirdapiri moqmedebis Teorias. magaliTad, 
1952 wlis gadawyvetilebaSi sasamarTlom imsjela ojaxis sacxovrebelSi 
sayvarelTan erTad erT-erTi meuRlis cxovrebis SesaZleblobis sakiTxze. 
sasamarTlom aRniSna, rom ZiriTadi kanonis me-6 muxlsa398 da 1-li muxlis 
me-3 abzacs 399  pirdapiri moqmedebis Zala aqvs. es ZiriTadi uflebebi ki 
uzrunvelyofs deliqtur dacvas samoqalaqo kodeqsis §823-is400 mixedviT.401  
 germaniis sakonsititucio sasamarTlo praqtikis ganviTarebasTan erTad 
icvleba federaluri (uzenaesi) sasamarTlos msjelobac. 402  1998 wlis 23 
noembris gadawyvetilebaSi federaluri sasamarTlo ayalibebs Tavis 
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msjelobas kerZosamarTlebriv urTierTobebSi ZiriTadi uflebebis 
arapirdapiri moqmedebis Sesaxeb. sasamarTlom daadgina, rom safexburTo 
kavSiri, romelic regionis masStabiT ,,zedmeti Zalauflebis~ mqonea, 
iZulebulia, miiRos wevrad amis msurveli safexburTo gaerTianeba. 
sasamarTlos mixedviT, gaerTianebis Tavisufleba miekuTvneba im ZiriTad 
uflebebs, romelic arapirdapir moqmedeben kerZo samarTalSi; mas 
mniSvneloba eniWeba samoqalaqo samarTlis zogadi xasiaTis daTqmebis 
meSveobiT. Sesabamisad, samoqalaqo kodeqsis §826 403  mixedviT, kerZo pirs 
SesaZloa daekisros gaerTianebis uzrunvelyofa, Tuki mas socialur Tu 
ekonomikur sferoSi ,,moWarbebuli~ Zalaufleba aqvs; es ki unda 
ganxorcieldes orive mxaris Rirsi interesis dabalansebis gziT.404 
  

4. Sualeduri daskvna 

 kerZo samarTalSi ZiriTadi uflebebis pirdapiri da arapirdapiri 
moqmedebis Sesaxeb Teoriebi mxolod erTi SexedviT aris gansxvavebuli. 
droTa ganmavlobaSi isini sakmaod dauaxlovda erTmaneTs. pirdapiri 
moqmedebis momxreni amowmeben, SeiZleba Tu ara, konkretul SemTxvevaSi 
ZiriTad uflebas, Tavisi miznidan gamomdinare, hqondes moqmedebis Zala 
kerZo pirTa Soris arsebul urTierTobebSi; xolo arapirdapiri 
moqmedebis momxreni kerZo samarTlis zogadi xasiaTis daTqmebis 
meSveobiT ZiriTadi uflebebis radiaciuli moqmedebis SesaZleblobas 
ganixilaven. 405  rogorc adreulma praqtikam gvaCvena, verc ZiriTadi 
uflebebis pirdapiri moqmedebis gamoyenebis SemTxvevaSi SeZles 
sasamarTloebma Tavi aeridabinaT samoqalaqo samarTlis zogadi xasiaTis 
daTqmebis ganmartebisaTvis. aSkaraa, rom ZiriTadi uflebis mizani da 
Sinaarsi am daTqmebis iterpretaciisaTvis arsebiTi mniSvnelobis 
Semcvelia. mTavari gansxvaveba am or wamyvan Teorias Soris mdgomareobs 
im sakiTxSi, afuZnebs Tu ara ZiriTadi ufleba (subieqtur) damoukidebel 
moTxovnas kerZo samarTalSi. sxva sityvebiT, SeZlebs Tu ara kerZo piri, 
waradginos moTxovna saerTo sasamarTloSi mxolod misi ZiriTadi 
uflebis darRvevis motiviT. praqtikuli kuTxiT, es sakiTxi naklebad 
mniSvnelovania, vinaidan samoqalaqo samarTlis moqnili xasiaTidan 
gamomdinare, rTuli warmosadgenia situacia, rodesac kerZo piri ver 
moaxerxebs Tavisi moTxovnis formulirebas. yovelTvis moiZebneba iseTi 
zogadi xasiaTis norma, romlis meSveobiT piri SeZlebs ,,SefuTos~ 
ZiriTadi uflebis Sinaarsi. 406  Tuki aseTi norma ar aRmoCnda 
kanonmdeblobaSi, maSin samoqalaqo saqmeTa sasamarTlo ar unda SeiWras 
kanonmdeblis uflebamosilebaSi amgvari moTxovnis aRiarebis gziT. ar 
unda dagvaviwydes, rom ZiriTadi uflebebisaTvis Tanmdevi Tanazomierebis 
principisagan Tavisufali sivrcis amovseba, upirveles yovlisa, 
kanonmdeblis movaleobaa. 407   mosamarTlis mier ZiriTad uflebebze 
dayrdnobiT samarTlis ganmarteba ar unda ewinaaRmdegebodes kanonis 
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teqsts da aseve ar unda SeewinaaRmdegos kanonmdeblis aSkara nebas. 408 
samarTlis ganamrtebisas mosamarTlem ar unda Secvalos kanonmdebeli 
pirdapiri gagebiT. samarTlis intepretaciis procesSi igi damokidebulia 
kanonmdeblis mier miRebul Sefasebebze. samoqalaqo saqmeTa 
sasamarTloebs SeuZliaT maqsimalurad daeyrdnon moqmed samarTals 
arsebuli xarvezebis (xvrelebis) amovsebis mizniT. es ki, ukeTesad 
xorcieldeba zusti konstituciuri debulebebis arsebobis pirobebSi.409  
 ase rom, samoqalaqo saqmeTa mosamarTlem konstituciuri dacvis 
uzrunvelyofis mizniT unda Seamowmos, ganicdis, Tu ara mis mier 
gamoyenebuli materialuri norma (samarTali) ZiriTadi uflebebis 
zegavlenas da Tuki asea, maSin man am debulebebis ganmartebisa da 
gamoyenebis dros, unda miiRos mxedvelobaSi ZiriTadi uflebebidan 
gamomdinare kerZo samarTlis cvlilebebi. es aris ZiriTadi uflebebis 
mier samoqalaqo saqmeTa mosamarTlis boWvis arsi.410 
 amasTan, samoqalaqo samarTlis damoukidebeli xasiaTis SenarCunebis 
mizniT, mosamarTle frTxilad unda moekidos kerZo samarTlebriv davaSi 
ZiriTadi uflebebis gamoyenebas. sxva sityvebiT, ZiriTadi uflebis 
gamoyeneba SesaZlebelia mxolod im SemTxvevaSi, rodesac igi imdenad did 
gavlenas axdens samoqalaqo samarTlis normis Sinaarsze, rom 
SeuZlebelia misi ignorireba sasamarTlos gadawyvetilebaSi.411 
 germaniaSi saxelSkrulebo samarTalSi ZiriTadi uflebebis moqmedebam 
Seqmna specialuri wesebi, romlebic xels uSlis arasaxelmwifo 
moTamaSeebis mier ekonomikuri da socialuri Zalauflebis borotad 
gamoyenebas. 412  rodesac socialuri saxelmwifos principis gamoyenebiT 
mosamarTle zRudavs xelSekrulebis Zlieri mxaris Zalauflebas sustis 
sasargeblod, am dros igi garkveul realobas eyrdnoba, rac istoriulad, 
,,usazRvro~ Tavisuflebam da saxelmwifos Caurevlobam gamoiwvia.413 
 kerZo avtonomiis principi, romelic pirovnebis TviTgamorkvevas 
moiazrebs, moiTxovs, rom es ukanaskneli faqtobrivad (realurad) 
ganxorcieldes. Tuki xelSekrulebis romelime mxares iseTi ,,wona“ aqvs, 
rom igi, faqtobrivad, Tavad gansazRvravs xelSekrulebis Sinaarss, maSin 
igi xelSekrulebis meore mxaris magier iyenebs misi TviTgamorkvevis 
uflebas (e.w. ~Fremdbestimmung”). 414  rodesac msgavsi xasiaTis disbalansia 
mxareTa molaparakebis Zalebs Soris da es kanonmdebels yuradRebis miRma 
rCeba, aRniSnuli rodi niSnavs imas, rom saxelSekrulebo praqtika ZalaTa 
Tavisufali TamaSis farglebSi unda warimarTos. 415iq, sadac specialuri 
kanonmdeblobisagan Tavisufali sivrcea, moqmedebs samoqalaqo samarTlis 
zogadi xasiaTis daTqmebi zneobisa da keTilsindisierebis Sesaxeb. 416 

                                                           
408

Oeter S.,,,Drittwirkung” der Grundrechte und die Autonomie des Privatrechts, AöR 119 (1994), 547-548. 
409

Classen C.D. Die Drittwirkung der Grundrechte in der Rechtsprechung des Bundesverfassungsgerichts, AöR 122 

(1997), 85-86. 
410

Eschenbach J., Niebaum A.F., Von der mittelbaren Drittwirkung unmittelbar zur staatlichen Bevormundung, NVwZ 

1994, 1080. 
411

BVerGE 7, 198, B. 
412

Hesse K., Bestand und Bedeutung der Grundrechte in der Bundesrepublik Deutschland, EuGRZ 1978,  437 
413

Gamillscheg F., Die Grundrechte im Arbeitsrecht, AcP 164 (1964), 444-445 
414

BVerfGE 81, 242, C, Rn.47. 
415

BVerfGE 81, 242, C, Rn.49. 
416

BVerfGE 97,169. 



98 
 

xolo, maTi meSveobiT, ZiriTadi uflebebis ,,radiaciuli“ efeqtis WrilSi 
SesaZlebelia aRdges saxelSekrulebo samarTlianoba. 
 samarTlebrivi usafrTxoebis moTxovnaTa gaTvaliswinebiT, am 
koreqtirebadi midgomis gamoyeneba ar aris daSvebuli saxelSekrulebo 
balansis darRvevis nebismier SemTxvevaSi. saWiroa, mosamarTlem Seicnos, 
rom saqme aqvs saxelSekrulebo molaparakebis ZalaTa disbalansis tipur 
SemTxvevasTan, sadac aSkaraa xelSekrulebis romelime mxaris 
upiratesoba, xolo xelSekrulebis Sedegebi Cveulebrivze did tvirTad 
awveba meore mxares.417 
 sasamarTlo praqtika arafers ambobs horizontaluri (Tanaswor mxareTa 
Soris arsebuli) saxelSekrulebo urTierTobebis Sesaxeb. Tumca es rodi 
niSnavs imas, rom adamianis Rirsebis dacva SezRudulia mxolod 
vertikaluri urTierTobebiT. ZiriTadi uflebebis ,,radiaciuli~ efeqti, 
mxolod ,,sustTa dacvis~ meqanizmiT ar Semoifargleba. amitom im 
SemTxvevaSic, Tuki mxareTa Soris ar aris darRveuli saxelSekrulebo 
pariteti, moqmedebs samoqalaqo kodeqsis daTqma zneobriobis 
Sesaxeb. 418 ,,zneobriobis“ socialuri daTqmis gamoyenebisaTvis, upirveles 
yovlisa, saWiroa ganxilul iqnes erTiani RirebulebiTi sistema, romelic 
xalxma Tavisi sulieri da kulturuli ganviTarebis Sedegad Camoayaliba 
da konstituciaSi daafiqsira.419  
 rogorc samecniero literaturis kvlevam aCvena, adamianis uflebaTa 
horizontalur moqmedebas uamravi mowinaaRmdege hyavs. Tuki adamianis 
uflebaTa horizontaluri efeqtis Sesaxeb diskusias Soridan SevxedavT, 
davinaxavT im mizezebs, romlebic mis aRiarebas abrkolebs. upirveles 
yovlisa, adamianis uflebebis Tanamedrove eqspertebs uWirT, miiRon 
adamianis uflebebis cnebasTan erTad ,,adamianis valdebulebebis~ 
koncefcia, romelmac SesaZloa, daakninos pirvelis mniSvneloba. 420 garda 
amisa, winaaRmdegobas ganapirobebs misi siaxlove politikasa da bunebiT 
samarTalTan. pozitivistur samarTlebriv tradiciebze aRzrdili 
iuristebisaTvis diskomfortis momgvrelia situacia, rodesac isini ver 
eyrdnobian konkretul kanonsa Tu sasamarTlo gadawyvetilebas. ZiriTadi 
uflebebis horizontaluri efeqtis miReba rTulia, vinaidan muSaoba 
gviwevs Tavisuflebebis uzrunvelmyof bundovan teqstebTan. Tumca 
zustad es gvaZlevs SesaZleblobs, ar davemonoT samarTlis moZvelebul 
formulirebas (interpretacias), aramed ganusazRvrelobisadmi sistemuri 
damokidebulebiT SevasworoT da ganvaviTaroT Tavisuflebebis Sinaarsi.421 
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VII. adamianis uflebebis gavlena saxelSekrulebo samarTalze adamianis 
uflebaTa evropuli sasamarTlos precedentuli samarTlis WrilSi 

  
 ,,saerTaSoriso da erovnuli samarTlis sistemebis urTierTqmedebis 
aqtivizacia Tanamedrove msoflios erT-erTi damaxasiaTebeli niSania~. 
aRniSnuli procesis safuZvelia Sida da saerTaSoriso kanonierebis 
erTianobis ideis SeRweva adamianTa samarTlebriv cnobierebaSi. 422  garda 
konstituciebSi mocemuli adamianis ZiriTadi uflebebis katalogisa, dRes 
sakmaod efeqtianad moqmedebs adamianis uflebaTa dacvis saerTaSoriso 
instrumentebi. adamianis uflebaTa Rirebulebebis meSveobiT 
kerZosamarTlebrivi davebis gadawyvetis tendencia ikveTeba adamianis 
uflebebis damcav, sxvadasxva saerTaSoriso sasamarTloTa 
precedentebSic.423 maT Soris wamyvan adgils, udavod, adamianis uflebaTa 
evropuli sasamarTlo ikavebs. swored amitom, sainteresoa, rogor 
gavlenas axdens adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropul konvencia da mis safuZvelze ganviTarebuli precedentuli 
samarTali erovnul kerZosamarTlebriv sistemebze, gansakuTrebiT, 
saxelSekrulebo samarTalze. 
 imisaTvis, rom siRrmiseulad gamovikvlioT adamianis uflebaTa 
evropuli konvenciis gavlena saxelSekrulebo samarTalze, saWiroa 
sakiTxis analizi or ganzomilebaSi – rogorc strasburgis sasamarTlos 
marTlmsajulebis sferoSi, ise erovnul sasamarTloTa mier ganxilul 
saxelSekrulebo davebSi. aRniSnuli midgoma iZleva SesaZleblobas 
problematika gaanalizdes rogorc saerTaSoriso, ise konvenciis 
monawile saxelmwifoTa doneze. es ki dagvexmareba ganvsazRvroT, Tu 
rogoria adamianis uflebaTa evropuli sasamarTlos precedentuli 
samarTlis moqmedebis forma da Zala saxelSekrulebo samarTalSi. 
 
 

1. adamianis uflebaTa evropuli konvencia, rogorc saerTaSoriso 
samarTlis nawili, da misi gavlena saxelSekrulebo samarTalze 

    
 adamianis uflebaTa evropuli sasamarTlo droTa ganmavlobaSi evropis 
sakonstitucio sasamarTlos formas iRebs. misi marTlmsajulebis 
meSveobiT erTmaneTs daukavSirda evropis ganviTarebadi, yofili 
socialisturi, qveynebi da evrokavSiri. 424  dRes sasamarTlos gavlena 
bevrad masStaburia, vidre es Cafiqrebuli iyo Tavdapirvelad.  Tavisi 
precedentuli samarTlis meSveobiT igi iWreba konvenciis monawile 
saxelmwifoTa suverenitetsa da moqalaqeTa kerZo avtonomiaSi. 

 

                                                           
422cnobilaZe p., erovnuli kanonmdeblobisa da saerTaSoriso samarTlis urTierTqmedeba, 
saqarTvelo da saerTaSoriso samarTali (statiaTa krebuli), red. k. korkelia, i. 
sesiaSvili, Tbilisi, 2001, 48. 
423

 ix. González J.M., The Doctrine of the Drittwirkung der Grundrechte in the Case Law of the Inter-American Court 

of Human Rights,  Universidad Carlos III de Madrid - Faculty of Social Sciences and Law, February 1, 2008, 1-31; / 

Streinz R., Leible S., Die unmittelbare Drittwirkung der Grundfreiheiten - Überlegungen aus Anlass von EuGH, EuZW 

2000, Heft 15, 459-467; / Starke M.F., EU-Grundrechte und Vertragsrecht, Mohr Siebeck, Tübingen, 2016, 445 p. 
424

Greer S., What's Wrong with the European Convention on Human Rights, Human Rights Quarterly, Vol. 30, No. 3 

(Aug., 2008), 683-684. 



100 
 

 
1.1. adamianis uflebebi, rogorc saerTaSoriso samarTlis nawili 

 
 adamianis uflebaTa dacvis internacionalizaciis mniSvnelovani Sedegi 
iyo is garemoeba, rom individebi gaxdnen saerTaSoriso samarTlis  mier 
uflebebiT aRWurvili da nawilobriv saerTaSoriso samarTlis 
subieqtebi. aRniSnuliT Seicvala saerTaSoriso samarTlis tradiciuli 
gageba, romelic SezRuduli iyo saxelmwifoTaSorisi da saerTaSoriso 
organizaciebis samarTliT. saxelmwifom dakarga tradiciuli ufleba 
moeqces Tavis moqalaqes survilisamebr. Seicvala saxelmwifos mizanic:  
igi mdgomareobs ara mxolod suverenuli erebis damoukideblobis 
dacvaSi, aramed individis dacvasa da misi ganviTarebis xelSewyobaSi. ase 
rom, saxelmwifo suverenitetis ,,relativaciis~ Sedegad adamianis 
uflebebi saerTaSoriso urTierTobebis mniSvnelovani elementi gaxda. 
dRes adamianis uflebebi ufro metia  vidre saxelmwifos winaaRmdeg 
mimarTuli uflebebi. isini amave dros saxelmwifoTa saerTo interesebs 
emsaxureba da am gziT ayalibebs obieqtur wesrigs e.w. saerTaSoriso 
~ordre pulic-s”.425 
 amave dros masStaburma problemebma da globalizaciam aiZula 
saxelmwifoebs ufro mWidrod eTanamSromlaT saerTaSoriso 
organizaciebis farglebSi.426 tipurad, saxelmwifosaTvis damaxasiaTebeli 
funqciebi, rogoric aris adamianis usafrTxoeba, Tavisuflebisa da 
Tanasworobis uzrunvelyofa nawilobriv gadaeca saerTaSoriso 
organizaciebsa da warmonaqmnebs. ufro metic,  arasaxelmwifo aqtorebi 
(rogorc saerTaSoriso, ise saxelmwifo doneze) iziareben saxelmwifos 
tradiciul funqciebs.  am tendenciis Sedegia is, rom ,,mmarTveloba~ 
gadanawilebulia saxelmwifos miRma. saxelmwifo konstituciebs aRar 
SeuZliaT ganaxorcielon totaluri mmarTveloba; erovnuli konstitucia 
aRar aris ,,sruli konstitucia~:  mas avsebs saerTaSoriso samarTlis 
instrumentebi. 427 Sesabamisad, erovnuli konstituciebisagan funqciaTa 
gadacema saerTaSoriso samarTalze ganapirobebs e.w.  `saerTaSoriso 
xasiaTis damxmare konstituciebis~ (germ. Völkerrechtliche Nebenverfassung) 

Camoyalibebas. es tendencia gansakuTrebiT SesamCnevia adamianis uflebaTa 
samarTalSi.428 
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    1.2. adamianis uflebaTa dacvis evropuli konvenciis mniSvneloba 

adamianis uflebaTa saerTaSoriso dacvaSi da misi 

konstitucionalizaciis tendencia 

 adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvencia 
adamianis uflebaTa dacvis pirveli regionuli instrumentia. 429  mis 
safuZvelze Camoyalibebuli adamianis uflebaTa evropuli sasamarTlo 
gaxda saerTaSoriso sasamarTlos modeli, romelmac daamtkica, rom 
SesaZlebelia adamianis uflebebisa da Tavisuflebebis dacvis 
uzrunvelyofa gansxvavebuli kulturisa da tradiciebis mqone 
qveynebisaTvis. strasburgis sasamarTlos precedentulma samarTalma 
konvenciis monawile saxelmwifoTa erovnul samarTlSi farTo aRiareba 
moipova da ganapiroba cvlilebebi maT Sida kanonmdeblobebSi.430adamianis 
uflebaTa evropuli sasamarTlos aqtiuri praqtikis Sedegad, adamianis 
uflebaTa dacvis evropuli konvencia dRes ufro farTo gavlenis mqonea, 
vidre es Cafiqrebuli iyo 1950 wels. misi moqmedebis areali gaizarda ara 
mxolod monawile saxelmwifoTa ricxvis zrdis Sedegad, aramed misi 
regulirebis sferos mixedviT. 431Tavdapirvelad sasamarTlo ganixilavda 
aseulobiT saqmes yovelwliurad, axla ki sasamarTlo ramdenime aTas 
saqmes ganixilavs yovel wels. sasamarTlo erTgvari revoluciuri 
instrumentia, romelmac konvenciis monawile saxelmwifoTa suverenitetze 
sakmaod didi gavlena iqonia.432 
 rogorc aRiniSna, saerTaSoriso samarTlis mizania ara mxolod 
saxelmwifoTa Soris arsebuli urTierTobebis mowesrigeba, aramed aseve 
im avtonomiuri sistemis Camoyalibeba, romelic erovnul interesebTan 
mimarTebiT upiratesobis mqonea. 433  sxva sityvebiT, etapobrivad 
mimdinareobs rogorc mTlianad saerTaSoriso samarTlis, ise adamianis 
uflebaTa sistemebis konstitucionalizacia.434 konstituciis mniSvneloba 
icvleba  sxvadasxva konstituciuri kulturis gaTvaliswinebiT. 
konstitucia istoriulad mWidrod dakavSirebuli iyo saxelmwifosTan, 
Tumca es termini arasodes yofila  eqskluziurad mxolod saxelmwifos 
uzenaes kanonTan mimarTebiT gamoyenebuli. Sesabamisad, savsebiT 
SesaZlebelia, movaxdinoT sakonstitucio samarTlis konceptualizacia 
saxelmwifos  cnebis miRmac. 435 miuxedavad imisa, rom ar arsebobs 
konstitucionalizmis sayovelTaod aRiarebuli ganmarteba, yvelaze 
martivi gagebiT, Tanamedrove konstitucionalizmi moicavs saxelmwifo 
xelisuflebis  SezRudvis regulacias, samarTlis uzenaesobasa da 
ZiriTadi uflebebis dacvas. swored amitom, zogierTi avtoris azriT, 
konvencia amyarebs konstituciur marTlmsajulebas, vinaidan igi aris 
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sistema, romelic ganamtkicebs ZiriTad uflebebs da uzrunvelyofs maT 
dacvas sasamarTlos meSveobiT. konvenciis konstitucionalizaciis efeqts 
iZleva misi individualuri marTlmsajulebisa da nacionalur 
samarTlebriv wesrigSi konvenciis inkorporaciis kombinacia.436 
 is, rom konvenciis monawile saxelmwifoTaTvis strasburgis sasamarTlo 
ufro metad konstituciuri gaxda, vidre adre iyo, Tavad sasamarTloc 
aRniSnavs. kerZod, saqmeSi “Loizidou v. Turkey”   sasamarTlom dasZina, rom 
`konvencia aris evropuli sajaro wesrigis konstituciuri 
instrumenti~. 437 amrigad, strasburgis sasamarTlom saxelmwifoTa 
nacvalgebis principis nacvlad evropuli sajaro wesrigi Camoayaliba.

438 
 strasburgis sasamarTlo, SegviZlia, SevadaroT nacionalur uzenaes da 
sakonstitucio sasamarTloebs: xSirad isini msgavsi problemebis winaSe 
dganan da iyeneben erTsa da imave teqnikasa da meTodologias am 
problemaTa mosagvareblad. 439 kerZod, adamianis uflebaTa darRvevis 
faqtebis gamoZiebisas rogorc strasburgis sasamarTlo, ise nacionaluri 
sakontitucio sasamarTloebi adgenen, Tu ramdenad legitimuria mizani, 
romlis gamoc izRudeba adamianis ufleba; aqvs Tu ara Carevas Sesabamisi 
sakanonmdeblo safuZveli; ramdenad Tanazomieria igi da aucilebeli 
demokratiuli sazogadoebisaTvis; 440 sasamarTlo ukve ajgufebs msgavsi 
Sinaarsis saCivrebs `erTi klasis saCivrebSi~; konvenciis 35-e muxli, 
nacionaluri sakonstitucio sasamarTloebis msgavsad, adgens 
`mniSvnelovani zianis~ tests saCivris dasaSvebobisaTvis; monawile 
saxelmwifoTa sistemuri problemebis aRmofxvrisa da aseve sasamarTlos 
gantvirTvis mizniT, erT-erTi wingadadgmuli nabijia piloturi 
gadawyvetilebebis procedurac, romelic sasamarTlom pirvelad saqmeSi 
“Broniowski v. Poland” gamoiyena. piloturi gadawyvetileba iZleva 
SesaZleblobas SeCerdes ganmeorebiTi xasiaTis saCivrebis ganxilva, xolo  
saxelmwifos mieces SesaZlebloba, aRmofxvras struqturuli problema, 
sanam moxdebodes analogiuri xasiaTis sxva saqmeebis ganxilva.441 
 garda amisa, strasburgis sasamarTlo sakonstitucio sasamarTlos 
Semdegi maxasiaTeblebiT gamoirCeva: (avtoriteti) kompetencia ganmartos 
samarTali, ganviTarebuli precedentuli praqtika da saCivrebis mdgradi 
raodenoba.442  
 2010 wlis 1 ivniss adamianis uflebaTa dacvis evropuli konvenciis me-14 
damatebiTi oqmis impelementaciis miuxedavad, romelsac mniSvnelovnad 
unda Seemsubuqebina strasburgis sasamarTlos samuSao procesi, 
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sasamarTlo mainc dgas gadatvirTulobis problemis winaSe. 443 me-14 
damatebiTma oqmma mniSvnelovani clilebebi Seitana konvenciaSi: SemoiRes 
davis mSvidobianad mogvarebis instituti; 444 saCivris dasaSvebobis axali 
kriteriumi warmoadgines – kerZod, sasamarTlo ar ganixilavs saCivars, 
Tuki ganmcxadebels ar miadga mniSvnelovani ziani, an Tu saCivari ar 
exeba mniSvnelovan sakiTxs adamianis uflebaTa dacvis sferoSi; 445  me-14 
damatebiTi oqmis miRebis Sedegad, amoqmedda erTi mosamarTlis mier 
saCivris dasaSvebobis Sesaxeb msjelobis meqanizmi.446 
 kidev erTi mniSvnelovani cvlileba, rac xels uwyobs konvenciis 
konstitucionalizacias, aris 2013 wels miRebuli me-16 damatebiTi oqmiT 
gaTvaliswinebuli sasamarTlos mosazrebis (ingl. advisory opinion) 
instituti. kerZod, me-16 damatebiTi oqmis 1-li muxlis mixedviT, misi 
ZalaSi Sesvlis Semdgom xelSemkvrel saxelmwifoTa mier winaswar 
gansazRvrul umaRles sasamarTloebsa da tribunalebs eniWebaT ufleba 
gamoiTxovon strasburgis sasamarTlosagan mosazreba konvenciis im 
principebTan dakavSirebiT, romlebic ukavSirdeba konvenciaSi da mis 
Sesabamis damatebiT oqmebSi ganmartebuli uflebebisa da Tavisuflebebis 
gamoyenebasa da interpretacias. amasTan, erovnul sasamarTlos SeuZlia 
moiTxovos mxolod mimdinare saqmesTan dakavSirebuli mosazreba. 447 
marTalia, sasamarTlos mier wardgenili mosazreba ar iqneba 
savaldebulo iuridiuli Zalis mqone, 448  magram es meqanizmi xels 
Seuwyobs strasburgis precedentuli samarTlis gavlenas nacionalur 
samarTalze, maT Soris, saqarTvelos samarTalze.449 
 sasamarTlo aRiarebs sakuTar precedentebs da Seasworebs maT, mxolod 
im mizniT, rom uzrunvelyos konvenciis mier socialuri cvlilebebis 
asaxva. 450 mokled, sasamarTlos aqvs yvela formaluri uflebamosileba 
imisaTvis, rom ganaxorcielos batonoba konvenciis ganviTarebaze. 
 strasburgis sasamarTlos precedentuli samarTali, SesaZloa, 
gamoyenebul iqnes rogorc saxelmZRvanlo im erovnuli 
xelisuflebisaTvis, romelsac surs uzrunvelyos konvenciis efeqtiani 
moqmedeba.451 miuxedavad imisa, rom konvenciis teqsti migviTiTebs mxolod 
davaSi monawile saxelmwifos pasuxismgeblobaze, danarCen 
saxelmwifoTaTvis strasburgis sasamarTlos gadawyvetilebebi 
saorientacio mniSvnelobis aris, saxelmwifoebi iTvaliswineben 
strasburgis sasamarTlos praqtikas konvenciis darRvevebis Tavidan 
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acilebis mizniT.452 gadawyvetilebaSi “Maestri v. Italy” sasamarTlom aRniSna, 
rom ,,konvenciidan da, kerZod, 1-li muxlidan gamomdinareobs, rom 
konvenciis ratifikaciasTan erTad xelSemkvreli saxelmwifoebi iReben 
valdebulebas, uzrunvelyon TavianTi Sida kanonmdeblobis masTan 
Sesabamisoba ~. 453 garda amisa, evropis sabWos ministrTa komitetic Tavis 
rekomendaciaSi aRniSnavs, rom saxelmwifoebma unda miusadagon TavianTi 
kanonmdebloba da administraciuli praqtika konvenciis 
moTxovenebs. 454 amrigad, strasburgis sasamarTlos gadawyvetilebebs 
axasiaTebT ,,kvazi-erga omnes”

455
 moqmedebis Zala.456 

 ra Tqma unda, monawile saxelmwifoebs SeuZliaT Secvalon sasamarTlos 
mier SemuSavebuli konvenciis interpretacia, magram mxolod konvenciis 
gadaxedvis gziT, rac metad rTuli procesia. delegirebis Tanamedrove 
Teoriis gaTvaliswinebiT, strasburgis sasamarTlo aris ara 
saxelmwifoTa `warmomadgeneli~, aramed ufro `mindobili piri~ 
(rwmunebuli), romelic axorcielebs fiduciur valdebulebebs 
konvenciasTan mimarTebiT.457 
 konvenciis konstituciur efeqtze metyvelebs aseve misi gadawyvetilebaTa 
aRsrulebis sistema: gadawyvetilebaSi “Marckx v. Belgium” sasamarTlom 
ganmarta, rom misi gadawyvetilebebi ZiriTadad aris deklaraciuli 
xasiaTis, xolo saxelmwifoebi Tavisuflebi arian aRsrulebis meTodis 
SerCevaSi. 458  gadawyevetilebebis aRsrulebas meTvalyureobas uwevs 
ministrTa komiteti. aRsrulebis individualur zomebTan (rac gulisxmobs 
uflebaSi Carevis aRkveTas, restituciasa da samarTlian dakmayofilebas) 
erTad saxelmwifoebs ekisrebaT zogadi xasiaTis valdebulebebic. zogadi 
xasiaTis zomebi ki ukavSirdeba monawile saxelmwifoSi arsebul 
struqturul da sistematiur problemebs. saxelmwifos mier zogadi 
xasiaTis zomebis gatarebis valdebuleba SedarebiT axali midgomaa. 
saxelmwifos es valdebuleba momdinareobs konvenciis 46-e muxlis 1-li 
punqtidan, 1-li muxlidan da saerTaSoriso sajaro samarTlis 
principebidan. saxelmwifos ekisreba valdebuleba gamoasworos 
sasamarTlos mier miTiTebuli struqturuli problemebi imisaTvis, rom 
keTilsindisierad Seasrulos Tavisi saerTaSoriso valdebulbebi. Aam 
miznis misaRwevad saxelmwifoebma unda gaanalizon, Tu saidan 
momdinareobs problema – kanonmdeblobidan, sasamarTlo praqtikidan,   
Tu xelisuflebis sxva organodan. Tuki uflebis darRveva erovnuli 
sasamarTlos mier konvenciis araswori interpretaciis Sedegia, 
aRsrulebis Sesaferisi zoma SesaZloa iyos marTlmsajulebis sistemis 
modifikacia. magaliTad,   “Aka v. Turkey” gadawyvetilebis Semdeg TurqeTma 
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mianiWa strasburgis sasamarTlos gadawyvetilebas pirdapiri efeqti 
erovnul marTlmsajulebaSi.459 
Mmiuxedavad zemoaRniSnuli argumentebisa, gasaTvaliswinebelia, rom 
rogorc adamianis uflebaTa saerTaSoriso reJimi, ise Tavad 
saerTaSoriso samarTali jer kidev SezRudulia saxelmwifos Tanxmobis 
roliT. konvenciis sruli konstitucionalizaciis winaaRmdeg moqmedebs 
konvenciis monawile saxelmwifoTa diskreciuli uflebamosileba da misi 
subsidiuri xasiaTi 460 , romelic uaxlesi cvlilebebiT male konvenciis 
preambulis teqstSi Seva. 461 garda amisa, klasikuri kelzeniseuli 
sistemisagan gansxvavebiT, strasburgis sasamarTlos ar gaaCnia 
uflebamosileba baTilad cnos samarTlebrivi aqti. konvenciis sistema 
mxolod individualur marTlmsajulebas uzrunvelyofs. 462  Tumca rac 
ufro efeqtiania nacionaluri implementacia, miT ufro naklebi 
mniSvneloba aqvs samarTlebrivi aqtis baTilad cnobis 
uflebamosilebas. 463 Tuki erovnul samarTlebriv wesrigSi konvencias ar 
aqvs miniWebuli Cveulebriv kanonze maRali statusi da arc pirdapiri 
moqmedebis efeqtiT gamoirCeva, strasburgis sasamarTlos gavlena rogorc 
erovnul kanonmdeblobaze, ise nacionalur sakonstitucio sasamarTloze 
mniSvnelovnad mcirdeba.464 
 

1.3. adamianis uflebaTa evropuli konvenciis horizontaluri efeqti 

 strasburgis sasamarTlo Tavs ikavebs konvenciis horizontaluri 
efeqtis erTiani Teoriis ganviTarebisgan. Tumca aSkaraa, rom misi rolis 
zrdasTan erTad es aucilebeli xdeba.465 
 konvenciis 1-li muxli mniSvnelovnad afarToebs saerTaSoriso 
samarTlis im tradiciul princips, romlis mixedviT, saxelmwifo 
pasuxismgebelia mxolod sakuTari moqalaqis qmedebisaTvis, sTavazobs ra 
yvelas uflebebis dacvas monawile saxelmwifoTa gaumarTlebeli 
Carevisagan. Tumca konvencia da misi damatebiTi oqmebi pirdapir ar 
awesebs  individebs Soris adamianis uflebaTa dacvis movaleobebs. ufro 
metic, konvenciis gamoyeneba pirdapiri wesiT kerZo pirTa Soris 
ewinaaRmdegeba konvenciis princips – “ratione personae”.

466 kerZo pirTa Soris 
konvenciis pirdapiri wesiT moqmedebis winaaRmdeg metyvelebs misi miRebis 
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istoriac. strasburgis sasamarTlos Seqmnis pirveladi winadadebebis 
ganxilvam warmoaCina, Tu rogor cdilobdnen monawile saxelmwifoebi 
SeenarCunebinaT TavianTi tradiciuli, suverenuli uflebebi sasamarTlos 
kompetenciasTan mimarTebiT.467 
 sayuradReboa saqme “Swedish Engine Drivers’ Union v. Sweden”, romelSic 
mopasuxe saxelmwifo uTiTebda mis, rogorc kerZo damsaqmeblis, statusze. 
saxelmwifos mtkicebiT, momCivanTan arsebuli SromiTi urTierTobebi ar 
Sedioda misi sajaro xasiaTis ufleba-movaleobebSi. sasamarTlos azriT, 
`me-11 muxli boWavs saxelmwifos, rogorc damsaqmebels, imis miuxedavad, 
Tu romeli samarTliT aris mowesrigebuli am ukanasknelis urTierToba 
dasaqmebulTan. Sesabamisad, sasamarTlo ar miiCnevs Tavs valdebulad, 
miiRos mxedvelobaSi is garemoeba, rom mosarCelis pretenzia mimarTulia 
orives – koleqtiuri molaparakebebis ofisisa da SvedeTis saxelmwifos, 
rogorc sajaro xelisuflebis matareblis – winaaRmdeg. sasamarTlo 
aseve ar miiCnevs Tavs valdebulebad, rom imsjelos me-11 muxlis pirdapir 
Tu arapirdapir gamoyenebaze kerZo pirTa Soris~.468 
 yvelaze gavrcelebuli Sexedulebis mixedviT, adamianis uflebaTa dacvis 
evropul konvencias axasiaTebs arapidapiri horizontaluri efeqti 
kerZosamarTlebriv urTierTobebSi, vinaidan mas saxelmwifos pozitiuri 
valdebulebebis gamoyenebiT SeuZlia daavaldebulos nacionaluri 
organoebi, daicvan individebi erTmaneTisagan.469 strasburgis sasamarTlos 
araerTgvarovani midgoma am sakiTxis mimarT Tavis gamovlinebas povebs 
kerZo samarTlis or umniSvnelovanes institutSi – xelSekrulebisa da 
memkvidreobis TavisuflebaSi.470 
 naSromis mocemuli nawili orientirebulia warmoaCinos strasburgis 
sasamarTlos damokidebuleba saxelSekrulebo davebis mimarT. Tumca 
sanam uSualod misi gadawyvetilebebis analizs SevudgebodeT, saWiroa, 
gaviazroT is doqtrinuli safuZvlebi, romlebsac sasamarTlo 
kerZosamarTlebriv davebSi iyenebs. konvenciis horizontaluri efeqti 
strasburgis sasamarTlos mier Camoyalibebuli ramdenime elementisagan 
Sedgeba. es aris saxelmwifos pozitiuri valdebulebebi, saxelmwifoTa 
diskreciuli uflebamosileba da  Tanazomierebis principi, romlis 
meSveobiT xorcieldeba kerZo interesebis dabalanseba. 
 

1.3.1. konvenciis monawile saxelmwifoTa pozitiuri valdebulbebi 

 strasburgis sasamarTlos agresiuli politikis erT-erTi Semadgeneli 
nawili aris pozitiuri valdebulebebi, romlebic monawile 
saxelmwifoebs daakisra. pozitiuri valdebulebis gaTvaliswinebiT, 
konvenciis monawile saxelmwifo valdebulia daicvas kerZo pirebi 
erTmaneTis uflebebSi Carevisagan. pozitiuri valdebulebebi SeiZleba 
mimarTuli iyos saxelmwifo xelisuflebis samive Stos mimarT, iqneba es 
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sakanonmdeblo, aRmasrulebebli Tu sasamarTlo. vinaidan 
kerZosamarTlebrivi urTierTobebi, rogorc wesi, erovnuli 
kanonmdeblobis mowesrigebis sagania, swored saxelmwifoTa pozitiurma 
valdebulebam Seqmna konvenciisa da kerZo samarTlis urTierTmimarTebis 
Semowmebis SesaZlebloba.471 
 sarCeli strasburgis sasamarTloSi mxolod saxelmwifos winaaRmdeg 
SeiZleba iqnes Setanili, amitom SeuZlebelia adamianis uflebaTa 
evropulma sasamarTlom pasuxismgebloba daakisros kerZo pirs. 
strasburgis sasamarTlos aRniSnulis ganxorcieleba SeuZlia konvenciis 
monawile saxelmwifoebis mimarT, rodesac isini saTanadod ar icaven 
adamianis uflebebs kerZosamarTlebriv urTierTobebSi. konvenciis 
pirveli muxli, romelic Seexeba adamianis uflebebebis efeqtiani dacvis 
valdebulebas, gulisxmobs aseve saxelmwifos movaleobas, miiRos 
gonivruli da saTando zomebi imisaTvis, rom daicvas adamianis uflebebis 
kerZo pirTa Soris. am gziT, strasburgis sasamarTlom ganaviTara 
saxelmwifos pozitiuri valdebulebebis cneba horizontalur 
urTierTobebSi. 472 
 pozitiuri valdebulebebis gamoyenebiT strasburgis sasamarTlom 
sakmaod farTo precedentuli praqtika Seqmna, romelic ukavSirdeba 
adamianis uflebebis moqmedebas kerZosamarTlebriv urTierTobebSi. es 
precedentebi moicavs Sromis samarTlis, 473 qiravnobis samarTlis, 474 
deliqturi  da saojaxo samarTlis sferoebs475. 
 pozitiuri valdebulebebis koncefcia adamianis uflebebis arapirdapir 
horizontalur efeqtze miuTiTebs, romelic konvenciis monawile 
saxelmwifos CareviT moqmedebs (iqneba es erovnuli marTlmsajuleba, 
administraciuli aqti Tu kanoni). 476  Tumca qvemoT moyvanili 
saxelSekrulebo samarTalTan dakavSirebuli sasamarTlo praqtikis 
analizi miuTiTebs kerZo samarTalSi strasburgis sasamarTlos ufro 
Rrma Carevaze. 
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1.3.2. diskreciuli uflebamosilebis doqtrinis mniSvneloba 

kerZosamarTlebrivi davebisaTvis 

 strasburgis sasamarTlos warmatebis mizezi nawilobriv aris is faqti, 
rom konvencia nebas rTavs monawile saxelmwifoebs gamoiyenon garkveuli 
doziT diskreciuli uflebamosileba, romelic dRes “margin of appreciation” 
doqtrinis terminiT aris cnobili. diskreciuli uflebamosilebis 
doqtrinis safuZvelia is prezumfcia, rom erovnulma xelisuflebam ukeT 
icis mis iurisidiqciaSi arsebuli mdgomareoba, vidre strasburgis 
sasamarTlom.477 
 diskreciuli uflebamosilebis doqtrina Tavdapirvelad ar iyo pirdapir 
moxseniebuli arc konvenciis teqstSi da arc mis sakanonmdeblo 
istoriaSi, 478  is jer adamianis uflebaTa evropulma komisiam SeimuSava, 
xolo mogvianebiT gaiziara strasburgis sasamarTlom. 

479  rogorc Cans, 
momavalSi diskreciuli uflebamosilebis doqtrina SeuerTdeba 
konvenciis teqsts. 2013 wels miRebuli me-15 damatebiTi oqmis 1-li muxlis 
mixedviT, konvenciis preambulaSi gaiwereba, rom saxelmwifoebi 
axorcielben konvenciiT ganmtkicebuli adamianis uflebebis dacvas 
subsidiurobisa da diskreciuli uflebamoslebis principis 
gaTvaliswinebiT.480miuxedavad imisa, rom ukanaskneli wlebis ganmavlobaSi 
strasburgis sasamarTlos agresiuli marTlmsajulebis Sedegad 
diskreciuli uflebamosilebis doqtrina naklebad iqna gaTvaliswinebuli 
praqtikaSi, man ise myarad gaidga fesvebi strasburgis precedentul 
samarTalSi, rom ar arsebobs misi gauqmebis varaudis safuZveli.481 
Ddiskreciuli uflebamosilebis doqtrinas xSirad akritikeben samecniero 
literaturaSi. kritikosebi aRniSnaven, rom strasburgis sasamarTlo 
saxelmwifoTa diskreciuli uflebasilebas zedmetad qaosurad da 
arasistemurad iyenebs.482 magaliTad, saqmeSi  “Handyside v. The United Kingdom” 

sasamarTlom misca ufleba gaerTianebul samefos, aekrZala 
pornografiuli Sinaarsis wigni im safuZvliT, rom ar arsebobda `evropis 
masStabis konsensusi~ pornografiasTan dakavSirebiT _ gaerTianebul 
samefos mieca SesaZlebloba gamoeyenebina erovnuli diskreciuli 
uflebamosileba; vinaidan arsebobda evropuli konsensusi homoseqsualTa 
mopyrobasTan dakavSirebiT, policielis mier momCivanisaTvis piradi 

                                                           
477

Wilkins B., 374; / ix. haeki i., rogor ganvmartoT adamianis uflebaTa evropuli konvencia?, 

sakonstitucio samarTlis mimoxilva, N4, ianvari, 2011, 18. 
478iqve;  
479

 Case of Greece  v. the United Kingdom, Application no. 176/56, European Commission of Human Rights, no. 

176/56, 02.06.1956. / Case of Lawless v. Ireland, Application no. 332/57, (ECtHR 01.07.1961) / Case of “Ireland v. 

UK”, Application no. 5310/71, (ECtHR 18.01.1978). 
480

 Protocol No. 15  to the Convention for the Protection of Human Rights and Fundamental Freedoms, Council of 

Europe, Strasbourg, 24.06.2013, Art.1 
481

Wilkins B., 374. 
482

 ix. magaliTad,  De la Rasilla del Moral, I., The Increasingly Marginal Appreciation of the Margin of 

Appreciation Doctrine, German Law Journal , Vol 7, Issue 6 (June 1, 2006), pp.611-624 /  Kratochvil J., The Inflation 

of the Margin of Appreciation by the European Court of Human Rights, Netherlands Quarterly of Human Rights, Vol. 

29, Issue 3 (2011), pp. 324-357 /  Lugato M., The Margin of Appreciation and  Freedom of Religion, Between Treaty 

Interpretation and Subsidiarity, Journal of Catholic Legal Studies, Vol. 52, Issues 1&2 (2013), pp. 49-70 / O’Donnell 

T.A., The Margin of Appreciation Doctrine: Standards in the Jurisprudence of the European Court of Human Rights, 

Human Rights Quarterly, Vol. 4, Issue 4 (1982), pp. 474-507. 

http://heinonline.org/HOL/Page?handle=hein.journals/germlajo2006&div=61&start_page=611&collection=journals&set_as_cursor=3&men_tab=srchresults
http://heinonline.org/HOL/Page?handle=hein.journals/germlajo2006&div=61&start_page=611&collection=journals&set_as_cursor=3&men_tab=srchresults
http://heinonline.org/HOL/Page?handle=hein.journals/nethqur44&div=19&start_page=324&collection=journals&set_as_cursor=5&men_tab=srchresults
http://heinonline.org/HOL/Page?handle=hein.journals/nethqur44&div=19&start_page=324&collection=journals&set_as_cursor=5&men_tab=srchresults


109 
 

dokumetnaciisa da dRiuris CamorTmeva, aseve misi dakiTxva mis seqsualur 
cxovrebasTan dakavSirebiT, sasamarTlom konvenciis me-8 muxlis 
moTxovnaTa darRvevad daakvalificira saqmeSi “Dudgeon v. The United Kingdom”. 
rogorc Cans, gansaxilvel sakiTxze  ,,evropuli konsensusis~ arseboba 
imdenad mniSvnelovania, rom misma cvlilebam SesaZloa sasamarTlosaTvis 
saxelmwifoTa diskreciuli uflebamosilebis farglebi 
gansazRvros. 483 aRsaniSnavia, rom strasburgis sasamarTlos xSirad 
akritikeben imis gamo, rom igi ar warmogvidgens im faqtobriv 
mtkicebulbebs, romlebic ,,evropuli konsensusis~ arsebobis varaudis 
safuZvelia. 484  vinaidan sasamarTlo moixseniebs konvencias rogorc 
“cocxal instruments~, igi aRiarebs gansxvavebuli gadawyvetilebis 
miRebis SesaZleblobas garemoebebis cvlilebasTan erTad. Sesabamisad, ar 
aris gamoricxuli, droTa ganmavlobaSi sasamarTlom ,,axali~ 
(Camoyalibebuli praqtikisagan gansxvavebuli) ,,evropuli konsensusic~ 
SemogvTavazos.485 
 

1.3.3. kerZosamarTlebrivi interesebis dabalanseba  

 proporciulobis principis WrilSi sazogadoebis zogadi interesebisa 
da individis fundamenturi individualuri uflebebis dabalansebis 
praqtika adamianis uflebaTa dacvis konvenciisa da misi precedentuli 
samarTalis qvakuTxedia. dabalanseba nacnobi sqemaa, rogorc erovnuli 
sakonstitucio sasamarTloebisaTvis, ise kvazikonstituciuri 
sasamarTloebisaTvis. 486 umetesoba konvenciiT ganmtkicebuli uflebebisa 
ar aris absoluturi xasiaTis. maTi SezRudva savsebiT SesaZlebelia, 
Tuki Careva `aucilebelia demokratiuli sazogadoebisaTvis~ legitimuri 
miznis misaRwevad. es miznebi, moicavs TiTqmis yvela SesaZleblobas, 
romlis safuZvelzec SeiZleba SeizRudos adamianis ufleba. Careva  unda 
iyos aucilebeli, winaswar gansazRvruli da zusti sazogadoebrivi 
miznis misaRwevad.487 
 miuxedavad ,,balansis testis~ aqtiuri gamoyenebisa, igi sadavo sakiTxia 
samarTlisa da politikuri mecnierebebis Teoretikosebs Soris. am 
debatebis wamyvani monawileni arian robert aleqsi da iurgen habermasi. 
habermasis azriT,  dabalansebas dahyavs uflebebs Soris arsebuli 
urTierToba da  sazogadoebrivi mizani politikur argumentebamde. misi 
azriT, balansis testi tovebs konstituciur uflebebs Tavisi `mkacri 
upiratesobis~ gareSe sxva faqtorebTan mimarTebiT. sxva sityvebiT, ver 
xorcieldeba individualuri uflebebis gamocalkeveba sajaro 
politikidan. garda amisa, misi azriT, ar arsebobs racionaluri 
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standarti, romlis mixedviTac mosamarTleebi daaregulirebdnen 
konkurirebad politikur miznebs. Sesabamisad, aseTi meTodiT miRebuli 
gadawyvetileba iqneba mikerZoebuli an Seusabamo CveulebiT standartebsa 
da ierarqiebTan. garda amisa, habermasis azriT, am gziT gadis 
marTlmsajuleba samarTlebrivi mowesrigebis sivrcidan araregulirebad 
marTlmsajulebis diskreciaSi. ase rom, ,,balansis testis~ 
mowinaaRmdegeTa azriT, igi warmoadgens samarTlis araracionalur da 
aralegitimur ugulebelyofas umetesad mikerZoebuli sasamarTlo 
diskreciis sasargeblod, romlis gamarTlebac SeuZlebelia demokratiis, 
adamianis uflebebis pativiscemisa da samarTlis uzenaesobis 
WrilSi. 488gansakuTrebiT sainteresoa uve diderixsenis pozicia, romelic 
Tanazomierebis principis gamoyenebas samoqalaqosamarTlebriv davebSi 
aramarTebulad miiCnevda. misi azriT, ZiriTadi uflebebis gamoyeneba 
kerZosamarTlebriv davebSi mxolod ukidures, gamouval situaciaSi 
SeiZleba. misi mtkicebiT, samoqalaqo samarTlisagan gansxvavebiT, 
ZiriTadi uflebebi ar aris prefenerciuli xasiaTis, ase rom maTi 
meSveobiT ver moxerxdeba kerZo pirTa urTierTdapirispirebuli ZiriTadi 
uflebebis konfliqtis gadaWra.489 
 ,,balansis testis~ momxreni icaven koncefcias im argumentiT, rom  misi 
saTandod gagebiTa da gamoyenebiT sulac ar viRebT araracionalur an 
aralegitimur Sedegebs. 490  robert aleqsis azriT, individualuri 
uflebebisa sajaro interesebTan mimarTebiT dabalanseba gardauvali 
procesia da Tuki mas saTanadod gamoviyenebT, igi savsebiT legitimuri da 
racionaluria. aleqsis azriT,  konstituciur uflebebsa da 
sazogadoebriv miznebs aqvT ,,principebis~ xasiaTi, xolo miznebi 
romelsac es ,,principebi~  ganamtkiceben, maqsimalurad unda realizdnen 
samarTlebrivi da faqtobrivi SezRudvebis farglebSi. aleqsis mixedviT,  
nebismieri konstituciuri principis optimizacia gulisxmobs mis srul 
realizacias, rodesac sxva sawinaaRmdego principi ar uwevs mas 
winaaRmdegobas. principebis konfliqtis racionalurad gadaWra ki 
SesaZlebelia maTi urTierTdabalansebiT, ,,Tanazomierebis principis~ 
gamoyenebiT, romelic Tavis mxriv Sedgeba sami qvepricnipisagan: 
,,Sesabamisoba~, ,,aucilebloba~ da  ,,proporciuloba viwro gagebiT~. 
amasTan,  aleqsi xazs usvams im faqts, rom dabalanseba ar aris iseTi 
procedura, romelic yovel SemTxvevaSi erTsa da imave Sedegamde 
migviyvans, magram Tundac erTi Sedegis racionaluri gziT miReba 
amarTlebs dabalansebis, rogorc meTodis, arsebobas.491 
 sazogadoebrivi interesis zusti xasiaTi sadavo sakiTxia samarTlisa da 
politikis TeoriaSi. zogierTisaTvis es aris individualuri uflebebis 
jami, magram sxvebi uyureben mas rogorc ganucalkevebad interess, 
romelic SesaZloa mxolod saerTo konteqstSi ganvixiloT. aRsaniSnavia, 
rom konvenciis teqstic ganasxvavebs erTmaneTisagan individualur 
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uflebebsa da sazogadoebriv sekeTes. magaliTad, konvenciis me-8 muxlis 
me-2 nawilis mixedviT, ,,dauSvebelia piradi cxovrebis xelSeuxeblobis 
uflebis ganxorcielebaSi sajaro xelisuflebis Careva, garda iseTi 
SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesabamisad da 
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
sazogadoebrivi usafrTxoebisa an qveynis ekonomikuri keTildReobis 
interesebisaTvis, uwesrigobis anda danaSaulis Tavidan asacileblad, 
janmrTelobis an moralis, Tu sxvaTa uflebaTa da TavisuflebaTa 
dasacavad~. fraza `sxvaTa uflebaTa da TavisuflebaTa dasacavad~ da 
konvenciis sxva msgavsi debulebebi gvaCvenebs, rom konvenciis uflebaTa 
sazRvrebi SesaZloa ar iyos naTeli, sanam mas oficialurad ar daadgens 
sasamarTlo. 492  kerZo samarTlebriv davebSi,  rogorc wesi, sajaro 
interesi gaigivebulia ,,sxvaTa uflebebis dacvasTan~, rac SesaZloa amave 
dros asaxavdes Tanamedrove politikur, ekonomikur da kulturul 
preferenciebs. 493  maSasadame, sajaro wesrigis darRveva SeiZleba 
gamovlindes samoqalaqo brunvis monawileTa Tavisuflebis darRvevaSic.494 
 konvenciis monawile saxelmwifoebs aqvT `diskreciuli uflebamosileba~ 
gadawyviton, Tu rogor daakmayofileben uflebaSi Carevis gamamarTlebel 
kriteriumebs. sasamarTlo praqtika gvaCvenebs, rom diskreciuli 
uflebamosilebis moculoba gansxvavebulia Semdegi maxasiaTeblebis 
mixedviT: Tu romel uflebaSi ganxorcielda Careva (uflebis saxeoba),  
Carevis moculoba da misaRwevi miznis mniSvneloba. amis Sedegad viRebT 
socialuri da individualuri interesebis balansis tests.495 
 ,,balansis testis~ efeqtiani gamoyenebisaTvis interesebi sxvadasxva 
xarisxis unda iyos. 496  amitom es meqanizmi sakmaod sainteresod 
warmoCndeba kerZosamarTlebriv davebSi, sadac SesaZloa daaxloebiT 
erTi mniSvnelobis interesebi da samarTlebrivi sikeTe daupirispirdes 
erTmaneTs. magaliTad, “Appleby and others v. The United Kingdom” saqmis 

ganmcxadeblebi amtkicebdnen, rom konvenciis me-10 da me-11 muxlebi 
aZlevda maT uflebas kerZo sakuTrebaSi arsebul savaWro centrSi 
gaevrcelebinaT bukletebi da SeegrovebinaT xelmowerebi sazogadoebrivi 
interesis sakiTxTan dakavSirebiT. sasamarTlom ar daadgina konvenciis 
moTxovnaTa darRveva. man saqmis analizis dros mxedvelobaSi miiRo iseTi 
faqtorebi, rogoric aris ganmcxadeblebis gamoxatvis Tavisuflebisa da 
savaWro centris mesakuTris sakuTrebis uflebis mniSvenloba, savaWro 
centris ganlageba da politika, socialuri urTierTobebis 
demografiuli, ekonomikuri, socialuri da teqnikuri cvlilebebi da 
sxvadasxva saSualebebis arseboba, romlis meSveobiTac momCivans SeeZlo 
informaciis gavrceleba. yvela am faqtoris awonvis Sedegad, sasamarTlom 
gadawyvita, upiratesoba mieniWebina savaWro centris mesakuTris 
interesebisaTvis. Tumca sasamarTlos wevrTa umravlesobam ver moaxerxa 
daerwmunebina mosamarTle maruste, romelic yvela zemoaRniSnuli 
faqtoris gaTvaliswinebiT sapirispiro daskvnamde mivida. misi azriT, 
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mesakuTris tradiciuli ufleba – gamoricxos mesame pirTa mier 
sakuTrebiT sargebloba, unda daeqvemdebaros ,,gonivrulobis~ tests.497 
 konvencia, ar adgens adamianis uflebaTa ierarqiul wesrigs da arc 
raime meTods gvaTavazobs, romelic gadawyvetda kerZosamarTlebriv 
uflebaTa konfliqts. rodesac sasamarTlos winaSe aseTi konfliqtia, igi 
ZiriTadad cdilobs konkretuli saqmidan gamomdinare, nacionaluri 
diskreciuli uflebamosilebis gaTvaliswinebiT, daadginos, miaRwies Tu 
ara erovnulma xelisuflebis organoebma saTanado balanss.498 
 vfiqrob, balansis testi saWiro instrumentia relatiuri xasiaTis 
adamianis uflebebis konfliqtis gadawyvetisaTvis, xolo, Tu romel 
interess unda mieniWos upiratesoba konkretul saqmeSi, xSir SemTxvevaSi 
socialuri realoba da sazogadoebrivi sargeblis politika gvkarnaxobs. 
balansis testis gamoyenebiT dava tovebs wminda samarTlebriv sivrces da 
sxvadasxva ,,gare~ faqtoris gavlenis qveS eqceva, romelic sabolood 
gvexmareba, Tanamedrove Rirebulebebis gaTvaliswinebiT, mivaniWoT 
upiratesoba ama Tu im interess. 
 

1.4.  saxelSekrulebo davebi strasburgis sasamarTlos praqtikaSi 

 imisaTvis, rom sworad SevafasoT konvenciiT ganmtkicebuli uflebebis 
gavlena saxelSekrulebo samarTalze, upirveles yovlisa, saWiroa Tavad 
strasburgis sasamarTlos praqtikis analizi. rogorc qvemoT mocemuli 
magaliTebi gvaCvenebs, adamianis uflebaTa dacvis evropulma sasamarTlom 
sakmaod gaafarTova Tavisi uflebamosileba kerZo samarTlis aRniSnul 
sferoSi. Semdgomi qveTavebi Seicavs sasamarTlo praqtikis mimoxilvas 
mxareTa nebisa da garigebis Sinaarsis ganmartebasTan, qiravnobis 
xelSekrulebasTan, aseve saxelSekrulebo davaSi mtkicebis tvirTis 
ganawilebis sakiTxTan dakavSirebiT. 
 
 

1.4.1. gadawyvetileba “Pla and Puncernau v. Andorra”  da misi    
   mniSvneloba saxelSekrulebo samarTlisaTvis 

 
 straburgis sasamarTlo, rogorc wesi, monawile saxelmwifoebs 
uzrunvelyofs sakmaod farTo diskreciuli uflebamosilebiT im 
SemTxvevisaTvis, rodesac saWiroa konkurirebadi kerZo, maT Soris 
saxelSekrulebo, interesebis dabalanseba, magram igi am midgomas 
yovelTvis rodi misdevs. rogorc Semdegi magaliTi gvaCvenebs, 
strasburgis sasamarTlos SeuZlia ugulebelyos diskreciuli 
uflebamosilebis doqtrina kerZosamarTlebrivi instrumentebisa da 
mxareTa nebis ganmartebis SemTxvevaSi. saqme “Pla and Puncernau v. Andorra” 
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sasamarTlos uaxles precedentebs Soris, konvenciis horizontaluri 
efeqtis mxriv, erT-erTi yvelaze farTod ganxiluli saqmea.499 
 momCivani, antoni pla punkernau iyo im kerZosamrTlebrivi davis 
damarcxebuli mxare, romelic exeboda misi mamis mimarT Sedgenili 
anderZis moqmedebas. sadavo qoneba gadaeca memkvidreobiT momCivnis mamas 
Tavisi dedisagan. momCivnis bebiam, qalbatonma Kkarolina puxol olerma, 
sakuTrebis ufleba Tavis Svils anderZis meSveobiT gadasca. anderZi 
Seicavda daTqmas, rom Svilis (momCivnis mamis) gardacvalebis Semdgom 
memkvdire qonebriv uflebebs gadascemda mxolod Tavis `Svils an 
SviliSvils, romelic daibadeboda kanonier da kanonikur qorwinebaSi~. am 
daTqmis Sinaarsi gaxda davis sagani rogorc erovnul sasamarTloSi, ise 
strasburgSi. andoris pirveli instanciis sasamarTlom ganmarta anderZi 
im CveulebiTi samarTlis WrilSi, romelic moqmedebda anderZis Sedgenis 
dros da im viTarebis gaTvaliswinebiT, romelSic moxda misi aRsruleba. 
misi msjelobis mixedviT, anderZis momwesrigebeli samarTali kanonikuri 
samarTlis mier modificirebuli romis samarTali da adgilobrivi 
samarTali iyo. vinaidan romis samarTali aniWebda naSvileb memkvidreebs 
srulfasovan memkvidreobis uflebas, sasamarTlos azriT, mamkvidreblis 
ganzraxva ar moiazrebda naSvilebi pirebis gamoricxvas samkvidrodan. 
andoris uzenaesma sasamarTlom uaryo anderZis amgvari interpretacia, 
vinaidan im dros, rodesac aRsrulda anderZi, ukve aRar moqmedebda romis 
samarTali SvilebasTan dakavSirebiT. ufro metic, 1939 wels Svilebis 
instituti ar gamoiyeneboda andoraSi. garda amisa, anderZi Sedgenili iyo 
espaneTSi da amitomac Svilebis sakiTxTan dakavSirebiT unda 
gamoyenebuliyo espanuri da kataloniuri samarTali, romelic 
warmoSobda samarTlebriv kavSirs mxolod naSvileb pirsa da mSoblebs 
Soris da ara mSvileblebis mSoblebTan mimarTebiT. Sesabamisad, 
naSvilebi bavSvebi ar iyvnen CarTuli ojaxur wreSi rogorc 
samarTlebrivi, ise socialuri kuTxiT. garda amisa, kataloniuri saojaxo 
samarTali yovelTvis gamoricxavda saojaxo SeTanxmebebidan naSvileb 
bavSvebs, Tuki pirdapir ar iyo miTiTeba sawinaaRmdegoze. uzenaesma 
sasamarTlom daaskvna, rom im socialuri, ojaxuri da samarTlebrivi 
pirobebis gaTvaliswinebiT, romelSic mamkvidrebeli cxovrobda, misi 
ganzraxva ar iTvaliswinebda memkvidred naSvilebi bavSvebis aRiarebas. 
amasTan, aRsaniSnavia, rom andoris sakonstitucio sasamarTlom uari Tqva 
ganexila konstituciuri sarCeli im safuZvliT, rom  savaraudo 
diskriminacia gamomdinareobda ara sajaro xelisuflebis aqtidan (anu 
uzenaesi sasamarTlos gadawyvetilebidan), aramed mamkvidreblis 
ganzraxvidan.500 
 mocemul saqmesTan dakavSirebiT strasburgis sasamarTlom aRniSna, rom 
,,rogorc wesi, Teoriulad, sasamarTlos ar moeTxoveba ganixilos wminda 
kerZosamarTlebrivi dava, magram igi ver darCeba pasiuri, rodesac 
erovnuli sasamarTlos mier samarTlebrivi aqtis interpretacia, iqneba es 
samemkvidreo gankargva, kerZosamarTlebrivi xelSekruleba, sajaro 
dokumenti,  samarTlebrivi regulacia Tu administraciuli praqtika aris 
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aragonivruli, mikerZoebuli, an rogorc am SemTxvevaSi, uxeSad 
ewinaaRmdegeba me-14 muxlSi Camoyalibebul  diskriminaciis akrZalvas da, 
ufro farTod, konvenciis ZiriTad fuZemdeblur principebs~. 501 adamianis 

uflebaTa evropulma sasamarTlom daadgina, rom igi uflebamosilia, 
gadaamowmos erovnuli sasamarTlos mier warmodgenili anderZismieri 
gankargvis interpretacia, vinaidan igi uxeSad ewinaaRmdegeboda konvenciis 
me-14 muxliT ganmtkicebul diskriminaciis akrZalvas. strasburgis 
sasamarTlos msjelobis mixedviT, erovnul sasamarTlos unda ganemarta 
anderZi ise, rom aRmoefxvra diskriminacia; amis sawinaaRmdegod, misma 
gadawyvetilebam gamoiwvia naSvilebi pirisaTvis memkvidreobis uflebis 
CamorTmeva. sasamarTlos azriT, diskriminaciuli mopyroba ar iyo 

gamarTlebuli legitimuri mizniT da, Sesabamisad, igi arRvevda me-14 
muxlis moTxovnebs konvenciis me-8 muxlTan mimarTebiT, romliTac 
daculia ojaxis wevrTa memkvidreobis ufleba. sasamarTlos azriT, 
andoris uzenaesi sasamarTlos gadawyvetileba iwvevda gaumarTlebel 
diskriminacias biologiur da naSvileb Svilebs Soris.502 
 plas gadawyvetilebis centraluri argumenti aris is faqti, rom 
strasburgis sasamarTlos msjelobiT, andoris uzenaesi sasamarTlos 
gadawyvetileba anderZis intepretaciasTan dakavSirebiT iyo araswori. 503 
ufro metic, sasamarTlom miiCnia, rom  ar iyo aucilebeli da Sesaferisi, 
momxdariyo im samarTlebrivi principebis analizi, romelsac efuZneboda 
erovnuli sasamarTlos gadawyvetileba. es, sasamarTlos azriT, aris 
sfero, romelic erovnuli sasamarTlos marTlmsajulebis sagania. 504 
miuxedavad aseTi formulirebisa, strasburgis sasamarTlom ganacxada, 
rom ,,igi ver daeTanxmeba andoris uzenaesi sasamarTlos daskvnas, vinaidan 
anderZSi araferi uTiTebda mamkvidreblis ganzraxvas, gamoericxa Svilad 
ayvanili SviliSvili samkvidrodan. sasamarTlos esmis, rom mamkvidrebels 
gaaCnda aseTi SesaZlebloba, magram vinaidan man aRniSnulis Sesaxeb 
pirdapir ar ganacxada anderZSi, erTaderTi SesaZlo da logikuri daskvna 
SeiZleba iyos is, rom es ar iyo misi ganzraxva~. 505  strasburgis 
sasamarTlos Carevis masStabi aSkaraa. man ugulebelyo erovnuli 
sasamarTloebis mier gaweuli Sroma, romelic maT mamkvidreblis 
namdvili nebis dadgenisaTvis gaswies. amgvari interpretacia naklebad 
damajerebeli xdeba, Tuki mxedvelobaSi miviRebT dasavlur samarTalSi 
xangrZliv da jer kidev aqtualur debatebs subieqturi da gamoxatuli 
nebis Sesaxeb. ufro metic, evropuli samarTlis sistema ar uaryofs kerZo 
instrumentebis interpretaciis dros subieqturi ganzraxvis 
gaTvaliswinebas. magaliTad, safrangeTis samoqalaqo kodeqsis 1156-e 
muxli iTxovs mosamarTlisagan, rom man `gaiTvaliswinos xelSekrulebis 
mxareTa saerTo neba imis magivrad, rom mimarTos sityvebis teqstobriv 
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mniSvnelobas~. Ggermaniis samoqalaqo kodeqsis 157-e paragrafic moiTxovs, 
rom garigebis mxaris neba dadgindes misi namdvili nebis mixedviT da ara 
misi sityvasityviTi mniSvnelobidan. analogiur daTqmas Seicavs 
saqarTvelos samoqalaqo kodeqsis 52-e muxli _ ,,nebis gamovlenis 
ganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da ara 
martooden gamoTqmis sityvasityviTi azridan~. garda amisa, unda 
gvaxsovdes, rom bundovani da arabundovani pirobebis ganmartebisas 
saWiroa sifrTxile. Pplas saqmeSi orive nacionalurma sasamarTlom 
daxarja sakmao dro, raTa daedgina termini ,,Svilis~ mniSvneloba, isini 
uTiTebdnen im faqts, rom sakiTxi moiTxovda ufro met kvlevas, vidre 
ubralod anderZis teqstis sityvasityviTi mniSvnelobaa. Ggarda amisa, 
gasaTvaliswinebelia is faqtic, rom teqstis bundovaneba SeiZleba ar 
iyos aSkara sanam samarTlebrivi instrumentis ganxilva ar moxdeba 
konkretul faqtobriv garemoebebTan mimarTebiT.506 
 andoris sasamarTlos gadawyvetilebis garda, strasburgis sasamarTlo 
ar uTiTebs arc erT kanons, gadawyvetilebasa Tu komentars, romelic 
Seexeba anderZisa da sxva samarTlebrivi teqstebis interpretacias. Ggarda 
amisa, strasburgis sasamarTlom Tavis msjelobas daumata axali 
valdebuleba kerZosamarTlebrivi insrtumentebis dinamikuri ganmartebis 
Sesaxeb: 507 Mmisi msjelobis mixedviT, erovnul sasamarTlos unda 
gaeTvaliswinebina yvela relevanturi socialuri, ekonomikuri Tu 
samarTlebrivi cvlileba, romelic ganxorcielda samarTlebrivi aqtis 
aRsrulebisa da interpretaciis moments Soris. 508  sasamarTlom ver 
SeamCnia, rom am gziT daupirispirda Tavisive msjelobas, romelic 
uTiTebda anderZis teqstis naTel (arabundovan) xasiaTs. ra Tqma unda, 
samoqalaqo brunvis stabilurobas daemuqreboda safrTxe, Tuki 
xelSekrulebas, konvenciis msgavsad, ,,cocxal instrumentad~ 
ganvixilavdiT.509 
 amasTan, ar unda dagvaviwydes, rom  samarTlebriv teqsts is 
samarTlebrivi sistema sZens iuridiul Zalas, romelSic Camoyalibda. 
dokumentis samarTlebrivi mniSvnelobac Sesabamisi erovnuli samarTliT 
ganisazRvreba. 510  strasburgis sasamarTlo yovelTvis aRniSnavda, rom 
erovnuli samarTlis ganmarteba nacionaluri sasamarTloebis 
kompetenciaa. Ees msjeloba man plas gadawyvetilebaSic gaimeora: 
,,upirveles yovlisa, erovnuli xelisuflebisa da, kerZod, pirveli 
instanciisa da saapelacio sasamarTloebis kompetenciaa erovnuli 
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samarTlis ganmatreba da gamoyeneba~. 511  mosamarTle bratzas 
gansxvavebuli azric swored am argumentaciis gamouyeneblobas efuZneba.512 
strasburgis sasamarTlo uamrav gadawyvetilebaSi iyenebs am msjelobas: 
,,sasamarTlo aRniSnavs, rom misi movaleoba ar aris Secvalos erovnuli 
marTlmsajuleba. upirveles yovlisa, erovnul xelisuflebas, saxeldobr, 
sasamarTloebs, ekisrebaT erovnuli kanonmdeblobis ganmartebis 
problemis gadaWris valdebuleba. Ees wesi gamoiyeneba aseve maSin, 
rodesac erovnuli samarTali exeba saerTaSoriso sajaro samarTals an 
saerTaSirosi xelSekrulebebs. sasamarTlos roli aris imis dadgena, Tu 

ramdenad Seesabameba aseTi ganmartebis efeqti konvencias~. 513 aqve unda 
aRiniSnos, rom erovnuli sasamarTlos roli aris ,,upirvelesi~ da 
araeqskluziuri, rac ar gamoricxavs strasburgis sasamarTlos 
kompetencias. ufro metic, uamrav saqmeSi sasamraTlo ver daadgenda 
konvenciis darRvevas, Tuki ar gaecnoboda erovnuli samarTlis Sinaarss. 
magaliTad, ,,msxverplis~ statusis dasadgenad  saWiroa imis garkveva, Tu 
ra SesaZleblobebs aZlevs saxelmwifos erovnuli kanonmdebloba 
imisaTvis, rom dadgindes zianis arseboba. garda amisa, konvenciis 
darRvevis arseboba SeiZleba dadgindes im faqtis gamokvleviT, daarRvia 
Tu ara saxelmwifom erovnuli kanonmdeblobis moTxovnebi. ra Tqma unda, 
alogikuri iqneboda, Tuki sasamarTlo SeiboWeboda erovnuli samarTlis 
nacionaluri sasamarTloebis interpretaciiT, magram plas SemTxvevaSi, 
piriqiT, ar arsebobda andoris sasamarTlos gadawyvetilebis gadaxedvis 
mkafio aucilebloba.514 
 sasamarTlom xazi gausva im faqts, rom kerZosamarTlebrivi 
instrumentebis interpretaciis dros erovnulma sasamarTlom 
mxedvelobaSi unda miiRos ,,konvencia, rogorc igi ganmartebulia 
sasamarTlos precedentuli samarTlis mier~. gamodis, rom 
kerZosamarTlebrivi instrumentis ganmartebisas erovnulma sasamarTlom 
unda gaiTvaliswinos ara mxolod saxelmwifo kanonmdeblobis 
moTxovnebi, aramed garkveul doneze adamianis uflebaTa dacvis evropuli 
konvenciis standartebi. Sesabamisad, kerZosamarTlebrivi 
marTlmsajulebis dros mosamarTlem unda mimarTos konvenciis 
standartebs. Ees ki, SesaZloa, gulisxmobdes ara mxolod pozitiuri 
valdebulebebis gafarToebas, aramed erovnuli samarTlis ganmartebas 
konvenciis moTxovnaTa gamoyenebiT. ase rom, saqme gvaqvs konvenciis Zlier 
horizontalur efeqtTan, romelic iWreba kovenciis monawile yvela 
saxelmwifos samarTlebriv sistemaSi.515 
 mocemuli gadawyvetilebis miRebamdec arsebobda strasburgis 
sasamarTlos kargad Camoyalibebuli praqtika, ,,kanonieri~ da ,,ukanono~ 
bavSvebis memkvidreobiTi samarTlis Sesaxeb. rogorc wesi, sasamarTlo 
miiCnevda, maTi statusidan gamomdinare, diferencirebuli mopyrobis 
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Semcvel regulaciebs Seusabamod konvenciis me-8 da me-14 muxlebTan. 
sasamarTlos azriT, aseTi difereneciacia moklebuli iyo ,,obieqtur da 
gonivrul safuZvels~. 516  sasamarTlom es midgoma gaavrcela plas 
SemTxvevazec imisaTvis, raTa aRmoefxvra ,,damakninebeli~ mopyroba 
naSvilebi piris mimarT. mocemuli saqme gansxvavebulia sxva 
precedentebisagan imiT, rom diskriminacia ar momdinareobda saxelmwifos 
mier SemuSavebuli kanonidan. andoris uzenaesi sasamarTlo ganmartavda, 
rom diskriminaciis wyaro iyo mamkvidreblis survili. ufro metic, Tavad 
anderZi pirdapir ar exeboda naSvilebi da biologiuri Svilebis 
sakiTxs. 517  ase rom,  saqmis viTarebidan ar aris naTeli, Tu vin 
axorcielebda diskriminacias: mamkvidrebeli, romelmac Seadgina 
diskriminaciuli anderZi, Tu andoris sasamarTlo, romelmac arasworad 
ganmarta igi? marTalia, strasburgis sasamarTlo andoris uzenaesi 
sasamarTlos Carevas adasturebda, magram mosamarTle garlickis 
gansxvavebuli azris mixedviT, saqme gvqonda mamkvidreblis 
diskriminaciul nebasTan.518 
 gadawyvetilebis analizis Sedegad cxadi xdeba, rom strasburgis 
sasamarTlom Secvala erovnuli samarTlis wesi, romlis meSveobiTac 
kerZosamarTlebrivi instrumentebi ganimarteboda. aseTi midgomis Sedegad, 
SesaZlebeli xdeba konvenciis gamoyeneba kerZo pirTa Soris, rac 
radikalurad zrdis misi moqmedebis sferos. 519  plas saqmes udidesi 
mniSvneloba aqvs saxelSekrulebo samarTlisaTvis, vinaidan savsebiT 
SesaZlebelia, nebismieri garigebis Sinaarsi _ misi mxareTa neba _ 
ganimartos zustad imave principebis gamoyenebiT, romelic strasburgis 
sasamarTlom anderZis interpretaciis SemTxvevaSi gamoiyena. 
 

 
1.4.2. qiravnobis samarTalTan dakavSirebuli davebi  strasburgis 

sasamarTlos praqtikaSi 
 
 sayuradReboa strasburgis sasamarTlos praqtika qiravnobis sferoSi. 
qiravnobis samarTalSi saxelmwifoTa diskreciul uflebamosilebas 
sakmaod xSirad aviwroeben. 
 iseTi adreuli gadawyvetilebebidan moyolebuli, rogoric aris “James 

and others v. the UK”
520

 da  “Mellacher and others v. Austria”,
521

 sasamarTlo 
Tanazomierebis principis gamoyenebiT amowmebs qiravnobis kontrolis 
sqemebsa da regulaciebs. magaliTad, maltis winaaRmdeg gamotanil or 
uaxles gadawyvetilebaSi _ “Amato Gauci v. Malta”

522
 da “Anthony Aquilina v. 
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Malta”,
523

  sasamarTlom ara mxolod gaanaliza mesakuTreTa uflebrivi 
mdgomareoba, aramed mxedvelobaSi miiRo maltaSi arsebuli cxovrebis 
standartebis gaumjobeseba, minimaluri Semosavlis odenoba da fasebi 
qiravnobis bazarze. aRniSnuli garemoebebis gaTvaliswinebiT, 
sasamarTlom daadgina, rom qiravnobis kanonmdebloba, romelic ar 
iTvaliswinebda qiravnobis savaldebulo xelSekrulebis moqmedebisaTvis 
gonivrul vadas, adekvatur kompensaciasa da proceduras, romlis 
meSveobiT SesaZlebeli gaxdeboda xelSekrulebis pirobebis gadaxedva, 
arRvevda momCivanTa sakuTrebis uflebas. gansakuTrebiT didi zegavlena 
iqonia sasamarTlos praqtikam gardamavali ekonomikis mqone qveynebze, 
romlebic socialisturi reJimis gauqmebis Semdgom gansaxlebis axal 
politikas ayalibeben. 524 xSirad am gadawyvetilebebs gavlena aqvT qveynis 
mosaxleobis sakmaod did nawilze. 525  swored amitom zogierTi avtoris 
azriT, strasburgis sasamarTlo ukve saerTo evropul socialur-
ekonomikur politikas gansazRvravs. 526  adamianis uflebaTa evropuli 
sasamarTlo sacxovreblis dakargvas miiCnevs sacxovreblis uflebaSi 
Carevis ukidures formad. 527  magaliTad, saqmeSi “Karner v. Austria” 

sasamarTlom gaauqma avstriis uzenaesi sasamarTlos gadawyvetileba, 
romelic qiravnobis samarTlis diskriminaciul ganmartebas 
ganapirobebda: uzenaesi sasamarTlos mier erovnuli kanonmdeblobis 
interpretacia xels uSlida gardacvlili damqiraveblis homoseqsual 
partniors sacxovreblis qiravnobis uflebis memkvidreobiT miRebaSi.528 
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 Tavisi socialuri politikis farglebSi strasburgis sasamarTlo Caeria 
qiravnobis Sesaxeb wminda kerZosamarTlebriv davaSic. gadawyvetileba 
“Khurashid Mustafa and Tarzibach v. Sweden”  kidev erTxel dagvafiqrebs 
konvenciis pirdapir horizontalur efeqtze. Tumca aRniSnuli 
gadawyvetilebis ganxilvamde, saWiroa, gaanalizdes sasamarTlos adreuli 
praqtika msgavs saqmeze, kerZod, gadawyvetileba “Velosa Barreto v. Portugal”. Aam 
gadawyvetilebaTa analizi warmoaCens sasamarTlos msjelobTa cvlilebas 
droTa ganmavlobaSi.  

 
a) saqme “Velosa Barreto v. Portugal” 

 

 gadawyvetilebaSi “Velosa Barreto v. Portugal” strasburgis sasamarTlom 
ganixila qiravnobis xelSekrulebis moSlis sakiTxi im SemTxvevaSi, 
rodesac mesakuTres Tavad esaWiroeba sacxovrebeli. momCivnis ojaxi 
cxovrobda meuRlis mSoblebTan erTad naqiraveb saxlSi. mogvianebiT man 
memkvidreobiT miiRo saxli, romelic ukve gaqiravebuli iyo. momCivanma da 
misma meuRlem mimarTes portugaliis sasamarTlos xelSekrulebis 
moSlis moTxovniT imis safuZvlze, rom Tavad surdaT cxovreba 
gaqiravebul sacxovrebelSi. 529  maTi moTxovna efuZneboda samoqalaqo 
kodeqsis im normebs, romlis mixedviT, mesakuTres SeeZlo qiravnobis 
xelSekrulbis moSla im SemTxvevaSi, Tuki mas Tavad esaWiroeba 
sacxovrebeli. 530  erovnul sasamarTloTa msjelobis mixedviT, 
mosarCeleebma ver SeZles daemtkicebinaT, rom maT namdvilad 
esaWiroebodaT sacxovrebeli, vinaidan momCivnis meuRlis mSoblebis 
sacxovreblis sivrce sakmarisi iyo misi ojaxisaTvis. garda amisa, 
portugaliis sasamarTleobma daaskvnes, rom meuRlis mSoblebis mimarT 
arsebuli konfliqturi situacia ver daamtkica momCivanma. man ver 
moaxerxa daerwmunebina erovnuli sasamarTloebi imaSi, rom mis ojaxs 
hqonda ufleba, ecxovra sxvebTan sacxovrebeli sivrcis gayofis 
aucileblobis gareSe. 531  adamianis uflebaTa dacvis evropulma 
sasamarTlom ganixila sakiTxi konvenciis me-8 muxlis (piradi da ojaxuri 
cxovrebis xelSeuxeblobis) da 1-li damatebiTi oqmis pirveli muxlis 
(sakuTrebis uflebis) WrilSi.532 batoni bareto strasburgis sasamarTlos 
winaSe amtkicebda, rom konvenciis me-8 muxliT uzrunvelyofili uflebis 
farglebSi TiToeul ojaxs hqonda gancalkevebiT, sakuTar saxlSi, 
cxovrebis ufleba. igi uTiTebda im winaaRmdegobebs, romelic xels 
uSlida, hqonoda damakmayofilebeli piradi da ojaxuri cxovreba. Mmisi 
mtkicebiT, momCivnis Svils ar eqneboda SesaZlebloba, gazrdiliyo pirad 
sivrceSi Tavis mSoblebTan erTad.533 garda amisa, ganmcxadebeli uTiTebda 
im faqts, rom erovnulma sasamarTloebma ar gaiTvaliswines misi survili, 
hyoloda sxva Svilebic.534 miuxedavad imisa, rom strasburgis sasamarTlom 
aRiara is faqti, rom erovnuli sasamarTloebis gadawyvetileba xels 
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uSlida momCivans ecxovra sakuTar saxlSi, igi ar Caeria 
kerZosamarTlebriv davaSi. sasamarTlos msjelobis mixedviT, piradi da 
ojaxuri cxovrebis xelSeuxeblobis ufleba ar moiTxovs erovnuli 
kanonmdeblobisagan iseTi samarTlebrivi dacvis arsebobas, romelic 
saSualebas miscems ojaxs icxovros calke, sakuTar saxlSi; igi ar 
avaldebulebs konvenciis monawile saxelmwifos, rom man uzrunvelyos 
mesakuTresaTvis SesaZlebloba daibrunos mflobelobaSi sacxovrebeli, 
moTxovnis Sesabamisad, nebismier SemTxvevaSi. 535  strasburgis sasamarTlo 
ar CaRrmavebia sakiTxs ise, rom ganexila sacxovreblis ,,namdvili~ 
saWiroebis sakiTxi. zedmeti msjelobis gareSe sasamarTlom daadgina, rom 
erovnuli sasamarTloebis gadawyvetileba ar iyo mikerZoebuli da 
dausabuTebeli – maT moaxerxes daedginaT interesTa saTanado balansi.536  
 Tumca sasamarTlo rodi iyo erTsulovani. yuradRebis Rirsia 
mosamarTle gotCevis mier warmodgenili gansxvavebuli mosazreba. misi 
azriT, is faqti, Tu ramdeni oTaxia da ramdeni piri cxovrobs momCivnis 
meuRlis mSoblebis sacxovrebelSi ojaxuri cxovrebisaTvis naklebi 
mniSvnelobis mqonea; erovnulma sasamarTloebma ar misces ganmcxadebels 
SesaZlebloba ecxovra gareSe pirebisagan damoukideblad; xolo momCivani 
da misi coli sakmaod axalgazrdebi iyvnen imisaTvis, rom kidev hyolodaT 
Svilebi. Sesabamisad, ojaxis gazrdis SesaZleblobac ojaxuri cxovrebis 
Semadgenel elementad unda ganxiluliyo. 537  mosamarTle gotCevis 
mtkicebiT, erovnul sasamarTloebs unda daedginaT samarTliani balansi 
mesakuTrisa da damqiraveblis uflebebs Soris, rac maT ar 
ganuxorcielebiaT. 538 mosamarTle gotCevis pozicia metad daaxloebulia 
sasamarTlos Tanamedrove midgomasTan.  
 rogorc Cans, vinaidan baretos ojaxs hqonda sacxovreblis 
alternatiuli SesaZlebloba,  maTi piradi da ojaxuri cxovrebis 
uflebaSi Carevis moculoba ar  aRmoCnda sasamarTlosTvis sakmarisad 
wonadi imisaTvis, rom srulad ganexorcielebina ,,balansis~ testi 
mocemul saqmeSi. Tumca rogorc Semdeg qveTavSi warmoCndeba, rodesac 
damqiraveblis uflebebis dacva gaxda saWiro, sasamarTlom dava Tavis 
srul kontrols dauqvemdebara. 
 

b) saqme “Khurshid Mustafa and Tarzibachi v. Sweden” 

 
 strasburgis sasamarTlos mier ganxiluli saqme “Khurshid Mustafa and 

Tarzibachi v. Sweden”  metad hgavs germaniis federaluri sakonstitucio 
sasamarTlos mier ganxilul saqmes “Parabolantenne”. mocemul saqmeebSi 
warmodgenili sasamarTloTa msjeloba da argumentebic waagavs 
erTmaneTs.539 

                                                           
535iqve, 24 
536iqve, 30. 
537iqve, Dissenting Opinion of Judge Gotchev, para. 1. 
538iqve, 2. 
539Sead. Case of “Khurshid Mustafa and Tarzibachi v. Sweden”, European Court of Human Rights, Application 

no.23883/06, 16.12.2008 da BVerfGE 90,27, A, I.2 “a”; A, II. 



121 
 

 mosarCele aprotestebda qiravnobis xelSekrulebis moSlas im mizeziT, 
rom damqiravebelma Senobis fasadidan ar moaSora satelituri antena, 
romlis meSveobiTac igi uyurebda satelevizio gadacemebs Tavisi 
samSoblodan – erayidan; mosarCeleebis mier 1999 wels dadebuli 
qiravnobis xelSekrulebis erT-erTi piroba iyo Semdegi: ,,damqiravebeli 
iRebs vadlebulebas specialuri nebarTvis gareSe ar aRmarTos saxlze 
afiSa, niSnebi, tenti, gare antena da sxva msgavsi mowyobilobebi~. garda 
amisa, xelSekruleba mouwodebda damqiraveblebs, SeenarCunebinaT wesrigi 

daqiravebul binaSi. analogiurad, SvedeTis miwis kodeqsis 25-e nawili 
moiTxovs damqiraveblisagan wesrigis SenarCunebas. damqiraveblis mier am 
valdebulebis ugulebelyofis SemTxvevaSi kanonmdebloba uzrunvelyofs 
mesakuTres xelSekrulebis moSlis uflebiT. garda amisa, kanonmdebloba 
aZlevs SesaZleblobas damqiravebels, gaweros wesrigis uzrunvelmyofi 
specialuri regulaciebi, romelTa daumorCileblobac imave SedegebiT 
sruldeba damqiraveblisaTvis. swored aseTi saxis daTqma gaxda davis 
sagani mxareTa Soris.540 
 rodesac ganmcxadeblebi Sevidnen binaSi sacxovreblad, maT daxvdaT 
Senobis fasadze, binis erT-erTi fanjris gverdiT, antena. damqiraveblebma 
gamoiyenes antena mSobliur enaze satelevizio programebis misaRebad.  
2003 wels binis mesakuTre Seicvala. axalma mesakuTrem moiTxova antenis 
mocileba. ganmcxadeblebma ar Seasrules misi moTxovna, ris Semdegac maT 
miiRes mesakuTre kompaniisagan werili xelSekrulebis mosalodneli 
moSlis Sesaxeb.  erovnul procesSi gamqiravebeli uTiTebda, rom Senobis 
fasadze satelituri antenis instalacia 1) qmnida pirebisa da qonebis 
dazianebis safrTxes, romelzec pasuxismgebeli iqneboda mesakuTre; 2) 
azianebda saxls rogorc fizikurad, ise esTetikurad;  3)xels SeuSlida 
samaSvelo samsaxuris personals da Seaferxebda mesakuTris binaze 
wvdomas. garda amisa, mesakuTre aRniSnavda, rom igi apirebda sakabelo 
qselisa da internetis gayvanas sacxovrebel saxlSi. davis ganmavlobaSi 
ganmcxadeblebma ganaxorcieles satelituri antenis demontaJi da 
Secvales igi xelsawyoTi, romlis meSveobiTac SesaZlebeli iyo antenis 
droebiT moTavseba samzareulos fanjaraSi, xolo sargeblobis Semdgom 
misi saxlSi Semotana. ganmcxadeblebma aseve warmoadgines eqspertis 
daskvna, romelic adasturebda aseTi danadgaris usafrTxoebas. dava 
saapelacio sasamarTlomde mivida. saapelacio sasamarTlom daadgina, rom 
mesakuTres, xelSekrulebis mixedviT, gansazRvruli hqonda satelituri 
antenis instalaciisTvis misaRebi forma da warmoadgina gonivruli 
dasabuTeba, Tu ratom ar surda fasadze ganTvasebuliyo antena. imis 
gaTvaliswinebiT, rom SesaZlebeli iyo, antena mudmivad yofiliyo 
fanjridan fasadze ganTavsebuli, misi usafrTxo gamoyenebis Sesaxeb 
daskvnas sasamarTlom naklebi mniSvneloba mianiWa. Ggarda amisa, 
erovnuli sasamarTlos azriT, mesakuTres hqonda ufleba sakuTari 
Sexedulebisamebr ganesazRvra riskebi – misaRebi da usafrTxo iyo Tu 
ara instalacia, sasamarTlos azriT, xelSekrulebis sadavo piroba 
savsebiT naTeli iyo damqiraveblisaTvis xelSekrulebis xelmoweris 
momentSi. miuxedavad imisa, rom antenis instalacia ar iyo realuri 
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riskis mqone, SvedeTis sasamarTlos azriT, damqiraveblis interesi ver 
gadawonis mesakuTris interss – iyos daculi wesrigi sacxovrebel 
saxlSi. vinaidan ganmcxadeblebma ar Seasrules gamqiraveblis moTxovnebi, 
mesakuTrem moSala qiravnobis xelSekruleba. ganmcxadeblebs mouwiaT 
sacxovreblad gadasvla  stokholmidan daaxloebiT 110 kilometris 
moSorebiT, ris Sedegadac momCivanTa Svilebma Seicvales saswavlebeli, 
xolo momCivnebi  samuSao adgilamde bevrad Zvirad da xangrZlivad 
mgzavrobdnen. mosarCeleebi aprotestebdnen maT gamosaxlebas da 
uTiTebdnen konvenciis me-8 da me-10 muxlis darRvevaze.541  
 SvedeTis mTavroba uTiTebda, rom saqme Seexeboda davas or kerZo pirs 
Soris saxelSkrulebo valdebulebis Sesaxeb, xolo saxelmwifo ar 
Careula saqmeSi. 542  am argumentis sawinaaRmdegod, strasburgis 
sasamarTlom gaimeora gadawyvetilebaSi “Pla and Puncernau v. Andorra” 

Camoyalibebuli msjeloba: `rogorc wesi, Teoriulad, sasamarTlos ar 
moeTxoveba ganixilos wminda kerZosamarTlebrivi dava, magram igi ver 
darCeba pasiuri, rodesac erovnuli sasamarTlos mier ganxorcielebuli 
samarTlebrivi aqtis interpretacia, iqneba es samemkvidreo gankargva, 
kerZosamarTlebrivi xelSekruleba, sajaro dokumenti,  samarTlebrivi 
regulacia Tu administraciuli praqtika, aris aragonivruli, 
mikerZoebuli, diskriminaciuli an uxeSad ewinaaRmdegeba konvenciis 
ZiriTad fuZemdeblur principebs~. 543  sasamarTlom gaamarTla misi 
iurisdiqcia im argumentiT, rom erovnulma sasamarTloebma ganmartes ara 
mxolod saxelSekrulebo daTqma, aramed aseve miwis kodeqsis normebi, 
ramac misca maT saSualeba gamoecxadebinaT kanonierad ganmcxadeblis 
mier gasaCivrebuli mopyroba.544 
 sasamarTlom kidev erTxel aRniSna, miuxedavad imisa, rom saxelmwifoebi 
sargebloben diskreciuli uflebamosilebiT, aRniSnuli unda 
ganxorcieldes ,,evropuli zedamxedvelobis~ farglebSi, romlis 
moculobac, Tavis mxriv, TiToeuli saqmis  viTarebidan gamomdinare, 
ganisazRvreba. gadawyvetilebis mTavari nawili, ganmcxadeblis 
informaciis Tavisuflebis uflebaSi  Carevis ,,Tanazomierebis~ sakiTxi 
ganxilvas moicavda. sasamarTlos azriT, ar SeiZleba davakninoT 
emigranti ojaxis moTxovnileba, SeinarCunos mSobliuri qveynis 
kulturasa da enasTan kontaqti; garda amisa, unda gaviTvaliswinoT is 
garemoebac, rom ganmcxadeblebs ar gaaCndaT aRniSnuli informaciis 
miRebis SesaZlebloba sxva saSualebiT; marTalia, maT SeeZloT mieRoT 
informacia ucxouri gazeTebisa da radiogadacemebis gamoyenebiT, magram 
informaciis es wyaroebi mxolod nawilobriv moicaven im informacias, 
rac xelmisawvdomia televiziiT. garda amisa, ar dasturdeboda is faqti, 
rom gamqiravebelma daamontaJa interneti, sakomunikacio qseli an 
informaciis miRebis sxva alternatiuli saSualeba; miuxedavad imisa, rom 
miRebulia mesakuTris mier zogadi xasiaTis riskebis Sefaseba 
individualuri instalaciebis Semowmebis gareSe, aseTi midgoma ver iqneba 
gamarTlebuli ganmcxadeblis interesebis gaTvaliswinebiT. sasamarTlom 
mxedvelobaSi miiRo is faqti, rom erovnuli procesis ganmavlobaSi 
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dadasturda instalaciis usafrTxoeba. man aseve ar miiCnia arsebiTi 
mniSvnelobis mqoned mesakuTris miTiTeba Senobis fizikuri da esTetikuri 
dazianebis Sesaxeb. ufro metic, sasamarTlom aRniSna, rom sacxovrebeli 
saxli mdebareobda stokholmis iseT ubanSi, sadac naklebi mniSvneloba 
eniWeboda fasadis esTetikur mxares. Sesabamisad, strasburgis 
sasamarTlos SefasebiT, saapelacio sasamarTlom ver moaxerxa saTanadod 
daebalansebina xelSekrulebis mxareTa interesebi me-10 muxlis 
moTxovnaTa gaTvaliswinebiT. sasamarTlom daadgina, rom zemoaRniSnuli 
Careva ar iyo aucilebeli demokratiuli sazogadoebisaTvis. Sesabamisad, 
misi azriT, mocemul SemTxvevaSi ganmcxadeblebis gamosaxleba binidan, 
romelSic maT 6 weli gaatares, iyo maTi informaciis Tavisuflebisa da 
piradi cxovrebis xelSeuxleblobis uflebis darRveva.545 
  
 

g)  sasamarTlos meTodis kritika 

 
 Tuki SevadarebT sasamarTlos 1995 wlis gadawyvetilebas “Velosa Barreto v. 

Portugal” da 2009 wlis gadawyvetilebas “Khurshid Mustafa and Tarzibachi v. Sweden”  

naTeli xdeba, rom sasamarTlom droTa ganmavlobaSi Secvala Tavisi 
politika kerZosamarTlebriv davebTan mimarTebiT. pirvel SemTxvevaSi man 
ar gaiTvaliswina saqmis yvela garemoeba, romelsac SesaZloa 
gamqiraveblis sasargeblod emoqmeda. maSin, rodesac saqme “Khurshid Mustafa 

and Tarzibachi v. Sweden” sasamarTlom Tavis srul kontrols dauqvemdebara. 
msgavsi midgoma SesaZlebelia aixsnas damqiraveblis, rogorc 
xelSekrulebis susti mxaris, dacvis aucileblobiT, Tumca sasamarTlo 
dums amis Sesaxeb. 
 upirveles yovlisa, sayuradReboa is faqti, rom sasamarTlo mis 
iurisdiqcias amarTlebs im argumentiT, rom igi ganixilavda ara mxolod 
xelSekrulebis Sinaarss, aramed Sesabamis erovnuli sasamarTloebis mier 
ganxorcielebul normaTa interpretacias. Tanamedrove samoqalaqo 
samarTali savsea dispoziciuri normebiTa da Ria daTqmebiT, rac 
xelSekrulebis mxareebs lavirebis saSualebas aZlevs da ganapirobebs 
samoqalaqo kanonmdeblobis moqnil xasiaTs. swored aseTma dispoziciurma 
normam misca gamqiravebels SesaZlebloba, xelSekrulebis meSveobiT 
ganesazRvra damatebiTi pirobebi sacxovrebel saxlSi wesrigis 
SenarCunebis mizniT. strasburgis sasamarTlos mier gamoyenebuli 
meTodis miuxedavad, faqtia, rom man gadawyvita kerZosamarTlebivi dava, 
ramac, faqtobrivad, saxelSekrulebo pirobis baTiloba gamoiwvia. 
marTalia, informacia konvenciis pirdapiri efeqtis Sesaxeb ar iZebneba 
arc mis teqstSi da arc misi miRebis istoriul wanamZRvrebSi, 546  magram 
sasamarTlos msgavsi gadawyvetilebebi sawinaaRmdegoze uTiTebs: 
erovnuli samoqalaqo procesis Semdgom saqme gadaecema supranacionalur 
instancias, sadac kerZosamarTlebrivi moTxovna ukve adamianis uflebaTa 
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konteqstSi yalibdeba. aseTi gadawyvetilebebi ki ukve Carevaa 
kerZosamarTlebriv davaSi da, Sesabamisad, mxareTa kerZo avtonomiaSi. 
 rogor Cans, erovnuli sasamarTlos mier ganxorcielebuli 
kerZosamarTlebrivi normebis interpretaciis gadaxedvis gziT 
strasburgis sasamarTlo moiTxovs kerZo samarTlis dispoziciur 
normaTa ganmartebas konvenciis moTxovnaTa Sesabamisad, vinaidan 
,,adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebis adresati, 
upirveles yovlisa, erovnuli sasamarTloebia...~ 547  sakanonmdeblo 
reformis (rac sakmaod did dros moiTxovs), ganuxorcieleblobis 
pirobebSi, upirveles yovlisa, erovnul sasamarTloebs ekisrebaT 
pozitiuri valdebuleba Seusabamon TavianTi praqtika strasburgis 
precedentul samarTals, rogorc konvenciis gamoxatulebas (misi swori 
formiT interpretaciis saSualebas). 548  am gziT sasamarTlo emsgavseba 
erovnul uzenaes da sakonstitucio sasamarTloebs. rogorc germaniis 
federaluri sakonstitucio sasamarTlos magaliTze vixileT, erovnuli 
sakonstitucio sasamarTlos mier qiravnobis samarTalSi Carevam sakmaod 
dasabuTebuli protesi gamoiwvia iuristTa Soris da aRiqmeboda rogorc 
safrTxe kerZo avtonomiisaTvis. rodesac imave midgomas imeorebs 
saerTaSoriso sasamarTlo, romelic ufro metad daSorebulia 
adgilobriv samarTalsa da Cveulebebs – misi gadawyvetilebis 
legitimuroba kiTxvis niSnis qveS dgeba. 
 gasaTvaliswinebelia, rom strasburgis sasamarTlom ganixila saqmis 
damatebiTi garemoebebic. kerZod, Tavisi gadawyvetilebis dasabuTebisa da 
damqiravebelTa interesebis dacvis mizniT, sasamarTlom mxedvlobaSi 
miiRo is garemoeba, rom ganmcxadeblebi ver SeZlebdnen imave xarisxis 
informaciis miRebas alternatiuli wyaroebidan. garda amisa, 
sasamarTlos mtkicebiT, ar warmoCnda is garemoeba, rom mesakuTrem  
uzrunvelyo wvdoma internetsa an sakabelo qselze. 549  strasburgis 
sasamarTlom agreTve aRniSna (sakuTari iniciativiT), rom sacxovrebeli 
saxli mdebareobda stokholmis im nawilSi, sadac naklebi esTetikuri 
moTxovnebi iyo. 550  es argumentebi da garemoebebi damqiraveblebs unda 
warmoedginaT nacionalur procesze imisaTvis, raTa gaemyarebinaT da 
daecvaT TavianTi moTxovna. im faqtobrivi garemoebebisa da argumentebis 
analizi, romlebic ar ganxilula erovnuli samoqalaqo procesis 
ganmavlobaSi, SesaZloa SeewinaaRmdegos mxareTa SejibrebiTobis princips, 
romelic farTod gavrcelebulia evropis samoqalaqo saproceso 
samarTalSi. SejibrebiTobis principis mixedviT, samoqalaqo saqmeTa 
sasamarTlo afasebs mxolod mxareTa mier warmodgenil faqtebsa da 
argumentebs. arasaTanado argumentaciam da mtkicebulebaTa naklebobam, 
SesaZloa, gamoiwvios mxaris damarcxeba samoqalaqo procesSi. samoqalaqo 
saqmeTa mosamarTles evaleba daicvas dispoziciurobis principi da ar 
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Caerios argumentaciisa da mtkicebulbaTa warmodgenis procesSi. 551 
rogorc wesi, Tuki faqtebi da mtkicebulebebi ar iqna wardgenili pirvel 
instanciaSi mimdinare procesze, samoqalaqo saproceso samarTali 
krZalavs gasaCivrebis SemTxvevaSi, axali mtkicebulebebis wardgenas, Tuki 
ar arsebobs sapatio mizezi amisaTvis. 552  rodesac saerTaSoriso 
sasamarTlo Tavisi iniciativiT ikvlevs saqmis damatebiT faqtobriv 
garemoebebs samoqalaqo davaSi, igi ugulebelyofs erovnuli 
marTlmsajulebis procesualur wesrigs. 
 rogorc strasburgis sasamarTlom manamade aRniSna, ,,konvenciis 
monawile saxelmwifoebs aqvT ukeTesi xedva, rodesac ganixilaven 
samoqalaqo uflebebsa da movaleobebTan dakavSirebul samoqalaqo 
saqmeebs, vidre sisxlis samarTlis saqmeTa ganxilvisas~. 553

 sasamarTlos 
mxedvelobaSi unda mieRo mis mier Camoyalibebuli msjeloba saqmeze 
“Kemmache v. France (no. 3)”. gadawyvetilebaSi. sasamarTlom daadgina, rom  
,,rogorc wesi... sasamarTlos roli ar aris is, rom Seafasos Tavad 
faqtebi, romelmac miiyvana erovnuli sasamarTlo Tavis 
gadawyvetilebamde. sxvagvarad, sasamarTlo imoqmedebda rogorc mesame an 
meoTxe instanciis sasamarTlo, rac iqneboda misi SezRuduli 
uflebamosilebis ugulebelyofa~.554

 ufro metic, saqmeSi “Garcia Ruiz v. Spain”, 

strasburgis sasamarTlom Tavi Seikava im saqmis ganxilvisagan, romelic 
mosarCelis mtkicebiT ar iyo sakmarisad dasabuTebuli. sasamarTlos 
mixedviT, mosarCeles SeeZlo esargebla nacionaluri sasamarTlo 
procesiT da waredgina relevanturi argumentebi am procesis sxvadasxva 
etapze.

555
  

 
1.4.3. mtkicebis tvirTi saxelSekrulebo davaSi 

 
 strasburgis sasamarTlo aseve, Seexo mtkicebis tvirTis sakiTxs 
saxelSekrulebo davaSi. saqmeSi “Van Kück v. Germany” sasamarTlom ganixila 
sadazRvevo xelSekrulebidan gamomdinare dava, romelic exeboda  
transseqsuali piris hormonuli mkurnalobis xarjebis dafarvas. 
 saqmeSi “Van Kück v. Germany” momCivanma, 1991 wels transseqsualTa statusis 
momwesrigebeli kanonmdeblobis safuZvelze, germaniis saolqo 
sasamarTlosagan moipova Tanxmoba mdedrobiTi saxelis gamoyenebaze. 
Semdgom ganmcxadebelma aRZra sarCeli kerZo sadazRvevo kompaniis 
winaaRmdeg da moiTxova hormonuli mkurnalobis xarjebis anazRaureba. 
1993 wels regionulma sasamarTlom uari ganucxada mosarCeles moTxovnis 
dakmayofilebaze. aseTi gadawyvetileba daefuZna eqspertis daskvnas. 
daskvna ganixilavda sqesis cvlilebas, rogorc erT-erT SesaZleblobas 
momCivanis gankurnebisaTvis, magram ar iZleoda daskvnas imis Sesaxeb, rom 
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es aucileblad gamoiRebda Sedegs, an rom hormonuli mkurnaloba 
aucilebeli da erTaderTi meTodi iyo gankurnebisaTvis. aRniSnuli 
daskvnis safuZvelze, erovnulma sasamarTlom ganmarta, rom marTalia, 
mkurnaloba gaaumjobesebda momCivnis socialur mdgomareobas, magram mas 
ver miiCnevda samedicino aucileblobidan gamomdinare mkurnalobad. 
sasamarTlos azriT, mosarCeles unda gamoeyenebina mkurnalobis 
alternatiuli meTodi, rogoric aris intensiuri fsiqoTerapia. garda 
amisa, germaniis sasamarTlos azriT, ver damtkicda is faqti, rom 
hormonuli mkurnaloba Sedegs gamoiRebda mosarCelisaTvis. 1995 wels, 
imave safuZvliT, momCivans uari eTqva saapelacio sasamarTlos mier, 
romelic daeTanxma regionul sasamarTlos msjelobas imis Sesaxeb, rom 
hormonuli mkurnaloba ar iyo aucilebeli. sayuradReboa, rom 
saapelacio sasamarTlos msjelobis mixedviT, momCivans ar SeeZlo 
xarjebis anazRaurebis moTxovna, vinaidan man Tavad ganapiroba aRniSnuli 
mdgomareoba: mkveTri transseqsualuri midrekilebebi ganmcxadebels ar 
aReniSneboda adreul asakSi; man gadawyvita Seecvala sqesi mxolod mas 
Semdeg, rac Seityo rom unayofo iyo; marTalia, es ar iyo 
tansseqsualizmis klasikuri SemTxveva, magram kanonmdebloba aZlevda mas 
saSualebas Seecvala sqesi; momCivanma daiwyo hormonebis miReba 
TviTneburad, samedicino daniSnulebis gareSe, xolo amis Semdgom 
ganmcxadebelma Caitara sqesis cvlilebis operacia.556 
 strasburgis sasamarTlom ar gaiziara germanuli sasamarTlos pozicia. 
kerZod, misi azriT, germaneli eqspertis daskvna imis Sesaxeb, rom 
momCivnis socialuri mdgomareobis gaumjobeseba ar jdeboda samedicino 
aucileblobis farglebSi, ar Seesabameboda strasburgis sasamarTlos 
uaxles praqtikas (igulisxmeba saqme “Christine Goodwin v. UK”). kerZod, 
sasamarTlos azriT, ,,saerTaSoriso doneze transseqsualizmi 
aRiarebulia iseT samedicino mdgomareobad, romlis drosac SvebisaTvis 
aucilebelia mkurnaloba, maT Soris, qirurgiuli Careva, romelic, Tavis 
mxriv, ar eqvemdebareba gamosworebas~. Ggarda amisa, imis gaTvaliswinebiT, 
Tu raodeni Zalisxmeva da mtkivneuli procedurebis Tmenaa saWiro 
imisaTvis, rom pirma miaRwios socialuri sqesis cvlilebas, 
ganmcxadeblis am gadawyvetilebas ver ganvixilavT, rogorc TviTneburs. 
sasamarTlos azriT, vinaidan mocemul saqmeSi aucilebeli iyo 
specialuri codna, erovnul sasamarTloebs unda moeTxovaT samedicino 
eqspertis Semdgomi ganmartebebi; Uufro metic, vinaidan genderuli 
identoba aris piradi cxovrebis erT-erTi yvelaze intimuri aspeqti, 
araproporciuli iyo, daekisrebinaT samedicino aucileblobis mtkicebis 
tvirTi momCivnisaTvis; Sesabamisad, sasamarTlos ,,samedicino 
aucileblobis~ interpretacia da mis mier mtkicebulebebis Sefaseba ar 
iyo gonivruli. Ggarda amisa, strasburgis sasamarTlo uTiTebs, rom 
saapelacio sasamarTlos saeqsperto daskvna ar Seicavda momCivnis 
transseqsualizmis mizezebis aRweras, xolo sxva eqspertisaTvis 
saxelmwifos ar miumarTavs.Aam faqtorebis gaTvaliswinebiT, germaniis 
sasamarTlo procesma ver daakamyofila konvenciis me-6 muxlis 
moTxovnebi. 
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 konvenciis me-8 muxlis darRvevasTan dakavSirebiT strasburgis 
sasamarTlom aRniSna, rom mTavari iyo ara xarjebis anazRaurebis sakiTxi, 
aramed germaniis sasamarTlos gadawyvetilebis gavlena ganmcxadeblis 
seqsualuri TviTgamorkvevis uflebaze. strasburgis sasamarTlo 
akritikebs germaniis regionul da saapelacio sasamarTloebs, romlebmac 
detaluri samedicino informaciis gareSe kiTxvis niSnis qveS daayenes 
sqesis cvlilebis aucilebloba. garda amisa, strasburgis sasamarTlos 
azriT, saapelacio sasamarTlom samedicino kompetenciis gareSe, mxolod 
qalisa da mamakacis qcevis Sesaxeb zogadi prezumfciis gaTvaliswinebiT, 
daadgina, rom ganmcxadebelma Segnebulad gamoiwvia Tavisi 
,,transseqsualuri mdgomareoba~. sasamarTlos azriT, Tanamedrove 
movlenebis gaTvaliswinebiT, araproporciuli iyo samedicino 
aucileblobis mtkicebis tvirTis dakisreba piradi cxovrebis erT-erT 
yvelaze intimur sferoSi. am faqtorebis gaTvaliswinebiT, strasburgis 
sasamarTlom miiCnia, rom ar iqna miRweuli interesTa balansi sadazRvevo 
kompaniasa da individs Soris.557 

 

2.  adamianis uflebaTa evropuli konvencia, rogorc erovnuli 
kanonmdeblobis nawili da misi gavlena saxelSekrulebo samarTalze 

 strasburgis sasamarTlos praqtikis gaTvaliswineba savaldebuloa 
konvenciis monawile yvela saxelmwifosaTvis. xolo konvenciis 
gancalkeveba mis safuZvelze gamotanili gadawyvetilebebisagan arc 
sasurvelia da arc samarTlebrivad SesaZlebeli. 558 swored amitom 
adamianis uflebaTa dacvis evropuli konvenciis monawile saxelmwifoebi 
sul ufro xSirad iyeneben rogorc konvencias, ise mis safuZvelze 
Camoyalibebul precedentul samarTals sakonstitucio da saerTo 
sasamarTloTa marTlmsajulebaSi. warmodgenili kvlevis miznebidan 
gamomdinare, sainteresoa, Tu rogor iWreba strasburgis sasamarTlos 
precedentuli samarTali nacionalur sasamarTloebSi mimdinare 
saxelSekrulebo davebSi. 

    

2.1. adamianis uflebaTa dacvis evropuli konvenciis inkorporacia 
monawile saxelmwifoTa marTlwesrigSi 

  rogorc aRiniSna, konvenciis konstitucionalizaciis procesis erT-
erTi Semadgeneli elementia konvenciis inkorporacia nacionalur 
kanonmdeblobaSi. inkorporaciis gziT konvencia xSir SemTxvevaSi 
moqmedebs rogorc ,,Crdilovani konstitucia~ an ,,uflebaTa qartiis 
surogati~. 559  magaliTad, belgiaSi, safrangeTSi, daniaSi, Sveicariasa da 
did britaneTSi konvenciis inkorporaciiT amoivso nacionaluri 
konstituciis ,,carieli sivrce~, ramac misca sasamarTloebs 
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SesaZlebloba, konvenciisTvis SeesabamebinaT erovnuli kanonmdebloba. im 
qveynebSi ki, sadac konstitucia srulad uzrunvelyofs ZiriTad 
uflebaTa dacvas, igi damxmare funqcias asrulebs. magaliTad, espaneTis 
sakonstitucio sasamarTlo cdilobda moepovebina konvenciisaTvis 
kvazikonstituciuri statusi. espaneTis sakonstitucio sasamarTlo 
ganmartavs konstituciur uflebebs konvenciis WrilSi. agreTve man 
mouwoda saerTo sasamarTloebs, daemorCilon strasburgis sasamarTlos 
precedentul samarTals, rogorc erT-erT konstituciur valdebulebas. 
1964 wels avstriis konstituciis gadaxedvis Sedegad, konvencias mieniWa 
konstituciuri statusi da pirdapiri moqmedebis Zala. xolo daniaSi, 
konstituciis mixedviT, konstituciasa da konvencias Soris warmoqmnili 
konfliqti wydeba konvenciis sasargeblod.560 
 germanuli da italiuri sakonstitucio sasamarTloebi Tavdapirvelad 
inarCunebdnen klasikur dualistur pozicias da amtkicebdnen, rom 
konvencias ar gaaCnia Cveulebriv kanonze meti iuridiuli statusi. 
sakvanZo gadawyvetileba, am kuTxiT,Y germaniis federalurma 
sakonstitucio sasamarTlom 2004 wels miiRo. gadawyvetilebaSi “Görgülü”, 
sasamarTlom ganmarta, rom konvencia aris saxelmZRvanelo germaniis 
ZiriTadi uflebebis ganmartebisaTvis, xolo individebs SeuZliaT 
gaasaCivron saerTo sasamarTlos mosamarTlis  gadawyvetileba, romelic 
ewinaaRmdegeba konvenciis moTxovnebs da strasburgis sasamarTlos 
precedentebs.

561
 2007 wels italiis sasamarTlom pirvelad gamoacxada 

baTilad erovnuli samarTlebrivi aqti im motiviT, rom igi 
ewinaaRmdegeboda konvencias. Tumca am gadawyvetilebaSi ganviTarebuli 
msjelobiT, saerTo sasamarTlos mosamarTleebi ver ganmartaven erovnul 
kanonmdeblobas konvenciis Sesabamisad – am mizniT, maT sakonstitucio 
sasamarTlos unda mimarTon.562 
 maSasadame, adamianis uflebaTa dacvis evropuli konvenciis gavlena 
monawile saxelmwifoTa nacionalur samarTalze gansxvavebulia 
sxvadasxva iurisdiqciebSi. 563  zogierTi avtori miiCnevs, rom  konvenciis 
efeqtianobis gaumjobesebis mizniT, rekomendebulia konvenciis 
,,moSinaureba~ erovnul-samarTlebriv sistemaSi, vidre misi formaluri 
inkorporacia. es gulisxmobs konvenciis iseT moqmedebas, romelic boWavs 
saxelmwifo xelisuflebis yvela organos, flobs erovnul kanonze met 
iuridiul Zalas nacionalur normaTa ierarqiaSi, xolo individs SeuZlia 
daeyrdnos konvenciis normebs erovnuli sasamarTlo procesSi.564 
 amgvar efeqtze SegviZlia visaubroT saqarTveloSi moqmedi regulaciebis 
analizis safuZvelze. kerZod, konvencia, rogorc saerTaSoriso 

                                                           
560

Sweet  A.S., 8-9. 
561iqve, 12; / BVerfGE 111, 307. 
562

Sweet  A.S., 12.  
563

Greer S., Wildhaber L., 663; / ix. korkelia k., evropuli standartebis integraciisaken: 
adamianis uflebaTa evropuli konvencia da saqarTvelos gamocdileba, TinaTin wereTlis 
saxelobis saxelmwifosa da samarTlis instituti, Tbilisi, 2007, 27-31; 42-51; / ix. 
gabriCiZe g., normaTa ierarqia da adamianis uflebebi, adamianis uflebaTa dacvis 
Tanamedrove gamowvevebi (statiaTa krebuli), red. k. korkelia, Tbilisi, 2009, 89; / ix. 
boZaSvili l., adamianis uflebaTa evropis konvencia – efeqturi saerTaSoriso 
samarTlebrivi dokumenti, saqarTvelo da saerTaSoriso samarTali (statiaTa krebuli), 
red. k. korkelia, i. sesiaSvili, Tbilisi, 2001, 118-125. 
564

Greer S., Wildhaber L.,  664. 



129 
 

xelSekruleba, saqarTvelos kanonmdeblobis ganuyofeli nawilia. 565 
marTalia, saqarTveloSi konvencias konstituciuri statusi ar gaaCnia, 
magram saqarTvelos normaTa iararqiul sistemaSi igi saqarTvelos 
kanonze maRali rangis normatiuli aqtia. 566 aseve konvenciis, rogorc 
,,Crdilovani konstituciis~, ganxilvis safuZvels gvaZlevs rogorc 
saqarTvelos konstituciis me-7 muxlis gramatikuli ganmarteba 567 , ise 
konstituciis 39-e muxli. aRniSnuli ori muxlis Sinaarsi mWidrod aris 
dakavSirebuli erTmaneTTan. amitomac ar aris gasakviri, rom 
konstituciis axali redaqciis mixedviT, isini erT normaSi – 
samarTlebrivi saxelmwifos principSi _ gaerTiandnen.568 konstituciis 39-e 
muxlis mixedviT, saqarTvelos konstitucia ar uaryofs adamianis da 
moqalaqis sayovelTaod aRiarebul uflebebs, Tavisuflebebsa da 
garantiebs, romlebic ar aris moxseniebuli konstituciaSi, magram misi 
principebidan gamomdinareobs. p. heberle saqarTvelos konstituciis 39-e 
muxls ,,ZiriTadi uflebebis ganviTarebis pirobas~ (germ. 
Grundrechtsetwicklungsklausel) uwodebs. misi prognoziT, mocemuli norma iZleva 
samomavlod imis SesaZleblobas, rom ganviTardes sruliad axali 
ZiriTad uflebebi.569  
 maSasadame, saqarTvelos konstitucia aRiarebs saerTaSoriso aqtebsa da, 
Sesabamisad, konvenciaSi gantkicebul uflebebs  mxolod im pirobiT, rom 
maT Soris winaaRmdegobis warmoqmnis SemTxvevaSi, upiratesoba 
konstitucias mieniWeba. 
 saqarTvelos sakonstitucio sasamarTlo 39-e muxlTan dakavSirebiT 
aRniSnavs, rom  am ,,konstituciuri normis mizania uzurnvelyos 
uflebebisa da Tavisuflebebis dacva im SemTvevaSi, Tu es pirdapir ar 
aris gaTvaliswinebuli konstituciiT, magram gamomdinareobs 
konstituciuri principebidan da adamianis uflebebis sferoSi 
saxelmwifos mier nakisri saerTaSoriso valdebulebebidan.” garda amisa, 
saqarTvelos konstituciis 39-e muxlTan dakavSirebuli praqtika 
cxadyofs, rom aRniSnuli konstituciuri norma gamoiyeneba im 
SemTxvevaSic, rodesac saerTaSoriso xelSekrulebiT garantirebuli 
uflebis Sinaarsi ufro farToa, vidre amas saqarTvelos konstituciis 
Sesabamisi muxli iTvaliswinebs.570 
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 konvenciis gansakuTrebul statusze metyvelebs agreTve saqarTvelos 
samoqalaqo saproceso kodeqsis 391-e muxli, romelic sakasacio saCivris 
wardgenis winapirobad adgens saapelacio sasamarTlos mier iseTi 
gadawyvetilebis miRebas, romelic ewinaaRmdegeba konvencias da mis 
safuZvelze ganviTarebul strasburgis sasamarTlos praqtikas.571  
 Tbilisis saolqo sasamarTlom (pirvelad) 2002 wlis gadawyvetilebaSi 
aRniSna, rom adamianis uflebaTa evropuli sasamarTlos precedentebi 
avseben da azusteben ara mxolod evropuli konvenciis, aramed 
saqarTvelos konstituciiT dadgenili normebis Sinaarss. 572  ase rom, 
saqarTvelos sakanonmdeblo sistemaSi, konvenciis adgilis 
gaTvaliswinebiT, konvenciam da mis safuZvelze ganviTarebulma 
precedentulma samarTalma SeiZleba Seasrulos rogorc 
Sidasaxelmwifoebriv normatiul aqtebSi arsebuli samarTlebrivi 
vakuumis amovsebis saSualebis, ise adamianis uflebaTa dacvis erovnuli 
standartis gaumjobesebis meqanizmis roli.573 
 adamianis uflebaTa evropuli konvenciis mniSvnelobas qarTuli 
samarTlisaTvis cxadyofs saqarTvelos konstituciis SemuSavebis 
istoriac: adamianis uflebaTa konstituciuri debulebebis Camoyalibebis 
procesSi didi yuradReba eTmoboda konvenciis Sinaarss, miuxedavad imisa, 
rom saxelmwifos jer ar moexdina aRniSnuli saerTaSoriso aqtis 
ratifikacia.574 
  

 
 
2.2. konvenciis horizontaluri efeqti erovnul samarTlebriv sistemebSi 

 

 strasburgis sasamarTlo ar moiTxovs konvenciis gaweras nacionalur 
samarTalSi. Tumca mas arasodes gamouTqvams uaryofiTi damokidebuleba 
im faqtis mimarT, Tuki konvenciaSi mocemuli adamianis uflebebis 
gamoyeneba moxdeba horizontalur urTierTobebSi.575 miuxedavad imisa, rom 
konvenciis avtorebs ar surdaT mieniWebinaT konvenciisaTvis 
horizontaluri efeqti, igi ar ukrZalavs monawile saxelmwifoebs 
gamoiyenon misi normebi erovnuli iurisidiqciaSi. ufro metic, 
SesaZlebloba gamoviyenoT konvenciiT ganmtkicebuli uflebebi, rogorc 
sajaro xelisuflebis, ise kerZo pirTa Soris SesaZloa gaxdes adamianis 
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uflebaTa ,,efeqtiani dacvis saSualeba~, romelsac moiTxovs konvenciis 
me-13 muxli.576 
Kkonvenciis monawile saxelmwifoTa erovnuli precedentuli samarTlis 
jer kidev adreuli praqtika saSualebas gvaZlevs davadginoT erovnuli 
sasamarTloebis aSkara midrekileba ar gamoricxon konvenciis uflebebis 
gamoyeneba kerZo pirTa Soris arsebul davebSi. magaliTad, avstriaSi, 
sadac konvencias konstituciuri kanonis statusi aqvs miniWebuli, 
uzenaesma sasamarTlom jer kidev 1963 wlis 16 ianvris gadawyvetilebaSi 
imsjela avstriis samoqalaqo saproceso kodeqsis normaTa Sesabamisobaze 
konvenciis me-6 muxlTan (samarTliani sasamarTlos 
uflebasTan). 577 analogiurad, 1975 wlis gadawyvetilebaSi avstriis 
sasamarTlom daadgina, rom Tuki erovnuli kanonmdebloba ver 
uzrunvelyofda kerZo pirTa mier satelefono saubris aramarTlzomieri 
audioCanaweris regulirebas, konvenciis me-8 muxli SesaZloa 
gamoyenebuliyo am mizniT.578 
 belgiaSi bruselis Sromis saqmeTa sasamarTlom aRiara konvenciis me-8 
muxlis moqmedeba kerZo pirTa Soris. 579 am saqmeSi mdedrobiTi sqesis 
dasaqmebuli gaaTavisufles samsaxuridan prostituciis safuZvelze  im 
argumentiT, rom igi aSkarad mianiSnebda firmis klientebs Tavis 
saqmianobas. mosarCele uTiTebda konvenciis me-8 muxliT daculi 
uflebebis darRvevas im argumentiT, rom ufleba piradi cxovrebis 
xelSeuxeblobaze aniWebda mas SesaZleblobas ecxovra ise, rogorc 
miiCnevda saWirod. sasamarTlom daadgina, rom prostituciis praqtika iq, 
sadac imyofebodnen firmis klientebi da TanamSromlebi, aris ara kerZo, 
aramed sajaro qmedeba, romelsac, SesaZloa, daezianebina damsaqmebeli.580 
 sayuradReboa belgiis sasamarTlos gadawyvetileba, romlis mixedviT 
dadginda, rom xelSekrulebis pirobebi, romlebic uzrunvelyofda 
kompozitorTa da avtorTa samudamo da daurRvevel kavSirs kerZo 
dawesebulebasTan, ewinaaRmdegeboda konvenciis me-4 muxliT dacul 
uflebebs.581 
 gansakuTrebuli aqtiurobiT kvlavGgermania gamoirCeva. germaniis 
uzenaesma sasamarTlom 1958 wlis 20 maisis gadawyvetilebaSi ganacxada, 
rom konstituciaSi dacul adamianis ZiriTad uflebebTan erTad  
konvenciis me-8 muxli daculi unda iyos ara mxolod saxelmwifo, aramed 
aseve kerZosamarTlebriv urTierTobebSi (samoqalaqo brunvaSi). 582  aseve 
germaniis federalurma sakonstitucio sasamarTlom 1968 wlis 24 ivlisis 
gadawyvetilebaSi aRniSna, rom miuxedavad imisa, rom SesaZloa, 
konvenciaSi mocemuli uflebebi ar gamoiyeneba pirdapiri wesiT 
kerZosamarTlebriv urTierTobebSi, konvenciis normebi unda ganvixiloT 
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rogorc obieqturi kriteriumi, romelTa gaTvaliswinebac unda moxdes 
kerZo samarTlis normaTa gamoyenebis dros.583 
 marTalia, saerTaSoriso aqtebs, maT Soris, konvenciasa da mis 
precedentul samarTls yvelaze xSirad saqarTvelos sakonstitucio 
sasamarTlo mimarTavs, magram saqarTvelos saerTo sasamarTloebi maT 
arc Tu ise iSviaTad iyeneben . 584  saqarTvelos uzenaesi sasamarTlo 
xSirad iyenebs adamianis uflebaTa evropuli konvenciis debulebebsa da 
precedentul samarTals gamoxatvisa Tavsuflebisa  (konvenciis me-10 
muxlis) da samoqalaqo kodeqsis me-18 muxliT daculi pirovnuli (piradi) 
araqonebrivi uflebebis urTierTdapirispirebis dros. kerZod, 
sasamarTlo ganmartavs `sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ 
saqarTvelos kanons strasburgis sasamarTlo praqtikis Sesabamisad. 585 
msgavs midgomas iyenebs uzenaesi sasamarTlo samoqalaqo saproceso 
normaTa interpretaciis dros. kerZod, konvenciis me-6 muxlis – 
samarTliani sasamarTlos uflebisa _ da mis safuZvelze ganviTarebuli 
precedentuli samarTlis WrilSi uzenaesma sasamarTlom ganmarta 
samoqalaqo saproceso kodeqsis 385-e muxlis 1-li nawili, 586 393-e muxlis 
1-li nawili, 587  394-e muxlis `b“ qvepunqti 588  da 390-e muxlis 1-li 
nawili.589 
 adamianis uflebaTa evropul sasamarTlo praqtikaSi ganviTarebuli 
msjeloba aseve mniSvnelovnad miiCnia saqarTvelos uzenaesma sasamarTlom 
bavSvis sacxovrebeli adgilis gansazRvris, Svilad ayvanisa, da mamobis 
dadgenis  Sesaxeb saojaxo davebSi. uzenaesi sasamarTlo Tavis 
gadawyvetilebebSi iTxovs bavSvis interesebis interpretacias konvenciis 
me-8 muxlTan dakavSirebuli strasburgis sasamarTlo precedentebis 
gaTvaliswinebiT. sasamarTlo aRniSnavs, rom `bavSvis interesebis dacvisas 
srulad gamoiyeneba adamianis uflebaTa evropuli konvenciis me-8 muxli, 
romliTac yvelas aqvs ufleba, pativi scen mis pirad da ojaxur 

cxovrebas, mis sacxovrebels da mimoweras“.590 
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 konvenciis pirdapiri wesiT gamoyeneba kerZosamarTlebriv 
urTierTobebSi, ra Tqma unda, iqneboda adamianis uflebebis dacvis ufro 
advili meTodi, magram, meore mxriv, safrTxis Semcveli samarTlebrivi 
usafrTxoebisaTvis. xelSekrulebis mxareebis mier garigebis pirobebis 
gansazRvrisas konvenciis gaTvaliswineba sakmaod problemuri sakiTxia, 
vinaidan kerZo pirisagan ar unda movelodeT im faqtis codnas, Tu rodis 
irRveva konvenciiT ganmtkicebuli uflebebi. magaliTad, SvedeTis 
sasamarTlom gamoricxa konvenciis  pirdapiri horizontaluri efeqti 
samarTlebrivi usafrTxoebis moTxovnidan gamomdinare. sasamarTlos 
azriT, kerZo pirebs ar moeTxovebaT, icodnen strasburgis sasamarTlo 
praqtika.591 
 garda amisa, konvenciis pirdapiri gamoyeneba erovnul samarTalSi 
sakmaod problemuria, vinaidan dadgenili uflebebisaTvis konvencia ar 
gawers dacvis saSualebebs. marTalia, konvenciis mixedviT, strasburgis 
sasamarTlo uzrunvelyofs samarTlian dakmayofilebas uflebaTa 
darRvevis SemTxvevaSi, magram am uflebamosilebiT aRWurvilia mxolod 
adamianis uflebaTa evropuli sasamarTlo da ara erovnuli 
sasamarTloebi. Tumca es rodi gamoricxavs SesaZleblobas, veZeboT 
samarTlebrivi dacvis saSualebebi erovnul kanonmdeblobaSi konvenciiT 
daculi uflebebis darRvevis SemTxvevaSi.592 
 Sidasaxelmwifoebrivi normatiuli aqtebis ierarqiis gaTvalisinebiT, 
kerZo pirs SeuZlia ganacxados, rom konkretuli kerZo samarTlis norma, 
romelic ewinaaRmdegeba konvenciis moTxovnebs, ar iqnes gamoyenebuli. am 
gziT, SegviZlia miviRoT konvenciis uSualo horizontaluri efeqti 
kerZosamarTlebriv urTierTobebSi.593 

 

2.3. adamianis uflebaTa evropuli konvenciisa da strasburgis 

sasamarTlos precedentebis gamoyeneba erovnul saxelSekrulebo davebSi 

 konvenciis horizontaluri efeqti saxelSkrulebo samarTalSi yvelaze 
xSirad Tavis gamovlinebas kerZo samarTlis zogadi xasiaTis daTqmebis 
intepretaciis dros povebs. kerZo samarTlis zogadi xasiaTis daTqmebi, 
rogoric aris keTilsindisierebis principi da normebi zneobriobis 
Sesaxeb, mniSvnelovania kontinenturi evropis saxelSekrulebo 
samarTalSi. es daTqmebi Tavisi Ria xasiaTis gamo mniSvnelovan rols 
asruleben saxelSekrulebo samarTlis sasamarTlo praqtikis 
ganviTarebaSi. maTi meSveobiT mosamarTleLwyvets iseT saqmeebs, romlebic 
ar aris gaTvaliswinebuli saxelSekrulebo samarTlis moqmedi 
kanonmdeblobiT da uzrunvelyofs saxelSekrulebo samarTlis 
sazogadoebriv cvlilebebTan Sesabamisobas.594 
 konvenciiT ganmtkicebuli uflebebisa da saxelSekrulebo samarTlis 
urTierTqmedebis saintereso magaliTs vawydebiT holandiis uzenaesi 
sasamarTlo praqtikaSi. mocemul davaSi  gaanalizda xelSekrulebis 
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pirobebi ganaTlebis Tavisuflebis uflebasTan mimarTebiT. saqmis 
faqtobrivi garemoebebi iyo Semdegi:  19 wlis qalbatonma daiwyo treningi, 
raTa moepovebina mensendikze 595  dafuZnebuli varjiSis meTodis 
maswavleblis statusi. treningis programa uzrunvelyo daniis mensendikis 
gaerTianebam. treningis dawyebamde qalbatonma moawera xeli 
xelSekrulebas gaerTianebasTan, romlis mixedviT, treningis Sewyvetis 
SemTxvevaSi igi Tavs Seikavebda mensendikis meTodis swavlebisa an 
swavlebaSi daxmarebisagan. rodesac qali CaiWra Teoriis gamocdaSi, man 
gadawyvita aRar gaegrZelebina swavla. es gadawyvetileba man Tavisi 
instruqtoris rCevis gaTvaliswinebiT miiRo. man aseve uari Tqva saboloo 
gamocdis Cabarebaze. Semdgom qalbatoni muSaobda dedamisis, mensendikis 
sertificirebuli maswavleblis, asistentad,  xolo mogvianebiT, man 
sakuTari praqtika daiwyo.596 mensendikis gaerTianebam moipova sasamarTlos 
akrZalva qalbatonis praqtikis aRsakveTad. haagis saapelacio 
sasamarTlom gaauqma pirveli instaciis sasamarTlos gadawyvetileba. 
saapelacio sasamarTlos azriT, saqmianobis msgavsi akrZalva iyo 
ganaTlebis Tavisuflebis darRveva. im faqtis gaTvaliswinebiT, rom 
qalbatoni mxolod 19 wlis iyo, rodesac moawera kontraqts xeli, misi 
Tavisuflebis SezRudva _ mTeli cxovrebis ganmavlobaSi  uari Tqvas 
mensendikis meTodis swavlebaze _ ewinaaRmdegeboda sazogadoebrivi 
wesrigisa da zneobis moTxovnebs.597 
 sakasacio sasamarTlom ar gaiziara is pozicia, rom saxelSekrulebo 
daTqma, romelic ukZalavda qals saqmianobas iyo zneobis normebis 
sawinaaRmdego. man xazi gausva im faqts, rom saapelacio sasamarTlos 
mxedvelobaSi unda mieRo is mizani, romelsac xelSekruleba 
emsaxureboda da is faqti, Tu ramdenad amarTlebda mizani ganaTlebis 
TavisuflebaSi Carevas. aRniSnuli msjelobis safuZvelze, saaplacio 
sasamarTloSi dabrunebuli saqme sxvagvarad gadawyda. saapelacio 
sasamarTlom daadgina, rom xelSekruleba emsaxureboda sajaro 
interesebs, xolo gaerTianebis diplomi uzrunvelyofda mensendikis 
warmatebul praqtikas. sakasacio sasamarTlomac gaiziara aRniSnuli 
msjeloba da daadgina, rom mocemuli saxelSekrulebo daTqma ar 
arRvevda konvenciis 1-li damtebiTi oqmis me-2 muxliT ganmtkicebul 
ganaTlebis uflebas. 
 mocemuli gadawyvetileba kargi magaliTia imisa, Tu rogor xorcieldeba 
xelSekrulebis pirobaTa „zneobriobis“ ganmarteba konvenciaSi 
ganmtkicebuli adamianis uflebebis gamoyenebiT.598 
 adamianis uflebebis SezRudvis Sesaxeb dava SesaZloa warmoiSvas ara 
mxolod xelSekrulebis SinaarsTan dakavSirebiT, aramed kontrahentis 
SerCevis drosac. Semdegi gadawyvetileba exeba xelSekrulebis dadebis 
valdebulebas (e.w. germ. Kontrahierungszwang). 

 aRniSnul saqmeSi daniis erT-erTma kerZo skolam uari Tqva mosarCelis 
vaJis moswavled miRebaze Tavisi saswavlo politikidan gamomdinare. 
skolis ganawesi iTvaliswinebda mxolod ebraeli studentebis miRebas da 
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vinaidan Toris (ebrauli samarTlis) mixedviT, mosarCelis vaJi ar iyo 
ebraeli, mas uari eTqva skolaSi miRebaze. mosarCele uTiTebda konvenciis 
me-14 muxlisa da pirveli damatebiTi oqmis me-2 muxlis darRvevaze. misi 
azriT, msgavsi midgoma religiuri niSniT diskriminacias warmoadgenda da 
zRudavda mis  Tavisuflebas aerCia ganaTlebis forma Tavisi 
SvilisaTvis. mosarCelis azriT, skolis politikaze dafuZnebuli uari 
misi vaJis miRebis Sesaxeb iyo deliqti. skola ki uTiTebda, rom igi kerZo 
dawesebuleba iyo da SeeZlo SeezRuda moswavleTa miReba religiuri 
kriteriumiT. uzenaesma sasamarTlom ar gaiziara momCivnis pozicia da 
aRniSna, rom 1-li damatebiTi oqmis me-2 muxli uzrunvelyofda mSoblebs 
saxelmwifos winaSe uflebiT, moeTxovaT pativi ecaT maT mier arCeuli 
ganaTlebis meTodisaTvis, magram es ar gulisxmobda imave uflebas kerZo 
dawesebulebis mimarT. Sesabamisad, kerZo skolis mier SemuSavebuli 
religiuri politika gadawonida mSoblebis interess maSinac ki, rodesac 
arsebobda safuZvliani mizezebi imisa, Tu ratom airCies maT aseTi 
ganaTlebis forma SvilisaTvis da  aseve im faqtis miuxedavad, rom 
adgilobriv doneze ar arsebobda sxva dawesebuleba, romelic 
uzrunvelyofda moswavleebs msgavsi ganaTlebiT.599 
 rogorc Cans,  Rirebulebebi da interesebi, romlebsac icavs 
saxelSekrulebo samarTali da adamianis uflebaTa dacvis instrumentebi 
gansxvavdeba erTmaneTisagan, ufro metic, es Rirebulebebi, SesaZloa, 
konfliqtSic iyos erTmaneTTan.600 
 saxelSekrulebo davaSi konvenciisa da adamianis uflebaTa   evropuli 
sasamarTlos precedentuli samarTlis gamoyenebis saintereso magaliTs 
gvTavazobs Tbilisis saapelacio sasamarTlos praqtika:  
 mocemul saqmeSi mSoblebma mikrosafinanso organizaciisagan aRebuli 
sesxis uzrunvelyofis mizniT datvirTes ipoTekiT 5 wlis 
arasrulwlovanis uZravi qoneba. mogvianebiT sesxis xelSekrulebis 
aRsrulebis mizniT, sasamarTloSi Sedga morigebis aqti, romlis 
safuZvelzec ganxorcielda arasrulwlovnis qonebis realizacia. sadavo 
qonebis realizaciis Semdgom arasrulwlovanma moiTxova ipoTekis 
xelSekrulebis baTilad cnoba. saapelacio sasamarTlom mxari dauWira 
pirveli instanciis sasamarTlos gadawyvetilebas da baTilad cno 
,,bavSvis upiratesi interesis~ xelmyofi garigeba. miuxedavad imisa, rom 
saapelacio sasamarTlos azriT, `kreditoris ekonomikuri interesi da 
biologiuri mSoblebis mier gamoxatuli nebisadmi kanonieri ndobis 
detali yuradsaRebi da mniSvnelovania~, interesTa urTierTSewonadobis 
fonze, bavSvis interesi upiratesia~. mocemul saqmeSi mTavari problema 
aris is, rom dRes saqarTveloSi ar arsebobs qonebriv-samarTlebriv 
sferoSi mSoblebisa da Svilebis urTierTobis momwesrigebeli detaluri 
kanondebloba, arasrulwlovnis interesebis sawinaaRmdegod 
ganxorcielebuli warmomadgenlobiTi uflebamosilebis farglebSi 
dadebuli garigebis samarTlebrivi Sedegebic kanonmdebels yuradRebis 
miRma darCa. aRsaniSnavia, rom mocemul gadawyvetilebaSi saapelacio 
sasamarTlom saTanadod ar gamijna erTmaneTisagan mSoblebis 
warmomadgenlobiTi uflebamosileba mesame pirTa mimarT da 
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samarTlebrivi urTerTobebi mSoblebsa da Svilebs Soris. sasamarTlom 
martivad daukavSira mSoblebis mier kanonismieri warmomadgenlobiTi 
uflebamosilebis ganxorcieleba maT valdebulebas, daicvan Svilis 
saukeTeso interesebi. sasamarTlos msjelobis mixedviT, `mSoblebi 
arasrulwlovani Svilebis kanonieri warmomadgenlebi arian da 
gansakuTrebul rwmunebulebaTa gareSe maTi uflebebisa da interesebis 
dasacavad gamodian, niSnavs imas, rom mSobeli bavSvis saxeliT mxolod 
da mxolod iseT garigebebs debs, romlebic bavSvis nebas Seesabameba da, 
amasTan, aRniSnuli garigeba bavSvis interesebSia~. msgavsi praqtikis 
damkvidreba ki savalalo Sedegebis mqone SeiZleba aRmoCndes 
kreditorisaTvis. aseT SemTxvevaSi kreditors ekisreba araTanazomieri 
tvirTi Seamowmos mSoblebis mier maTi warmomadgenlobiTi 
uflebamosilebis ganxorcielebis keTilsindisierebis sakiTxi 
(arasrulwlovnis interesebTan mimarTebiT). miuxedavad imisa, rom 
saapelacio sasamarTlos midgoma daxvewas saWiroebs, man cxadyo mTeli 
rigi sistemuri problemebi, romlebic saojaxo samarTlis mocemul 
sferoSi arsebobs.601 
Mmiuxedavad gadawyvetilebis naklovanebebisa, warmodgenili kvlevis 
farglebSi sainteresoa, Tu rogor gamoiyena saapelacio sasamarTlom, 
ipoTekis xelSekrulebis baTilobis gansazRvrisa da sakanonmdeblo 
vakuumis amovsebis mizniT, adamianis uflebaTa dacvis evropuli 
konvenciis normebi da precedentuli samarTali: `bavSvis saukeTeso 
interesis~ intepretaciisas sasamarTlom mimarTa msjelobas saqmidan “S.L. 

and J.L. v. Croatia“ da “Lazarev v. Russia” swored am gadawyvetilebaTa 
gamoyenebiT sasamarTlom daadgina, rom `bavSvis qonebaze dadebuli 
ipoTekis xelSekrulebebi, rogorc upiratesi Rirebulebis  _ `bavSvis 
upiratesi interesis~ Semcveli saxelmwifo garigebebi _ 
kanonsawinaaRmdego da, Sesabamisad, baTilia~. 602  mogvianebiT mocemuli 
gadawyvetileba gaauqma saqarTvelos uzenaesma sasamarTlom da aRniSna, 

rom dava ganxiluli iyo mniSvnelovani saproceso darRvevebiT. uzeნaesi 
sasamarTloc Tavis erT-erT argumentad strasburgis ganmartebebs iyenebs. 
kerZod, igi eyrdnoba msjelobas Camoyalibebuls saqmeSi `n.w. da sxvebi 
saqarTvelos winaaRmdeg~ (ganacxadi N71776/12), romelic gansazRvravs, rom 
im sasamarTlo procesSi, romelSic dapirispirebulia bavSvisa da mis 
warmomadgenelTa interesebi, saqmiswarmoebis miznebisaTvis saWiroa 

dainiSnos saxelmwifos specialuri warmomadgeneli. aRniSnuls ki, isev 
da isev, bavSvis saukeTeso interesi ganapirobebs.603 
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3. Sualeduri daskvna 
 

 adamianis uflebaTa evropuli sasamarTlos praqtikis analizi naTeli 
magaliTia im movlenisa, romelsac Tanamedrove literaturaSi „adamianis 
uflebebiseul uzurpacias~ uwodeben. 604 marTalia, konvenciaSi Setanili 
uaxlesi cvlilebebi mowmobs imas, rom subsidiurobis principi da 
diskreciuli uflebamosilebis doqtrina rCeba aqtiurad konvenciis 
sistemaSi, magram ar SeiZleba im faqtis ugulebelyofa, rom konvencia 
iqca evropuli sajaro wesrigis konstituciur instrumentad, xolo mis 
gadawyvetilebebs gaaCniaT kvazi-erga omnes iuridiuli Zala. paralelurad 
adamianis uflebaTa dacvis evropuli konvencia imkvidrebs konstituciis 
statuss monawile saxelmwifoTa kanonmdeblobasa da samoqalaqo saqmeTa 
sasamarTloebis praqtikaSi.605 
 rogorc precedentuli samarTlis analizma aCvena, saxelmwifoTa 
diskreciuli uflebamosilebis Seviwroebis Sedegad konvencia Zlier 
zemoqmedebs saxelSekrulebo samarTalze. saxelmwifos pozitiuri 
valdebulebebisa da Tanazomierebis principis gamoyenebiT strasburgis 
sasamarTlo ara mxolod gansazRvravs monawile saxelmwifoTa socialur-
ekonomikur politikas, aramed mas SeuZlia, konkretuli saqmidan 
gamomdinare, gadawyvitos wminda kerZo samarTlebrivi dava: adamianis 
uflebaTa evropuli sasamarTlo SeiWra nacionaluri sasamarTlos iseT 
diskreciaSi, rogoric aris mxareTa nebisa da samarTlebrivi 
instrumentebis – garigebis _ ganmarteba. marTalia, samecniero 
literaturaSi aRiarebulia  mxolod konvenciis arapirdapiri gavlena 
saxelSekrulebo samarTalze, magram sasamarTlos uaxlesi precedentebi 
gvibiZgebs vifiqroT misi pirdapiri moqmedebis tendenciazec. es ki 
safrTxis Semcvelia kerZo samarTlis damoukideblobisaTvis da laxavs 
konvenciis monawile saxelmwifoTa suverenitets. 
 rac Seexeba erovnuli samarTlebrivi sistemis farglebSi mimdinare 
saxelSekrulebo davebs, aq naTelia, rom sasamarTloebi upiratesobas 
giunter diurigiseul arapirdapiri moqmedebis Teorias aniWeben. kerZod, 
konvenciaSi mocemuli adamianis uflebebisa da mis safuZvelze 
Camoyalibebuli precedentuli samarTlis, rogorc `Crdilovani 
konstituciis“, gamoyeneba yvelaze xSirad saxelSekrulebo samarTalSi 
moqmedi zogadi xasiaTis daTqmaTa interpretaciis meSveobiT 
xorcieldeba.  
 maSasadame, adamianis uflebaTa evropuli konvenciis safuZvelze 
ganviTarebuli sasamarTlo praqtika erTgvari saxelmZRvaneloa 
saxelmwifosaTvis imisaTvis, rom Seasrulos Tavisi saerTaSoriso 
valdebuleba evropis sabWos winaSe. saxelSekrulebo Tavisuflebis 
regulrebisas kanonmdebeli valdebulia gaiTvaliswinos ZiriTadi 
uflebebi, maT Soris konvenciaSi mocemuli adamianis uflebebis arsi, 
raTa saxelSekrulebo moqmedebis Tavisufleba uzrunvelyofili iyos 

                                                           
604ix. Ress G., 621. 
605iqve,  624. 
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sakonstitucio wesrigis farglebSi.606agreTve nacionalur sasamarTloebs 
SeuZliaT gamoiyenenon strasburgis sasamarTlos mier ganviTarebuli 
precedentuli samarTali da msjeloba saxelSekrulebo davebSi mxareTa 
molaparakebis Zalebis dabalansebisa da saxelSekrulebo samarTlis 
`Ria“ regulaciebis interpretaciis dros. Tumca samoqalaqo saqmeTa 
mosamarTles ar unda daaviwydes, rom konvenciis uflebaTa qaosuri da 
arasistemuri integraciiT saxelSekrulebo davaSi SeuZlia daarRvios 
samarTlis usafrTxoebis moTxovnebi. ase rom, konvenciis gamoyeneba ar 
unda moxdes kerZo samarTlis dakninebis fonze, aramed unda 
emsaxurebodes saxelSekrulebo samarTlis ganviTarebasa da ganaxlebas 
erTiani marTlwesrigis farglebSi. 

 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
606 ix. Tsakiridis P., Das Recht der Meinungsäuβerungsfreiheit nach Artikel 10 der Europäischen 

Menschenrechtskonvention und die Frage seiner Drittwirkung, Europȁische Hochschulschriften, Frankfurt am Main, 
1988, 247-248. 



139 
 

VIII. diskriminaciis akrZalvis mniSvneloba saxelSekrulebo 
samarTlisaTvis 

 
 rogorc aRiniSna, Tanasworobis  princips (germ. Gleichheitsgrundsatz) 

klasikuri Tavisuflebebisagan (germ. Freiheitsrechte) gansxvavebuli Sinaarsi 
da funqcia aqvs. 607  Sesabamisad, Tanasworobis konstituciuri principis 
transplantacia kerZo samarTalSi da misi horizontaluri efeqti calke 
msjelobis sagania. sainteresoa, Tu rogor moqmedebs 
`antidiskriminaciuli~ kanonmdebloba saxelSekrulebo samarTlis wiaRSi 
da ra moculobiT zRudavs igi kerZo pirTa Tavisuflebas. 
 naSromis es nawili mimoixilavs Tanasworobis princips, mis 
konstituciur safuZvlebs da diskriminaciis winaaRmdeg mimarTul 
rogorc qarTul, ise evropul regulaciebs. aseve ganixileba 
diskriminaciis akrZalvis funqciebi da maTi mniSvneloba saxelSekrulebo 
samarTlisaTvis. bolos, warmodgenili iqneba saxelSekrulebo 
Tavisuflebisa da diskriminaciis akrZalvis principis 
urTierTdabalansebis problematika. 

 

 
1. diskriminaciis akrZalva, rogorc kerZo avtonomiis obieqtur-

samarTlebrivi farglebi 

 Tavad gansazRvro cxovrebiseuli urTierTobebi rogorc personaluri, 
ise ekonomikuri kuTxiT, warmoadgens adamianis pirvelyofil 
moTxovnilebas. amis naTel gamovlinebas vawydebiT, magaliTad, bavSvis 
aRzrdisas, romlis nebac yoveldRe upirispirdeba Cvens wesrigs. ase rom, 
Tavisuflebis uzrunvelmyofi kerZosamarTlebrivi wesrigi Seesabameba 
adamianis samarTlianobis pirvelyofil moTxovnilebas.608kerZo avtonomias 
CarCoSi aqcevs diskriminaciis akrZalva da, faqtobrivad, cvlis mis 
Sinaarss. 
 am konteqstSi saWiroa, upirveles yovlisa, ganvixiloT individis ufleba 
airCios xelSekrulebis partniori. kontrahentis arCevanis Tavisufleba 
aseve gulisxmobs uflebas, uari vTqvaT konkretul pirze, rogorc 
kontrahentze. imisaTvis, rom srulad ganxorcieldes saxelSekrulebo 
Tavisufleba, pirs unda SeeZlos, Tavi Seikavos konkretul pirTan 
xelSekrulebis dadebisagan miuxedavad imisa, Tu ra mizezi udevs am 
gadawyvetilebas safuZvlad. Tavisuflebis es (uaryofiTi) aspeqti 
gavlenas axdens sxvebze: pirs, romelsac uari eTqva xelSekrulebaze, 
SesaZloa, CamoerTva konkretuli samuSao poziciis miRebis Sansi, 
Rirebuli momsaxureba an uari eTqva iseTi sasicocxlod mniSvnelovani 
moTxovnilebebis dakmayofilebaze, rogoric aris sakvebi an TavSesafari. 
zogjer, es Sedegebi sruliad racionaluri da efeqtiani gadawyvetilebis 
Sedegia: magaliTad, kandidats uari eTqva dasaqmebaze, vinaidan 
damsaqmebels gonivrulad miaCnda, rom sxva ganmcxadebeli ukeTesia; Tumca 
ar aris gamoricxuli, es Sedegebi dadges iseTi mizezebis gamo, romelic 
erTi SexedviT, Seuferebeli an usafuZvloa; magaliTad, maSin, rodesac 

                                                           
607

Salzwedel J., Gleichheitsgrundsatz und Drittwirkung, Festschrift Hermann Jahrreiss, 1964, 339. 
608

Lobinger T., Vertragsfreiheit und Diskriminierungsverbote. Privatautonomie im modernen Zivil - und Arbeitsrecht,  

Vertragsfreiheit und Diskriminierung, 20.03.2007, 104–105. 
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xelSekrulebaze uari gamomdinareobs rasis, erovnebis, sqesis, seqsualuri 
orientaciis, religiuri gaerTianebis wevrobis an, ubralod, garegnobis 
gamo.  kontrahentis arCevanis SeuzRudavi Tavisufleba sabazro 
sazogadoebis dilemaa. erTi mxriv, individis Tavisuflebis koncefcia da 
Tavisufali bazari mxars uWers arCevanis SeuzRudav uflebas. meore 
mxriv,  aseTi arCevani uaryofili jgufisaTvis,  SesaZloa, warmoadgendes 
bazarze Tanaswor SesaZleblobaze uaris Tqmas da socialur izolacias. 
liberalur sazogadoebebSi kontrahentis arCevanis Tavisuflebis sfero 
gadafasda da Seviwrovda. Seuracxmyofeli safuZvliT diskriminaciis 
amkrZalavma kanonmdeblobam mniSvnelovnad SezRuda kontrahirebaze uaris 
ufleba. warsulSi sabazro tranzaqciebi tipurad kerZo ganzomilebaSi 
ganixileboda; dRes ki kontrahentis arCevanis Tavisuflebas zRudavs 
kanonmdebloba konkretul konteqstSi sxvadasxva kriteriumebze 
miTiTebiT. 
 maTi avtonomiis uzrunvelyofis mizniT, individebi imsaxureben, rom 
hqondeT gonivruli arCevani ise, rom ar gamoricxon sabazro 
SesaZleblobebisagan ararelevanturi piradi Tvisebebis gamo _ individebi 
unda amayobdnen sakuTari identobiT.609 
 

1.1. Tanasworobis principi saqarTvelos konstituciaSi da diskriminaciis 
cneba 

 termini diskriminacia gansxvavebul mopyrobas niSnavs – igi 
Tanasworobis uflebis darRvevaa.610 ,,kanonis winaSe Tanasworobis ufleba 
sxvadasxva formebiT aRiarebulia TiTqmis yvela samarTlebriv 
sistemaSi~. 611   `kanonis winaSe Tanasworobis uzrunvelyofis xarisxi 
obieqturi kriteriumia qveyanaSi demokratiisa da adamianis uflebebis 
upiratesobiT SezRuduli samarTlis uzenaesobis xarisxis SefasebisaTvis. 
amdenad, es principi warmoadgens demokratiuli da samarTlebrivi 
saxelmwifos rogorc safuZvels, ise mizans~.612 
 adamianis nebismieri uflebis aRiareba azrs dakargavda masze Tanabari 
wvdomis garantirebuli SesaZleblobis gareSe. 613 saqarTvelos 
konstituciis me-14 muxli `adgens kanonis winaSe Tanasworobis 
fundamentur konstituciur princips. misi mizania, ar dauSvas arsebiTad 
Tanasworis uTanasworod mopyroba, an piriqiT~.614 Tanasworobis principis 

                                                           
609

Collins H., The Vanishing Freedom to Choose a Contractual Partner, Law and Contemporary Problems, 76 (2), 

2013, 71-74. 
610 ZamaSvili, b, diskriminacia, rogorc samarTlebrivi kategoria da misi gamovlenis 
formebi,  adamianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, krebuli 
Tbilisi 2014, 271. 
611tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da 
saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tbilisi, 2013, 30. 
612 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris #1/1/493 
gadawyvetileba saqmeze moqalaqeTa politikuri gaerTianebebi `axali memarjveneebi~ da 
`saqarTvelos konservatiuli partia~ saqarTvelos parlamentis winaaRmdeg, II.p.1. /tuRuSi 
T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 30. 
613eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, 2013, 166. 
614saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis #2/1/473 gadawyvetileba 
saqmeze saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energetikis 
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farglebSi saxelmwifos ZiriTadi mizani da funqcia adamianis sruli 
gaTanabreba ver iqneba, radgan es Tavad Tanasworobis ideas, uflebis 
arss SeewinaaRmdegeboda. `Tanasworobis idea emsaxureba SesaZleblobebis 
Tanasworobis uzrunvelyofas, anu ama Tu im sferoSi adamianebis 
TviTrealizaciisaTvis erTnairi SesaZleblobebis garantirebas~. 615 
Tanasworobis ufleba moicavs Semdeg elementebs: ,,1) kanonis winaSe 
Tanasworobas, rac gulisxmobs saxelmwifo organoebis mier kanonis 
Tanasworad gamoyenebas yvelas mimarT; 2) kanonis mixedviT Tanasworobas, 
rac gulisxmobs, rom Tavad kanoni unda moqmedebdes yvelasaTvis 
Tanasworad.” maSasadame, `Tanasworobis ufleba iTxovs ara absoluturi 
da totaluri Tanasworobis miRwevas, aramed kanonis winaSe da kanonis 
farglebSi Tanasworobas~.616 
 zogierT SemTxvevaSi, gansxvavebuli mopyroba ikrZaleba mxolod 
konkretuli, konstituciaSi amomwuravad gawerili, niSnebis safuZvelze; 
sxva SemTxvevebSi ikrZaleba diferencireba mxolod konstituciuri 
uflebiT sargeblobs farglebSi. aseve vxvdebiT SemTxvevebs, rodesac 
konstituciiT akrZaluli diferencireba zogadi xasiaTis aris. 
sasamarTlo praqtikis gaTvaliswinebiT, gansxvavebulia uflebaSi Carevis 
midgomebi, imis mixedviT, Tu ra niSans, uflebas an sazogadoebrivi 
cxovrebis romel aspeqts ukavSirdeba diferencireba.617 
 saqarTvelos konstituciis me-14 muxlSi CamoTvlilia is 
niSnebi/safuZvlebi, romelTa mixedviT akrZalulia diskriminaciuli 
mopyroba: `yvela adamiani dabadebiT Tavisufalia da kanonis winaSe 
Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, religiisa, 
politikuri da sxva Sexedulebebisa, erovnuli, eTnikuri da socialuri 
kuTvnilebisa, warmoSobisa, qonebrivi da wodebrivi mdgomareobisa, 
sacxovrebeli adgilisa~. saqarTvelos sakonstitucio sasamarTloc, 
msgavsad sxva qveynis sasamarTloebisa, aRmoCnda im sakiTxis ganmartebis 
winaSe, amomwuravia Tu ara konstituciis me-14 muxlSi mocemuli niSnebis 
CamonaTvali, anu SeiZleba Tu ara arsebobdes aseve sxva safuZvlebi 
arakonsitutciuri diferencirebis kvalifikaciisaTvis~.618aRsaniSnavia, rom 
konstituciebSi diskriminaciis niSnebis CamoTvla xdeboda maT 
safuZvelze ganxorcielebuli diskriminaciis didi gamocdilebis 
arsebobisa da aseTi mopyrobis gagrZelebis SiSis gamo.619 
 2008 wlamde saqarTvelos sakonstitucio sasamarTlo iyenebda 
konstituciis me-14 muxlis viwro ganmartebas da gramatikuli meTodis 
gamoyenebiT, miiCneoda, rom me-14 muxlSi amomwuravad iyo CamoTvlili 
diskriminaciis yvela safuZveli. 620  mogvianebiT, sasamarTlom, Secvala 

                                                                                                                                                                    
ministris winaaRmdeg, II.1; / sakonstitucio sasamarTlos 2010 wlis 27 dekembris #1/1/493 
gadawyvetileba II. p.1; / tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 30. 
615 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris #1/1/493 
gadawyvetileba, II.p. I, 2; / tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 
31. 
616 ZamaSvili b., diskriminacia, rogorc samarTlebrivi kategoria da misi gamovlenis 
formebi,  adamianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, krebuli, 
red. k. korkelia, Tbilisi, 2014, 270-271. 
617tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 30. 
618iqve, 35. 
619eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, 2013, 169. 
620tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 37. 
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Tavisi midgoma da ganmarta, rom `me-14 muxli adgens ara mxolod kanonis 
winaSe Tanasworobis ZiriTad uflebas, aramed kanonis winaSe 
Tanasworobis fundamentur konstituciur princips~ `normis mizani 
gacilebiT ufro masStaburia, vidre mxolod masSi arsebuli SezRuduli 
CamonaTvlis mixedviT diskriminaciis akrZalva~. 621 sakonstitucio 
sasamarTlom aseve aRniSna, rom `niSnebis safuZvelze diferencireba 
warmoadgens diskriminaciis mometebuli riskis mqone SemTxvevebs da 
kanonmdeblisagan moiTxovs gansakuTrebul yuradRebas. Tumca es ar 
gamoricxavs adamianTa aragonivruli diferencirebis sxva SemTxvevebis 
arsebobas da maTi konstituciuri akrZalvis saWiroebas~. 622 aRniSnuli 
ganmartebis Sedegad, me-14 muxlis dacvis sfero mniSvnelovnad 
gafarTovda da warmoiSva uflebaSi Carevis gansxvavebuli SemTxvevebi. 623 
mocemulma midgomam asaxva pova konstituciis axal redaqciaSic, 
romelmac me-11 muxlSi diskriminaciis klasikuri safuZvlebis gverdiT 
gaiTvaliswina daTqma `sxva niSniT~ diskriminaciis akrZalvis Sesaxeb.624 
 iseve, rogorc saqarTvelos konstitucia, saerTaSoriso konvenciebic ar 
gansazRvraven diskriminaciis niSnebis amomwurav CamonaTvals da iyeneben 
daTqmas, rom diskriminacia dauSvebelia `nebismieri sxva niSniT~, rac  
Tavis mxriv, moqnils xdis diskriminaciasTan brZolas.625 
  

1.2. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos 
kanonis mniSvneloba kerZo samarTlisaTvis 

 2014 wlis 7 maiss saqarTvelos parlamentma miiRo kanoni `diskriminaciis 
yvela formis aRmofxvris Sesaxeb~.  am kanonma Tanasworobis dacvis 
konstituciuri principebi kerZosamarTlebriv sivrceSi gadmoitana. 
Sesabamisad, ibadeba kiTxvebi konstituciis me-14 muxlis horizontalur 
efeqtTan dakavSirebiT. rogor SeiZleba Tanasworobis ZiriTadi uflebis 
konstituciuri regulaciiT gajerebuli kanonis gamoyeneba kerZo pirTa 
Soris? kanonis Sinaarsisa da struqturis analizi gvaZlevs safuZvels, 
vivaraudoT, rom am SemTxvevaSi Tanasworobis ZiriTad uflebas pirdapiri 
moqmedebis Zala aqvs kerZo pirTa Soris. 
 erTi SexedviT, kanoni uwyinari samarTlebrivi meqanizmia konstituciiT 
daculi Rirebulebebis ganmtkicebisaTvis. misi mizania `diskriminaciis 
yvela formis aRmofxvra da nebismieri fizikuri da iuridiuli 
pirisaTvis saqarTvelos kanonmdeblobiT dadgenili uflebebiT 
Tanasworad sargeblobis uzrunvelyofa~. 626 kanoni CamoTvlis 
diskriminaciis yvelaze gavrcelebul niSnebs, Tumca es CamonaTvali, iseve 

                                                           
621saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392  gadawyvetileba 
saqmeze `saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis 
winaaRmdeg~, II.p.I / tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 36. 
622saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis #2/1/473  gadawyvetileba, 
II.p.I / tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 36. 
623tuRuSi T.,  burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 40. 
624 saqarTvelos konstituciuri kanoni `saqarTvelos konstituciaSi cvlilebis Setanis 
Sesaxeb~ saqarTvelos konstituciur kanonSi cvlilebis Setanis Taobaze, N2071-IIs, 
23.03.2018, muxli 1.  
625ZamaSvili b., 275. 
626 saqarTvelos kanoni `diskriminaciis yvela formis aRmofxvris Sesaxeb~, 07/05/2014, 
muxli 1. 
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rogorc konstituciaSi mocemuli diskriminaciis safuZvlebi,  ar aris 
amomwuravi. 627kanoni ganmartavs pirdapiri da arapirdapiri diskriminaciis 
cnebas 628 da krZalavas ara mxolod maT, aramed nebismier qmedebas, 
romelic miznad isaxavs piris iZulebas, waqezebas an xelSewyobas, 
ganaxorcielos mesame piris mimarT diskriminacia. 629 kanoni gansazRvravs 
diskriminaciis aRmosafxvrelad gasatarebel RonisZiebebs. 630 amasTan, 
mniSvnelovania, rom mocemuli samarTlebrivi aqti Seicavs ZiriTad 
uflebaTa konstituciur samarTlebrivi balansis meqanizms:  
 `romelime niSnis mqone piris an pirTa jgufis mier sakuTari uflebebis 
ganxorcielebam/dacvam ar unda xelyos sajaro wesrigi, sazogadoebrivi 
usafrTxoeba an/da sxvaTa uflebebi~.631 
 rac mTavaria, kanonis moqmedebis sfero sakmaod farToa. igi vrceldeba 
ara mxolod sajaro dawesebulebebze, aramed organizaciebze, fizikuri 
da iuridiuli pirebis qmedebebze yvela sferoSi, magram mxolod im 
SemTxvevaSi, Tu es qmedebebi ar regulirdeba sxva samarTlebrivi aqtiT, 
romelic, Tavis mxriv, unda  Seesabamebodes diskriminaciis amkrZalav 
moTxovnebs. 632  aSkaraa, rom kerZo pirebze kanonis moqmedebis gavrceleba 
badebs SekiTxvas diskriminaciis konstituciuri akrZalvis horizontalur 
efeqtTan dakavSirebiT, vinaidan arsebiTi praqtikuli mniSvneloba ar aqvs 
im faqts, kerZo pirTa Soris ZiriTadi uflebebis gamoyenebisas 
vixelmZRvanelebT Tavad konstituciiT Tu damatebiTi sakanonmdeblo 
aqtiT, romelic imeorebs konstituciaSi mocemul regulacias. am 
SemTxvevaSi kerZo pirs ekisreba tvirTi, imoqmedos adamianis uflebaTa 
dacvis konstituciuri RirebulebebiT kerZosamarTlebriv sivrceSi. 
 aRsaniSnavia, rom kanoni `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ imeorebs konstituciuri samarTlis wiaRSi arsebul 
Tanasworobis principis Sinaarssa da mis safuZvelze Camoyalibebul 
zogadi xasiaTis ganmartebebs. konstituciuri normebisa da maT 
safuZvelze Camoyalibebuli sakonstitucio sasamarTlos calkeuli 
ganmartebebis transplantacia kerZo samarTalSi did yuradRebas 
moiTxovs kanonmdeblis mxridan. rogorc ukve aRiniSna, ZiriTadi 
uflebebi dauzustebeli (bundovani) xasiaTis aris rogorc Sinaarsis, ise 
masStabis mxriv. isini metad damokidebulia Tanazomierebis principsa da 
konstituciuri samarTlis Sinaarsze. kerZo samarTlebrivi moTxovnebi ki 
moicavs ufro viwrod Camoyalibebul faqtobriv Semadgenlobas, 
konkretuli pirobebiTa da gamonaklisebiT. Sesabamisad, ZiriTad 
uflebebsa da konstituciur Rirebulebebs, rogorc sajaro uflebebs, 
pirdapir ver `gadavnergavT~ samoqalaqo samarTalSi. es moxerxdeba 
mxolod samoqalaqo samarTlebrivi moTxovnebis `xarjze~.633 
 garda amisa, msgavsi kanonmdeblobis bundovani Sinaarsi ewinaaRmdegeba 
samarTlebrivi usafrTxoebis moTxovnas, kerZod, kanonis ganWvretadobis 
konstituciur princips. samarTlebrivma usafrTxoebam moqalaqe 

                                                           
627iqve, 
628iqve, muxli 2, punqti 2, 3. 
629iqve, muxli 2, punqti 5. 
630iqve, muxli 4. 
631iqve, muxli 5, punqti 3. 
632iqve; muxli 3. 
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 Lücke J., Die Drittwirkung der Grundrechte an Hand des Art. 19 Abs. 3 GG, JZ, 54.Jarg., Nr.8 (16 April 1999), S. 
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saxelmwifos moulodneli Tavdasxmisagan unda daicvas. igi gulisxmobs 
ndobas samarTlisa da saxelmwifo institutebisadmi. xolo 
ganWvretadobis principi misi imperatiuli winapirobaa. 634  saqarTvelos 
sakonstitucio sasamarTlos ganmartebis mixedviT, `zogadad, 
konkretuli konstituciuri uflebis Sinaarsis konstituciiT dasaSveb 
farglebSi gansazRvrisaTvis kanonmdebeli valdebulia miiRos zusti, 
mkafio, araorazrovani, ganWvretadi kanonmdebloba (normebi), romelic 
pasuxobs kanonis gansazvrulobis moTxovnas. es garemoeba erT-erTi 
gadamwyveti kriteriumia normis konstituciurobis Sefasebisas. 
kanonmdeblis aseTi valdebuleba ki samarTlebrivi saxelmwifos 
principidan momdinareobs. `kanonad~ SeiZleba CaiTvalos sakanonmdeblo 
saqmianobis mxolod is produqti, romelic pasuxobs kanonis xarisxis 
moTxovnebs. es ukanaskneli ki gulisxmovs kanonis Sesabamisobas 
samarTlis uzenaesobisa da samarTlebrivi usafrTxoebis principebTan. am 
principebis realuri dacvisaTvis praqtikuli da gadamwyveti 
mniSvneloba aqvs kanonis xelmisawvdomobasa da ganWvretadobas. kanonis 
xarisxi moiTxovs, rom sakanonmdeblo regulacia iyos imdenad mkafio, 
rom pirma, romlis uflebaSic erevian, SeZlos samarTlebrivi 
mdgomareobis adekvaturad Secnoba da sakuTari qmedebis Sesabamisad 
warmarTva~.635 `adamians unda SeeZlos zustad gaarkvios, Tu ras moiTxovs 
misgan kanonmdebeli da miusadagos am moTxovnas Tavisi qceva~.636   
 saxelSekrulebo samarTlis sferoSi mniSvnelovania `diskriminaciis 
yvela formis aRmofxvris Sesaxeb~ kanonSi gawerili momCivansa da 
mopasuxes Soris mtkicebis tvirTis ganawilebis regulacia. aRniSnuli 
norma umartivebs diskriminaciis potenciur msxverpls diskriminaciis 
mtkicebiT process: momCivanma unda warudginos saxalxo damcvels faqtebi 
da Sesabamisi mtkicebulebebi, romlebic diskriminaciuli qmedebis 
ganxorcielebis varaudis safuZvels iZleva, xolo am varaudis 
warmoSobis SemTxvevaSi mtkicebis tvirTi gadainacvlebs savaraudo 
diskriminaciuli qmedebis ganmaxorcielebel pirze.637 
 kanonSi aseve mocemulia diskriminaciisagan dacvis damatebiTi 
procesualuri garantiebi. kerZod, diskriminaciis aRmofxvrasa da 
Tanasworobis uzrunvelyofaze zedamxedvelobis ganxorcieleba daevala 
saqarTvelos saxalxo damcvels; 638 xolo erT-erTi mTavari funqcia, 
romelic saxalxo damcvels daekisra aris im fizikuri da iuridiuli 
pirebis an pirTa jgufis gancxadebebisa da saCivris ganxilvis 
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valdebuleba, romlebic Tavs diskrimanciis msxverplad miiCneven. 639 
saxalxo damcveli saCivris ganxilvis Sedegad gamoscems rekomendacias 
da mimarTavs Sesabamis organizacias msxverplis uflebebis aRdgenis 
mizniT. 640 rekomendaciis gauTvaliswineblobis SemTxvevaSi saxalxo 
damcvels, rogorc dainteresebul pirs, SeuZlia mimarTos sasamarTlos 
administraciul-samarTlebrivi aqtis gamocemisa da qmedebis 
ganxorcielebis moTxovniT.641 
 rac Seexeba Tavad saxalxo damcvelis praqtikas, ZiriTadad, man 
saxelSekrulbo sferoSi ganixila SromiT-samarTlebrivi davebi, aseve 
davebi sajarod SeTavazebul momsaxurebasTan dakavSirebiT. 642  mis mier 
miRebuli rekomendaciebi Seexeba im SemTxvevebs, romlebSic darRveulia 
mxareTa saxelSekrulebo pariteti. amJamad saxalxo damcvelis 
Tanasworobis departamentis warmoebaSi aris saqme, romelic Seexeba 
qiravnobis xelSekrulebis moSlas. momCivani amtkicebs, rom 
gamqiravebelma igi misi rasis gamo gamoaZeva binidan. 643  sainteresoa, Tu 
rogor ganviTardeba rogorc ombudsmenis, ise sasamarTlos praqtika am 
kuTxiT da rogor moxdeba `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ kanonis meSveobiT im urTierTobaTa mowesrigeba, romlebSic 
xelSekrulebis mxareTa molaparakebis ZalaTa disbalansi ar SeiniSneba. 
 

1.3. evrokavSiris antidiskriminaciuli kanonmdeblobs mimoxilva 

 evrokavSirSi ukanaskneli 5 wlis ganmavlobaSi miiRes diskriminaciis 
amkrZalavi Semdegi direqtivebi: 1) 2000 wlis 29 ivnisis direqtiva 
2000/43/EC,

644
 romelic mimarTulia rasisa da eTnikuri warmomavlobis 

niSniT diskriminaciis winaaRmdeg (e.w. `antirasizmis direqtiva~); 2) 2000 
wlis 27 noembris  direqtiva 2000/78/EC,

645 romelic adgens saerTo CarCos 
dasaqmebisa da profesiis sferoSi Tanaswori mopyrobis 
uzrunvelyofisaTvis (e.w. `CarCodireqtiva~); 3) 2002 wlis 23 seqtembris 
direqtiva 2002/73/ EC,

646
 romelic exeba qalTa da mamakacTa Tanaswor 

mopyrobas dasaqmebaze wvdomis, profesiuli ganaTlebisa da profesiuli 
winsvlis sferoSi iseve, rogorc SromiT pirobebTan mimarTebiT; 4) 2004 
wlis 13 dekembris direqtiva 2004/113/EC,

647
 romelic emsaxureba qalTa da 
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mamakacTa Tanaswori mopyrobis uzrunvelyofas  saqonlisa da 
momsaxurebis miwodebis sferoSi.648 
  rasizmis winaaRmdeg mimaruli direqtiva 2000/43/EC – e.w. `antirasizmis 
direqtiva~ – aregulirebis rasobrivi da eTnikuri niSniT diskriminacias 
SromiT da socialur-samarTlebriv sakiTxebsa da im saqonliTa da 
momsaxurebiT, maT Soris sacxovrebliT uzrunvelyofis sferoSi, 
romelic sajaro gankargvas eqvemdebareba.649 
 2004/113/ EC direqtiva uzrunvelyofs qalisa da mamakacis Tanaswor 
mopyrobis saqonlisa da momsaxurebis miwodebis sferoSi. is imeorebs 
antirasizmis direqtivis struqturas da krZalavs sqesobrivi niSniT 
diskriminacias im saqonlisa da momsaxurebis sferoSi, romelic sajaro 
SeTavazebas eqvemdebareba. amasTan, direqtiva gamoricxavs mowesrigebis 
sferodan piradi da ojaxuri cxovrebis sferos, agreTve mis konteqstSi 
arsebul tranzaqciebs. 
 `antirasizmis direqtivisagan~ gansxvavebiT, Tanaswori mopyrobis 
`CarCodireqtiva~ uSvebs gamonaklis SemTxvevebSi araTanaswor mopyrobas. 
aq moiazreba dazRvevis sferoSi arsebuli specifikuri sagamonakliso 
SemTxvevebi da aseve iseT SesrulebasTan dakavSirebuli SezRudvebi, 
romlebic ganxorcielda `pirovnebis Sefasebis~ gareSe iseve rogorc 
garigebebi, romlebic dakavSirebulia piradi, ojaxuri cxovrebisa da 
ganaTlebis sferosTan. am kategoriaSi moiazreba iseTi dawesebulebebi, 
rogoricaa qalTa TavSesafrebi, miSenebuli binisa Tu oTaxis 
gamqiraveblebi. aq aseve SesaZlebelia kerZo klubebic moviazroT. ra Tqma 
unda, diskriminaciis akrZalva ar aris absoluturi xasiaTis da 
dasaSvebia, Tu igi emsaxureba legitimur mizans, xolo uTanasworo 
mopyroba am miznis miRwevisaTvis saWiro da Sesabamisi saSualebaa. 
 2002/73/EC direqtiva uzrunvelyofs genderul Tanasworobas SromiT 
samarTlebriv sferoSi. direqtivas cota siaxle Tu Semoaqvs sqesTa Soris 
Tanaswor mopyrobasTan dakavSirebiT. samagierod, dasaqmebis sferoSi 
aqtiurad moqmedebs antirasizmis direqtivasTan erTad e.w. 2000/78/EC 

`CarCodireqtiva~. damsaqmeblebs ekrZalebaT dasaqmebis msurvelTa 
pirdapiri an arapirdapiri diskriminacia rogorc sqesobrivi, ise 
rasobrivi niSniT, eTnikuri warmomavlobis, religiuri Sexedulebebis an 
msoflmxedvelobis, SezRuduli unarebisa, asakisa an seqsualuri 
orientaciis gamo. aRniSnuli ori direqtiva gansazRvravs SedarebiT 
farTo gamonaklisebs diferencirebuli mopyrobisaTvis. es aris 
SemTxvevebi, rodesac zemoaRniSnuli niSniT uTanasworo mopyroba 
saqmianobis an misi pirobebis SesrulebisaTvis `arsebiTi da gadamwyveti~ 
mniSvnelobis mqonea.  magaliTad, diskriminaciad ar CaiTvleba Savkanian 
msaxiobTa monawileoba filmSi, romelic exeba aSS-s 50-60-iani wlebis 
samoqalaqo moZraobas. gansakuTrebul gamonaklisebs adgens 
`CarCodireqtiva” religiisa da msoflmxedvelobis niSniT diskriminaciis 
SemTxvevaSi, rodesac aRniSnuls axorcielebs saeklesio damsaqmebeli 
an/da sxva organizaciebi, romelTa saqmianobac dafuZnebulia religiasa 
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da konkretul msoflmxedvelobaze. specialuri gamonaklisebis farTo 
speqtrs moicavs aRniSnuli direqtiva, aseve, asakobriv diskriminaciasTan 
dakavSirebiT, Tumca aqac uTanasworo mopyrobis gamamarTlebeli 
formula igivea: igi unda emsaxurebodes legitimur mizans, gansakuTrebiT 
dasaqmebis politikidan, dasaqmebis bazrisa da profesiuli ganaTlebidan 
gamomdinare, iyos am miznis Tanazomieri da misi miRwevis aucilebeli 
saSualeba.650 
 evrokavSiris mocemuli direqtivebis zogadi analizis Sedegad, SegviZlia 
davaskvnaT, rom evrokavSiris antidiskriminaciuli programa exeba 
diskriminaciis akrZalvas rasis, eTnikuri warmomavlobisa da sqesis 
niSniT dasaqmebisa da profesiis, ganaTlebisa da socialuri 
uzrunvelyofis sferoSi iseve, rogorc nebismieri saxis diskriminaciis 
akrZalvas  sajarod SeTavazebul Sesrulebaze wvdomis sferoSi. rac 
Seexeba Sromis samarTlis sferos, aq diskriminaciis safuZvlebi 
farTovdeba da moicavs diskriminaciis akrZalvas religiis, 
msoflmxedvelobis, SezRuduli SesaZleblobebis, asakisa da seqsualuri 
orientaciis niSniT. 651  rogorc Cans, evrokavSiris kanonmdebloba Seexeba 
mxolod konkretul sferosa da konkretuli niSniT diskriminacias, misi 
moqmedebis areali ar aris iseTive farTo, rogorc misi qarTuli 
analogis. miuxedavad amisa, evropeli mecnierebi xedaven direqtivebis 
politikaSi faruli safrTxeebs arCevanis Tavisuflebis winaaRmdeg, 
vinaidan diskriminaciis safuZvlebis gafarToeba martivad SesaZlebelia 
imave principiT.652 garda amisa, zogierT avtors miaCnia, rom direqtivebSi 
mocemuli farTo moculobisa da bundovani xasiaTis sagamonakliso 
normebi moqmedebs samarTlebrivi usafrTxoebis moTxovnebis winaaRmdeg.653 
 mtkicebis tvirTis Sebrunebis wesi dazaralebulis sasargeblod, 
rogorc Cans, qarTvelma kanonmdebelma evropuli gamocdilebis 
gaziarebiT miiRo. iseve, rogorc qarTul kanonmdeblobaSi, direqtivebis 
mixedviT, diskriminaciis msxverplma sasamarTlos winaSe unda 
warmoadginos iseTi mtkicebulebebi, romlebic am ukanasknels 
diskriminaciis eWvs (varauds) gauCens, xolo Semdgom, rodesac mtkicebis 
tvirTi mopasuxeze gadainacvlebs, man unda gaaqarwylos sasamarTlos 
eWvebi. 654  am regulaciis uzarmazari mniSvneloba aris Semdegi: Tuki 
sacxorebelze, kreditisa Tu sxva momsaxurebis momTxovn ganmcxadebels 
`saxeze aweria~ misi eTnikuri warmomavloba, xelSekrulebis dadebaze 
uaris mTqmel mimwodebels ekisreba Tavisi gadawyvetilebis ganmartebis 
valdebuleba. igi savaldebulo wesiT xdeba `eWvmitanili~, rodesac misi 
arCevani sxva eTnikuri warmomavlobis pirovnebaze Cerdeba, an rodesac 
ubralod uars ambobs xelSekrulebis dadebaze. aseT dros man 
sasamarTlos darwmunebis mizniT unda amtkicos, rom ar daarRvia 
Tanaswori mopyrobis debulebebi.655 
 individebis Tavisufleba yovelTvis ukavSirdeba pasuxismgeblobis 
princips. TviTgamorkvevis uflebis gamoyenebis Sedegebis tvirTic mis 
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subieqtebs ekisrebaT. mtkicebis tvirTis Sebrunebis wesic SegviZlia amis 
gamoxatulebad miviCnioT. marTalia,  samoqalaqo samarTlisaTvis ukve 
cnobilia mtkicebis tvirTis Sebrunebis meqanizmi, magram aseT 
SemTxvevebSi movales, rogorc wesi, aRebuli aqvs Tavis Tavze 
SesrulebasTan dakavSirebuli riskebi. 656  mtkicebis tvirTis amgvarma 
gadanawilebam, SesaZloa, ganmcxadeblisadmi gamoTqmuli uari yovelTvis 
dasabuTebis saWiroebas dauqvemdebaros, rodesac igi gamoamJRavnebs iseT 
maxasiaTeblebs, romlebic diskriminaciis niSnebSia CamoTvlili da 
Secnobadia meore mxarisaTvis. aseTi varaudi savsebiT misaRebia saqonlis 
brunvis iseT sferoSi, rogorSic mniSvneloba ar aqvs pirad Tvisebebs. 
sruliad gansxvavebulia SemTxveva, rodesac xelSekrulebis mxaris piradi 
Tvisebebi Tavis rols asrulebs da mxareTa Soris erTgvari, pirovnul 
ndobaze dafuZnebuli, urTierToba yalibdeba. aseT dros gadawyvetileba 
damokidebulia subieqtur da metad iracionalur faqtorebze _ dawyebuli 
garegnobiT,  damTavrebuli komunikaciis unariT. mtkicebis tvirTis 
regulacia Seuferebelia gansakuTrebiT sacxovreblis qiravnobisa da 
Sromis samarTlis sferosaTvis. Tuki gamqiravebeli airCevs feradkanian 
damqiravebels imisaTvis, rom airidos eWvi diskriminaciis Sesaxeb, am 
gziT igi ganaxorcielebs diskriminacias TeTrkanianTa mimarT. xolo, 
Tuki igi gadawyvetilebas miiRebs damqiraveblis Semosavlis 
gaTvaliswinebiT, dgas arapirdapiri diskriminaciis ganxorcielebis riski. 
gamodis, rom gadawyvetileba unda miiRon an gancxadebis wardgenis drois 
mixedviT, an, saerTod, kamaTlis meSveobiT. garda amisa, SesaZloa, amgvari 
mowesrigebiT miviRoT iseTi Sedegi, rom iseTi poziciisTvisac ki, 
rogorisTvisac pirovnuli Tvisebebi umniSvneloa, damsaqmebeli aRar 
moiwvevs gasaubrebaze pirs diskriminaciis potenciur msxverplTa 
wridan.657 
 evrokavSiris direqtivebi ar adgens sanqciebs diskriminaciuli 
qmedebisaTvis, maT Soris, arc kontrahirebis iZulebas, rac, Tavis mxriv, 
SeuTavsebeli iqneboda anglosaqsur samarTalTan. 658 direqtivebSi arc is 
aris aRniSnuli, rom sanqcia diskriminaciuli qmedebisaTvis samoqalaqo 
samarTlebrivi xasiaTis unda iyos maSin, rodesac xazi esmeva zianis 
anazRaurebis gamoyenebis SesaZleblobas. direqtivebi ubralod moiTxovs 
qmediT, Tanazomier da amkrZalavi xasiaTis sanqciebs.659 
 evrokavSiris antidiskriminaciuli programis implementaciis Sedegad 
germaniam miiRo ZiriTadi kanoni `Tanaswori mopyrobis Sesaxeb~ (germ, 
“Allgemeines Gleichbehandlungsgesetz”),

660  romelic ukve gamoiyeneba sasamarTlo 
praqtikaSi, maT Soris, saxelSekrulebo davebSi. am kanonze dayrdnobiT, 
2013 wlis 14 agvistos, saintereso gadawyvetileba gamoitana hanoveris 
saolqo sasamarTlom. man daakisra Ramis klubs 1000 evros odenobis 
araqonebrivi zianis anazRaureba moqalaqis sasargeblod, romelic ar 
SeuSves aRniSnul klubSi qurTuli eTnikuri warmomavlobis gamo. 
diskriminaciis msxverpls klubSi Sesvlaze uari uTxres im safuZvliT, 
rom klubis menejments ar surda SenobaSi daeSva mamrobiTi sqesis 
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ucxoeli. mtkicebulebebis gamokvlevis Sedegad, dadginda, rom mamakacebi 
savaraudo migraciuli warsulis gareSe uproblemod Sevidnen klubSi. 
sasamarTlom Tavisi gadawyvetilebiT daadgina, rom aseTi qmedebis 
ganmeorebis SemTxvevaSi klubs daekisreboda jarima 250 000 evros 
odenobiT. 661 aseve kiolnis mesame instanciis sasamarTlom gamoitana 
gadawyvetileba afrikuli warmomavlobis wyvilis sasargeblod, romelsac 
uari uTxra aaxenis erT-erTma saxlmmarTvelobam binis daqiravebaze maTi 
kanis feris gamo. saxlmmarTvelobas daekisra 5065 evros odenobis 
araqonebrivi zianis anazRaurebis valdebuleba. sasamarTlom daadgina 
pirovnuli araqonebrivi uflebebis darRveva  – diskriminaciis 
msxverplTa Rirsebis Selaxva. 662  aRsaniSnavia, rom jer kidev 
`Tanasworobis mopyrobis Sesaxeb~ ZiriTadi kanonis miRebamde germaniaSi 
ganixileboda diskriminaciis akrZalvis horizontaluri efeqtis sakiTxi. 
redleris azriT, diskriminaciis akrZalvis meSveobiT kerZo avtonomiis 
SezRudva misaRebi iyo maSin, rodesac diskriminacia arRvevda pirovnul 
araqonebriv uflebebs (germ. allgemeine Persönlichkeitsrecht). xolo imis dadgena, 
xelyofs Tu ara diferencirebuli mopyroba pirovnul araqonebriv 
uflebebs damokidebulia diskriminaciis niSansa da aseve im sakiTxze, Tu 
ramdenad flobs kerZo piri dasabuTebul (uflebamosil) interess 
Sesrulebis mimarT. misi azriT, usafuZvlo diskriminaciis Sedegad 
pirovnuli araqonebrivi uflebebis xelyofa warmoSobs kompensaciis 
valdebulebas deliqturi samarTlis zogadi xasiaTis normebis (§823 BGB) 

safuZvelze.
663 ase rom, savsebiT SesaZlebelia momavalSi saqarTvelos 

sasamarTlos praqtikaSic Segvxvdes `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanonisa da samoqalaqo kodeqsis me-18 
muxlis me-2 nawilis kombinaciiT miRebuli gadawyvetilebebi, romlebic 
daicavs kerZo pirebs Rirsebis Semlaxveli diskriminaciisagan. 
 

2. diskriminaciis akrZalvis funqciebi da maTi mniSvneloba 
saxelSekrulebo samarTlisaTvis 

 
 diskriminaciis akrZalvis sam ZiriTad funqcias miaweren: adamianis 
Rirsebis dacvas, qonebis samarTlian ganawilebasa da aRmzrdelobiT 
funqcias. sainteresoa, ramdenad Seesabameba TiToeul am mizans Tavad 
`antidiskriminaciuli~ kanonmdebloba da ra mniSvenlobis mqonea maTi 
ganxorcieleba saxelSekrulebo samarTlisaTvis. 
 
 

2.1. diskriminaciis akrZalva, rogorc adamianis Rirsebis dacva 

  
 diskriminaciis akrZalva, iseve rogorc adamianis ZiriTadi uflebebi da 
Tavisuflebebi, upirveles yovlisa, adamianis Rirsebis dacvas emsaxureba. 
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 aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTlo ganasxvavebs 
Rirsebis samoqalaqo da konstituciur samarTlebriv mniSvnelobas: 

 `,,konstituciis me-17 muxlis pirveli punqtis ganmartebisas 
sasamarTlosaTvis amosavali wertili ver iqneba pativisa da Rirsebis 
samoqalaqo-samarTlebrivi gageba. rogorc am normis miznebidan, aseve misi 
da misi msgavsi normebis sxvadasxva saxelmwifoTa konstituciebSi Setanis 
istoriuli gamocdilebidan da mizezebidan gamomdinare, Rirsebis 
konstituciur-samarTlebrivi ganmarteba gansxvavebulia. konstituciis me-
17 muxlis pirveli punqtis arsi imaSi mdgomareobs, rom am normis 
Sesabamisad, mTavari Rirebuleba aris adamiani, rogorc TviTmyofadi, 
Tavisufali da sxva adamianebis Tanaswori subieqti. adamianis Rirsebis 
dacva aris is, rac upirobod ekuTvnis yvela adamians saxelmwifosagan. 
RirsebaSi igulisxmeba socialuri moTxovna saxelmwifos mxridan 
adamianis respeqtirebaze. Rirseba adamians aqvs iqidan gamomdinare, rom is 
adamiania da am SemTxvevaSi mniSvneloba ar gaaCnia sazogadoebis 
Sexedulebas masze, an mis subieqtur TviTSefasebas. adamianis Rirsebis 
pativiscema gulisxmobs yoveli adamianis pirovnul aRiarebas, romlis 
CamorTmeva da SezRudva dauSvebelia. saxelmwifosaTvis adamiani aris 
umTavresi mizani, pativiscemis obieqti, mTavari faseuloba da ara miznis 

miRwevis saSualeba an/da eqspluataciis obieqti~.664  
 adamianis Rirsebis konstituciur samarTlebrivi gageba sayrdenia 
samoqalaqo kodeqsis me-18 muxliT daculi, kerZosamarTlebrivi `Rirsebis~ 
institusaTvis. es ukanaskneli ki (subieqturi) SefasebiTi kategoriaa da 
warmoadgens pirovnebis iseT araqonebriv sikeTes, romlis Sefaseba 
SeuZlia imas, vinc Tavisi Rirsebis dacvas moiTxovs. Rirsebis samoqalaqo 
samarTlebriv kategoriaSi igulisxmeba sazogadoebis damokidebuleba 
pirovnebis mimarT da pirovnebis mier sakuTari mniSvnelobis Sefaseba, 
romelic, Tavis mxriv, faqtobriv realobas unda Seesabamebodes. 665 
 antidiskriminaciuli kanonmdeblobis gamoyenebisas samoqalaqo wesrigi 
reagirebs dacvis zogadi xasiaTis meqanizmebiT. upirveles yovlisa, aq 
moiazreba piradi araqonebrivi uflebebis _ Rirsebis dacva:666 
 konkretuli jgufebis pirovnuli araqonebrivi uflebebis winaaRmdeg 
mimarTul, `uzneo~ qmedeba am jgufis wevrebs signals ugzavnis, rom isini 
ar arian sasurvelebi, rogorc sazogadoebis srulfasovani wevrebi, da, 
Sesabamisad, ver miiReben monawileobas sazogadoebrivi cxovrebis 
konkretul sferoSi. aseT SemTxvevaSi saqme gvaqvs adamianebis Rirsebis 
dakninebasTan.667 
 garda amisa, Rirsebis dacvasTan dakavSirebiT unda aRiniSnos, rom 
evrokavSiris direqtivebi ar Seicavs ganmasxvavebeli niSnebis amomwurav 
CamonaTvals. direqtivebis mier dasaxelebul niSnebSi asaxulia yvelaze 
xSiri da aSkara socialuri molodinebi. Tumca pirovnuli araqonebrivi 
dacvis sferoSi SeiZleba moxvdes ara mxolod genderuli an eTnikuri 
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safuZvliT ganxorcielebuli diskriminacia, aramed aseve diskriminacia 
ganxorcielebuli iseTi niSnebiT, rogoric aris sxeulis moculoba, 
Tvalis feri, gamometyveleba an metyvelebis defeqti. miuxedavad amisa,  ar 
aris saWiro aseTi SemTxvevebis sruli katalogis Camoyalibeba, Tuki 
daculi sikeTe naTlad iqneba gansazRvruli, xolo diskriminaciis 
akrZalvis mniSvnelovani amosavali wertilebi _ martivad Secnobadi. 668 
 qarTuli kanonmdeblobisagan gansxvavebiT, evrokavSiris direqtivebSi 
SeiniSneba ara mxolod diskriminaciis safuZvlebis deficiti, aramed aseve 
diskriminaciuli qcevis gansazRvrebis naklovanebebi. evrokavSiris 
direqtivebi ganixilavs diskriminaciul qmedebas mxolod mimwodeblebisa 
da damsaqmebelebis (xelSekrulebis Zlieri mxaris) mxridan. Tumca ar 
ganixileba iseTi qmedebebi, romelic momdinareobs momxmareblis an 
dasaqmebulis qmedebidan. magaliTad,  ganmcxadebeli ar Tanxmdeba 
SemoTavazebul poziciaze dasaqmebas mxolod imitom, rom man mogvianebiT 
Seityo, rom damsaqmebeli qalia, an momxmarebeli uars ambobs 
xelmowerisaTvis gamzadebul xelSekrulebis dadebaze, vinaidan 
mimwodebeli gansxvavebuli eTnikuri warmomavlobis aris. ase rom, 
evrokavSiris antidiskriminaciuli programa srulad ver uzrunvelyofs 
mis mTavar mizans – samarTlebrivi sazogadoebis yvela wevrisaTvis 
pirovnuli araqonebrivi uflebebis Tanasworad dacvas. aseTi midgoma, 
SesaZloa, gamarTlebuli iyos im safuZvliT, rom momxmareblis mier 
diskriminacia ar aris mxedvelobaSi misaRebi, vinaidan mimwodebeli 
`sabazro Zalauflebis~ mqonea. rogorc Cans, aseTi midgomis 
gaTvaliswinebiT, samSeneblo kompaniam ar unda uTxras eTnikuri 
umciresobis warmomadgenel muSebs uari dasaqmebaze, magram SeuZlia 
ganaxorcielos diskriminacia samSeneblo masalis mimwodebelebis mimarT; 
miuxedvad imisa, rom ucxoeli mimwodebeli yidis yvelaze iaf da 
xarisxian samSeneblo masalas, samSeneblo kompanias SeuZlia dasabuTebis 
gareSe uari uTxras mimwodebels xelSekrulebis dadebaze.669 
 zemoaRniSnul kritikas ver daeqvemdebareba qarTuli kanonmdebloba, 
romelic Tavisi naklovanebebis miuxedavad, Tanasworad icavs 
xelSekrulebis orive mxaris Rirsebas. 
 saxelmwifosagan gansxvavebiT kerZo pirebisaTvis nebadarTulia garigebis 
dadebis dros arsebiTi safuZvlis gareSe diferenecireba. Tumca amisaTvis 
iseTi saSualeba unda airCion, rom ar daazianon im adamianebis Rirseba, 
romelic ar surT ixilon xelSekrulebis meore mxared. 670sxva SekiTxvaa, 
Tu ramdenad SesaZlebelia Rirsebis dacva kontrahirebis iZulebiT, 
ramdenadac nebis sawinaaRmdegod xelSekrulebis Sesruleba xSirad, 
SesaZloa, ar iyos diskriminaciis msxverplisaTvis Rirebulebis 
Semcveli.671  
 Tuki samoqalaqo brunvidan gamomdinare, kontrahentis mniSvneloba ar 
ganisazRvreba misi pirovnuli TvisebebiT, aramed _ misi 
finansuri/ekonomikuri SesaZleblobebiT, aseT SemTxvevaSi ufro advilia, 
davadginoT piradi araqoneribivi uflebebis darRveva (diskriminacia). sxva 
SemTxvevaSi Rirsebis Semlaxveli diskriminaciis identificirebisaTvis 
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unda SevafasoT xelSekrulebis mizani. Tuki ver moxdeba garigebis miznis 
dadgena, an mizani da mimwodeblis saqcieli urTierTSeusabamoa, saxezea 
pirovnuli araqonebrivi uflebebis darRveva, vinaidan am SemTxvevaSi 
xelSekrulebis dadebaze uari emsaxureba ara sakuTar uflebebsa da 
interesebs, aramed, ubralod, sxvaTa uflebebsa da interesebSi Carevis 
saSualebaa.672 
  

 
2.2. qonebis samarTliani ganawilebisa da integraciis politikiT 

motivirebuli diskriminaciis akrZalva 

  Rirsebis damcveli diskriminaciis akrZalvisagan gansxvavdeba 
ganawilebisa da integraciis politikiT motivirebuli diskirminaciis 
akrZalva. am SemTxvevaSi TvalsaCinoa ara Semdgari samarTlebrivi 
poziciebis dacva, aramed ufro metad axali realobisaken swrafva. 
kerZosamarTlebriv sferoSi diskriminaciis akrZalvis mizania im pirTa 
jgufebis xelSewyoba, romlebic bazarze pirovnuli Tvisebebis gamo 
uaryobiT zegavlenas ganicdian, an uWirT gavlenis mopoveba sakuTari 
ZalebiT. aseTi saxis diskriminaciis akrZalvis miRma dgas socialuri 
saxelmwifos principi. diskriminaciis akrZalvis es funqcia gulisxmobs 
im pirebis ekonomikuri da sazogadoebrivi monawileobis gaumjobesebas, 
romlebic arsebiTi nakliT arian `dajildoebulni~.673 
 imisaTvis, rom  Tavisuflebisa da Tanasworobis konstituciur 
postulatebs azriani da sicocxlisunariani urTierToba hqondeT, 
upirveles yovlisa, isini unda realizdnen sxvadasxva samarTlebriv 
qvesistemaSi:  kerZo samarTlis qvesistemaSi batonobs Tavisuflebis 
samarTlebrivi principi, xolo sajaro samarTlis qvesistemaSi, piriqiT, 
gabatonebulia Tanasworobis principi. mxolod es Seefereba lokiseul 
dabadebiTi Tanasworobaze dafuZnebuli Tanaswori Tavisuflebis gagebas. 
is principi, rom mxolod saxelmwifo da ara kerZo piri SeboWilia 
Tanaswori mopyrobis moTxovniT, Tanxvdeba Tavisufali saxelmwifos 
Tanamedrove gagebas. kerZo samarTlisaTvis ucxoa ganawilebisa da 
integraciis politikiT motivirebuli Tanaswori mopyrobis valdebuleba, 
Tumca aRniSnulze SeiZleba fiqri maSin, rodesac kerZo qmedebas ar udevs 
safuZvlad ormxrivi Tavisufleba. es aris gansakuTrebiT TvalsaCino im 
SemTxvevaSi, rodesac xelSekrulbis erT-erTi mxare moipovebs 
Zalauflebas egzistencialuri mniSvnelobis sakeTeze, xolo Sesrulebaze 
uaris Tqmis SemTxvevaSi ar arsebobs sxva mimwodebeli. am SemTxvevaSi, 
upirveles yovlisa, moiazreba monopoliis mqone pirebis/dawesebulebebis 
mier  egzistencialuri mniSvnelobis sikeTis miwodebis Sesaxeb 
xelSekrulebis dadebis valdebuleba (germ. Kontrahierungszwang). 674  
Kkontrahirebis iZuleba ar aris ucxo saqarTvelos samoqalaqo 
kodeqsisTvis: 319-e muxli kontrahirebis iZulebis gamoyenebiT  
uzrunvelyofs rogorc Tavisufali konkurenciis ganviTarebas, ise 
momxmarebelTa uflebebis dacvas. 675 Tumca rogorc evrokavSirSi moqmedi 
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direqtivebi, ise saqarTvelos kanoni `yvela formis diskriminaciis 
aRmofxvris Sesaxeb~ afarToebs Tavisi moqmedebis sferos aseTi 
konstruqciis miRma. 
 es yovelive ar niSnavs imas, rom ganawilebisa da integraciis politikiT 
motivirebuli miznebis misaRwevad kerZo pirebi saerTod ar gamoviyenoT. 
ra Tqma unda, saerTo keTildReobaSi sazogadoebis wevrebmac Tavisi 
wvlili unda Seitanon da es SeiZleba moxdes zustad kerZo samarTliT 
dacul sikeTeTa msxverplad Sewirvis gziT. amis magaliTi SeiZleba iyos 
gadasaxadebisa da mosakreblis sistema, rac avtomaturad iwvevs Carevas 
kerZo sferoSi – qoneba araferia, Tu ara materializebuli 
Tavisufleba.676 
 samarTliani ganawilebis politikiT motivirebuli  Careva kerZo pirTa 
sferoSi moiTxovs, rom  aRniSnuli moeqces  ZiriTadi uflebebis 
SezRudvis konsitituciur kriteriumebSi: kerZod,  Careva unda iyos 
legitimuri miznis miRwevis adekvaturi da Sesaferisi saSualeba.677  
 amasTan, gasaTvaliswinebelia is kritika, rom mowyvladi jgufis 
wevrebTan xelSekrulebis dadebis Tundac arapirdapir iZuleba, rogorc 
wesi, ar aris Sesabamisi saSualeba, imisaTvis, rom uzrunvelvyoT aseTi 
jgufebis sazogadoebriv cxovrebaSi monawileobis gaumjobeseba; `sabazro 
naklis~ gamosworoba SeiZleba ganaTlebiT, finansuri daxmarebiTa da 
wamaxalisebeli sistemebis SeqmniT; saxelmwifo am miznis misaRwevad xSir 
SemTxvevaSi sajaro-samarTlebriv saSualebebis iyenebs. Tumca es zomebi 
uaryofiTad moqmedebes kerZo investorebze. izrdeba ra  zarali da 
saproceso xarjebi, investorebi deben Tanxas sxva sferoSi, rac 
uaryofiTad aisaxeba Tavad samarTliani ganawilebis politikaze; 678 
ekonomikuri Tavisufleba keTildReobis sawindaria, xolo 
`antidiskriminaciuli~ kanonmdebloba afrTxobs inevstorebs, rac 
aviwroebs bazars da, Sesabamisad, masSi monawileobis Sansebs. 679 
problemas warmoadgens aseve is crurwmenebi, romlebic resursebis 
mflobelebs mowyvladi jgufebis warmomadgenlebze uyalibdebaT da 
romlis ganeitralebac saxelmwifo politikas iSviaTad SeuZlia.680 
 ganawilebisa da integraciis politikis mxriv, sainteresoa 
diskriminaciis sakiTxebi Sromis samarTlis sferoSi. magaliTisaTvis 
ganvixiloT diferencirebis akrZalva SromiT-samarTlebriv sferoSi 
sqesisa da SezRuduli SesaZleblobebis gamo. 681  qalebs emuqrebaT 
diskriminaciis safrTxe dedebis uflebebis dacvis specialuri reJimis 
gamo. saxelmwifo zomebi ver uzrunvelyofs am sferoSi efeqtian Sedegebs, 
vinaidan damsaqmebeli yvela SesaZlo xerxs gamoiyenebs, rom imoqmedos 
sabazro racionalurobis farglebSi. igive problemebi iCens Tavs, 
rodesac damsaqmebeli valdebulia gaiTvaliswinos SezRuduli 
SesaZleblobis mqone pirebisaTvis specialuri samuSao pirobebi. rogorc 
Cans, am pirobebma SesaZloa uaryofiTi zegavlena iqonios mowyvladi 
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jgufebis SromiT bazarze: 682 rac ufro maRalia socialuri mopyrobis 
fasi, miT ufro met saSualebas mimarTavs damsaqmebeli, rom Tavi aaridos 
am jgufebis dasaqmebas. ase rom, diskriminaciis akrZalvis 
kerZosamarTlebrivi saSualebebi ar aris sakmarisi maTi mdgomareobis 
SemsubuqebisaTvis SromiT bazarze.683 
 cnobili amerikeli filosofosis, jon roulzis azriT,  kerZo 
samarTali, gansakuTrebiT saxelSekrulebo samarTali,  uzrunvelyofs 
individebs Tanaswori SesaZleblobiT, imoqmedon sakuTari preferenciebis 
Sesabamisad; ase rom, kerZo pirTa Soris arsebuli saxelSekrulebo 
urTierTobebi ar SeiZleba daeqvemdebaros ganawilebiT midgomas; 
marTalia, saxelSekrulebo tranzaqciaTa agregatulma efeqtma SesaZloa 
gamoiwvios usamarTloba, magram aRniSnuli unda gamoswordes sajaro 
samarTliT da ara kerZo pirTa Tavs socialuri samarTlianobis dacvis 
valdebulebis moxveviT.684 
 ganawilebiTi zomebi, erTi SexedviT, samarTliania, vinaidan qoneba, am 
gziT, miewodeba imas, visac yvelaze metad esaWiroeba. miuxedavad amisa, 
qonebis egalitaruli ganawileba SesaZloa, sulac ar iyos kerZo pirTa 
individualuri moTxovnilebebis Sesabamisi _ rac erTisTvis 
mniSvnelovania, umniSvneloa meorisTvis.   
  sakuTreba da xelSekruleba sabazro ekonomikis konkurentuli wesrigis 
safuZvelia, Tumca `Zalebis Tavisufali TamaSi~  ver uzrunvelyofs  
qonebisa da SesaZleblobebis egalitarul distribiucias, vinaidan 
xelSekrulebis sistemaSi pirovnuli niWi, inteleqti, Sromisunarianoba 
da ukve arsebuli qonebrivi uTanasworoba faqtobrivad filtris gareSe 
moqmedebs.  zogierTi avtori am sistemas xedavs rogorc sazogadoebis 
cxovrebis ekonomikuri pirobebis gaumjobesebis funqciis Semcvels, 
vinaidan masSi sakuTari sargebeli damokidebulia sxvaTa moTxovnilebebis 
dakmayofilebaze. es damokidebuleba ganapirobebs permanentul biZgs 
inovaciisaken, rac orientirebulia maqsimalurad farTo sazogadoebis 
dakmayofilebaze. aRniSnulis safuZvelze, zogierTi avtori varaudobs, 
rom Tavad sistema mimarTulia diskriminaciis winaaRmdeg, vinaidan adre 
Tu gvian momxmareblis pirovnuli Tvisebebi, rogorc garCevis kriteriumi, 
dakargavs Zalas. es ki gamoiwvevs diskriminaciis klasikur msxverplTa 
raodenobis Semcirebas, xolo individi dainaxavs Tavs rogorc 
yidvaunarian samizne jgufs.685 

 ar unda dagvaviwydes is faqtic, rom bazari epyroba momxmareblebs 
gansxvavebulad maTi socialuri da finansuri statusidan an 
ganaTlebidan gamomdinare.  devid kaplovitcma Tavis naSromSi `Raribebi 
ixdian mets~ (“The poor pay more”)  ganacxada, rom  saqoneli, momsaxureba da 
gansakuTrebiT krediti ufro Zviria Raribi momxmarebelisaTvis, vidre 
SeZlebulTaTvis. ra Tqma unda, es ar SeiZleba aixsnas mxolod 
konkretuli gamsesxeblis mier ganxorcielebuli diskriminaciiT. bevr 
qveyanaSi Raribi ixdis mets imitom, rom irCevs gansxvavebuli saxis 
kredits, an yidulobs saqonels sxva adgilas, vidre mdidari. erT dros 
miiCneoda, rom  ganaTleba da informacia aRmofxvrida problemas. Tumca 
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iseT saxelmwifoebSic ki rogoric skandinaviis qveynebia, 
araprivilegirebuli jgufebi iZulebulebi arian daTanxmdnen kreditis 
ufro Zvirian saxes, vinaidan maT uars eubnebian `Cveulebrivi~ tipis 
gamsesxeblebi. amrigad, Tanasworobis sakiTxi metnaklebad ignorirebulia 
sakredito sferoSi. aq xSirad iyeneben iseT terminebs rogoric aris 
`sarisko momxmarebeli~ an `araprivilegirebuli momxmarebeli~; 686 Tumca 
Cven ver davaskvniT, rom samomxmareblo urTierTobebSi diskriminacia 
mxolod `cudi~ (`uRirsi~) damokidebulebis Sedegia. mniSvnelovani 
problema aris is, rom Tavad sakredito bazris sistema xSirad warmoSobs 
diskriminacias saxelSekrulebo urTierTobebSi. sakredito bazari aris 
iseTi bazris tradiciuli magaliTi, sadac diskriminacia arsebobs 
racionaluri (sabazro) safuZvliT. kreditis fasi yovelTvis moicavs 
riskis fass, romelmac unda dafaros vadamosuli gadauxdeli sesxis 
riski da, ra Tqma unda, riskic gansxvavebulia momxmareblis finansuri 
statusis mixedviT. swored es aris `Raribi ixdis mets~ konstruqciis 
mizezi. garda amisa, dazRvevis riskebis klasificirebisas da dazRvevis 
safasuris daangariSebisas, SesaZloa, gaTvaliswinebul iqnes dazRveulis 
asaki, sqesi da sacxovrebeli adgili. gansxvavebuli riski mniSvnelovani 
safuZvelia bazarze diskriminaciisaTvis. 687  `gansxvavebebi, romelic 
momdinareobs ekonomikuri garemoebebidan, e.i. sxvadasxva 
momxmareblisaTvis sxvadasxva fasis dawesebidan, rTulia ganvixiloT 
diskriminaciad~. 688  sqesis, rasis, religiisa da seqsualuri orientaciis 
safuZvliT ganxorcielebuli diskriminacia bevrad advilad 
regulirebadia, vidre momxmareblis finansur statusTan dakavSirebuli 
diskirminacia, vinaidan pirveli xSirad subieqtur elementebs moicavs, 
miuxedavad imisa, rom SesaZloa, aseve ekonomikuri motivic arsebobdes; 
maSin, rodesac meore Seesabameba sabazro ekonomikis ZiriTad ideas.689 
 miuxedavad warmodgenili kritikuli analizisa, dRes ar aris 
mizanSewonili konkurenciaze orientirebuli wesrigis Crdilovani 
mxareebis yuradRebis miRma datoveba. aseTi sistema warmoSobs rogorc 
`mogebulebs~, ise `wagebulebs~ da moiTxovs `Sevsebas~, xolo 
srulfasovani saxelmwifo mxardaWerisaTvis saWiroa individebis 
monawileobac sazogadoebrivi resursebis ganawilebaSi.690  
 

2.3. diskriminaciis akrZalvis aRmzrdelobiTi funqcia 

 ganasxvaveben diskriminaciis akrZalvis funqcias, romlis mizani axali 
socialur-moraluri Rirebulebebis Seqmnaa. aseT Rirebulebebze 
dayrdnobiT,  kerZo moTamaSeebma unda Sewyviton gadawyvetilebaTa miRebis 
dros mxolod pirad sargeblze orientacia da gamoiCinon moraluri 
keTilgoniereba da politikuri koreqtuloba. 691  ase rom, diskriminaciis 
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akrZalvis erT-erTi daniSnuleba, garkveulwilad, eris aRzrdaa. 692  am 
funqcias warmatebiT arTmevs Tavs saqarTvelos ombudsmeni, romelmac 
araerTxel sajarod mouwoda biznes seqtoris warmomadgenlebs, 
SeewyvitaT seqsisturi Sinaarsis sareklamo saSualebaTa ganTavseba da 
aRmoefxvraT diskriminaciuli praqtika.693 
 gansakuTrebiT TvalsaCinoa aRmzrdelobiTi funqciis gavlena 
evrokavSiris yvelaze adreul, 2004 wlis 13 dekembris, direqtivaSi, 
romlis Sedegic iyo unificirebuli fasebis daweseba dazRvevis sferoSi. 
direqtiva uSvebs sadazRvevo anazRaurebis gansazRvrisas qalebsa da 
mamakacebs Soris uTanasworo mopyrobas mxolod gamonaklis SemTxvevebSi 
da mkacri kontroliT. direqtivis mixedviT, mzRvevels ekisreba 
`moraluri valdebuleba~ sakuTari ekonomikuri gaTvlebis winaaRmdeg 
uzrunvelyos sqesTa Tanaswori mopyroba. amgvarad, kanonmdebeli Seecada 
axali normebiT Seecvala sazogadoebrivi realoba da am gziT Seeqmna 
`antidiskirminaciuli kultura~ sadazRvevo sferoSi.694 
 ra Tqma unda, diskriminaciis amkrZalavi kanonmdeblobis mizani 
cnobierebis amaRlebaa. kanonmdeblis mier eris aRzrda kargi tradiciaa, 
romlis winaaRmdeg cota argumenti Tu moiZebneba. problemuri sakiTxia,  
amgvari aRzrdis gziT Tavisuflebis SezRudva. 695  socialuri moraliT 
motivirebuli diskriminaciis akrZalvis pirdapiri samizne aris 
Tavisufleba. igi `kerZo piris~ cnebis winaaRmdeg aris mimarTuli, 
vinaidan individi iZulebuli xdeba daemorCilos uzenaes 
(administraciul) morals. am gziT antagonizmi saxelmwifosa da 
sazogadoebas Soris iSleba, kerZo sfero xdeba politikuri, xolo  
TviTgamorkvevis Tavisuflebis principis gaqroba cxovrebis arsebiTi 
sferoebidan qmnis totalitaruli saxelmwifo wyobis Camoyalibebis 
safrTxes. aseTi Sedegebis Tavidan acilebis mizniT, saxelmwifos isRa 
darCenia, ganaTlebisa da waxalisebis proeqtebiT xeli Seuwyos kerZo 
pirebis mier moralurad swori da politikurad koreqtuli 
gadawyevtilebebis miRebas. 
 garda amisa, aRsaniSnavia, rom evrokavSiris diskriminaciis amkrZalav 
politikas akritikeben, vinaidan igi mimarTulia, upirveles yovlisa, 
damsaqmebelsa da mimwodebelze, saqonlisa da momsaxurebis bazarze da, 
rogorc wesi, sawarmoebze, xolo sazogadoebis danarCen nawils SeuZlia 
gaagrZelos cxovreba `araswori moraliT~. amgvari midgomiT, 
sazogadoebrivi moralis dacviT itvirTeba mxolod `SerCeuli~ 
jgufebi.696 

 

3. ori TanabarmniSvnelovani uflebis konfliqti 

 rogorc ukve aRiniSna, konstitucia ar adgens adamianis uflebaTa 
ierarqiul wesrigs da arc raime meTods gvaTavazobs, romelic 
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gadawyvetda kerZosamarTlebriv uflebaTa konfliqts. rodesac 
sasamarTloebis winaSe aseTi konfliqtia, isini ZiriTadad cdiloben 
konkretuli saqmidan gamomdinare daadginon saTanado balansi. 
gasaTvaliswinebelia, rom Tanasworobis uflebis specifikurobam da 
gansakuTrebulma mniSvnelobam ganapiroba misi realizaciis procesSi 
interesTa Soris samarTliani balansis dadgenisas zogierTi 
Tavisebureba: 697  sakonstitucio sasamarTlom daadgina gansxvavebuli 
kriteriumebi diferencirebuli mopyrobis diskriminaciuli xasiaTis 
SefasebisaTvis.  klasikuri, specifikuri niSnebiT diferenciaciis 
SemTxvevaSi sasamarTlo iyenebs mkacri Sefasebis tests – afasebs normas 
Tanazomierebis principis mixedviT da, amasTan, SezRudvis legitimuri 
miznis dasabuTebisas saWiroa imis damtkiceba, rom saxelmwifos mxridan 
Careva aris absoluturad aucilebeli, arsebobs `saxelmwifos 
dauZleveli interesi~. 698  sxva SemTxvevebSi mkacri testis gamoyenebis 
saWiroebas sasamarTlo adgens diferenciaciis intensivobis xarisxis 
mixedviT, xolo diferenciaciis intensivobis kriteriumebi gansxvavebulia 
yovel konkretul SemTxvevaSi, diferenciaciis bunebidan da regulirebis 
sferodan gamomdinare. 699  intensivobis dabali maCveneblis SemTxvevaSi 
sasamarTlo iyenebs `racionaluri diferenciaciis tests~, romlis 
mixedviTac, gansxvavebuli mopyrobis gasamarTleblad sakmarisia: `a) 
diferencirebuli mopyrobis racionalurobis dasabuTebuloba, maT Soris, 
rodesac aSkaraa difrenciaciis maqsimaluri realisturoba, 
gardauvaloba da saWiroeba; b) realuri da racionaluri kavSiris 
arseboba diferenciaciis obieqtur mizezsa da misi moqmedebis Sedegs 
Soris~. 700 ar unda dagvaviwydes, rom saqarTvelos sakonsititucio 
sasamarTlom zemoaRniSnuli balansis testis gamoyenebiT SesaZloa 
Seafasos kerZosamarTlebrivi normis Sesabamisoba konstituciis me-14 
muxlis moTxovnebTan. 701xolo `diskriminaciis yvela formis aRmofxvris~ 
Sesaxeb saqarTvelos kanonis gamoyeneba saerTo sasamarTloebis mier 
aucilebels gaxdis zemoaRniSnuli balansis testis gamoyenebas 
kerZosamarTlebriv davebSi, rac mniSvnelovnad gaarTulebs saerTo 
sasamarTlos mier samarTliani gadawyvetilebis miRebas. 
 magaliTisaTvis ganvixiloT gaerTianebuli samefos uzenaesi 
sasamarTlos gadawyvetileba saqmeze Bull and Bull v. Hall and Preddy:

702
 patara 

sastumros mesakuTreebma aukrZales homoseqsual wyvils esargeblaT 
oradgiliani sawoliT gawyobili oTaxiT religiuri da moraluri 
Sexedulebebis safuZvelze. am SemTxvevaSi Cven vxedavT sastumros 
mepatroneTa sakuTrebisa da religiis Tavisuflebis ZiriTadi uflebebisa 
da homoseqsuali wyvilis Rirsebasa da piradi da ojaxuri cxovrebis 
xelSeuxeblobis uflebas Soris dapirsipirebas, sadac upiratesoba 
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mieniWa am ukanasknels. magram ra Sedegamde mivalT, Tuki situacias 
SevabrunebT da Tavad stumari ityvis uars dasaxldes konkretul 
sastumroSi, vinaidan Senobis dekoracia Seicavs religiur nivTebs, xolo 
momxmarebeli upiratesobas absoluturad sekularul garemos aniWebs. 
SesaZlebelia ki momxareblis amgvari qcevis gaprotesteba im safuZvliT, 
rom misi saqcieli moicavs mesakuTris rwmenisa da avtonomiisadmi 
upaticemulobas? Tu am SemTxvevaSi momxmareblis saxelSekrulebo 
Tavisuflebas unda mivaniWoT upiratesoba?703 
 Tuki sakiTxi gadawydeba evrokavSiris kanonmdeblobis mixedviT, 
sastumros mesakuTre, romelic sajarod sTavazobs oTaxebs 
momxmareblebs, daeqvedebareba diskriminaciis akrZalvis moTxovnebs, 
gansxvavebiT stumrisagan, romelic religiuri Sexedulebebis gamo uars 
ityvis konkretul sastumroSi gaCerebaze. Tumca gasaTvaliswinebelia, rom 
orive SemTxvevaSi saxezea iseTi saqcieli, romelic gulisxmobs meore 
piris mopyrobas `SedarebiT naklebi pativiscemiT~, xolo 
antidiskriminaciuli kanonmeblobis SemoRebis mizani swored aseTi 
araTanaswori mopyrobis aRmofxvra iyo ara mxolod sajaro seqtorSi, 
aramed aseve Tavisufal bazarze.704 
 sainteresoa, rogorc gadawydeboda sakiTxi qarTuli kanonmdeblobis 
mixedviT, vinaidan saqarTvelos kanoni `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ ar akeTebs aqcents kerZo pirTa mier sajaro 
SeTavazebis farglebSi moqmedebaze, aramed krZalavs, zogadad, 
diskriminaciis yvela formis gamoyenebas kerZo pirTa mier. Sesabamisad, 
aucilebeli gaxdeba saerTo sasamarTloTa mier xelSekrulebis mxareTa 
ori TanabarmniSvnelovani uflebis dabalanseba, ramac SesaZloa, 
ganapirobos sakonstitucio sasamarTlos mier miRebuli Sefasebis 
sistemis gamoyeneba. swored aseT sirTuleebs vawydebiT, rodesac 
kanonmdebeli axorcielebs konstituciuri debulebebis pirdapir 
transplantacias kerZo samarTalSi. 

  

4. Sualeduri daskvna 

 warmodgenili kvlevis Sedegad, SegviZlia davaskvnaT, rom dRes SesaZloa 
samarTlebrivi sistema saxelSekrulebo samarTlis axali modelis winaSe 
dgas, romelic realobisadmi adaptirdeba. rogorc Cans, Tanasworobis 
sakiTxi xelSekrulebis cnebaSi bunebriv adgils daikavebs. 705  Tumca ar 
unda daviviwyoTY is safrTxeebi, romlebic saxelSekrulebo samarTlis 
mimarT Tanasworobis konstituciuri principis sruli moculobiT 
gamoyenebas mosdevs. kerZo da sajaro samarTlis dayofa ar aris arc 
SemTxveviToba da arc SemorCenili doqtrina, vinaidan kerZo pirisaTvis 
Tanaswori mopyrobis davaldebuleba exeba Tavisuflebis safuZvlebs da 
iZulebis gamoyenebiT am Tavisuflebis uzrunvelyofas 
ewinaaRmdegeba. 706 Sesabamisad, vfiqrob, kanonmdebels unda 
gaeTvaliswinebina is safrTxeebi, romlebic `diskriminaciis yvela formis 
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aRmofxvris Sesaxeb~ saqarTvelos kanonis miRebas sdevs Tan. mocemuli 
kanonis gamoyeneba kerZo pirTa Soris arRvevs xelisuflebis danawilebis 
princips, aRWuravs ra saerTo sasamarTlos SesaZleblobiT 
xelSekrulebis Tavisuflebisa da Tanasworobis ZiriTadi uflebis 
konfliqtis dros,  amoavsos samarTlebrivi vakuumi politikuri da 
socialuri RirebulebebiT; es ki, arRvevs samarTlebrivi usafrTxoebis 
moTxovnebs. ufro metic, am kanonSi ikveTeba `saerTo-sazogadoebrivi 
moralis~ Camoyalibebis tendencia, rac totalitaruli reJimis 

sawindaria. saxelSekrulebo samarTlis libერaluri TeoriisaTvis ki 
miuRebelia adamianis ZiriTadi uflebebis mier samarTlis moralizacia.707 
 Tumca ar unda dagvaviwydes, rom vcxovrobT iseT droSi, rodesac 
mniSvnelovani cvlilebebi mimdinareobs Cvens socialur wesrigSi. 
socialuri saxelmwifos principic icvlis Tavis formas (im formas, 
romelsac  Cven miveCvieT). saxelmwifo sakuTreba mcirdeba privatizaciis 
xarjze, xolo sajaro funqciebi gadanawilebulia kerZo dawesebulebebze 
xelSekrulebis meSveobiT. is miznebi, rac adre sajaro seqtorisTvis iyo 
damaxasiaTebeli, dRes aseve kerZo seqtors miewereba.708 vinaidan adamianis 
uflebebis pirveladi daniSnulebaa kerZo pirebis Tavisuflebis sferos 
dacva sajaro xelisuflebis Carevisagan, Tanasworobis konstituciuri 
principi dacva, upirveles yovlisa, moeTxoveba saxelmwifo xelisuflebas 
individebTan mimarTebiT, magram ara individebs erTmaneTis mimarT. 
Tanaswori mopyrobis valdebuleba samoqalaqo samarTalSi gamoiyeneba 
maSin, rodesac kerZo pirebs aqvT erTmaneTis mimarT ,,diskriminaciis 
uflebamosileba~. 709 Sesabamisad, rodesac veliT kerZo piris mier 
diskriminaciis akrZalvis moTxovnaTa dacvas, mniSvnelovania 
gaviTvaliswinoT misi funqcia da is mizani, romelsac kerZo piris mier 
gamoxatuli neba emsaxureba. amitomac, ar aris gasakviri, Tu ratom 
Semoifargla evrokavSiris kanonmdebloba diferencirebis konkretuli 
niSnebiTa da kerZo samarTlis zogierTi sferoTi, rodesac ayalibebda 
Tavis antidiskriminaciul programas.  
 xelSekrulebis Camoyalibebisas samarTlianobis principi moiTxovs ara 
mxolod mxareTa Tavisufal nebas (Tanxmobas), aramed aseve mxareTa 
molaparakebis Tanaswor Zalas. Tanasworobis konstituciurma principma 
unda daicvas xelSekrulebis susti mxare Cagvrisa da eqspluataciisagan. 
urTierTobebSi, romlebSic molaparakebis ZalaTa disbalansia, 
xelSekrulebis Zlieri mxare socialuri funqciis mqonea,  amitomac ufro 
martivia avxsnaT, Tu ratom eqvemdebareba igi diskriminaciis akrZalvis 
moTxovnebs. amasTan, mniSvnelovania im faqtoris gaTvaliswinebac, rom 
diskriminaciis akrZalva, upirveles yovlisa, adamianis Rirsebis dacvas 
emsaxureba, amitomac mxedvelobaSi misaRebia, Tu ramdenad mniSvnelovania 
konkretuli xelSekrulebis SesrulebisaTvis kontrahentis pirovnuli 
maxasiaTeblebi. Tuki xelSekrulebis Sinaarsi ar gvaZlevs aseTi 
interpretaciis saSualebas da xelSekrulebaze uaris Tqma emsaxureba ara 
sakuTar uflebebsa da interesebs, aramed ubralod saSualebaa sxvaTa 
uflebebsa da interesebSi CarevisaTvis, aseT dros SesaZlebelia 
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diskriminaciis akrZalvis gamoyeneba aseve Tanaswori molaparakebis Zalis 
mqone mxareTa Soris. winaaRmdeg SemTxvevaSi miviRebT adamianis Rirsebis 
Selaxvas, romlis kompensaciis meqanizms iTvaliswinebs ara mxolod 
samoqalaqo kodeqsi, aramed `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanoni. 
 antidiskriminaciuli kanonmdeblobisa da saxelSekrulebo Tavisuflebis 
urTierTmimarTebis analiziT naTeli xdeba, rom saxelSekrulebo 
samarTlis ganxilva SeuZlebelia mxolod erTi perspeqtiviT. amis 
sawinaaRmdegod, saxelSekrulebo samarTali SegviZlia gavigoT, rogorc 
liberaluri da socialuri midgomis gavlenis qveS myofi sistema, 
romelic ganicdis mudmiv zemoqmedebasa da transformacias adamianis 
ZiriTadi uflebebisa da mis safuZvelze Camoyalibebuli Rirebulebebis 
meSveobiT. mTavaria, rom saxelSekrulebo samarTalSi am konstituciur 
RirebulebaTa transplantaciiT kanonmdebelma ar daarRvios samarTlis 
usafrTxoebis moTxovnebi da ar Seuqmnas safrTxe kerZo avtonomiis 
instituts. amisaTvis ki saWiroa, rom antidiskriminaciuli 
kanonmdeblobis normaTa dispozicia moicavdes konkretul Semadgenlobas 
da zustad gansazRvravdes, Tu sazogadoebrivi cxovrebis romel sferoSi 
da ra moculobiT moqmedebs Tanasworobis principi. 
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IX. daskvna da rekomendaciebi 

 

 adamianis uflebebis horizontaluri efeqti gaxda aqtiuri saSualeba 
saxelSekrulebo urTierTobebSi samarTlianobis miRwevisaTvis. 710 
miuxedavad imisa, rom kerZo samarTalSi ZiriTadi uflebebi damoukidebel 
uflebas ver ayalibebs, isini, rogorc obieqtur-samarTlebrivi wesrigi, 
gamoiyeneba saxelSekrulebo samarTlis ganmartebisa da 
ganviTarebisaTvis. zogadi xasiaTis daTqmebisa da sakanonmdeblo 
`xvrelebis~ Sevsebis gziT ZiriTadi uflebebi iWreba saxelSekrulebo 
davaSi da, socialuri saxelmwifos principze dayrdnobiT, emsaxureba 
saxelSekrulebo paritetis aRdgenas mxareTa Soris. saxelSekrulebo 
urTierTobis `susti~ monawileni, rogoric aris dasaqmebuli, 
momxmarebeli, sacxovreblis damqiravebeli Tu arasarulwlovani, 
sargebloben am meqanizmiT im SemTxvevaSi, Tuki kanonmdebelma ver 
uzrunvelyo maTi uflebebis saTanadod dacva. im SemTxvevaSic Tuki 
mxareTa Soris ar aris darRveuli saxelSekrulebo pariteti, samecniero 
literatura ar gamoricxavs zogadi xasiaTis daTqmebis, gansakuTrebiT ki 
garigebis zneobriobis Sesaxeb daTqmis, meSveobiT ZiriTadi uflebebis 
gamoyenebas. Tumca praqtikaSi sakmaod rTulia ori, TanabarmniSvnelovani 
uflebis konfliqtis gadaWra. ase rom, unda vivaraudoT, rom aseT dros 
ZiriTadi uflebebis gamoyeneba gamarTlebuli iqneba im SemTxvevaSi, Tuki 
xelSekrulebis erTi mxare laxavs meores Rirsebas ise, rom ar aris misi 
interesis upiratesoba gamokveTili. sxva sityvebiT, ar SeiZleba erTi 
piris mier saxelSekrulebo Tavisuflebis gamoyeneba iyos mxolod da 
mxolod iaraRi meore mxaris Rirsebis uflebaSi CarevisaTvis. swored aq 
warmoCndeba adamianis uflebebis, rogorc zneobrivi principebis, xasiaTi. 
 adamianis uflebaTa moqmedeba saxelSekrulebo samarTalSi sasurveli 
movlenaa, vinaidan adamianis uflebebi, rogorc RirebulebiTi sistema, 
ganaxlebisa da realobisadmi adaptaciis unaris mqone institutia. amasTan, 
saerTo sasamarTloTa mier ZiriTadi uflebebis gamoyeneba 
saxelSekrulebo samarTalSi unda eqvemdebarebodes erTian meTodsa da 
struqturas, raTa ar gaxdes samarTlebivi bundovanebisa da gaugebrobis 
wyaro. 
 gansxvavebuli daskvnis safuZvels iZleva strasburgis sasamarTlos 
praqtika. zesaxelmwifo (saerTaSoriso) sasamarTlos mier wminda kerZo 
samarTlebrivi davis mowesrigeba konvenciaSi ganmtkicebuli uflebebis 
meSveobiT arRvevs konvenciis monawile saxelmwifoTa suverenitets, 
ugulebelyofs diskreciuli uflebamosilebis doqtrinasa da konvenciis 
subsidiurobis princips. calkeuli, nacionaluri kerZo samarTlis 
sistemebis TaviseburebaTa gaTvaliswinebiT, erovnul sasamarTloebs 
SeuZliaT kerZo samarTlis ufro meti sizustiT ganmarteba saxelmwifos 
brunvis tradiciebidan, Cveulebebidan da socialuri marTlSegnebidan 
gamomdinare. erovnuli sazogadoeba aris ara mxolod misi wevrebis 
ariTmetikuli jami, aramed rogorc yvela socialur qmnilebas axasiaTebs 
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damoukidebeli sicocxle, moqmedebis xasiaTi, organizacia da specifika, 
rac specialur dacvas saWiroebs. 711strasburgis sasamarTlo mowyvetilia 
adgilobriv problemebs, Sesabamisad, misi Careva kerZo samarTalSi ver 
iqneba iseTive efeqtiani, rogoric erovnuli sasamarTlosi. nacionalur, 
samoqalaqo saqmeTa sasamarTlos ukeT SeuZlia moaxdinos molaparakebis 
ZalaTa disbalansisa da `susti~ socialuri jgufebis identifikacia. 
adamianis uflebaTa evropuli sasamarTlo ar unda gaxdes `meoTxe 
instancia~ wminda kerZo samarTlebrivi davebisaTvis. am gziT igi SeiZleba 
uxeSad Caerios kerZo samarTlis ganmartebis tradiciebsa da meTodebSi, 
aseve, qveynis procesualur wesrigSi.  
 garda amisa, gasaTvaliswinebelia, rom adamianis uflebaTa evropuli 
sasamarTlos mier miRebul gadawyvetilebebs saxelmZRvanelo funqcia 
gaaCniaT erovnuli sasamarTloebis mimarT. Sesabamisad, erovnuli 
sasamarTloebisaTvis garTuldeba im gadawyvetilebaTa aTviseba, romelTa 
Sinaarsi ewinaaRmdegeba nacionalur, saxelSekrulebo samarTlis 
principebsa da mis safuZvelze Camoyalibebul praqtikas. 
 Tuki gvsurs SevinarCunoT kerZo samarTlisa da saxelSekrulebo 
samarTlis damoukidebloba, maSin strasburgis sasamarTlos midgoma ver 
iqneba misasalmebeli iseT SemTxvevebSi, rodesac igi uxeSad iWreba kerZo 
pirTa avtonomiaSi.  
 ZiriTadi uflebebis horizontaluri efeqtis Taviseburebebi da misi 
gavlena kerZo avtonomiaze sayuradReboa kanonmdeblisTvisac, rodesac 
mas surs konstituciuri institutebis transplantacia kerZo samarTalSi. 
ra Tqma unda, misasalmebelia, rodesac kerZo samarTali Tanamedrove 
Rirebulebebisadmi adaptirdeba, Tumca am dros kanonmdebelma 
mxedvelobaSi unda miiRos, Tu ra Sedegebis mqonea adamianis uflebaTa 
konstituciuri standartebis pirdapiri asaxva kerZo samarTalSi. 
marTalia, kerZo samarTali sakonstitucio da, Sesabamisad, adamianis 
uflebaTa samarTlis gavlenis qveS myofi sistemaa, magram es rodi niSnavs 
maTi midgomebisa da meTodologiis msgavsebas. adamianis uflebebi 
bundovani, dauzustebeli xasiaTis normebia, romlebic upirveles yovlisa, 
saxelmwifos zRudavs, Sesabamisad, maTi transformacia horizontaluri 
urTierTobebSi saWiroebs dakonkretebasa da integracias 
kerZosamarTlebriv terminologiaSi. agreTve saWiroa, rom kanonmdebelma 
gaiTvaliswinos amgvari kanonmdeblobis gavlena kerZo samarTlis 
sxvadasxva institutebze, maT Soris saxelSekrulebo Tavisuflebaze. 
winaaRmdeg SemTxvevaSi miviRebT kerZo avtonomiis paralizebas, 
diferencirebul da arastruqtirirebul sasamarTlo praqtikas, rac kidev 
erTxel ugulebelyofs samarTlebrivi usafrTxoebis princips, maT Soris 
mis erT-erT umTavres moTxovnas kanonis ganWvretadobis Sesaxeb. 
 germanuli da saerTaSoriso gamocdilebis gaTvaliswinebiT, qarTuli 
marTlwesrigis farglebSi Semdegi rekomendaciebis miReba SeiZleba: 
1. saxelmwifos damcavi funqciidan gamomdinare, adamianis uflebebi da 

Tavisuflebebi boWavs samoqalaqo saqmeTa mosamarTles;  
2. samoqalaqo samarTlis damoukidebeli xasiaTis SenarCunebis mizniT, 

mosamarTle frTxilad unda moekidos kerZosamarTlebriv davaSi 
ZiriTadi uflebebis gamoyenebas. sxva sityvebiT, ZiriTadi uflebis 
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gamoyeneba SesaZlebelia mxolod im SemTxvevaSi, rodesac igi imdenad did 
gavlenas axdens samoqalaqo samarTlis normis Sinaarsze, rom 
SeuZlebelia misi ignorireba; 
3. samoqalaqo saqmeTa mosamarTlem konstituciuri dacvis 

uzrunvelyofis mizniT, unda Seamowmos, ganicdis Tu ara mis mier 
gamoyenebuli materialuri norma (samarTali) ZiriTadi uflebebis 
zegavlenas da Tuki asea, maSin man am debulebebis ganmartebisa da 
gamoyenebis dros, unda miiRos mxedvelobaSi ZiriTadi uflebebidan 
gamomdinare kerZo samarTlis cvlilebebi; 
4. samarTlebrivi usafrTxoebisa da kerZo samarTlis damoukideblobis 

SenarCunebis mizniT, rekomendebulia adamianis uflebaTa gamoyeneba kerZo 
samarTlis zogadi xasiaTis daTqmebis interpretaciisaTvis da 
sakanonmdeblo `xvrelebis“ amosavsebad. 
5. saxelSekrulebo davaSi ZiriTadi uflebebis horizontaluri efeqtis 

gamoyenebis dros mniSvnelovania, rom mosamarTlem amoicnos 
xelSekrulebis mxareTa molaparakebis ZalaTa disbalansi. Tumca 
ZiriTadi uflebebis moqmedebisaTvis mxolod erTeuli, konkretuli, 
SemTxveva ar aris sakmarisi. saWiroa, saxeze iyos darRveuli 
saxelSekrulebo paritetis tipuri SemTxveva, rodesac aSkaraa 
xelSekrulebis romelime mxaris upiratesoba, xolo xelSekrulebis 
Sedegebi Cveulebrivze did tvirTad awveba meore mxares; 
6. im SemTxvevaSi, rodesac ar aris darRveuli saxelSekrulebo 

pariteti, ZiriTadi uflebebis gamoyeneba SesaZlebelia (umeteswilad) 
garigebis zneobriobis Sesaxeb zogadi xasiaTis daTqmis meSveobiT. Tumca 
imisaTvis, rom erT-erTi mxaris ZiriTadma uflebam aseT SemTxvevaSi 
gadawonos meore mxaris saxelSekrulebo Tavisufleba, saWiroa, 
arsebobdes aSkara, calsaxa da utyuari sazogadoebrivi konsensusi 
xelSekrulebis an misi romelime pirobis `amoralur~ xasiaTTan 
dakavSirebiT. winaaRmdeg SemTxvevaSi garigebis zneobriobis Sesaxeb 
daTqmis arameToduri gamoyenebiT miviRebT samarTlis moralizacias 
saxelSekrulebo Tavisuflebisa da kerZo avtonomiis disproporciuli 
SezRudvis xarjze; 
7. dauSvebelia, erTi piris xelSekrulebis Tavisuflebis realizacia 

meoris RirsebaSi Carevas emsaxurebodes; 
8. mniSvnelovania, rom saxelSekrulebo davaSi saTanado yuradReba 

daeTmos davis monawile orive mxaris ZiriTadi uflebis Sinaarss. 
rodesac mosamarTle ZiriTadi uflebebis meSveobiT icavs da warmoaCens 
xelSekrulebis mxolod erTi mxaris interesebs, ZiriTadi uflebis 
mxolod erTi nawilis ganxilviT  ugulebelyofs uflebis srul 
Sinaarss. vinaidan umetesoba ZiriTadi uflebebisa relatiuri xasiaTis 
aris, maTi Sinaarsis dasadgenad saWiroa maTi SemzRudveli faqtorebis 
gamokvlevac, rac xSirad `sxvaTa uflebebisa da Tavisuflebebis~ cnebaSi 
povebs gamovlinebas. maSasadame, mxareTa orive ZiriTadi uflebis 
gaTvaliswinebiT daculi iqneba Tanazomierebis principi da ZiriTadi 
uflebis Sinaarsi sruli moculobiT realizdeba; 
9. ZiriTadi uflebebis Sinaarsis dadgenis mizniT, sasurvelia, rom 

saerTo sasamarTloebma ixelmZRvanelon sakonstitucio sasamarTlos 
ganmartebebiT. aRniSnuli gaamyarebs dialogs sasamarTloTa Soris da 
xels Seuwyobs erTiani praqtikis Camoyalibebas; 
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10. rac Seexeba saqarTvelos saerTo sasamarTloTa mier adamianis 
uflebaTa evropul konvenciaSi mocemul uflebaTa katalogis 
gamoyenebas, saxelSekrulebo davebSi maTi moqmedeba SesaZlebelia 
konstituciaSi ganmtkicebuli ZiriTadi uflebebis msgavsad. amis 
SesaZleblobas ganapirobebs rogorc saqarTvelos konstituciis 39-e 
muxli, ise sxva normatiuli aqtebi. mniSvnelovania, rom konvenciaSi 
mocemul uflebaTa ganmarteba moxdes maT safuZvelze Camoyalibebuli, 
strasburgis sasamarTlos praqtikis gaTvaliswinebiT. marTalia, 
saqarTvelos saerTo sasamarTloebi ukve iyeneben konvenciasa da 
strasburgis sasamarTlos precedentebs kerZosamarTlebriv, maT Soris, 
saxelSekrulebo, davebSi, magram aRniSnuli gamoirCeva epizoduri 
xasiaTiT da arameToduri midgomiT. Sesabamisad, sasamarTlos 
gadawyvetilebebisaTvis erTiani struqturisa da meTodis uzrunvelyofa 
saWiroa aseve am mimarTulebiT. 
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