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Sesavali 

sadisertacio Temis aqtualoba 

gasuli saukunis meore naxevridan kontinenturi evropis kerZo 
samarTalSi momxmarebelTa uflebebis dacva erT-erT umTavres 
sakiTxad iqca. civilizebulma samyarom erTxmad aRiara 
momxmarebelTa monawileobiT dadebuli xelSekrulebebis 
gansakuTrebuli dacvis aucilebloba. aRniSnuli, upirveles 
yovlisa, adamianis pirovnuli uflebebis sayovelTao aRiarebis 
gamoZaxilia. momxmarebelTa Tavisufali TviTgamorkveva, adamianis 
Rirseuli arsebobis ganuyofel nawilad miiCneva, xolo maTi 
uflebebis dacvis standarti samoqalaqo brunvis normaluri 
ganviTarebisa da jansaRi konkurenciis donis maCvenebelia.1  

saqarTvelos saxelmwifoebrivi damoukideblobis aRdgenis 
Semdeg, axali demokratiis mSeneblobis gzaze myofi 
saqarTvelosaTvis, evropul samarTlebriv sivrceSi integrireba, 
qveynis ganviTarebis umniSvnelovanes priorotetad iqna aRiarebuli. 
am gzaze pirveli nabiji saqarTvelos konstituciis miRebiT 
gadaidga. masSi axalgazrda saxelmwifos umTavres RirebulebebTan 
erTad aRiarebul iqna adamianis ZiriTadi uflebebi da 
Tavisuflebebi. adamianis Tavisufali ganviTarebis ufleba uzenaes 
Rirebulebad iqna miCneuli2. momxmareblis uflebebi kanoniT dacul 
sferod gamocxadda3. 

 
momxmarebelTa uflebebis dacva kidev ufro aqtualuri gaxda 

Tanamedrove pirobebSi, roca brunvaSi monawile pirTa ekonomikuri 
interesebi gascda erovnul sazRvrebs da saerTaSoriso xasiaTi 
SeiZina. bolo aTwleulebis teqnologiurma progresma samarTali 
axali gamowvvebis winaSe daayena,4 xolo momxmarebeli, bazris 
mniSvnelovan moTamaSed aqcia. aucilebeli gaxda qmediTi 
samarTlebrivi meqanizmebis SemuSaveba, rogorc erovnul, aseve 
saxelmwifoTaSoriso doneze.  

                                                           
1
 Hondius E., The Notion of consumer: European Union versus Member States, Sidney Law Reviw, Vol., 

28:29, 2006, <http://sydney.edu.au/Law/slr/slr28_1/Hondius.pdf >, [04.12.2013], 90. 
2
 xubua g., saqarTvelos konstituciis komentari, me-16 muxli, gamomc., `meridiani~, 
Tb. 2005, 62-82. 
3
 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebani, 31-33, 24/08/1995. 
saqarTvelos konstituciis 30-e muxlis meore punqtis Tanaxmad, `saxelmwifo 
valdebulia xeli Suwyos Tavisufali mewarmeobisa da konkurenciis ganviTarebas. 
akrZalulia monopoliuri saqmianoba, garda kanoniT daSvebuli SemTxvevebisa. 
momxmarebelTa uflebebi daculia kanoniT. 
4
 Nimmer R. T., The Legal Landscape of E-commerce: Redefining Contract Law in an Information Era, 

Joutnal of Contract Law Conference, `Contract and the Commercialisation of Intellectual Property~, 
Singapore Academy of Law and Singapore Managmant University, 2006, 3-4. 

http://sydney.edu.au/law/slr/slr28_1/Hondius.pdf%20%3e,%20%5b04.12.2013


8 
 

am mxriv gansakuTrebiT TvalsaCinoa evropis kavSiris 
aqtiuroba. erTiani bazris Seqmnis ideam asaxva hpova mTel rig 
regionalur sakanonmdeblo aqtebSi, romelTa umTavresi amocanaa, 
samewarmeo saqmianobis mxardaWerasTan erTad, momxmarebelTa 
uflebebis dacvisaTvis efeqturi meqanizmebis SemuSaveba. 
momxmarebelTa uflebebis dacvis srulyofisa da maTTvis myari 
garantiebis uzrunvelyofis mizniT, evrokavSirma miiRo araerTi 
direqtiva, romelTa safuZvelzec dainerga momxmarebelTa uflebebis 
dacvis evropuli standartebi, ramac, Tavis mxriv, mniSvnelovani 
gavlena iqonia kontinenturi evropis saxelSekrulebo samarTalzec. 

momxmarebelTa uflebebis dacvis erT-erT mniSvnelovan 
instrumentad xelSekrulebis uaryofis ufleba iTvleba, romelic, 
erTi mxriv, icavs momxmarebelTa saxelSekrulebo Tavisuflebas, 
xolo, meore mxriv, uzrunvelyofs xelSekrulebisagan 
gaTavisuflebas.5 misi am Taviseburebidan gamomdinare, igi mravali 
diskusiis sagania, rogorc samarTlebriv doqtrinaSi, aseve evropis 
marTlmsajulebis sasamarTlos praqtikaSic. azrTa sxvadasxvaobas 
iwvevs evropuli direqtivebiT damkvidrebuli xelSekrulebis 
calmxrivad gauqmebis gansxvavebuli reglamentacia, romelic 
upirveles yovlisa winaaRmdegobaSia pacta sunt servanda–s principTan.  

saxelSekrulebo samarTlis uzogadesi principis Tanaxmad, 
xelSekruleba unda Sesruldes, rac imas niSnavs, rom daido ra 
xelSekruleba, mxareebi SeboWilni arian gamovlenili nebiT da am 
nebis ukan gamoTxova dauSvebelia mxolod im safuZvliT, rom 
xelSekrulebis erT-erTma mxarem gadaifiqra.6  

xelSekrulebis mboWavi Zalis gadalaxvis sruliad 
gansxvavebul regulirebas iTvaliswineben momxmarebelTa uflebebis 
Sesaxeb evropuli direqtivebi, romelTa mixedviT konkretuli tipis 
saxelSekrulebo urTierTobebSi nebis ukan gamoTxovis ufleba 
upirobo xasiaTisaa, rac imas niSnavs, rom momxmarebeli 
uflebamosilia yovelgvari dasabuTebisa da zianis anazRaurebis 
gareSe namdvili xelSekruleba aranamdvilad aqcios. amasTan, 
momxmareblis es ufleba imperatiuli xasiaTis mqone normebiTaa 
uzrunvelyofili, xolo misi moqmedeba, ZiriTadad, Semoifargleba 
araoficialur viTarebaSi da distanciuri komunikaciis wesiT 
dadebuli xelSekrulebebiT. unda iTqvas, rom kanonmdebeli 
gansakuTrebuli sifrTxiliT ekideba dasaxelebul garemoebebSi 
momxmarebelTa nebis formirebis process da amitomac SesaZlo 
riskebisagan dacvis specialur meqanizmebs iTvaliswinebs.  

                                                           
5
 Bar-Gill O., Ben-Shahar O., Regulatory Techniques in Consumer Protection: A Critique of European 

Consumer Contract Law, New York University Law and Economics Working Papers, 2012, 17. 
6
 Zimmermann R., The New German Law of Obligations, Historical and  Comparative Perspectives, Oxford 

University Press, 2005, 212. 
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niSandoblivia, rom evrokavSiris direqtivebi savaldebuloa 
Sesasruleblad wevri saxelmwifoebisaTvis. maT akisriaT 
direqtivebiT SemoRebuli regulaciebis erovnul kanonmdeblobaSi 
implementaciis valdebuleba. es imas niSnavs, rom momxmarebelTa 
uflebebi da, maT Soris, xelSekrulebis uaryofis specialuri 
ufleba erTgvarovnadaa mowesrigebuli evrokavSirSi Semavali yvela 
saxelmwifos Sida samarTalSi. SeiZleba iTqvas, rom xelSekrulebis 
uaryofis ufleba evropis saxelSekrulebo samarTlis unifikaciisa 
da harmonizaciis procesis erT-erTi arsebiTi elementia.  

saqarTvelom araerTi qmediTi nabiji gadadga evropis 
samarTlebriv sivrceSi integrirebisaTvis.7 gansakuTrebuli 
yuradRebis Rirsia 2014 wlis 27 ivniss saqarTvelosa da evrokavSirs 
Soris xelmowerili asocirebis SeTanxmeba,8 romlis safuZvelzec, 
saqarTvelos mieca saSualeba miaRwios evrokavSiris Sida bazarTan 
etapobriv ekonomikur integracias Rrma da yovlismomcveli 
Tavisufali vaWrobis sivrcis Seqmnis gziT. Tavis mxriv, aseTi 
daSvebis winapirobaa mdgradi da yovlismomceli regulaciuri 
daaxloeba evropis samarTlebriv meqanizmebTan.  

niSandoblivia, rom 2014 wlis 27 ivniss xelmowerili 
asocirebis SeTanxmeba 2016 wlis 1 ivliss srulad Sevida ZalaSi.9 
amasTan, asocirebis SeTanxmeba avaldebulebs saqarTvelos  
saxelmwifos awarmoos mWidro TanamSromloba momxmarebelTa 
uflebebis dacvisaTvis da danegos momxmarebelTa uflebebis dacvis 
evropuli standarti. am mizniT, asocirebis SeTanxmeba Seicavs 
momxmarebelTa uflebebis Taobaze im evropuli direqtivebis vrcel 
CamonaTlavs, romlebic savaldebulod unda iqnes gaTvaliswinebuli 
momxmarebelTa uflebebis maregulirebeli normebis reformirebis 
dros, romelTa Sorisaa xelSekrulebis uaryofis uflebis 
momwesrigebeli evropuli direqtivebic.  

sadisertacio naSromis mizani 

                                                           
7
 sagulisxmoa, rom evropis samarTlebriv standartebTan saqarTvelos 
kanonmdbelobis daaxloeba prioritetad gamocxadda jer kidev 1997 wels, rac 
aisaxa kidevac saqarTvelos parlamentis 1997 wlis 2 seqtembris #828-Is 
dadgenilebaSi, romlis mixedviT, 1998 wlis 1 seqtembridan saqarTvelos 
parlamentis mier miRebuli yvela kanoni da sxva normatiuli aqti unda 
Seesabamebodes evropis kavSiris mier dadgenil standartebsa da normebs. 
8
 2014 wlis 27 ivnisis asocirebis SeTanxmeba, erTi mxriv, saqarTvelosa da meore 
mxriv, evrokavSirsa da evropis atomuri energiis gaerTianebasa da maT wevr 
saxelmwifoebs Soris, www. macne.gov.ge   
9
 http://www.mfa.gov.ge/News/EU-Georgia-Association-Agreement-fully-enters-into.aspx [01.07.2016], 

საქართველოს საგარეო საქმეთა სამინისტროს ოფიციალური ვებ-გვერდი. 
 

http://www.mfa.gov.ge/News/EU-Georgia-Association-Agreement-fully-enters-into.aspx
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  dReisaTvis evropul samarTlebriv sivrceSi integracia 
qarTuli saxelmwifos ara mxolod survili, aramed valdebulebacaa. 
evropis kavSiris samarTalTan adaptireba, mis Sida bazarze 
integrireba da erTian evropul bazarze saqonlisa da momsaxurebis 
Tavisufali gadaadgilebis uzrunvelyofa Cveni qveynis erT-erT 
umTavres mizans warmoadgens. Tavis mxriv, yovlismomcveli da 
Tavisufali vaWroba, warmoudgenelia momxmarebelTa uflebebis 
efeqturi dacvisaTvis saTanado meqanizmebis SemuSavebis gareSe. 
xelSekrulebis uaryofis ufleba im uflebaTagania, romelsac 
gansakuTrebuli yuradReba eqceva evropis saxelSekrulebo 
samarTalSi. distanciuri komunikaciis wesiT dadebul 
xelSekrulebebSi misi aqtualoba dRiTidRe izrdeba.  

  sadisertacio naSromis mizania momxmarebelTa uflebebis dacvis 
sferoSi evrokavSiris direqtivebiT damkvidrebuli xelSekrulebis 
uaryofis uflebis samarTlebrivi bunebis, misi realizebis 
winapirobebisa da samarTlebrivi Sedegebis kvleva; am uflebis 
qarTul kerZo samarTalSi implementaciisa da masTan dakavSirebuli 
problemebis racionalurad gadaWris gzebis Zieba, Sesabamisi 
rekomendaciebis SemuSaveba. amasTan, momxmarebelTa uflebebi da miT 
ufro xelSekrulebis uaryofis ufleba saTanadod ar aris 
gamokvleuli qarTul samecniero doqtrinaSi. metic, is mcire 
regulacia, romelsac iTvaliswinebs saqarTvelos samoqalaqo 
kodeqsi quCaSi dadebuli xelSekrulebebis mimarT, ar Seesabameba am 
uflebis momwesrigebel evropul standartebs, rac warmoSobs am 
sakiTxis ufro siRrmiseuli kvlevis aucileblobas.  

kvlevis meTodebi 

sadisertacio naSromze muSaobisas ZiriTadad gamoyenebulia 
SedarebiT-samarTlebrivi kvlevis meTodi sxva kvlevis meTodebTan 
urTierTmimarTebaSi. kerZod, istoriuli kvlevis meTodis 
safuZvelze ganxilulia - evropis saxelSekrulebo samarTalSi 
momxmarebelTa uflebebisa da maT Soris xelSekrulebis uaryofis 
uflebis damkvidreba da Semdgomi ganviTareba; normatiuli kvlevis 
meTodi - uaryofis uflebis normatiuli safuZvlebis gaanalizeba da 
Seswavla, misi adgili saxelSekrulebo samarTlis sistemaSi; 
dogmaturi kvlevis meTodi - xelSekrulebis uaryofis uflebis 
problematuri sakiTxebis ganmarteba samarTlebrivi doqtrinisa da 
evropis marTlmsajulebis sasamarTlos praqtikis magaliTze; 
teleologiuri kvlevis meTodi - uaryofis uflebis reglamentaciis 
mizani da misi dacviTi funqcia; logikuri da SedarebiT 
samarTlebrivi meTodebi - ssk-iT mowesrigebuli quCaSi dadebuli 
xelSekrulebebis uaryofis ufleba Sedarebulia evropis 
direqtivebiTa da maTi Semdgomi implementaciis safuZvelze wevr 
saxelmwifoebSi arsebul analogiuri uflebis regulirebasTan. 
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naSromSi mocemulia evropis sxvadasxva qveynis doqtrinasa da 
sasamarTlo praqtikaSi momxmareblis am uflebasTan dakavSirebuli 
araerTgvarovani midgomis analizi.  

garda amisa, naSromSi ganxilulia momxmarebelTa uflebebis 
unifikaciisa da harmonizaciisaTvis gansakuTrebuli mniSvnelobis 
mqone evropuli aqtebi, romelTa Soris aRsaniSnavia `evrokavSiris 
kerZo samarTlis kvlevis jgufi~ - Research Group in EC Private Law (Acquis 

Group), `The Draft Common Frame of Reference - DCFR~ da `Common Frame of 

Reference CFR~.10
 niSnadoblivia, rom momxmarebelTa uflebebis 

maregulirebel normebs Acquis Group-ma mTeli evrokavSiris masStabiT 
Catarebuli kvlevebis Sedegad gadaxeda. gamovlenili 
araerTgvarovani regulirebis Sedegad daigegma momxmarebelTa 
uflebebis daaxloebis gzebis Zieba. DCFR-ze muSaobis dasrulebis 
Semdeg axleburad gaanalizda  momxmarebelTa uflebebisadmi saerTo 
midgoma, xolo CFR-is gamoqveynebiT faqtobrivad Seiqmna axali 
strategia momxmarebelTa uflebebis harmonizaciisaTvis. 
sagulisxmoa, rom swored es ukanaskneli aqti daedo safuZvlad 
evrokavSiris sxvadasxva direqtivebSi gabneuli xelSekrulebis 
uaryofis uflebis saerTo koncefciis Camoyalibebas.11 

sadisertacio naSromis struqtura 

sadisertacio naSromis pirveli Tavi exeba momxmarebelTa 
monawileobiT dadebuli xelSekrulebebis Taviseburebebs bolo 
aswleulis ganmavlobaSi. samewarmeo saqmianobis ganviTarebis fonze 
momxmarebelTa uflebebis dacvis samarTlis adgils 
saxelSekrulebo samarTalSi. ganxilulia momxmarebelTa 
saxelSekrulbo Tavisuflebis farglebi; saxelSekrulebo 
urTierTobebSi momxmarebelis `sust~ mxared aRiarebis subieqturi 
da obieqturi safuZvlebi; gaanalizebulia momxmarebelTa uflebebis 
dacvis standarti kontinenturi evropis regionalur aqtebSi da 
wevri saxelmwifoebis Sida samarTalSi. aseve mimoxilulia 
momxmarebelTa uflebebi qarTul kerZo samarTalSi. 

                                                           
10

 `The Draft Common Frame of Reference - DCFR~ da `Common Frame of Reference CFR~-is 
Sesatyvisi qarTuli Targmanis damkvidreba jer-jerobiT Riaa diskusiisaTvis. 
sityva-sityviT igi gulisxmobs `saerTo mimarTulebaTa CarCos~. Tumca, amgvari 
saxelwodebiT am dokumentebis moxsenieba ver asaxavs maT umTavres daniSnulebas. 
qarTvel mkvlevarTa mosazrebiT CFR-i qarTulad `saqmianobis saerTo da ZiriTad 
mimarTulebebs~ niSnavs. amasTan, unda daveTanxmoT maTive miTiTebas, rom 
dokumentis amgvari saTauri araadekvaturad JRers. Sead. ZlieriSvili z., cercvaZe 
g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., saxelSekrulebosamarTali, 
gamomc. `meridiani~, Tb., 2014, 25. 
11

 Schulze R., The Academic Draft of the CFR and The EC Contract Law, CFR and Existing EC Contract 

Law, ed., by Schulze R., Sellier, ELP., Munich, 2008, 3-24.  
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meore Tavi eTmoba momxmarebelTa uflebebis sakanonmdeblo 
reglamentacias evropis saxelSekrulebo samarTalSi; 
gaanalizebulia momxmarebelTa uflebebis dacvis samarTlis 
ganviTarebis etapebi; warmoCenilia evropis saxelmwifoTa 
gaerTianebis roli momxmarebelTa uflebebis dacvis gaZlierebisa 
da saerTo koncepciis SemuSavebisaTvis; evrokavSiris direqtivebi 
gavlena evropis saxelSekrulebo samarTlis harmonizaciis 
procesze; paralelia gavlebuli momxmarebelTa uflebebis dacvis 
standartTan qarTul kerZo samarTalSi.  

mesame TavSi ganxilulia xelSekrulebis uaryofis uflebis 
roli da adgili evropis saxelSekrulebo samarTalSi; 
gaanalizebulia uaryofis uflebis istoriuli ganviTarebis gza da 
misi reglamentaciis safuZvlebi; yuradRebaa gamaxvilebuli 
evrokavSiris Sesabamis direqtivebze, romelTa safuZvelzec 
SemuSavda xelSekrulebis uaryofis uflebis saerTo koncefcia 
evrokavSirSi Semavali yvela saxelmwifosaTvis. mimoxilulia 
xelSekrulebis uaryofis uflebis momwesrigebeli qarTuli norma. 
gaanlizebulia qarTuli terminis Sesabamisoba mis evropul 
analogTan. 

meoTxe Tavi eTmoba xelSekrulebis uaryofis uflebis 
moqmedebis farglebs; uflebis subieqturi Semadgenlobis WrilSi 
mocemulia `momxmareblis~ da `mewarmis~ cnebebis analizi; uflebis 
obieqturi moqmedebis farglebSi yuradRebaa gamaxvilebuli im 
xelSekrulebaTa Sinaarsze, romelTa uaryofac dasaSvebadaa 
miCneuli momxmarebelTa uflebebis dacvis evropul doqtrinaSi. 

mexuTe TavSi uaryofis ufleba ganxilulia konkretuli 
saxelSekrulebo urTierTobebis WrilSi, kerZod, araoficialur 
viTarebasa da distanciurad dadebul xelSekrulebebTan 
mimarTebaSi; gaanalizebulia dasaxelebul saxelSekrulebo 
urTierTobebSi momxmareblis nebis formirebis Taviseburebebi da 
xelSekrulebis uaryofis uflebis dacviTi funqcia; aseve, 
ganxilulia araoficialur viTarebaSi dadebuli xelSkrulebebis 
calkeuli SemTxvevebi da momxmareblis mier nebis gamovlenisas 
maTTan dakavSirebuli safrTxeebi; analogiurad gaanalizebulia 
distanciurad dadebul xelSekrulebebSi riskis sferoebi; 
momxmarebelTa ganwyoba amgvari tipis xelSekrulebebis mimarT da 
uaryofis uflebis efeqti.  

meeqvse TavSi ganxilulia xelSekrulebis uaryofis uflebis 
realizebis winapirobebi: momxmareblebisaTvis informaciis 
miwodebis valdebuleba, informaciis Sinaarsi da miwodebis formati; 
uaryofis uflebiT sargeblobis wesi da pirobebi, Setyobinebis 
gagzavnis valdebuleba, mosafiqrebeli vadis daniSnuleba da misi 
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xangrZlivoba, am vadis ganmavlobaSi valdebulebaTa ormxrivad 
Sesrulebis dasaSveboba, saqonlis SemTxveviT daRupvis riskis 
gadasvlis sakiTxi. 

meSvide TavSi ganxilulia xelSekrulebis uaryofis uflebis 
moqmedeba finansuri momsaxurebis xelSekrulebebze. am mimarTulebiT  
damkvidrebuli evropuli standarti da qarTuli realoba.  

merve TavSi xelSekrulebis uaryofis ufleba Sedarebulia 
xelSekrulebis mboWavi Zalisagan gamaTavisuflebel sxva 
institutebTan; ganxilulia SecdomiT, motyuebiT da iZulebiT nebis 
gamovlena xelSekrulebis uaryofis uflebasTan mimarTebaSi; 
uaryofis ufleba Sedarebulia standartuli pirobebiT dadebuli 
xelSekrulebebis baTilad cnobisa da xelSekrulebidan gasvlis 
safuZvlebTan. 

mecxre TavSi mocemulia daTqmebi xelSekrulebis uaryofis 
uflebis moqmedebis SezRudvis Sesaxeb. am TvalsazrisiT, adgili 
daeTmo uZrav nivTebTan dakavSirebT dadebul garigebebs da iseT 
xelSekrulebebs, romelTa mimarTac momxmareblebs ar warmoeSobaT 
nebis ukan gamoTxovis ufleba. 

meaTe TavSi gaanalizebulia xelSekrulebis uaryofis uflebis 
samarTlebrivi Sedegebi da restituciis Taviseburebani; ganxilulia 
Sesrulebisa da sargeblis ukan dabrunebis momwesrigebeli 
regulaciebi, saqonlis dabrunebasTan dakavSirebuli xarjebi, 
momxmarebelTa pasuxismgeblobis sakiTxi saqonlis dauSvebeli 
moxmarebisaTvis.  

meTerTmete Tavi daeTmo daskvniT debulebebs. naSromSi 
warmoCenili sakiTxebis urTierTSejerebis safuZvelze, 
gaanalizebulia xelSekrulebis uaryofis uflebis reglamentaciis 
sakanonmdeblo xarvezebi qarTul saxelSekrulebo samarTalSi; 
kvlevis Sedegad gamovlenili xarvezebis gaTvaliswinebiT, 
mocemulia Sesabamisi rekomendaciebi da problemebis gadaWris 
racionaluri gzebi.  

I. momxmarebelTa monawileobiT dadebuli xelSekrulebebis 
Tavisebureba 

1.1. xelSekrulebis Tavisuflebis principi samomxmareblo 

xelSekrulebebSi 

uxsovari droidan, mas Semdeg, rac adamianebi TavianT 
moTxovnilebebs saqonlis urTierTgacvlis gziT ikmayofileben, 
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gaCnda am procesis regulirebis aucileblobac. droTa ganmavlobaSi 
man vaWrobis saxe miiRo da yidva–gayidvis garkveul wesebs 
daemorCila.12 miuxedavad amisa, sazogadoebis ganviTarebis yvela 
etapze bazris regulireba Sesabamisi drois marTlwesrigis mudmivi 
sazrunavia, sadac angariSgasawevia gamyidvelis Tandayolili 
midrekileba, moipovos upiratesoba myidvelTan mimarTebaSi.13 amiT 
aixsneba isic, rom umetesi samarTlebrivi sistemebi xSirad 
mimarTaven mxareTa Tanasworobis xelovnur konstruqciebs maSin, 
roca Tavisufali bazrisaTvis uTanasworoba bunebrivi 
mdgomareobaa.14 

cxadia, rom mxareTa interesebs Soris Tanazomieri balansis 
SenarCuneba yovelTvis TavisTavad ar xdeba. sazogadoebis 
keTildReoba da gansxvavebuli interesebis mqone pirTa mSvidi 
Tanaarseboba miiRweva mxolod im pirobebSi, roca arsebobs 
samarTlebrivi struqtura, romelic awesrigebs qonebis SeZenis da 
ganawilebis safuZvlebs da uzrunvelyofs samoqalaqo brunvis 
stabilurobasa da usafrTxoebas. am TvalsazrisiT samoqalaqo 
samarTali kerZo interesebsa da iniciativas xelsayrel niadags 
uqmnis, rac upirveles yovlisa mxareTa antagonisturi interesebis 
SeTanxmebis SesaZleblobaSi vlindeba.15 xelSekruleba, rogorc 
mxareTa SeTanxmebis rezolucia, is mniSvnelovani instrumentia, 
romelSic Tavs iCens pirTa TviTgamorkvevis unari da masStabebi.16 
amasTan, dRes saxelSekrulebo samarTlis ZiriTad princips 
Tavisufali sabazro sistema warmoadgens, sadac Tanabrad unda iqnes 
uzrunvelyofili Tavisufali mewarmeobisa da pirovnebis, rogorc 
uflebebis matarebeli subieqtis interesTa sinTezi.17  

pirovnebis Tavisufali ganviTareba, adamianis niWisa da unaris 
realizebis saSualebaa. igi ganamtkicebs qcevis sayovelTao 
Tavisuflebas, saidanac gamomdinareobs ekonomikuri da 
saxelSekrulebo Tavisuflebac. meore mxriv, qcevis sayovelTao 

                                                           
12

Zimmermann R., The Law of Obligatons, Roman Foundations of the Civilian Tradition, Juta & Co, Ltd, 

Capetown, Wetton, Johannesburg, 1992, 25-32. 
13

 Howells G., Ramsay I., Wilhelmsson Th., Consumer Law in its International Dimension, Handbook of 

Research on International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham,Uk, 

2011, 7. 
14

 Sir Markesinis B., Unberath H., Johnston A., The German Law of Contract, HART publishing, Oxford and 

Portland, Oregon, 2006,3. 
15Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc., `samarTali~, Tb. 2011, 
93. 
16CaCaniZe T., saxelSekrulebo Tavisufleba da saxelSekrulebo samarTlianoba 
Tanamedrove saxelSekrulebo samarTalSi, Jur., `marTlmsajuleba da kanoni~, #3, 
(26), 2010, 22-33. 
17

 Markesinis B., Unberath H., Johnston A., The German Law of Contract, Hart Publishing, Oxford and 

Portland, Oregon, 2006, 3. zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, 
sagamomcemlo saqmis saswavlo centri, Tb., 2005, 283. 
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Tavisuflebis farglebi ukavSirdeba sxva pirTa interesebs. 
moqmedebis Tavisufleba, icavs ara usazRvro Tavisuflebas, aramed, 
mxolod individualuri TviTgamorkvevisa da gadawyvetilebis 
miRebis SesaZleblobas, romelic SeiZleba SeizRudos, Tu amas 
moiTxovs sxvaTa uflebebis mimarT pativiscema.18 

Tavis mxriv, Tavisufali ekonomikis normaluri ganviTarebac 
moiTxovs kontrols saxelmwifos mxridan. sakanonmdeblo 
danawesebma unda Seqmnan iseTi pirobebi, sadac socialurad susti 
fenebi daculi iqnebian ekonomikuri Zalauflebis mqone pirebisagan 
da maT ekonomikur daqvemdebarebaSi ar moeqcevian.19 saxelmwifo unda 
uwyobdes xels sazogadoebaSi dovlaTis samarTlian gadanawilebas 
da mxareTa Tanasworobas, rac xSirad maTive uflebebis SezRudviT 
miiRweva.20  

amavdroulad, saxelmwifo rodi unda Caerios yvela im 
urTierTobaSi, sadac molaparakebaTa procesSi mxareTa poziciebi 
met-naklebad araTanabaria. Careva unda iyos socialurad 
samarTliani da dabalansebuli samarTlebrivi usafrTxoebiT, 
TiToeuli mxaris piradi uflebis aRiarebiT. magram Tu 
xelSekruleba ideba erT-erTi mxaris gamoucdelobis an ndobis 
borotad gamoyenebis safuZvelze, iseT viTarebaSi, roca is 
moklebulia SesaZleblobas Tavisuflad gamoxatos Tavisi neba da 
miaRwios sasurvel Sedegs, maSin saxelmwifo valdebulia, 
samarTliani mowesrigebis gziT, ar dauSvas erT-erTi mxaris 
sayovelTaod aRiarebuli pirovnuli uflebebis darRveva.21  

pirovnuli uflebebis dacul sferod gamocxadebas mohyva 
momxmarebelTa uflebebis, rogorc adamianis Rirseuli arsebobis 
ganuyofel nawilad aRiarebac.22 maTi interesebis dacvis 
aucilebloba ki ganapiroba iman, rom bazarze moTamaSeTa Soris, 

                                                           
18xubua g., saqarTvelos konstituciis komentari, me-16 muxli, gamomc., `meridiani~, 
Tb. 2005, 62-82. 
19izoria l., saqarTvelos konstituciis komentari, 30-e muxli, gamomc., `meridiani~, 
Tb. 2005, 267. 
20

 Posner E.A., Contract Law In The Wefare State: A Defense of The Unconscionability Doctrine, Usury 

Laws, And Related Limitations On The Freedom To Contract, http://www.ericposner.com/Contract% 

20Law%20in% 20the%20 Welfare%20State.pdf>, [ 07.04.2013]. 
21

European Contract Law, Materials for a Common Frame of Reference: Terminology, Guiding Principles, 

Model Rules, roduced by Association Henri Capitant des Amis de laCulture Juridique Française and Société 

de Législation Comparée, Edit. by Bénédicte Fauvarque-Cosson and Denis Mazeaud Prep. by Jean-Baptiste 

Racine, Laura Sautonie-Laguionie, Aline Tenenbaum and Guillaume Wicker, Sellier, ELP, Munich, 2008, 

156-158.. 
22Hondius E., The Notion of consumer: European Union versus Member States, Sidney Law Review, Vol., 

28:29, 2006, <http://sydney.edu.au/Law/slr/slr28_1/Hondius.pdf >, [04.12.2013], 90. 

http://www.ericposner.com/Contract%25%2020Law%20in%25%2020the%20%20Welfare%20State.pdf
http://www.ericposner.com/Contract%25%2020Law%20in%25%2020the%20%20Welfare%20State.pdf
http://www.ericposner.com/Contract%25%2020Law%20in%25%2020the%20%20Welfare%20State.pdf
http://sydney.edu.au/law/slr/slr28_1/Hondius.pdf%20%3e,%20%5b04.12.2013
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momxmarebeli SedarebiT sust mxared iTvleba, romelic mudmiv  
daxmarebas saWiroebs.23  

momxmarebelTa uflebebi krebiTi cnebaa da aerTianebs 
ekonomikur urTierTobebSi monawile individis uflebas miiRos 
xarisxiani, usafrTxo saqoneli anda momsaxureba da masTan 
dakavSirebuli sruli informacia, mewarmeTa mxridan am 
valdebulebaTa ugulebelyofis SemTxvevaSi moiTxovos zianis 
anazRaureba.24amasTan, ZiriTadi Tavisebureba, romelic axasiaTebs 
saxelSekrulebo samarTlis ganviTarebas bolo oTxi aTwleulis 
ganmavlobaSi, gaxlavT iseTi kanonmdeblobis miReba, romelic miznad 
isaxavs im momxmareblebis interesebis dacvas, romlebsac surT 
daamyaron an ukve imyofebian imgvar saxelSekrulebo boWvis 
farglebSi, roca maT mier gamovlenil nebasa da Sinagan survils 
Soris Seusabamobis albaToba arsebobs.25 

samomxmareblo samarTlis specialurma danawesebma 
faqtobrivad damoukidebeli samarTlebrivi reJimi daamkvidra im 
urTierTobebisaTvis, sadac erTi mxare momxmarebeli, xolo meore -
mewarmea.26 amasTan, momxmarebeli gansakuTrebuli dacvis qveS 
imyofeba mxolod im xelSekrulebebSi, sadac igi araTanabar 
pirobebSia Cayenebuli meore mxaresTan mimarTebaSi. molaparakebis 
procesSi ZalTa araTanabroba saxezea maSin, roca momxmarebeli 
myidvelis an momsaxurebis mimRebis rolSi gvevlineba. 
momxmarebelTa dacvaze orientirebuli normebi mimarTulia 
specialur subieqtze da koncentracias axdens mis viwro interesze, 
rogoricaa arCevanis arseboba, drouli da sruli informireba, 
konkurentuli fasebis garantirebuloba.27  

specialuri kanonmdebloba, romelic miRebulia momxmareblebis 
uflebebis dacvis gaZlierebis TvalsazrisiT, moicavs ramdenime 
                                                           
23

 Haupt S., An Economic Analysis of Consumer Protection In Contract Law, German Law Journal, Vol.,., 04 

No., 11, 1138; erqvania T., momxmarebelTa uflebebis dacvis evropuli standartebi 
eleqtronuli vaWrobis sferoSi da qarTuli kanonmdebloba, Jur., 
`marTlmsajuleba da kanoni~, #3 (30), 2011, 45. 
24Hondius E., The Notion of consumer: European Union versus Member States, Sidney Law Review, Vol., 

28:29, 2006, <http://sydney.edu.au/Law/slr/slr28_1/Hondius.pdf >, [04.12.2013], 90 
25

Zimmermann R., The New German Law of Obligations, Historical and Comparative Perspectives, Oxford 

University Press, 2005, 160. 
26

Von Bar CH.,  A Common Frame of Reference for European Private Law - Academic Efforts and Political 

Realities, Electronic Journal of Comparative Law, Vol., 12, 1 (May 2008), <http://www.ejcl.org>, 

[22.02.2013], 6; Gheorghe A.N., Spasici C., Consumer’s Right To Withdraw, Challenges of Knowledge 

Society, Private Law, 267; Terryn E., The Right of withdrawal, The Acquis Principles and The DCFR, CFR 

and Existing EC Contract Law, Sellier, ELP, Munich, 2008, 148. 
27ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., 
saxelSekrulebo samarTali, gamomc., `meridiani~, Tb., 2014 w., 30; Von Bar CH.,  A 

Common Frame of Reference for European Private Law - Academic Efforts and Political Realities, Electronic 

Journal of Comparative Law, Vol., 12.1 (May 2008), <http://www.ejcl.org>, [22.02.2013], 6. 

http://sydney.edu.au/law/slr/slr28_1/Hondius.pdf%20%3e,%20%5b04.12.2013
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axal regulirebas, romelTa Soris erT-erTi, momxmareblebisaTvis 
xelSekrulebis uaryofis uflebis miniWebaa. misi reglamentirebis 
obieqturi safuZveli mxareTa antagonisturi interesebis 
dabalansebaa, kerZod ki, xelSekrulebis Tavisuflebis principis 
farglebSi, momxmareblisaTvis racionaluri gadawyvetilebis miRebis 
uzrunvelyofa. mxareTa Tavisufali nebis dacvis TvalsazrisiT, 
xelSekrulebis uaryofis ufleba, xelSekrulebiT warmoSobili 
samarTlebrivi Sedegebis vargisianobis gadawyvetis Sualeduri 
formaa. kerZod, garigebis Secilebis klasikuri formebisaTvis 
xelSekrulebis namdvilobaSi eWvis Sesatanad gadamwyvetia nebis 
arsebiTi naklis an sxva proceduruli xarvezis arseboba. 
xelSekrulebis uaryofis ufleba gverds uvlis nebis naklis Sesaxeb 
arsebul yvela daTqmas. misi realizeba xdeba ara konkretul 
materialur safuZvelze miTiTebiT, aramed momxmareblis subieqturi 
gadawyvetilebiT, mianiWos Tu ara xelSekrulebas namdvilobis 
efeqti, rac xelSekrulebis Tavisuflebis principis modificirebul 
alternativad miiCneva. SeiZleba iTqvas, rom momxmarebelTa 
monawileobiT dadebul xelSekrulebebSi moqmedebis Tavisufleba 
momxmarebelTa subieqturi interesebis dacvas emsaxureba.28 

1.2. xelSekrulebis Tavisuflebis idea 

feodaluri wes-wyobilebidan sazogadoebis ganviTarebis 
kapitalistur modelze gadasvlas Sedegad mohyva warmoebisa da 
momsaxurebis zrda, sabazro ekonomikis masStabebis arnaxuli 
ganviTareba, individualuri Tavisuflebisa da TviTgamorkvevis 
mniSvnelobis warmoCena.29 piradi damokidebulebis saboloo 
aRmofxvrasTan erTad, aRiarebul iqna pirovnuli da iuridiuli 
Tanasworoba. subieqturi SezRudvebisa da formalizmis daZlevis 
Sedegad, xelSekrulebis Tavisufleba, kerZo sakuTrebasTan erTad, 
ZiriTad mamoZravebel Zalad iqca mTeli samarTlebrivi 
wesrigisaTvis.30  

Tumca, sruli Tanasworobisa da Tavisuflebis damkvidrebis 
mcdelobas male Sesabamisi uaryofiTi Sedegebic mohyva. saxelmwifos 
Caurevlobam gamoiwvia aSkara uTanasworoba mdidrebsa da Raribebs, 
kapitalistebsa da muSaxels Soris. iuridiuli Tavisuflebisa da 
Tanasworobis miuxedavad, es ukanasknelni uSualod gaxdnen 
damokidebulni bazarze Zalauflebis mqone pirebze, aRmoCndnen 
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ekonomikuri TvalsazrisiT uTanasworo da araTanabar 
mdgomareobaSi.31  

sabazro urTierTobaTa zRvardaudebelma Tavisuflebam 
sabolood ekonomikuri eqspluatacia gamoiwvia. xelSekrulebis 
dadebis Tavisufleba, romelic iTvleboda samoqalaqo brunvis 
aucilebel pirobad, sazogadoebrivi interesebis gaTvaliswinebiT 
TandaTan SeizRuda.32 dRis wesrigSi dadga samoqalaqo brunvaSi 
monawile susti mxaris, momxmareblis interesebis dacvis 
aucilebloba. saxelSekrulebo samarTali moeqca faqtobrivad axali 
principis – saxelSekrulebo Tanasworobis gavlenis qveS, romelic 
moicavda ara mxolod saproceso samarTlianobas, aramed 
xelSekrulebis Sinaarsis, misi pirobebis samarTlianobasac.33 
aucilebeli gaxda qmediTi RonisZiebebis gatareba kerZo 
urTierTobebSi pirdapiri Carevis TvalsazrisiT, vinaidan, bazris 
ganviTarebam, saqonlisa da momsaxurebis moTxovnis zrdam, 
ekonomikur urTierTobebSi TviTregulirebis meqanizmis marcxi 
cxadyo. umTavres problemas usamarTlo pirobebiT dadebuli 
xelSekrulebebi warmoadgenda, romelic morgebuli iyo mxolod 
erTi mxaris, saqonlisa da momsaxurebis SemTavazebeli pirebis 
interesebze.34 

jer kidev saukunis win rudolf ieringi aRniSnavda, rom 
SeuZlebelia fiqri imaze met miutevebel Secdomaze, vidre imis 
warmodgenaa, rom nebismier xelSekrulebas SeiZleba hqondes 
samarTlebrivi dacvis pretenzia, manam sanam misi Sinaarsi ukanono an 
amoraluria.35 xelSekrulebis namdvili Tavisufleba gulisxmobs, 
rom mxare, romelic debs xelSekrulebas, informirebulia yvela 
misi pirobis Sesaxeb da SesaZlebloba aqvs Tavisi codnidan 
gamomdinare miiRos gadawyvetileba xelSekrulebis dadebis Taobaze. 
informaciis, gamocdilebis an arCevanis naklebobam SeiZleba Seqmnas 
viTareba, romelSic mxare moklebulia namdvili Tavisuflebis 
farglebSi moqmedebis SesaZleblobas. ufro metic, mxares unda 
hqondes realuri arCevani xelSekrulebis dadebasa da ardadebas 
Soris.36 
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arCevanis Tavisufleba aseve gulisxmobs piris eqskluziur 
uflebas, Tavisuflad airCios momavali partniori.37 Sesabamisad, 
roca xelSekruleba warmoadgens brunvaSi monawile pirebis 
ekonomikuri Tanasworobis, urTierTSerCevisa da Tavisufali 
SeTanxmebis Sedegs, arc saxelSekrulebo Tavisuflebis principis 
darRvevis saSiSroeba arsebobs.38 amasTan, arCevanis Tavisufleba 
saeWvoa maSin, roca erTi mxaris gadawyvetileba damokidebulia 
meoreze, an roca aseTi gadawyvetileba sargeblis momtania 
xelSekrulebis mxolod erTi - ZiriTadad pirobebis SemTavazebeli 
mxarisaTvis. Sesabamisad, araTanabari sabazro Zalauflebis 
pirobebSi xelSekrulebis Tavisufleba eWvqveS dgeba.39 

sagulisxmoa, rom saxelSekrulebo Tavisuflebis principi 
vlindeba ara mxolod mxareTa gadawyvetilebaSi xelSekrulebis 
dadeba-aradadebis Sesaxeb, aramed imaSic, TuU rogori formiT, ra 
SinaarsiT da vadiT surT misi dadeba.40 amdenad, mxareebs eniWebaT 
ufleba, TviTon gansazRvron dasadebi xelSekrulebis Sinaarsi da 
urTierTSeTanxmebiT moagvaron yvela arsebiTi sakiTxi. Sesabamisad, 
`xelSekrulebis dadebis Tavisufleba gulisxmobs aseve 
xelSekrulebis Sinaarsis Tavisuflad gansazRvris 
SesaZleblobasac~.41 

amasTan, kerZo avtonomiis principiT reglamentirebuli 
individualuri Tavisufleba, romelic xelSekrulebis Tavisuflebis 
ZiriTad safuZvels warmoadgens, pirobiTia.42 erTi piris egoisturi 
neba, damoukideblad, ver uzrunvelyofs Tanasworobas mis survilsa 
da arsebiTi samarTlianobis cnebas Soris. Sesabamisi balansi 
SeiZleba miRweul iqnas mxolod meore mxarisagan Tavisufali 
Tanxmobis miRebis SemTxvevaSi. anu maSin, roca xelSekrulebis 
SinaarsSi aisaxeba meore mxaris saTanado interesebic. Tu mxareebi 
moaxerxeben TavianT antagonistur poziciebze SeTanxmebas, maT 
interesebs Soris miRweuli balansi misaRebad CaiTvleba 
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marTlwesrigisaTvis. Tu mxareebi damarcxdebian TavianT mcdelobaSi, 
xelSekrulebas ver eqneba pretenzia samarTlianobaze.43  

sagulisxmoa, rom uTanasworo molaparakebebis Sedegad 
dadebuli garigebebis mimarT mometebuli interesi, sajaro wesrigis 
uzrunvelyofiT iyo gamowveuli. Semdeg moxda am urTierTobebis 
klasifikacia masSi monawile subieqtebis mixedviT. xelSekrulebebi, 
romlebic kerZo pirTa viwro, samomxmareblo interesebis 
dakmayofilebas exeboda, samomxmareblo xelSekrulebebad 
dakvalificirda, xolo sajaro wesrigis winaaRmdeg mimarTuli 
moqmedeba momxmarebelTa interesebis sawinaaRmdego qmedebad iqna 
aRiarebuli. Sesabamisad, momxmarebelTa monawileobiT dadebul 
xelSekrulebebSi, `sajaro wesrigi~ Canacvlda `momxmarblis~ cnebiT, 
romlis uflebebis dacvac mTeli kerZo samarTlis erT-erT umTavres 
amocanad iqca.44  

amavdroulad, specialuri regulirebis legitimuroba unda 
iqnas ganxiluli Sesabamisi dasabuTebis WrilSi. es wesebi Tavidanve 
ar unda gacxaddes, rogorc Seusabamo Careva mxareTa TavisuflebaSi. 
piriqiT, Careva unda ganimartos, rogorc kerZo avtonomiis 
gamyarebisaTvis Sesabamisi marTlwesrigis legitimuri mcdeloba. 
arc erTi xelSekruleba ar unda CaiTvalos samarTlianad, Tu igi 
ar iqneba orive mxaris TviTgamorkvevis Sedegi.45 am gagebiT, kerZo 
xasiaTis urTierTobebSi Careva gamowveulia, erTi mxriv, kvazi-
optimalur xelSekrulebebSi sabazro urTierTobebis 
warumateblobiT da, meore mxriv, sabazro Zalauflebis mqone 
mewarmeTa agresiuli Tavdasxmebisagan da Tavs moxveuli 
xelSekrulebebisagan susti mxaris interesebis dacvis 
aucileblobiT.46  

1.3. momxmarebeli, rogorc xelSekrulebis `susti~ mxare 

saxelSekrulebo samarTali emsaxureba simdidris dagrovebas.47 
Sesabamisad, saxelSekrulebo samarTlis erT-erT ZiriTad princips 
Tavisufali sabazro sistema warmoadgens.48 Tumca, kapitalizmisa da 
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momxmarebelTa uflebebis dacvis aCrdili imaSic vlindeba, Tu 
ramdenad Sors mimavalia Tavisufali bazris idea da ra zRvramde 
daicavs samarTali susti mxaris interesebs. sagulisxmoa, rom 
germanuli samarTali ar malavs susti mxaris (umetes SemTxvevaSi, 
magram ara yovelTvis momxmareblis) mimarT privilegirebul 
damokidebulebas.49 Tumca, susti mxaris interesebis dacvis 
absoluturoba yovelTvis konkretul garemoebebzea damokidebuli. 

rogorc wesi, xelSekrulebidan warmoSobili mxareTa ufleba 
movaleobebi unda ganimartos TiToeuli maTganis kerZo avtonomiis 
farglebSi. Tumca, iseT SemTxvevebSi, roca erT-erTi mxare flobs 
aSkara upiratesobas meoresTan mimarTebaSi, susti mxaris interesebi 
prioritetuli xdeba da gansakuTrebuli dacvis qveS eqceva.50 magram 
aqac mniSvnelovania mxareebis interesTa Soris samarTliani 
balansis SenarCuneba. erTis mxriv, xelSekrulebis orive mxare – 
sustic da Zlieric dacvis erTnair standartSi eqceva, Tumca, 
gansxvavebulia maTi statusi am urTierTobebSi. kerZod, uTanasworo 
urTierTobebSi xelSekrulebis erTi mxare sruli moculobiT 
sargeblobs saxelSekrulebo Tavisuflebis danawesebiT da 
saxelSekrulebo pirobebs misTvis sasurvel Sinaars aZlevs. meore 
mxare ki, romelsac erTi SexedviT kanoniT miniWebuli iseTive 
uflebebi gaaCnia, ver axorcielebs Tavis saxelSekrulebo 
Tavisuflebas sruli moculobiT da, Sesabamisad, izRudeba misi 
kerZo avtonomiis farglebic. swored maSin, roca xelSekrulebis 
pirobebi erT-erT mxares mZime tvirTad awveba igi specialuri dacvis 
qveS eqceva.51  

xelSekrulebaSi susti mxaris dacvis tradicias xangrZlivi 
istoria aqvs. jer kidev romis samarTali iTvaliswinebda 
sesxisaTvis maqsimaluri procentis dadgenas movalis interesebis 
Seusabamo xelyofisagan dasacavad. Sua saukuneebis komerciul 
cxovrebaSi dominirebda mevaxSeobis akrZalvis wesebi. didi 
kodifikaciebis epoqaSi germaniis samoqalaqo kodeqsis Semqmnelebma 
gansakuTrebuli yuradReba gaamaxviles aseve ekonomikurad susti 
mxaris dacvaze. uSualod kodeqsSi sakiTxisadmi amgvarma 
damokidebulebam asaxva hpova sxvadasxva normebSi, romelTa Soris 

                                                           
49

 Beale H., Nartkamp A., Kotz H., Taloon D., Cases, Materials and Text on Contract Law, Hart Pub., Oxford 

and Portland, Oregon, 2002, 553. 
50

 Cherednychenko O.O., The Constitutionalization of contract law: Something New Under the Sun?, 

Electronic Journal of Comparative Law, Vol., 8.1 (March 2004),  <http://www.ejcl.org/81/art81-3.PDF>, 
[14.04.2013]. 
51

 Cherednychenko O.O., The Constitutionalization of Contract Law: Something New Under the Sun?, 

Electronic Journal of Comparative Law, Vol., 8.1 (March 2004),  <http://www.ejcl.org/81/art81-3.PDF>, 
[14.04.2013]. 

http://www.ejcl.org/81/art81-3.PDF
http://www.ejcl.org/81/art81-3.PDF


22 
 

gansakuTrebiT aRsaniSnavia e.w. `zogadi daTqmebi~ (germaniis 
samoqalaqo kodeqsis 138-e, 226-e, 242-e da 826-e muxlebi).52 

sakanonmdeblo reglamentirebis paralelurad xelSekrulebis 
`susti~ mxaris interesebis dacvis upiratesoba sasamarTlo 
praqtikamac ganaviTara.Aam TvalsazrisiT aqtiuroba germaniis 
sasamarTlo praqtikaSi SeimCneva sasamarTlo sistemis yvela 
rgolSi. magaliTad, germaniis sakonstitucio sasamarTlos 
praqtikidan aRsaniSnavia precedentuli gadawyvetileba - Burge Case,53 
sadac sasamarTlom piris TviTgamorkvevis uflebis darRvevas `mrude 
Tanasworoba~ uwoda. germaniis sakonstitucio sasamarTlom 
faqtobrivad daamkvidra mkacri sakanonmdeblo kontrolis 
aucilebloba xelSekrulebis pirobebze da maT samarTlianobaze. 
sasamarTlom aseve miuTiTa, rom samoqalaqo saqmis ganmxilveli 
sasamarTlo valdebulia daicvas mxaris konstituciuri ufleba 
kerZo avtonomiaze da, amasTan, ixelmZRvanelos socialuri 
saxelmwifos principiTac. saxelSekrulebo pirobebis Sinaarsis 
kontroli sasamarTlos valdebulebasac warmoadgens, gansakuTrebiT 
maSin, roca saxelSekrulebo daTqmebi mZime tvirTad awveba 
xelSekrulebis erT-erT mxares.54  

SeiZleba iTqvas, rom uTanasworo urTierTobebSi mxareebi 
saWiroeben dacvas, upirveles yovlisa, erTmaneTisagan. am 
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TvalsazrisiT gasaziarebelia profesor b. zoiZis ganmarteba 
imasTan dakavSirebiT, rom `mowesrigebuli samoqalaqo brunvis 
damkvidreba mxolod garkveuli SezRudvebis gziTaa SesaZlebeli. is 
SezRudvebi, rac Tan axlavs saxelSekrulebo Tavisuflebas, 
sruliad normaluria da faseulobaTa solidarobiTaa gamowveuli, 
rac imas gulisxmobs, rom Tavisufleba arsebobs mxolod kanoniT 
dadgenili wesrigis farglebSi~.55 

amdenad, momxmareblis xelSekrulebis `sust~ mxared aRiareba 
efuZneba mis mier xelSekrulebis dadebaze gamovlenili nebis 
Taviseburebas. igulisxmeba, rom sxvadasxva gareSe faqtoris 
zegavleniT momxmarebeli SezRudulia xelSekrulebis kontrahentis 
arCevanSi iseve, rogorc xelSekrulebis Sinaarsis gansazRvraSi, rac, 
mkvlevarTa azriT, upirveles yovlisa, zRudavs momxmareblis 
saxelSekrulebo Tavisuflebas da mas gansakuTrebuli dacvis 
obieqtad aqcevs.56 

1.4. momxmareblis saxelSekrulebo Tavisufleba 

momxmarebelTa uflebebis davis samarTali Tavis bunebiT lex 

specialis samarTals miekuTvneba,57romelic nawarmoebia da 
gamomdinareobs saxelSekrulebo samarTlisagan.58 Tavis mxriv, 
momxmarebelTa uflebebis dacvis masStabebma iseTive gavlena 
moaxdina saxelSekrulebo samarTalze, rogorc XVIII-XIX saukuneebSi 
teqnologiurma da organizaciulma inovaciebma.59 xelSekrulebis 
Tavisuflebis principi, romelic isedac mudmivi gadafasebis fonze 
viTardeboda, axali gamowvevebis winaSe dadga.60 xelSekrulebis 
dadebis inovaciurma saSualebebma, distanciuri da eleqtronuli 
komerciis ganviTarebam, eleqtronuli mediisa da internetis 
arnaxulma progresma aucilebeli gaxada ekonomikuri da 
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samarTlebrivi institutebis adaptireba axal teqnologiebTan da 
vaWrobis wesebTan.  

teqnologiurma progresma gavlena moaxdina saxelSekrulebo 
samarTalzec. xelSekrulebis dadebis axalma saSualebebma dRis 
wesrigSi daayena momxmarebelTa uflebebis dacvis aucilebloba. 
marTalia, Tanamedrove gagebiT `momxmarebeli~ sakuTar TavSi 
darwmunebul da informirebul subieqtad ganixileba, magram arc Tu 
ise iSviaTad uSualod xelSekrulebis dadebis procesi mas 
araTanabar pirobebSi ayenebs gamocdil an/da profesional 
mewarmesTan SedarebiT.61 

xelSekrulebis Tavisuflebis principi, misi klasikuri 
gagebiT, gulisxmobs momxmareblisa da mewarmis Tanabar uflebas, 
sakuTari pasuxismgeblobiTa da nebis Tavisufali gamovlenis gziT, 
dadon nebismieri kanoniT aukrZalavi Sinaarsis xelSekruleba.62 
meore mxriv, igi logikuradaa dakavSirebuli nebis Tavisuflebis 
ideasTan da TviTpasuxismgeblobasTan. igulisxmeba, rom brunvis 
monawile yoveli piri moqmedebs gonivrulad, damoukideblad iRebs 
gadawyvetilebebs da mzadaa, pasuxi agos Sedegebze.63 

informaciisa da gamocdilebis nakleboba, mewarmis sabazro 
Zalaufleba Tu vaWrobis agresiuli teqnika gavlenas axdens 
momxmareblis nebis formirebaze da, sabolood ganapirobebs 
gaucnobierebel Tanxmobas xelSekrulebis pirobebze.64 momxmareblis 
e.w. `Caketil~ arCevanTan gvaqvs saqme, magaliTad, im SemTxvevebSi, 
roca igi aSkarad cdeba miRebuli gadawyvetilebis sisworeSi da 
araswori warmodgena aqvs alternatiuli mewarmis Tu momwodeblis 
arsebobis Sesaxeb, rac gamowveulia mewarmis damarwmunebeli da 
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Tavsmoxveuli informaciiT SeTavazebuli saqonlis anda 
momsaxurebis unikalurobis Taobaze.65 

amitomac bazris normaluri funqcionirebisaTvis Sesabamisi 
pirobebis Seqmnis Teoriam dRis wesrigSi daayena samoqalaqo brunvis 
mowesrigebis aucilebloba masSi monawile garkveuli pirebis 
Tavisuflebis SezRudvis xarjze. kerZo samarTali icnobs araerT 
SemTxvevas, roca, xelSekrulebis mxareTa samarTliani balansis 
SenarCunebis mizniT, dasaSvebi da gamarTlebulia mxareTa 
saxelSekrulebo TavisuflebaSi Careva. amgvari damokidebuleba 
nakarnaxevia samoqalaqo brunvis stabilurobisa da samarTlianobis 
uzrunvelyofis ideebiT. xelSekrulebas, rogorc ori an meti piris 
Tavisufali nebis gamovlenis Sedegs, ar SeuZlia Seasrulos Tavisi 
funqcia iq, sadac miRebuli Sesruleba da sargebeli ar Seesabameba 
erT-erTi mxaris interesebs. amitomac, Tu samarTlebrivi 
sazogadoeba iRebs xelSekrulebas, rogorc mxareTa TviTgamorkvevis 
Sedegs, manve unda uzrunvelyos Sesabamisi kontrolic imaze, Tu 
ramdenad aris xelSekruleba marTlac masSi monawile pirebis 
TviTgamorkvevis produqti.66 

am TvalsazrisiT, Tanamedrove saxelSekrulebo samarTlis 
erT–erTi sazrunavia sabazro urTierTobebSi im mxaris dacva, 
romelic, Tavisi gamocdilebiTa da brunvaSi monawileobis xarisxiT, 
SedarebiT daucvelia. aseTi damokidebulebac gamomdinareobs kerZo 
samarTalSi damkvidrebuli Tanasworobis ideidan, romelic, 
upirveles yovlisa, gulisxmobs mxareebis informirebuli da 
Tanmxvedri nebis gamovlenas. amasTan, formaluri, abstraqtuli 
Tanasworoba da kerZo avtonomia, Tanamedrove gagebiT, efuZneba 
sazogadoebis liberalur models, sadac mTavar rols ekonomikuri 
interesebiT Sepyrobili adamiani, momxmarebeli asrulebs. igi Tavis 
interesebs, rogorc wesi, ikmayofilebs socialuri garemoebebisagan, 
profesiuli Tu pirovnuli ganviTarebisagan damoukideblad. 
amitomac sabazro paradigmebi emyareba im prezumfcias, rom yvela 
individs, romelic monawileobs komerciul garigebebSi, Seswevs 
unari da mzad aris sistematurad miiRos ekonomikuri sargebeli da 

gankargos Tavisi finansuri SesaZleblobebi.67 
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sxva sityvebiT rom vTqvaT, kerZo samarTalSi momxmarebelTa 
uflebebi niSnavs imas, rom xelSekrulebis erT–erTi mxaris, am 
SemTxvevaSi mewarmis, saxelSekrulebo Tavisufleba SezRudulia, Tu 
meore mxare fizikuri piria da debs xelSekrulebas piradi miznebis 
dasakmayofileblad. Tavis mxriv, urTierTobis amgvari regulireba 
ucxoa kerZo samarTalSi manamde arsebuli SexedulebisaTvis, 
romlis Tanaxmadac, ZiriTadi principebi saerToa yvela mxarisaTvis 
miuxedavad maTi statusisa, ZiriTadi moTxovnilebebisa Tu 
ekonomikuri mdgomareobisa. am TvalsazrisiT, momxmarebelTa 
uflebebis dacvis samarTalma mniSvnelovani gavlena iqonia kerZo 
avtonomiisa da abstraqtuli Tanasworobis principebze. 
momxmarebelTa interesebis gaTvaliswinebiTa da mewarmeTa 
saxelSekrulebo Tavisuflebis SezRudviT gaizarda imperatiuli 
normebis raodenoba, SeizRuda mewarmeTaTvis xelSekrulebis 
pirobebis Tavisuflad gansazRvris SesaZlebloba.68 

ra Tqma unda, saxelSekrulebo samarTali aris da yovelTvis 
iqneba dafuZnebuli xelSekrulebis Tavisuflebis principze, magram 
ukve didi xania aRiarebulia, rom saxelSekrulebo Tavisufleba ar 
aris TviTmizani, gansakuTrebiT maSin, roca saqme exeba 
momxmareblisa da mewarmis monawileobiT dadebul xelSekrulebebs. 
aseT garigebebSi kerZo samarTlis es uzogadesi principi iTvleba, 
umeteswilad, momxmareblis TviTgamorkvevis realizebis saSualebad.  

saxelSekrulebo samarTalSi momxmareblis gansakuTrebuli 
dacvis qveS myof subieqtad aRiarebas mohyva misi, rogorc bazris 
daucveli piris interesebis savaldebulo gaTvaliswineba, 
momxmareblis monawileobiT dadebul yvela garigebaSi da 
xelSekrulebis Tavisuflebis principis mimarT ormagi standartis 
damkvidreba. aseT urTierTobebSi xelSekrulebis Tavisufleba 
ganixileba, erTi mxriv, sabazro urTierTobebis mamoZravebel da 
xelSemwyob faqtorad, rac nebismieri kanoniT aukrZalavi 
xelSekrulebis dadebis SesaZleblobaSi vlindeba da, 
garkveulwilad, mxareTa uTanasworobasac ganamtkicebs,69 meore mxriv 
ki, zRvardaudebeli Tavisufleba ekonomikuri eqspluataciis riskis 
matarebelia, rac gamoixateba ekonomikurad Zlieri da 
informirebuli mxaris upiratesobaSi, isargeblos meore mxaris 
gamoucdelobiT, Tu masze damokidebulebiT. xelSekrulebis 
mxareebis araTanabari mdgomareoba xSir SemTxvevaSi xelsayrelia 
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mewarmisaTvis, romelsac SeuZlia SesTavazos, ufro zustad ki, 
wauyenos kontrahents iseTi pirobebi, romlebzec Tanxmoba 
gamowveulia arCevanis ararsebobiT, momxibvleli winadadebiT, 
moulodnelobiTa da sxva marketinguli xrikebiT.70 swored 
aRniSnulma warmoSva momxmareblis, rogorc brunvaSi monawile 
susti mxaris, interesebis dacvis aucilebloba, risi miRwevac 
SeuZlebeli iqneboda mewarmeTa saxelSekrulebo Tavisuflebis 
SezRudvis gareSe. 

amdenad, momxmareblis monawileobiT dadebul garigebebSi 
samarTlebrivi dacvis xarisxi damokidebulia am urTierTobaSi 
monawile pirebis statusze. Tu erT-erTi mxare momxmarebelia, maSin 
misi saxelSekrulebo Tavisuflebis dacva xdeba meore mxaris, 
mewarmis saxelSekrulebo Tavisuflebis SezRudvis xarjze. 
Tanamedrove socialuri da politikuri Sexedulebebidan 
gamomdinare, xelSekrulebis Tavisuflebis principi erT SemTxvevaSi 
ganixileba ufro farTod, rogorc saxelSekrulebo urTierTobis 
warmoSobis safuZveli brunvaSi monawile yoveli pirisaTvis. meore 
SemTxvevaSi, misi moqmedeba daiyvaneba konkretul urTierTobebSi 
SedarebiT daucveli mxaris, momxmareblis interesebis 
gaTvaliswinebamde.71  

amasTan, erTi mxaris, mocemul SemTxvevaSi, mewarmis, moqmedebis 
Tavisufleba izRudeba im moculobiT, rac aucilebelia sxva pirTa, 
momxmarebelTa, interesebis dacvis uzrunvelsayofad. moqmedebis 
farglebis aseTi dakonkretebis mizania arasamarTliani 
Sedegebisagan calkeuli individisa da, zogadad, samarTlebrivi 
wesrigis dacva.72 Tumca, momxmareblebi dacvas eqvemdebarebian 
mxolod konkretul situaciaSi, konkretul safrTxeebTan 
mimarTebaSi, romlebsac samarTali arsebiTad miiCnevs. savaraudod 
amitomac emxroba samarTali tipologiur damokidebulebas. igi 
cdilobs uzrunvelyos im mxaris interesi, romelic daucvelia 
meore mxaresTan mimarTebaSi konkretuli tipis saxelSekrulebo 
urTierTobis damyarebisas.73 
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1.5. xelSekrulebis mboWavi Zala momxmareblis monawileobiT 
dadebul xelSekrulebebSi 

kerZo samarTlis uzogadesi principis Tanaxmad, dadebuli 
xelSekruleba unda Sesruldes.74 es imas niSnavs, rom 
xelSekrulebis dadebiT mxareebi nebayoflobiT da ormxrivad 

kisruloben ama Tu im valdebulebis Sesrulebas, raც 
saxelSekrulebo TviTboWvis saxeliTaa cnobili.75 amdenad, Tu piri 
gadawyvets xelSekrulebis dadebas da misi es ganzraxva 
molaparakebis sagnad iqceva, iqmneba meore mxaris kanoniT dacul 
molodini, rac xelSekrulebis mboWavi Zalis safuZvelia. daideba ra 
xelSekruleba mxareebi ar arian uflebamosilni calmxrivad uari 
Tqvan masze ukve gacxadebuli nebis ukan gamoTxovis gziT. SeiZleba 
iTqvas, rom saxelSekrulebo TviTboWva saxelSekrulebo 
Tavisuflebis safasuria.76im SemTxvevaSi, Tu xelSemkvrel mxareebs 
eqnebodaT xelSekrulebis calmxrivad Sewyvetis upirobo ufleba, 
saxelSekrulebo pirobis Sesrulebis mTeli idea azrs dakargavda 
da mis safuZvelze damyarebuli saxelSekrulebo samarTalic 
daimsxvreoda.77 

midgoma xelSekrulebis mboWavi Zalis mimarT mniSvnelovnad 
Seicvala xelSekrulebebSi, sadac erTi mxare mewarme, xolo meore 
mxare momxmarebelia. marTalia, pucta sunt servanda-s principi 
saxelSekrulebo samarTlis qvakuTxedad miiCneva, magram igi 
yovelTvis ver asrulebs Tavis funqcias. `xelSekrulebis dadebis 
Tavisufleba, rogorc kerZo avtonomiis mniSvnelovani gamoxatuleba, 
aris piris SesaZlebloba dados an ar dados esa Tu is 
xelSekruleba, SearCios misTvis sasurveli kontrahenti da 
xelSekrulebis meore mxaresTan SeTanxmebiT Tavisuflad 
gansazRvros am xelSekrulebis Sinaarsi~.78 araTanabari sabazro 
Zalauflebis pirobebSi xelSekrulebis Tavisufleba eWvqveS dgeba, 
xolo saxelSekrulebo boWva sustdeba. urTierTobis sust mxares 
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aRar moeTxoveba iseTi pirobis dacvis valdebuleba, romelic ar 
gamomdinareobs misi Tavisufali nebidan.79 

II. momxmarebelTa uflebebis sakanonmdeblo reglamentireba 
evropis saxelSekrulebo samarTalSi 

2.1. evrokavSiris gavlena momxmarebelTa uflebebis dacvis 
samarTlis ganviTarebaze 

me-20 saukunis meore naxevridan erTiani evropuli bazris idea 
evropis saxelmwifoTa gaerTianebis erT-erT umTavres miznad iqca. 
Zlieri monopilisturi bazari evropis kontinentze seriozul 
problemas warmoadgenda. misi daZlevis erT-erT gzad ki saerTo 
evropuli bazrisa da misi kontrolis qmediTi meqanizmebis SemoRebas 
miiCnevdnen. yovelive es safuZvlad daedo 1957 wels evropis 
ekonomikuri gaerTianebis daarsebas. Tumca, erTiani bazris 
gamarTuli funqcionireba SeuZlebeli iqneboda momxmareblis 
uflebebis dacvis gareSe, romlebic am bazris ganuyofel nawilad 
moiazrebodnen.80 metic, momxmarebeli ekonomikuri urTierTobebis 
damoukidebel beneficiarad iqna aRiarebuli, xolo misi arCevanis 
Tavisuflebis mxardaWera, evropis saxelmwifoTa umTavresi 
sazrunavi gaxda.81 

Tanamedrove gagebiT, momxmareblis uflebebis dacva 1960-ian 
wlebidan gaxda aqtualuri im periodisaTvis damaxasiaTebeli 
adamianis uflebaTa aRiarebisa da dacvis saerTo tendenciis fonze. 
1970-ian wlebSi momxmarebelTa nacionaluri asociaciebi Seiqmna, 
SemuSavda mTeli rigi samarTlebrivi instrumentebi momxmarebelTa 
interesebis dasacavad. 1973 wels evropis gaerTianebam daamtkica 
qartia momxmarebelTa Sesaxeb, xolo 1975 wels, Tavis rezoluciaSi 
momxmarebelTa uflebebisa da interesebis Sesaxeb, pirvelad aRiara 
momxmarebelTa uflebebis relevanturoba saerTo bazris 
miznebisaTvis. imave wels damtkicda momxmarebelTa dacvis winaswari 
programa,82 romelic xuT ZiriTad uflebas iTvaliswinebda: 
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janmrTelobisa da usafrTxoebis dacvis ufleba; ekonomikuri 
interesebis dacvis ufleba; zianis anazRaurebis ufleba; 
informaciis miRebisa da ganaTlebis ufleba; warmomadgenlobis 
ufleba (mosmenis ufleba).83 Tumca, am periodisaTvis evropis 
gaerTianebas ar gaaCnda specialuri kompetencia momxmarebelTa 
uflebebis dacvis sferoSi.84 

mniSvnelovani Zvrebi 1980-ian wlebSi erTiani evropuli aqtis 
miRebiT ganxorcielda. aqtma Secvala yvela mniSvnelovani debuleba 
Sida bazarTan dakavSirebiT, romelic sxva sakiTxebTan erTad 
iTvaliswinebda momxmarebelTa dacvis maRali standartiT 
uzrunvelyofis valdebulebas. aman gavlena iqonia samomxmareblo 
samarTalzec, Tumca, mxolod iribad. 1991 wlamde momxmarebelTa 
uflebebis damcavi regulaciebi, upiratesad, evropis gaerTianebis 
xelSekrulebebSi iyo mocemuli, yovelgvari realuri Sedegisa Tu 
mniSvnelobis gareSe.85  

me-20 saukunis bolosaTvis momxmareblis cnebam samarTlebrivi 
mniSvneloba SeiZina, xolo momxmarebelTa uflebebis dacva evropis 
gaerTianebis erT-erT umTavres amocanad iqca. gasuli saukunis 
miwuruls momxmarebelma, rogorc damoukidebelma kategoriam, 
sabolood daimkvidra adgili, rogroc evropis qveynebis samarTalSi, 
aseve saxelmwifoTaSoriso aqtebSic.  

ZiriTadi cvlilebebi am sferoSi 1990-iani wlebidan daiwyo, 
roca bazris regulirebidan aqcenti TandaTan gadatanil iqna 
evropis gaerTianebis farglebSi ufro mWidro ekonomikur da 
socialur TanamSromlobaze. mniSvnelovani nabiji gadaidga 1992 
wels, roca xeli moewera maastrixtis xelSekrulebas evropis 
kavSiris daarsebis Sesaxeb. Sedegad, evropis ekonomikuri gaerTianeba 
gardaiqmna evropis saxelmwifoTa gaerTianebad. xelSekrulebiT aseve 
ganisazRvra evropis sabWos kompetencia momxmarebelTa uflebebTan 
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mimarTebaSi da aRiarebul iqna momxmarebelTa uflebebis maRal 
doneze dacvis uzrunvelyofis valdebuleba.86 

SeiZleba iTqvas, rom mxolod maastrixtis xelSekrulebis 
xelmoweriT moipova momxmarebelTa uflebebma saTanado aRiareba. 
evrokomisiis iniciativiT erTmaneTis miyolebiT miRebuli iqna 
momxmarebelTa uflebebis maregulirebeli sxvadasxva direqtiva, 
romlebsac unda uzrunveleyoT erTgvarovani midgomebis damkvidreba. 
axalma strategiam gamoiwvia momxmarebelTa uflebebis Sesaxeb 
normebis daSla ara mxolod dargobriv jgufebSi (mag. reklamirebis, 
nasyidobis wesebi) aramed, erTi dargis SigniTac. amis yvelaze 
TvalsaCino magaliTia samomxmareblo - saxelSekrulebo samarTali, 
sadac paralelurad ramdenime direqtiva moqmedebda. Tumca, 
Tavdapirvelad evropis kavSiri, iseve rogorc misi winamorbedi, 
tradiciulad mTel Tavis Zalisxmevas mimarTavda miwodebisken vidre 
moTxovnisaken. es arc aris gasakviri, vinaidan evropis gaerTianebis 
daarsebis erT-erTi umTavresi mizani swored Tavisufali vaWrobis 
xelSewyoba, evropis saxelmwifoebis urTierTsawinaaRmdego, 
erTmaneTisagan gansxvavebuli erovnuli regulaciebis daZleva, 
saqonlis, momsaxurebisa da informaciis Tavisufali mimoqcevisaTvis 
erTiani sivrcis Seqmna iyo.87 

mogvianebiT, 1997 wels, xeli moewera amsterdamis 
xelSekrulebas, romliTac cvlilebebi Seitanes maastrixtis 
xelSekrulebaSi. amsterdamis xelSekrulebiT kidev ufro 
gafarTovda evrokavSiris kompetencia momxmarebelTa uflebebis 
dacvis sferoSi. ganisazRvra momxmarebelTa uflebebis savaldebulo 
gaTvaliswineba evropis kavSiris yvela aqtSi da maTi 
horizontaluri integraciis uzrunvelyofa.88 swrafad mzard 
regionalur bazarze momxmarebelTa uflebebi, ufro zustad ki 
momxmarebelTa TviTdajerebis mxardaWera, miCneul iqna prioritetad 
evropis ekonomikuri integraciisa da bazris gamarTuli 
funqcionirebisaTvis.89 momxmarebelTa uflebebis dacvis 
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valdebuleba aisaxa agreTve ZiriTadi uflebebis Sesaxeb 
evrokavSiris qartiaSic. garda amisa, evrokomisia sistematurad 
aqveynebs samomxmareblo politikis strategias, romelic kavSiris 
samomxmareblo politikasTan dakavSirebiT ramdenimewlian gegmas 
moicavs.90 

amdenad, evropaSi samomxmareblo samarTlis ganviTarebas, misi 
mniSvnelobis transnacionalur doneze zrdas, xeli Seuwyo evropis 
kavSiris Seqmnam. am organizaciis upirvelesi mizania Sida bazris 
kontroli, wveri saxelmwifoebis integracia da am mizniT 
stabilurobisa da keTildReobis uzrunvelyofa. saerTo samoqmedo 
bazris daarseba ki SesaZlebeli iqneboda mxolod saqonlisa da 
momsaxurebis Tavisufali brunvis uzrunvelyofiT, 
momxmareblisaTvis am saqonlisa da momsaxurebis SeZenisaTvis 
pirobebis SeqmniT, rogorc erovnul sazRvrebSi, ise maT gareT.91  

unda aRiniSnos, rom samarTali sakmaod mouqneli aRmoCnda 
momxmareblis avtonomiur kategoriad aRiarebaSi. magram ekonomikuri 
da sazogadoebrivi moTxovnebis wnexi imdenad didi aRmoCnda, rom 
sabolood gamoiwvia mniSvnelovani cvlilebebi. dRes, momxmarebelTa 
uflebebis dacvis samarTali, rogorc kategoria, aRiarebulia da 
misi mniSvneloba dRiTidRe izrdeba. samarTlis am dargis ZiriTadi 
niSan-Tvisebaa interdisciplinuri midgoma.92 is ara mxolod 
samarTlebriv, socialur, ekonomikur da politikur aspeqtebs 
aerTianebs, aramed Tavs uyris danawesebs, romlebic 
damaxasiaTebelia sxvadasxva samarTlis iseTi dargebisaTvis, 
rogoricaa konstituciuri, administraciuli, kerZo da sisxlis 
samarTali.93 

garda amisa, dReisaTvis seriozuli diskusiis sagania 
samomxmareblo samarTlisa da saxelSekrulebo samarTlis 
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91

McKendriek E., Harmonization of European Contract Law: The State We Are, The Harmonization of 

European Contract Law, Implications for European Private Law, Business and Legal Practice, ed., by 

Vongenauer S., Weatherill S., Hurt Pub., Oxford, Portland, Oregon, 2006, 7; Antoniolli L., Consumer Law as 

an Instance of the Law of Diversity, Vermont Law Review, Vol., 30:855, 2006, 

864.<http://Lawreview.vermontLaw.edu/files/2012/02/antoniolli.pdf>,[ 3.05.2014];  
92

 Von Bar CH.,  A Common Frame of Reference for European Private Law - Academic Efforts and Political 

Realities, Electronic Journal of Comparative Law, Vol., 12.1 (May 2008), <http://www.ejcl.org>, 

[22.02.2013], 6. 
93 Antoniolli L., Consumer Law as an Instance of the Law of Diversity, Vermont Law Review, Vol., 30:855, 

2006, 864, <http://Lawreview.vermontLaw.edu/files/2012/02/antoniolli.pdf>, [ 3.05.2014]; 

http://lawreview.vermontlaw.edu/files/2012/02/antoniolli.pdf
http://www.ejcl.org/
http://lawreview.vermontlaw.edu/files/2012/02/antoniolli.pdf


33 
 

Tanaarsebobis sakiTxi.94 evropis globalizaciis daCqarebulma 
procesebma dRis wesrigSi daayena erTiani samarTlebrivi normebis 
SemuSavebis aucilebloba, romlebmac unda uzrunvelyon saerTo 
midgoma momxmarebelTa uflebebis dacvis mimarT evrokavSirSi 
Semavali yvela saxelmwifosaTvis. saxelSekrulebo samarTlis 
unifikaciisaTvis ramdenime qmediTi nabiji gadaidga. jer kidev 1994 
wels evroparlamentma daamtkica rezolucia kerZo samarTlis 
erTiani kodeqsis misaRebad.95 specialuri komisiis mier SemuSavda 
`evropuli saxelSekrulebo samarTlis principebi~, Seiqmna 
`evropuli samoqalaqo kodeqsis muSa jgufi~ (Study Group on European 

Civil Code) da `evrokavSiris kerZo samarTlis kvlevis jgufi~ (Research 

Group in EC Private Law (Acquis Goup)), agreTve Catarda mTeli rigi 
akademiuri kvlevebi, romlebic `The Draft Common Frame of Reference~-is 
saxeliTaa cnobili. mis safuZvelze SemdgomSi miRees politikuri 
mniSvnelobis aqti `Common Frame of Reference~, romelmac moicva evropis 
mTeli saxelSekrulebo samarTali da, maT Soris, momxmarebelTa 
uflebebic.96  
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yvela dasaxelebul naSromSi saTanado yuradRebaa 
gamaxvilebuli momxmarebelTa uflebebis dacvis samarTlebriv 
regulirebaze da maTi unificirebis aucileblobaze. miTiTebuli 
aqtebidan zogierTi sarekomendacio xasiaTisaa, zogi ki gansazRvravs 
ZiriTad mimarTulebebs evropuli saxelSekrulebo samarTlis 
Semdgomi ganviTarebisaTvis.97 samomxmareblo samarTlis unifikacia 
ZiriTadad ukavSirdeboda momxmarebelTa calkeuli uflebebis 
dacvis Sesaxeb evrokavSiris mier miRebuli direqtivebis 
harmonizacias. niSandoblivia, rom  momxmarebelTa uflebebis 
damcavi normebis efeqturi harmonizaciis procesSi gansakuTrebuli 
yuradReba eTmoba momxmareblis iseTi uflebis erTgvarovan 
mowesrigebas, rogoricaa xelSekrulebis uaryofis ufleba.98  

2.2. evrokavSiris direqtivebi, rogorc samomxmareblo samarTlis 
ganviTarebis ZiriTadi orientirebi 

evrokavSiris wevri saxelmwifoebis saxelSekrulebo 
samarTlis da maT Soris momxmarebelTa uflebebis maregulirebeli 
normebis daaxloebisa da harmonizaciisaTvis mniSvnelovani 
samarTlebrivi instrumentia evrokavSiris mier miRebuli 
direqtivebi,99romlebic miiReba evropeli kanonmdeblis mier da 
Semdgom eqvemdebareba savaldebulo inplementacias wevri 
saxelmwifoebis erovnul kanonmdeblobaSi. direqtivebSi 
gadmocemulia evropis gaerTianebis ZiriTadi principebi, 
urTierTobis ganviTarebis perspeqtivebi, problemebis mogvarebis 
samarTlebrivi gzebi. maTi implementacia wevri saxelmwifoebis 
erovnul kanonmdeblobaSi uzrunvelyofs erTiani midgomebis 
formirebas da momxmarebelTa uflebebis dacvis saerTo koncefciis 
Camoyalibebas. swored es procesi gulisxmobs kerZo samarTlis 
harmonizacias da miznad isaxavs evropis kontinentze erTiani 
samoqmedo strategiis SemuSavebas, rogorc zogadad saxelSekrulebo 
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samarTlis, aseve konkretulad samomxmareblo samarTlis 
ganviTarebisaTvis.100  

amasTan, konkretuli sakiTxis regulirebisaTvis evropis 
kavSiris mier direqtivis miRebamde, wevri saxelmwifoebi inarCuneben 
SesaZleblobas, Tavad miiRon samarTlebrivad savaldebulo aqtebi 
Sesabamis sferoebSi. rogorc ki uflebamosili organo iyenebs Tavis 
kompetencias, wevr saxelmwifoebs warmoeqmnebaT axal moTxovnebTan 
adaptaciis valdebuleba, erovnuli reJimebis unifikaciis gziT. es 
niSnavs imas, rom evrokavSiris mier inicirebuli harmonizaciis 
pirobebSi, wevri saxelmwifoebi kargaven Tavisuflebas SeinarCunon 
an daamkvidron gansxvavebuli regulaciebi harmonizebul 
sferoebSi.101 

2.3. momxmarebelTa uflebebis dacvis Sesaxeb evrokavSiris 
direqtivebis gavlena evropis saxelSekrulebo samarTalze 

momxmarebelTa uflebebis dacvis miznebisaTvis sakanonmdeblo 
RonisZiebebis sruli harmonizacia niSnavs, rom wevri saxelmwifoebi 
valdebulni arian moaxdinon Sesabamisi cvlilebebi Sida 
kanonmdeblobaSi, rac SesabamisobaSi iqneba momxmarebelTa dacvis 
evropul standartebTan, miuxedavad imisa, rom wevri saxelmwifoebis 
erovnuli kanonmdebloba SedarebiT maRali Tu dabali xarisxiT 
icavs momxmarebelTa uflebebs.102 Sedegad, sruli harmonizacia 
SesaZleblobas miscems momxmareblebsa da mewarmeebs isargeblon 
Tanabari dacvis RonisZiebebiT, saerTo ufleba-movaleobebiT da 
vaWrobis saerTo wesebiT evrokavSiris mTel teritoriaze. 
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srul harmonizacias mivyavarT momxmarebelTa uflebebis 
dacvis saerToO koncefciamde mTeli evrokavSiris masStabiT,103 rac 
qmnis erTian samoqmedo wesebs momxareblebisa da mewarmeebisaTvis. 
es, Tavis mxriv, aadvilebs momxmareblebisa da mewarmeebisaTvis 
trans-sasazRvro savaWro urTierTobebSi Cabmas.104 Sida bazris 
funqcionirebis perspeqtividan, momxmarebelTa uflebebis Sesaxeb 
normebis sruli harmonizacia warmoadgens mTavar gasaRebs evropis 
samomxmareblo samarTlis ganviTarebisaTvis da misi sicxadisaTvis. 

am TvalsazrisiT, momxmarebelTa uflebebis Sesaxeb 
direqtivebma mniSvnelovani gavlena iqonia wevri saxelmwifoebis 
saxelSekrulebo samarTalze. Tumca, direqtivebis implementaciam 
warmoSva kiTxvebi imasTan dakavSirebiT, unda gavrceldes Tu ara 
direqtivebis danawesebi xelSekrulebebze, romlebic ar ganekuTvneba 
samomxmareblo samarTals. am gadmosaxedidan ori 
urTierTsawinaaRmdego pozicia iCens Tavs. momxmarebelTa uflebebis 
maregulirebeli normebi unda SeizRudos mxolod momxmarebelTa 
monawileobiT dadebuli garigebebiT da Sesabamisi cvlilebebi 
Sevides ukve arsebul saxelSekrulebo samarTalSi Tu unda 
SemuSavdes damoukidebeli samarTlebrivi aqtebi, romlebic mxolod 
samomxmareblo samarTlisaTvis iqneba gankuTvnili.105 ukanasknel 
SemTxvevaSi, sxva xelSekrulebebi Tavisufali iqneba evropuli 
direqtivebis gavlenisagan, xolo direqtivebis moqmedeba 
gavrceldeba mxolod im xelSekrulebebze, romlebic Tavisi bunebiT 
eqcevian samomxmareblo samarTlis maregulirebeli normebis dacvis 
qveS.106 

meore mxriv, kanonmdebels SeuZlia moaxdinos mTeli 
saxelSekrulebo samarTlis reforma, e.i. gaavrcelos axali 
regulaciebi im xelSekrulebebis mimarTac, romelic ar eqcevian 
direqtivis moqmedebis arealSi. amgvari arCevanis upiratesoba is 
aris, rom SenarCunebuli iqneba saxelSekrulebo da samomxmareblo 
samarTlis erTianoba da, Sesabamisad, susti mxaris dacva 
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uzrunvelyofili iqneba zogadad mTel saxelSekrulebo 
samarTalSic.107 

momxmarebelTa uflebebis maregulirebeli direqtivebis Sida 
kanonmdeblobaSi, kerZod ki, saxelSekrulebo samarTalSi 
inkorporaciis erT-erT magaliTad SeiZleba ganvixiloT germanuli 
modeli. amasTan, miuxedavad imisa, rom specialuri normebis 
implementacias didi gavlena ar mouxdenia germaniis samoqalaqo 
kodeqsis ZiriTad suliskveTebaze, es procesi mainc miiCneva 
saxelSekrulebo samarTlis erT-erT yvelaze masStabur reformad.108  

kodeqsis reformatorebis gadawyvetileba, momxmarebelTa 
uflebebis Sesaxeb normebis germaniis samoqalaqo kodeqsSi 
implementaciis Taobaze, ganpirobebuli iyo saxelSekrulebo 
pirobebis samarTlianobis erTianobis ideiT. germaneli kanonmdebeli 
zogad saxelSekrulebo samarTalsa da samomxmareblo samarTals 
identuri mowesrigebis WrilSi moiazrebs. upirveles yovlisa, es 
exeba mxareTa TviTgamorkvevis princips, romelic ganxilulia 
xelSekrulebaTa samarTlianobis saerTo koncefciis farglebSi, 
imis miuxedavad Tu vin arian xelSekrulebis mxareebi – 
momxmareblebi Tu brunvaSi monawile sxva pirebi. mTavaria, rom 
acilebuli iqnas iseTi xelSekrulebis iuridiuli Sedegebi, 
romlebic ar warmoadgenen orive mxaris TviTgamorkvevis Sedegs.109  

amasTan, momxmarebelTa uflebebis Sesaxeb direqtivebma 
Secvala ara mTlianad zogadi saxelSekrulebo samarTali, aramed 
moaxdina yuradRebis koncentrireba mxolod ramdenime mimarTulebiT. 
am TvalsazrisiT, mniSvnelovan siaxled miiCneva mewarmeebisaTvis 
informaciis miwodebis valdebulebis dakisreba, momxmareblebisaTvis 
xelSekrulebis uaryofis uflebis miniWeba da calmxrivi 
imperatiuli normebis siWarbe.110 aseve, magaliTad, germanulis 
msgavsad, arc holandiur samarTals ara aqvs calke gamoyofili 
samomxmareblo samarTali. momxmarebelTa uflebebis dacvis Sesaxeb 
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evropuli direqtivebi Cveulebriv pirdapiraa implementirebuli 
holandiis samoqalaqo kodeqsSi.111 

germanuli modelisagan gansxvavebiT, magaliTad, safrangeTsa 
da italiaSi momxmarebelTa uflebebi regulirdeba calke aqtebiT, 
samomxmareblo kodeqsebiT. am qveynebSi momxmarebelTa uflebebis 
calke aqtiT mowesrigebiT, faqtobrivad wertili daesva dayofas 
samomxmareblo-saxelSekrulebo da zogad saxelSekrulebo 
samarTals Soris, riTac uari iTqva direqtivebis spontanur 
implementaciaze zogad saxelSekrulebo samarTalSi.112 

momxmarebelTa uflebebis Sesaxeb direqtivebis implementaciis 
orive ganxilul models aqvs Tavisi dadebiTi da uaryofiTi 
mxareebi. unda aRiniSnos, rom samomxmareblo samarTali ar aris 
bolomde Camoyalibebuli, igi mudmivi gadafasebis fonze viTardeba, 
rac xSir cvlilebebTanaa dakavSirebuli. es gansakuTrebiT 
TvalsaCinoa am mimarTulebiT evropis kavSiris aqtiurobis fonze. 
permanentul cvlilebebs ukve arsebul saxelSekrulebo samarTalSi 
ki SesaZlebelia mohyves misi gadatvirTva da `dabinZureba~ gareSe 
normebiT.113  

2.4. momxmarebelTa uflebebi saqarTvelos saxelSekrulebo 
samarTalSi da sasamarTlo praqtikaSi 

momxmareblis cnebam qarTul kerZo samarTalSi aRiareba 
moipova mxolod damoukidebel saxelmwifod Camoyalibebis Semdeg. 
manamde momxmarebelTa uflebebi ar iyo da verc iqneboda saTanadod 
ganviTarebuli. amis mizezi ki is gaxldaT, rom adamianis uflebebi, 
individualuri Tavisufleba da miT ufro momxmarebelTa uflebebi, 
dasavleT evropis samarTlis gagebiT, saqarTveloSi ar arsebobda. 
aRniSnuli gamowveuli iyo imiT, rom `saqarTveloSi samoqalaqo 
sazogadoebam Camoyalibeba sxva saxelmwifos SemadgenlobaSi daiwyo 
da saxelmwifoebrivi, sakanonmdeblo nebis damoukideblad 
gansazRvris SesaZlebloba mas ar gaaCnda~.114 
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amasTan, momxmarebelTa uflebebis dacvis maRali standartiT 
arc sabWoTa kavSiris samarTali gamoirCeoda. momxmarebelTa 
uflebebis maregulirebeli normebi ZiriTadad gaTvaliswinebuli 
iyo samoqalaqo kanonmdeblobaSi nasyidobisa da nardobis 
xelSekrulebebis momwesrigebel normebSi, romlebic exeboda yvelas 
da, ara konkretulad momxmareblebs. sabWoTa samoqalaqo samarTlis 
bolo kodifikacia samociani wlebis dasawyisSi ganxorcielda. mas 
Semdeg miRebul iqna ssr kavSirisa da mokavSire respublikebis 
samoqalaqo kanonmdeblobis safuZvlebi. maT safuZvelze yvela 
mokavSire respublikam da, maT Soris, saqarTvelomac miiRo 
samoqalaqo samarTlis kodeqsebi.115 ssrk-s 1964 wlis samoqalaqo 
samarTlis kodeqsi iTvaliswinebda myidvelis uflebebs arajerovani 
xarisxis nivTis miyidvisas (246-e muxli) da SemkveTis uflebebis 
dacvas menardis mier xelSekrulebis pirobebis darRvevis 
SemTxvevaSi (364).116 igive Sinaarsis danawesebi aisaxa saqarTvelos 
1964 wlis samoqalaqo samarTlis kodeqsSic (243-e da 355-e muxlebi).117 

sabWoTa kavSiris daSlis wina periodSi, 1991 wlis 22 maiss, 
ssrk-s umaRlesi sabWos mier miRebuli iqna kanoni `momxmarebelTa 
uflebebis dacvis Sesaxeb~, rac sabWoTa wyobilebis arsebobis 
periodisaTvis pirveli mcdeloba iyo momxmarebelTa uflebebis 
normatiuli reglamentaciisa. amis Semdeg, 1991 wlis 31 maiss, aseve 
miRebul iqna samoqalaqo kanonmdeblobis safuZvlebi ssr kavSirisa 
da mokavSire respublikebisaTvis. Tumca, arc erTsa da arc meores 
ar dascalda praqtikaSi danergva.118 

saqarTvelos saxelmwifoebrivi damoukideblobis aRdgenis 
Semdeg, axali demokratiis mSeneblobis gzaze myofi 
saqarTvelosaTvis, evropul samarTlebriv sivrceSi integrireba 
qveynis ganviTarebis umniSvnelovanes prioritetad iqna aRiarebuli. 
am gzaze pirveli nabiji saqarTvelos konstituciis miRebiT 
gadaidga. masSi, axalgazrda saxelmwifos umTavres RirebulebebTan 
erTad, aRiarebul iqna adamianis ZiriTadi uflebebi da 
Tavisuflebebi. adamianis Tavisufali ganviTarebis ufleba uzenaes 
Rirebulebad iqna miCneuli.119 momxmareblis uflebebi kanoniT dacul 
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sferod gamocxadda.120 kerZod, saqarTvelos konstituciis 30-e 
muxlis meore punqtis Tanaxmad, saxelmwifo valdebulia xeli 
Suwyos Tavisufali mewarmeobisa da konkurenciis ganviTarebas. 
akrZalulia monopoliuri saqmianoba, garda kanoniT daSvebuli 
SemTxvevebisa. momxmarebelTa uflebebi daculia kanoniT. 

garda amisa, momxmarebelTa uflebebis dacvis maregulirebeli 
normebis sakanonmdeblo reglamentacia 1996 wels, `momxmarebelTa 
uflebebis dacvis Sesaxeb~ saqarTvelos kanonis miRebiT 
ganxorcielda.121 mogvianebiT, 1997 wlis 15 maiss, miRebuli iqna 
saqarTvelos kanoni `samomxmareblo kooperaciis Sesaxeb~.122  

 sagulisxmoa, rom `momxmarebelTa uflebebis dacvis Sesaxeb~ 
saqarTvelos kanoni miRebul iqna ufro adre, vidre saqarTvelos 
samoqalaqo kodeqsi, rac TvalnaTliv warmoaCens momxmarebelTa 
uflebebisadmi qarTveli kanonmdeblis gansakuTrebul 
damokidebulebas. unda aRiniSnos, rom kanoni garkveulwilad 
iTvaliswinebda xelSekrulebis uaryofis uflebis Sesaxeb daTqmebs, 
magram ara im moculobiT, rogorc es dResaa damkvidrebuli evropis 
saxelSekrulebo samarTalSi. garda amisa, kanoni ar iyo gamarTuli 
terminologiuri TvalsazrisiTac. uaryofis ufleba moixsenieboda 
`xelSekrulebis darRvevis uflebad~, kerZod, kanonis 26-e muxli 
Semdegi saxelwodebiT iyo mocemuli: momxmareblis mier samuSaos, 
momsaxurebis Sesrulebaze dadebuli xelSekrulebis darRvevis 
ufleba.123 amasTan, kanonmdebeli iTvaliswinebda xelSekrulebis 
dadebis SesaZleblobas sawarmos adgilsamyofelis gareTac. agreTve, 
mocemuli iyo calke regulaciebi nakliani saqonlis anda 
momsaxurebis miRebis Taobazec. 

niSandoblivia, rom saqarTvelos samoqalaqo kodeqsi miRebul 
iqna erTi wlis Semdeg. man TiTqmis srulad moicva kerZo samarTlis 
ZiriTadi aspeqtebi da, maT Soris, garkveulwilad momxmarebelTa 
uflebebic. amasTan, momxmarebelTa uflebebis dacviTi normebi 
mimobneul iqna kodeqsis calkeul TavebSi. nawili ganTavsda 
saxelSekrulebo samarTlis zogad nawilSi, magaliTad, quCaSi 
dadebuli xelSekrulebebi, xelSekrulebis standartuli pirobebi, 
samomxmareblo krediti; nawili gaTvaliswinebul iqna nasyidobisa da 
nardobis momwesrigebel normebSi.124 SeiZleba iTqvas, rom samoqalaqo 

                                                           
120saqarTvelos konstitucia, saqarTvelos parlamentis uwyebani, 31-33, 24/08/1995.  
121saqarTvelos kanoni `momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos 
parlamentis uwyebani, #007, 30.04.96,  
122saqarTvelos kanoni `samomxmareblo kooperaciis Sesaxeb~, parlamentis uwyebani, 
25-26, 14/06/1997. 
123

 saqarTvelos kanoni `momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos 
parlamentis uwyebani, #007, 30.04.96, 26-e muxli. 
124

 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997. 



41 
 

kodeqsma `momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos 
kanonis dublireba moaxdina, magram ara sruli moculobiT. 

amis mizezi ki savaraudod is aris, rom saqarTvelos 
samoqalaqo kodeqsi umeteswilad germanuli samoqalaqo kodeqsis 
SemoqmedebiTi recefciis Sedegia.3 Tumca, saqarTvelos samoqalaqo 
kodeqsis miRebis droisTvis germaniis samoqalaqo kodeqsSi 
momxmarebelTa uflebebi jer kidev ar iyo saTanadod 
mowesrigebuli. mxolod 2002 wlis reformis Sedegad aisaxa 
germaniis samoqalaqo kodeqsSi momxmarebelTa uflebebi da maTi 
specialuri dacvis saSualebebi,125romelTa Soris erT-erTi 
xelSekrulebis uaryofis uflebaa. metic, swored am droidan 
damkvidrda germaniis samoqalaqo kodeqsSi `momxmareblis~ cneba, 
rogorc kerZo xasiaTis urTierTobebSi monawile subieqtis 
aRmniSvneli termini.126  

sagulisxmoa, rom 2012 wels miRebul iqna saqarTvelos kanoni 
`produqtis usafrTxoebisa da Tavisufali mimoqcevis kodeqsi~, 
romliTac gauqmda 1996 wlis kanoni `momxmarebelTa uflebebis 
dacvis Sesaxeb~.127amavdroulad, evrokavSiris kanonmdeblobasa da 
standartebTan daaxlovebis mizniT, saqarTvelos parlamentis 
evropasTan integraciis komitets daevala `momxmarebelTa uflebebis 
dacvis Sesaxeb~ kanonproeqtis SemuSaveba, romelic SesabamisobaSi 
iqneboda am dargSi evrokavSiris qveynebis praqtikasTan. dReisaTvis, 
kanonproeqtze muSaobis procesi dasrulebuli ar aris.  

Tumca, es ise ar unda iqnes gagebuli, TiTqos dRes 
momxmarebeli daucveli rCeba. saqarTvelos samoqalaqo kodeqsSi 
mocemulia mravali momxmarebelTa uflebebis maregulirebel norma. 
am mxriv, sasamarTlo praqtikac uxvad Seicavs gadawyvetilebebs, 
romlebic momxmarebelTa uflebebis dacvasa da gaZlierebas 
emsaxureba. amasTan, magaliTad, naklis mqone nivTis 
SeZena/gadacemasTan dakavSirebuli mewarmis pasuxismgeblobis 
sakiTxi ZiriTadad ganixileba saqarTvelos samoqalaqo kodeqsis 
nasyidobis xelSekrulebis momwesrigebeli normebisa da „produqtis 
usafrTxoebis Sesaxeb” saqarTvelos kanonis safuZvelze.128 metic, 
saqarTvelos saerTo sasamarTloebis praqtikis analizi cxadyofs 
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momxmarebelTa uflebebis mimarT saTanado damokidebulebas. yovel 
konkretul SemTxvevaSi sasamarTlo uzrunvelyofs momxmarebelTa 
uflebebis dacvas uxarisxo produqtis, momxmarebelTa saTanado 
informirebis, SecdomaSi Semyvani reklamis, standartuli pirobebiT 
dadebul xelSekrulebebSi, dazRvevis xelSekrulebidan gamomdinare 
da sxva iseT davebSi sadac xelSekrulebis mxare momxmarebelia.129      

2.5. momxmarebelTa uflebebis dacvis Sesaxeb evrokavSiris 
direqtivebis gavlena qarTul saxelSekrulebo samarTalze 
da xelSekrulebis uaryofis ufleba 

saqarTvelosa da evrokavSirs Soris 2014 wlis 27 ivniss 
xelmowerili asocirebis SeTanxmeba,130 2016 wlis 1 ivliss srulad 
Sevida ZalSi. „asocirebis SeTanxmeba miznad isaxavs evrokavSirsa da 
saqarTvelos Soris politikuri da ekonomikuri urTierTobebis 
gaRrmavebas, Rrma da yovlismomcveli Tavisufali savaWro sivrcis 
Seqmnis gziT. sabaJo tarifebisa da qvotebis gauqmebisa da 
evrokavSiris standartebTan savaWro kanonebisa da regulaciebis 
daaxloebis gziT, SeTanxmeba saqarTvelos sTavazobs CarCos 
vaWrobisa da ekonomikuri zrdisTvis. es xels Seuwyobs evrokavSiris 
erTian bazarze saqarTvelos Tanmimdevrul integracias. 

evrokavSirTan asocirebis SeTanxmebis xelmoweriT 
saqarTvelom aiRo valdebulebebi iseT sferoebSi, rogoricaa 
demokratia da kanonis uzenaesoba, adamianis uflebebi da 
fundamenturi Tavisuflebebi, kargi mmarTveloba, sabazro ekonomika 
da mdgradi ganviTareba. amasTan, SeTanxmeba saqarTvelos akisrebs 
ambiciuri reformebis ganxorcilebas iseT sferoebSi, rogoricaa 
usafrTxoebis politika, vaWroba, ekonomikis gajansaReba da zrda da, 
aseve, mmarTveloba. asocirebis SeTanxmeba aseve iTvaliswinebs 
evrokavSirsa da saqarTvelos Soris TanamSromlobis gaZlierebas 
bevr iseT sferoSi, rogoricaa, magaliTad, garemos dacva, 
socialuri ganviTareba da dacva, transporti, momxmarebelTa dacva, 
ganaTleba, axalgazrdoba da kultura, mrewveloba da energetika. 
amJamad SemuSavebis etapzea „asocirebis dRis wesrigi“ 2017-2020 
wlebisTvis, romelic gansazRravs reformebis mokle da 
saSualovadian prioritetul mimarTulebebs”.131 
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sagulisxmoa, rom asocirebis SeTanxmeba avaldebulebs 
saqarTvelos  saxelmwifos awarmoos mWidro TanamSromloba 
momxmarebelTa uflebebis dacvis sferoSi da uzrunvelyos 
evropuli standartebis danergva am mimarTulebiT. metic, asocirebis 
SeTanxmeba Seicavs momxmarebelTa uflebebis Sesaxeb im evropuli 
direqtivebis vrcel CamonaTlavs, romelTa  implimentireba erovnul 
kanonmdeblobaSi savaldebuloa momxmarebelTa uflebebis 
maregulirebeli normebis reformirebis dros. niSandoblivia, rom 
asocirebis SeTanxmeba uTiTebs im evropul direqtivebzec, romlebic 
uSualod xelSekrulebis uaryofis uflebas ukavSirdeba da 
winamdebare kvlevis ZiriTadi safuZvelia. esenia: evropis sabWos 1985 
wlis 20 dekembris direqtiva 85/577 momxmarebelTa uflebebis dacvis 
Sesaxeb mewarmeTa adgilsamyofelisagan moSorebiT dadebuli 
xelSekrulebis dros, 132 da evropis parlamentisa da evropis sabWos 
1997 wlis 20 maisis 97/7 direqtiva momxmarebelTa uflebebis dacvis 
Sesaxeb distanciurad dadebuli xelSekrulebebis dros133. 
mniSvnelovania, isic, rom dasaxelebuli direqtivebiT damkvidrebuli 
midgomebi, saqarTvelos kanonmdeblobaSi unda aisaxos, asocirebis 
SeTanxmebiT ZalaSi Sesvlidan xuTi wlis ganmavlobaSi. amasTan, 
mxedvelobaSia misaRebi is garemoeba, 2011/83 25 oqtombers, evropis 
parlamentisa da evropis sabWos mier miRebuli iqna axali direqtiva 
2011/83 `momxmarebelTa uflebebis Sesaxeb~, romelmac Secvala da 
Seavso dasaxelebuli direqtivebi da isini erTiani regulirebis 
sivrceSi moaqcia,134 rasac dawvrilebiT SevexebiT winamdebare 
naSromis Semdgom TavebSi.  

amdenad, xelSekrulebis uaryofis Taobaze evropuli 
direqtivebiT damkvidrebuli standarti, ramdenime wlis 
ganmavlobaSi savaldebulo daTqmebad iqceva qarTul samarTalSic. 
amitomac, momxmarebelTa uflebebis dacvis am institutis kvleva 
evropis saxelSekrulebo samarTlis magaliTze mniSvnelovania 
rogorc misi sakanonmdeblo reglamentaciisaTvis, aseve praqtikaSi 
danregvisTvisac.   
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III. xelSekrulebis uaryofis ufleba, rogorc momxmarebelTa 
uflebebis dacvis specialuri instituti 

3.1. xelSekrulebis uaryofis ufleba evropis qveynebis 
saxelSekrulebo samarTalSi 

evropis saxelSekrulebo samarTalSi momxmarebelTa uflebebis 
dacvis erT-erT mniSvnelovan instrumentad xelSekrulebis uaryofis 
ufleba iTvleba.135 igi SedarebiT axalia erTiani evropuli 
samarTlisaTvis da Tavisi SinaarsiT mniSvnelovnad gansxvavdeba 
xelSekrulebis Sewyvetis sxva formebisagan. evropeli kanonmdeblis 
gagebiT, xelSekrulebis uaryofis ufleba, erTi mxriv, 
uzrunvelyofs momxmareblis saxelSekrulebo Tavisuflebis dacvas, 
xolo, meore mxriv, ganixileba xelSekrulebisagan gaTavisuflebis 
martiv saSualebad. `am uflebis mTeli arsi imaSi mdgomareobs, rom 
momxmarebels mieces materialuri winapirobebisagan Tavisufali, 
calmxrivad ganxorcielebadi da aseve xelSekrulebisagan 
calmxrivad ganmaTavisuflebeli ufleba, romelic, zogadi 
uflebebis paralelurad, maTgan damoukideblad iarsebebs da 
romlis realizebis SesaZlebloba eqneba yvelas, vinc 
xelSekrulebas dadebs~.136  

Sesabamisad, momxmareblis es ufleba saxelSekrulebo 
boWvisagan gaTavisuflebis sxva tradiciuli institutebis identuri 
ar aris. amasTan, misi realizeba SesaZlebelia ara yvela saxis, 
aramed mxolod konkretuli xelSekrulebebis mimarT, mizani, ki 
naCqarevad miRebuli gadawyvetilebebisagan momxmarebelTa dacvaSi 
mdgomareobs.  

Tavis mxriv, xelSekrulebis uaryofis ufleba ar aris 
evrokavSiris saxelSekrulebo samarTlis gamonagoni. igi calkeuli 
saxelmwifoebis samarTalSi gacilebiT adre arsebobda. am 
TvalsazrisiT, specialuri sakanonmdeblo regulirebis yvelaze 
TvalsaCino magaliTia ganvadebiT dadebuli nasyidobis 
xelSekrulebebi. myidvelis susti fsiqologiis gaTvaliswinebiT, 
misTvis xelSekrulebaze calmxrivad uaris Tqmis uflebis micema 
Tavidanve gaumarTlebeli valdebulebebis acilebas emsaxureboda.137  
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produqciis mravalferovnebam da gaumjobesebulma 
sadistribucio SesaZleblobebma gamoiwvia axali bazris gaxsna da 
mniSvnelovnad gazarda potenciuri myidvelebis raodenoba. 
ganvadebiT nasyidobis xelSekrulebebma naklebi Semosavlis mqone 
adamianebs SesaZlebloba misca maTTvis sasurveli saqoneli 
gadaxdis ganawilvadebiT SeeZinaT.Mmagram amasTan dakavSirebuli iyo 
araerTi specifikuri riski da uaryofiTi Sedegic. Tu myidveli ver 
Sesrulebda gadaxdis erT valdebulebas mainc, gamyidveli 
uflebamosili iyo, ukan waeRo saqoneli da daetovebina mTeli 
gadaxdili Tanxac. es iyo erT-erTi ZiriTadi katalizatori, 
romelic win uZRoda saerTo gadawyvetilebas imis Sesaxeb, rom 
samewarmeo Tavisufleba unda SezRuduliyo iq, sadac erTi mxare, 
misi daqvemdebarebuli ekonomikuri mdgomareobis gamo, iZulebuli 
iyo mieRo meore mxaris pirobebi. Sedegad, ganvadebiT nasyidobis 
xelSekrulebebisaTvis, magaliTad, germaniaSi aikrZala sajarimo 
muxlebi. garda amisa, miRebul iqna imperatiuli nomrebi, romlebic 
icavdnen myidvelebs gadasaxadis gadauxdelobis gamo 
xelSekrulebis Sewyvetis SemTxvevebSi. ra Tqma unda, axali 
regulaciebi ar iyo mimarTuli mxolod momxmareblisadmi. dacvis 
qveS eqceoda yvela, erTi gamonaklisis garda, saqonlis mimRebi ar 
unda yofiliyo samewarmeo reestrSi komersantad registrirebuli.138 

magaliTad, 1931 wlidan avstriis kanonmdebloba myidvels 
uflebas aZlevda sami dRis ganmavlobaSi ukan gamoeTxova Tavisi 
oferti an uari eTqva sacxovrebel karTan dadebul kreditis 
xelSekrulebaze. 1962 wels Sveicariis kanonmdeblobiTac iqna 
daSvebuli msgavsi regulacia. kerZod, ganvadebiT nasyidobis 
xelSekruleba ZalaSi Sedioda myidvelisaTvis, orive mxaris mier 
xelmowerili xelSekrulebis gadacemidan xuTi dRis Semdeg. amasTan, 
SeimCneoda mniSvnelovani sxvaobac am or regulacias Soris. 
avstriis modeli, uaryofas dasaSvebad miiCnevda xelSekrulebis 
dadebis momentidan, xolo Sveicariis kanonmdebloba – 
xelSekrulebas dadebulad miiCnevda garkveuli vadis gasvlis 
Semdeg.139  

xelSekrulebis calmxrivad uaryofis sagamonakliso uflebam 
germaniis saxelSekrulebo samarTalSic daimkvidra Tavi. kerZod, 
aqac am SesaZleblobas iZleoda ganvadebiT xelSekrulebebis 
maregulirebeli aqti, romliTac momxmarebels eniWeboda 
xelSekrulebaze uaris Tqma uflebis Sesaxeb Setyobinebidan erTi 
kviris ganmavlobaSi. amas mohyva distanciuri swavlebis specialuri 
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mowesrigeba, sadac momxmarebels aseve mieniWa xelSekrulebis 
uaryofis ufleba ori kviris ganmavlobaSi im momentidan, roca mas 
pirvelad gadaecemoda saswavlo masalebi. Semdgom, xelSekrulebis 
uaryofis uflebam Tavi iCinaAturistuli mogzaurobisa da 
xelSekrulebis standartuli pirobebisagan mxareTa dacvis 
danawesebSi. garda amisa, 1960-iani wlebidan, momxmarebels mieniWa 
xelSekrulebaze uaris Tqmis ufleba sacxovrebel karTan dadebuli 
xelSekrulebebis mimarTac.140  

sagulisxmoa, rom belgiaSi, safrangeTSi, holandiasa da 
gaerTianebul samefoSi, xelSekrulebaze uaris Tqmis ufleba 
mimarTuli iyo sacxovrebel saxlTan dadebul garigebebSi 
momxmarebelTa dacvisaken. amasTan, safrangeTSi uaryofis ufleba 
popularuli xdeba 1970-iani wlebidan. holandiaSi 1973 wels 
miRebuli iqna sacxovrebel karTan dadebuli xelSekrulebebis 
Sesaxeb calke aqti. gaerTianebul samefoSi momxmarebelTa dacvis 
komitetma 1962 wels pirvelad miuTiTa xelSekrulebis Sedegebis 
gadaxedvis  savaldebuloobaze sacxovrebel karTan dadebuli 
xelSekrulebebisaTvis. Tavis mxriv, belgiis kanonmdeblobaSic 
daiSva xelSekrulebis uaryofis SesaZlebloba sacxovrebel karTan 
ganvadebiT dadebuli nasyidobis xelSekrulebebisaTvis.141 

SeiZleba iTqvas, rom xelSekrulebis uaryofis uflebis 
damkvidreba, ukavSirdeba im saerTo suliskveTebas, rac zogadad 
axasiaTebda momxmarebelTa uflebebis dacvis sferos me-20 saukunis 
bolosaTvis. amasTan, misi arseboba ZiriTadad ukavSirdeboda 
ganvadebiT da sacxovrebel karTan dadebul nasyidobis 
xelSekrulebebs. vaWrobis es forma SedarebiT axali iyo im 
periodisaTvis da specialur regulirebas moiTxovda. evropis 
saxelmwifoTa gaerTianebam gadawyvita xelSekrulebis uaryofis 
uflebis saerTo koncefciis Camoyalibeba. sabolood, momxmareblis 
am uflebam, rogorc dacvis efeqturma instrumentma, evropis 
saxelSekrulebo samarTalSi ZiriTadad evrokavSiris direqtivebis 
safuZvelze daimkvidra Tavi. 

3.2. xelSekrulebis uaryofis ufleba evrokavSiris direqtivebSi 

evropis samomxmareblo samarTalSi, xelSekrulebis dadebaze 
gamovlenili nebis ukan gamoTxovis SesaZlebloba pirvelad 1985 
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wels, araoficialur viTarebaSi dadebuli xelSekrulebebiს Sesaxeb 
miRebuli direqtiviT iqna reglamentirebuli.142143  

mas mohyva ramdenime sxva direqtivac, sadac, garkveuli 
garemoebebis gaTvaliswinebiT, momxmarebels aseve mieniWa 
xelSekrulebaze uaris Tqmis ufleba. esenia: sicocxlis dazRvevis 
Sesaxeb direqtiva,144 vadiani TanasakuTrebis Sesaxeb direqtiva,145 
distanciurad dadebuli xelSekrulebebis Sesaxeb direqtiva,146 
distanciuri finansuri momsaxurebis Sesaxeb direqtiva147 da 
samomxmareblo kreditis Sesaxeb direqtiva.148 Sedegad, 
xelSekrulebis dadebaze gamovlenili nebis ukan gamoTxovis 
ufleba, evropis samomxmareblo samarTalis ganuyofel nawilad 
iqca. amasTan, evrokavSiris mier SemuSavebul direqtivebSi 
xelSekrulebaze uaris Tqmis uflebis aRmniSvneli sxvadasxva 
termini gamoiyeneboda.149 Sinaarsobrivad, yvela maTgani daaxloebiT 
erTi da imaves gulisxmobda – momxmareblis uflebas uari eTqva 
xelSekrulebaze, ukve gamovlenili nebis ukan gamoTxovis gziT. 

sagulisxmoa, rom direqtivis arsebobis pirobebSic, wevri 
saxelmwifoebis kanonmdebloba iTvaliswinebda xelSekrulebis 
uaryofis uflebas, misgan gansxvavebuli safuZvlebiT. magaliTad, 
daniis samarTali uflebas aZlevda myidvels, uari eTqva 
sacxovrebeli saxlis nasyidobis xelSekrulebaze. safrangeTis 
samoqalaqo samarTali or gansxvavebul midgomas iTvaliswinebda. 
erTi mxriv, igi aRiarebda e.w. delai de reflexion, romelic ukrZalavda 
momxmarebels ofertis miRebas drois gansazRvruli periodis 
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ganmavlobaSi, xolo, meore mxriv, awesebda nebis gamoTxovis vadas 
stricto sensu e.w. droit de repentir SemTxvevebSi. germaniis samoqalaqo kodeqsi 
calke iTvaliswinebda calmxrivad uaryofis uflebas distanciuri 
swavlebis Sesaxeb xelSekrulebebSi. momsaxurebis SemZens SeeZlo 
saswavlo masalebis srulad miRebis Semdeg, dadgenil vadaSi, uari 
eTqva xelSekrulebaze.150  

garda amisa, uaryofis uflebiT sargebloba ukavSirdeboda 
Sesabamis viTarebaSi xelSekrulebis dadebas. uflebis arseboba 
damokidebuli iyo imaze, Tu romeli direqtiva vrceldeboda am 
konkretul saxelSekrulebo urTierTobaze. xelSekrulebis 
uaryofis SesaZlebloba, misi ganxorcielebis vada da, miT ufro, am 
vadis dawyeba erTmaneTisagan izolirebulad ganimarteboda 
sxvadasxva direqtiviT. metic, wevri saxelmwifoebis nacionalur 
samarTalSi direqtivebis gadatana iwvevda uaryofis uflebis 
sxvadasxvagvar interpretacias. yoveli saxelmwifo cdilobda 
uaryofis uflebis misadagebas xelSekrulebis Sewyvetis sxva 
formebTan, rasac Sedegad e.w. hibriduli modelis damkvidreba 
moyveboda.151 

3.3. xelSekrulebis uaryofis ufleba `momxmarebelTa uflebebis 
Sesaxeb~ 2011/83 direqtivaSi 

21-e saukunis gamowvevebma dRis wesrigSi daayena mTeli rigi 
sakiTxebisa da, maT Soris, momxmarebelTa uflebebis 
maregulirebeli normebis gadaxedvis aucilebloba.152 sabazro 
urTierTobebis moTxovnebma da teqnologiurma miRwevebma axali 
midgomebi daamkvidra momxmareblis `sust~ mxared aRiarebisaTvis.153 
warmoiSva samomxmareblo samarTlis modernizaciis saWiroeba. 
mniSvnelovan problemas erTi da imave urTierTobis sxvadasxva 
direqtiviT mowesrigebis mcdeloba warmoadgenda, rac aferxebda 
evropis Sida bazris swrafi ganviTarebis process. es gansakuTrebiT 
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TvalsaCino iyo xelSekrulebis uaryofis uflebasTan mimarTebaSi,154 
vinaidan misi maregulirebeli normebi erTmaneTisagan gansxvavebuli 
SinaarsiT iqna implementirebuli wevri saxelmwifoebis 
kanonmdeblobaSi. mouwesrigebeli rCeboda nebis ukan gamoTxovis 
vadebi, rac dabrkolebas qmnida distanciurad dadebuli 
xelSekrulebebisaTvis da samomxmareblo samarTlis harmonizaciis 
Semaferxebel garemoebad miiCneoda.155  

erTi uflebis mravalgvari interpretacia gamowveuli iyo 
direqtivebiT daSvebuli minimaluri harmonizaciiT.156 igi saSualebas 
aZlevda wevr saxelmwifoebs direqtivebis implementaciis procesSi 
moexdinaT normis ufro mkacri anda gansxvavebuli reglamentacia.157 
regulirebis mravalferovneba mniSvnelovnad abrkolebda 
momxmarebelTa da mewarmeTa aqtiurobas transsasazRvro savaWro 
urTierTobebSi. samarTlebrivi meqanizmebis moqmedeba umeteswilad 
damokidebuli iyo Sesabamisi saxelmwifos iurisdiqciisadmi 
daqvemdebarebiT (momxmareblisaTvis - moqalaqeoba, mewarmisaTvis – 
iuridiuli registraciis adgili).158  

dacvis saSualebaTa diversifikacia, upirveles yovlisa, 
miuRebeli aRmoCnda erTiani bazris ideisaTvis.159 transsasazRvro 
savaWro urTierTobebi kvlavac auTvisebel sferod rCeboda, ris 
gamoc momxmareblebi da mewarmeebi ar iyenebdnen Sida bazris yvela 
SesaZleblobas.160 dRis wesrigSi dadga sami ZiriTadi problemis 
mogvarebis aucilebloba: 1) evropis Sida bazris ganviTarebis 
potencialze wevri saxelmwifoebis Sida kanonmdeblobis uaryofiTi 
gavlenis aRmofxvra. unda SemuSavebuliyo erTiani strategia 
gansxvavebuli da xSir SemTxvevaSi urTierTsawinaaRmdego midgomebis 
erTgvarovani mowerigebisaTvis; 2) unda danergiliyo myari 
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samarTlebrivi garantiebi momxmarebelTa ndobis asamaRleblad da 3) 
Seqmniliyo moqnili meqanizmebi Sida bazarze vaWrobis ganviTarebis 
xelSewyobisaTvis.161  

momxmarebelTa uflebebis Sesaxeb sxvadasxva saxis 
direqtivebis reforma, motivirebuli iyo erTiani horizontaluri 
efeqtis mqone aqtis SeqmniT, romelic aRmofxvrida yvela manamade 
arsebul winaaRmdegobas da uzrunvelyofda momxmarebelTa Tamam 
monawileobas trnas-sasazRvro savaWro tranzaqciebSi. amasTan, mas 
unda hqonoda sruli harmonizaciis efeqti, yovelgvari 
gamonaklisebisa da gansxvavebuli regulirebis meqanizmebis daSvebis 
gareSe.162  

niSandoblivia, rom axal direqtivaze muSaoba Tavidanve 
mimdinareobda DCFR–ze muSaobis paralelurad,163 romelsac 
erTgvari Semajamebeli xasiaTi hqonda evropis saxelSekrulebo 
samarTlis Zireuli sakiTxebis modernizaciisaTvis. Tavis mxriv, 
momxmarebelTa uflebebis daxvewis saWiroebam gavlena moaxdina 
evropis saxelSekrulebo samarTalzec.164 aRniSnuli Semdgom aisaxa 
kidevac evrokavSiris mier miRebul oficialur dokumentSi, 
romelmac gansazRvra evropis saxelSekrulebo samarTlis ZiriTadi 
mimarTulebebi (CFR).165 miTiTebul dokumentSic yuradReba 
gamaxvilda samomxmareblo samarTlis sakiTxebis reformirebis 
aucileblobaze. ZiriTadi samizne winasaxelSekrulebo 
valdebulebebi da xelSekrulebis uaryofis ufleba iyo, romelsac 
unda uzrunveleyo momxmarebelTa Tavdajerebuli monawileoba 
trnas-sasazRvro savaWro tranzaqciebSi. 

dasaxuli miznis misaRwevad daigegma momxmarebelTa uflebebis 
maregulirebeli oTxi direqtivis gadaxedva da gaerTianeba: evropis 
sabWos 93/13 direqtivis `samomxmareblo xelSekrulebebSi 
arasamarTliani pirobebis Sesaxeb~; evropis paralamentisa da 
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evropis sabWos direqtivis 1999/44 `samomxmareblo saqonlis 
nasyidobis Sesaxeb~; evropis sabWos direqtivis 85/577 `momxmarebelTa 
dacvis Sesaxeb araoficialur viTarebaSi dadebuli 
xelSekrulebebis dros~ da evropis parlamentisa da evropis 
kavSiris direqtivis 97/7 `momxmarebelTa uflebebis dacvis Sesaxeb 
distanciurad dadebuli xelSekrulebebis dros~. sagulisxmoa, rom 
85/577 da 97/7 direqtivebis qvakuTxeds momxmareblisaTvis 
xelSekrulebis uaryofis uflebis miniWeba warmoadgenda. amdenad, 
axali direqtivis miReba yvelaze metad momxmareblis am uflebaze 
moaxdenda gavlenas.  

upirvelesi amocana arsebuli regulaciebis gamartiveba da 
xelSekrulebis dadebisas momxmarebelTa ZiriTadi uflebebis 
gansazRvra iyo. Tumca, erTgvarovani damokidebulebis ararsebobis 
gamo, wamoyenebuli iqna winaaRmdegobrivi poziciebi direqtivis 
moqmedebis farglebTan dakavSirebiT.166 sabolood, kanonmdebelma 
gadawyvita sruli harmonizacia daeSva mxolod konkretuli 
mimarTulebebiT, kerZod, araoficialur viTarebaSi da distanciurad 
dadebuli xelSekrulebebis mimarT da iseT konkretul sakiTxebSi, 
rogoricaa: am tipis xelSekrulebebSi miwodebuli saqonlisa da 
gaweuli momsaxurebis Sesabamisoba xelSekrulebis pirobebTan, 
xelSekrulebis uaryofis ufleba da informaciis miwodebis 
valdebuleba. rogorc Cans, sruli harmonizacia faqtobrivad 
SeuZlebeli aRmoCnda sxva mimarTulebebiT erovnuli 
saxelSekrulebo da precedentuli samarTlis normebis gverdis 
avliT. samomxmareblo samarTlis sruli harmonizacia samarTlebriv 
bundovanebas gamoiwvevda rogorc Sida bazris maregulirebel 
normebSi, aseve transsasazRvro urTierTobebSic.167 

sabolood, 2011/83 25 oqtombers evropis parlamentisa da 
evropis sabWos mier miRebuli iqna axali direqtiva 2011/83 
`momxmarebelTa uflebebis Sesaxeb~, romelmac Secvala da Seavso 
evropis sabWos 93/13 direqtiva `samomxmareblo xelSekrulebebSi 
arasamarTliani pirobebis Sesaxeb~; evropis paralamentisa da 
evropis sabWos direqtiva 1999/44 `samomxmareblo saqonlis 
nasyidobis Sesaxeb~; evropis sabWos direqtiva 85/577 `momxmarebelTa 
dacvis Sesaxeb araoficialur viTarebaSi dadebuli 
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xelSekrulebebis dros~ da evropis parlamentisa da evrokavSiris 
direqtiva 97/7 `momxamrebelTa uflebebis dacvis Sesaxeb 
distanciurad dadebuli xelSekrulebebis dros~.168  

garda amisa, axali direqtivis Rirsebad minimalur 
harmonizaciaze uaris Tqmas miiCneven,169 rac imas niSnavs, rom 
direqtiviT daregulirebuli urTierTobebi identuri SinaarsiT 
unda aisaxos evrokavSiris wevri saxelmwifoebis yvela 
kanonmdeblobaSi. ufro metic, wevr-saxelmwifoebs daevalaT 
direqtiviT gaTvaliswinebuli danawesebis implementacia 2013 wlis 13 
dekembramde,170 rac warmatebiT ganxorcielda kidec. axalma 
direqtivam revoluciuri gavlena moaxdina momxmarebelTa mTel rig 
uflebebze da, maT Soris, xelSekrulebis uaryofis uflebaze. 
sagulisxmoa, rom am direqtivis qveS gaerTianebuli aqtebis 
umravlesoba iTvaliswinebda uaryofis uflebas. axali direqtiviT 
es sakiTxi kidev ufro detalurad iqna mowesrigebuli. me-3 Tavi 
mTlianad eTmoba momxmareblis informirebis valdebulebas da 
xelSekrulebis uaryofis uflebas distanciur da araoficialur 
viTarebaSi dadebuli xelSekrulebebis dros. calke yuradReba 
gamaxvilda am uflebiT sargeblobis vadaze, misi realizaciis wesze. 
erTi mxriv, momxmareblisa da, meore mxriv, mewarmis valdebulebebze 
uaryofis uflebis realizebisas, xelSekrulebis uaryofis 
Sedegebze, informaciis miwodebis valdebulebaze.171 

unda aRiniSnos, rom xelSekrulebiT SeTanxmebuli pirobebiT 
saqonlis miwodebis valdebuleba yovelTvis iyo gaTvaliswinebuli, 
rogorc erovnul, ise saxelmwifoTaSoriso doneze moqmed 
saxelSekrulebo samarTalSic. es zogadi daTqma savsebiT 
exmianeboda bazris stabilurobis moTxovnebs, sanam pirvel planze 
ar wamoiwia momxmarebelTa uflebebis gansakuTrebuli dacvis ideam. 
dRes momxmareblis monawileobiT dadebul xelSekrulebebSi, 
SesabamisobaSi igulisxmeba ufro subieqturi standarti, vidre 
obieqturi kriteriumi. kerZod, Sesabamisobis axali kriteriumi 
fasdeba momxmareblis kmayofilebis sazomiT. amitomac, savaraudod 
mometebuli riskis Semcvel xelSekrulebebSi, iseTebSi rogoricaa 
araoficialur viTarebaSi da distanciurad dadebuli 
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xelSekrulebebi, momxmareblis ufleba calmxrivad uari Tqvas 
xelSekrulebaze, evropis samomxmareblo samarTlis erT-erT 
qvakuTxedad ganixileba.172 e.w. imanenturi xelSekrulebis uaryofis 
ufleba moqmedebs maSinac, roca miwodebuli saqoneli an gaweuli 
momsaxureba SesabamisobaSia xelSekrulebis pirobebTan.173 

3.4. xelSekrulebis uaryofis uflebis imperatiuli xasiaTi 

momxmarebelTa uflebebis dacvis samarTlisaTvis 
damaxasiaTebelia imperatiuli normebis siWarbe.174 xelSekrulebis 
dadebaze gamovlenili nebis ukan gamoTxovis ufleba erT-erT 
maTgans miekuTvneba da kanonmdeblobiT specialurad 
gaTvaliswinebul SemTxvevebSi xelSekrulebis savaldebulo 
daTqmadaa aRiarebuli. misi dacviTi funqciis gaTvaliswinebiT, 
dauSvebelia am uflebis mxareTa SeTanxmebiT gauqmeba, evropuli 
direqtivebiT dadgenili standartebisagan SezRuduli regulireba 
an masSi cvlilebebis Setana uflebamosili piris interesebis 
sazianod.175es imas niSnavs, rom iseTi specialuri daTqmebi, 
rogoricaa informaciis miwodebis valdebuleba, xelSekrulebis 
uaryofis vada, am uflebis Sesaxeb informirebis valdebuleba da am 
valdebulebis ganuxorcieleblobis Sedegebi, erTnairad unda iqnes 
damkvidrebuli direqtivebiT harmonizirebul sferoebSi. garda amisa, 
imperatiuli normebis siWarbe momxmareblis monawileobiT dadebul 
xelSekrulebebSi zogierT SemTxvevaSi aucilebel da saTanado 
Carevad miiCneva. gansakuTrebiT maSin, roca aseTi Careva 
uzrunvelyofs orive mxaris Tavisufali TviTgamorkvevis 
SesaZleblobas.176 

Tumca, xelSekrulebis uaryofis uflebis imperatiuli 
xasiaTis miuxedavad, igi mxareTa SeTanxmebis safuZvelzec SeiZleba 
warmoiSvas. marTalia, uaryofis uflebis momwesrigebeli normebi 
ZiriTadad momxmarebelTa uflebebis damcav evrokavSiris 
direqtivebSia Tavmoyrili da savaldebuloa Sesasruleblad, magram 
es sulac ar niSnavs, rom maTi gamoyeneba momxmareblisgan 
damoukideblad ar SeiZleba. evrokavSiris samarTali ar zRudavs 
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uaryofis uflebis moqmedebas mxolod momxmareblis monawileobiT 
dadebuli xelSekrulebebiT.177 xelSekrulebis uaryofis ufleba 
SesaZloa gaTvaliswinebuli iqnas nebismieri sxva 
urTierTobisTvisac, rac upiratesad masSi monawile pirebis 
gadasawyvetia. am SemTxvevaSi dasaSvebi iqneba uflebis gansxvavebuli 
reglamentacia. magaliTad, uaryofis vada SeiZleba iyos meti an 
naklebi, uflebis ganxorcielebis wesi iyos ufro mkacri an martivi, 
an Setyobineba uflebis arsebobis Sesaxeb ar moiTxovdes specialur 
formas. 

3.5. xelSekrulebis uaryofis ufleba saqarTvelos samoqalaqo 
kodeqsSi 

  momxmareblis ufleba, calmxrivad uaryos xelSekruleba, 
mocemulia saqarTvelos samoqalaqo kodeqsis 336-e muxlSi, romelic 
quCaSi dadebul xelSekrulebebs exeba.178 saqarTvelos samoqalaqo 
kodeqsSi Tavmoyrili momxmarebelTa uflebebis momwesrigebeli 
normebi, ZiriTadad analogiuri urTierTobebis momwesrigebeli 
germanuli normebis recefciis Sedegia.179 sagulisxmoa, rom 
miuxedavad qarTveli kanonmdeblis mier momxmarebelTa uflebebis 
dacvis Sesaxeb calke kanonis miRebisa, urTierTobis es tipi swored 
samoqalaqo kodeqsSi ganTavsda. aqve unda aRiniSnos, rom quCaSi 
dadebuli xelSekruleba kodeqsSi arsebobs ara rogorc calke 
saxelSekrulebo urTierToba, aramed igi moqceulia valdebulebiTi 
samarTlis zogad nawilSi, xelSekrulebis dadebis TavSi. unda 
vivaraudoT, rom kanonmdebels amiT xelSekrulebis specifikurobis 
xazgasma surda, misi araordinalur viTarebaSi dadebis faqtis 
warmoCenis gziT.  

  marTlac, swored xelSekrulebis dadebis uCveulo garemos 
gaTvaliswinebiT eqceva am tipis urTierTobas gansakuTrebuli 
yuradReba, xolo mis monawiles, momxmarebels, eniWeba specialuri 
dacvis ufleba. amavdroulad, imasac unda gaesvas xazi, rom 
xelSekrulebis uaryofis ufleba, rogorc momxmarebelTa dacvis 
mniSvnelovani instrumenti, evrokavSiris wevr saxelmwifoebSi, 
evrokavSiris direqtivebis Sedegad dainerga, romelTa 
umravlesobasac horizontaluri efeqti gaaCnda. am uflebasTan 
dakavSirebuli sadavo sakiTxebi ki, ZiriTadad erovnuli 
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saxelmwifoebisa da evropis marTlmsajulebis sasamarTlos 
ganmartebebis Sedegad ganimarta.180 samwuxarod, saqarTvelos am 
procesebSi monawileoba ar miuRia.  

  gasaTvaliswinebelia isic, rom saqarTvelos samoqalaqo 
kodeqsis miRebis droisaTvis, momxmarebelTa monawileobiT 
dadebuli xelSekrulebebis mimarT interesi SedarebiT axali xili 
iyo kontinenturi evropisaTvis, romelic, faqtobrivad, pirvel 
nabijebs dgamda momxmarebelTa uflebebis dasacavad calke 
samarTlebrivi reJimebis Camoyalibebis gzaze. Sesabamisad, ar aris 
gasakviri, rom xelSekrulebis uaryofis ufleba saTanadod ar aris 
mowesrigebuli qarTul samarTalSi. Tumca, quCaSi dadebuli 
xelSekrulebebi vaWrobis sakmaod gavrcelebuli formaa 
saqarTveloSic.  

  moulodnelobis efeqti, romelic damaxasiaTebelia quCaSi 
dadebuli xelSekrulebebisaTvis, da romlis Sedegebisagan 
momxmarebeli ase saguldagulodaa daculi evropis samomxmareblo 
samarTalSi, naklebi simZafriTaa warmodgenili saqarTveloSi. 
xelSekrulebaTa umravlesoba, romelic SeiZleba mivakuTvnoT quCaSi 
dadebul xelSekrulebebs, umeteswilad dakavSirebulia wvrilman 
sayofacxovrebo saqonelTan an kvebis produqtebTan. maTi 
Rirebuleba da daniSnuleba xSirad Tu iZleva Secilebis 
mniSvnelovan safuZvlebs. meore mxriv, vaWrobis am sferos 
regulirebis gareSe datovebis gamo, araoficialur viTarebaSi, 
saqonlisa da momsaxurebis SemTavazebeli pirebi ar akmayofileben 
informaciis miwodebisa da misi gamWvirvalobis evropul standarts. 
dReisaTvis rTulad warmosadgenia, rom moulodnelad Tavsdamdgari 
movaWre jer Seatyobinebs momxmarebels misi xelSekrulebis 
uaryofis uflebis Sesaxeb, Tan werilobiT, mere ganumartavs misi 
realizebis wessa da pirobebs da Semdeg dadebs masTan 
xelSekrulebas.  

  amasTan, evropis samomxmareblo samarTalSi araoficialur 
viTarebaSi dadebuli xelSekrulebebis ganmartebebis 
bolodroindeli tendenciebis gaTvaliswinebiT, naTeli xdeba, rom 
dRes am tipis xelSekrulebebi mxolod momxmareblis sacxovrebel 
saxlTan an mis samuSao adgilze moulodnelad dadebul 
xelSekrulebebs ar moicavs. Sesabamisad, qarTul samomxmareblo 
xelSekrulebebSi uaryofis uflebis faqtobrivad ararseboba, ufro 
swored, saTanado yuradRebis miRma arseboba, momxmarebelTa 
uflebebis dacvis dabali donis maCvenebelia Cvens saxelmwifoSi. 
sagulisxmoa, rom dReisaTvis qarTul sasamarTlo praqtikaSic 
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iSviaTia gadawyvetileba, romelic exeba quCaSi dadebul 
xelSekrulebasTan dakavSirebul davas.181  

  unda vivaraudoT, rom quCaSi dadebuli xelSekrulebebis 
mimarT yuradRebis nakleboba gamowveulia aseve ssk-is 336-e muxlis 
SedarebiT viwro moqmedebis farglebiT. kerZod, miTiTebuli muxlis 
Tanaxmad, momxmarebelsa da sakuTari sarewis farglebSi movaWre 
pirs Soris quCaSi, saxlis win da msgavs adgilebSi dadebuli 
xelSekruleba ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris 
vadaSi xelSekrulebas werilobiT ar uaryofs, garda im 
SemTxvevebisa, roca xelSekruleba sruldeba misi dadebisaTanave.182 

  miTiTebuli norma ramdenime TvalsazrisiT imsaxurebs 
yuradRebas: pirvel rigSi aRsaniSnavia, rom normis dispoziciaSi 
asaxuli mewarmis saqmianobis farglebi unda miviCnioT evropuli 
aqtebSi ganviTarebuli msjelobis analogad. kerZod, formulireba 
`sakuTari sarewis farglebSi movaWre piri~ moicavs mewarmis 
Cveulebrivi saqmianobis farglebs gareT saqmianobasac. `rewva~, 
romlisganac gamomdinareobs mniSvneloba, nawarmoebia, ganimarteba, 
rogorc `nadiroba rameze, mopoveba risame~, wvrili xelosnuri 
warmoeba, rogorc saarsebo saSualebaTa damatebiTi mopovebis wyaro. 
am TvalsazrisiT, ssk-is 336-e muxlSi gamoyenebuli ganmarteba, 
rogorc uCveulo, araordinalur viTarebaSi ganxorcilebuli 
mewarmeobis amsaxveli saqmianoba, Seesabameba evropis direqtivebis 
mizans, rasac aqve gamoyenebuli terminebi – `quCaSi, saxlis win da 
msgavs adgilebSi~ adasturebs.183 

  Tumca miTiTebuli normidan ar ikveTeba momxmarebelTa 
uflebebis dacviTi funqcia. jer erTi, davuSvaT, rom momxmarebels 
warmoeqmna xelSekrulebis uaryofis ufleba dadgenil vadaSi, ssk-is 
336-e muxli ar iTvaliswinebs am uflebis ganxorcielebis meqanizms, 
sul mcire, vis unda mimarTos momxmarebelma an sad unda gaigzavnos 
werilobiTi Setyobineba. metic, ar aris gamokveTili movaWris 
valdebuleba informaciis miwodebis Taobaze. garda amisa, normis 
dispozicia saerTod gamoricxavs xelSekrulebis uaryofis 
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SesaZleblobas Tu xelSekruleba dadebisTanave sruldeba. unda 
aRiniSnos, rom quCaSi dadebuli xelSekrulebebis umravlesoba 
swored dadebisTanave sruldeba xolme, rac am urTierTobis 
qarTuli versiis mixedviT, momxmarebels, faqtobrivad, daucvels 
tovebs, gansakuTrebiT imis gaTvaliswinebiT, rom ssk-i ar 
avaldebulebs am meTodiT movaWre pirebs, miawodon momxmareblebs 
Sesabamisi informacia. normis aseTi formulireba ar iZleva, 
xelSekrulebis quCaSi dadebis SemTxvevaSi momxmarebelTa uflebebis 
dacvis myar garantiebs.184 

  regulirebis nakleboba gansakuTrebiT TvalsaCinoa 
distanciurad dadebul xelSekrulebebSi. am tipis saxelSekrulebo 
urTierTobebi jer isev saerTo safuZvlebiT wesrigdeba da, miT 
ufro, maT mimarT xelSekrulebis uaryofis ufleba, rogorc 
savaldebulo daTqma, gaTvaliswinebuli ar aris. amasac, ra Tqma 
unda Tavisi axsna aqvs. kodeqsis miRebis droisaTvis umniSvnelovanes 
sakiTxad iTvleboda kerZo samarTlis momwesrigebeli normebis 
Tavmoyra erTian aqtSi, romelic SesZlebels gaxdida pirTa Soris 
kerZo xasiaTis urTierTobebis mowesrigebas. distanciuri vaWrobis 
Sesaxeb pirveli evropuli direqtiva miRebulia 1997 wels. misi 
gavleniT modificirda kidevac evropis qveynebis samoqalaqo 
kanonmdeblobac. magaliTad, distanciurad dadebuli 
xelSekrulebebis Sesaxeb wesebi germaniis samoqalaqo kodeqsSi 2000 
wlidan iCens Tavs.185 saqarTvelo im etapisaTvis, faqtobrivad, Tavisi 
saxelmwifoebriobis Camoyalibebs gzaze pirvel nabijebs dgamda da, 
miT ufro, distanciuri komerciis Canasaxic ki ar arsebobda, an 
rogor iarsebebda eleqtoenergiis gareSe darCenil saxelmwifoSi.  

saxelSekrulebo urTierTobis ganviTarebis is Tanmimdevruli 
etapi, romelmac pirispir komunikacia nel-nela miiyvana distanciur 
komunikaciamde, saqarTvelos ar gauvlia. interneti uecrad da 
yovlismomcvelad SemoiWra Cvens bazarze da TiTqmis misi yvela 
sfero moicva. Tumca, Sesabamisi samarTlebrivi meqanizmebi, romlebic 
daicavs momxmareblebs mewarmeTa TviTnebobisagan, specialuri 
wesebis saxiT dRemde ar arsebobs. marTalia, dRes saqarTveloSi 
distanciuri komunikaciis wesiT vaWroba sakmaod ganviTarebulia, 
Tumca igi, ZiriTadad mimarTulia Sida bazarze. amasTan 
sagulisxmoa, rom arc erTi qarTuli kompania, romelic 
momxmareblebs momsaxurebasa da saqonels distanciuri komunikaciis 
wesiT sTavazobs, ar uTiTebs xelSekrulebis uaryofis uflebis 
SesaZleblobaze. 
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 WeWelaSvili z., saxelSekrulebo samarTali, Tb., 2008, 103. 
185

 faCuaSvili n., distanciuri xelSekrulebebi da maTze uaris Tqmis ufleba 
germaniis samoqalaqo kodeqsis mixedviT, studenturi samarTlebrivi Jur., 2014, 144. 
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amis paralelurad, saqarTvelos xelmowerili aqvs evropasTan 
asocirebis SeTanxmeba, romelic qmnis moqmedebis arealis 
gafarToebis realur safuZvels da Sida biznesis transsasazRvro 
doneze gafarToebisa da evropis bazarze integrirebis 
SesaZleblobas. magram amisaTvis unda SemuSavdes evropis 
standartebTan daaxloebuli samarTlebrivi meqanizmebi da moxdes 
maTi etapobrivi integracia qarTul samarTalSi. sagulisxmoa, rom 
evrokavSirTan asocirebis SeTanxmebis me-6 nawili eleqtronul 
komercias exeba, romlis 127-e muxlis meore punqtis Tanaxmad, 
mxareebi Tanxmdebian, rom eleqtronuli komerciis ganviTareba unda 
iyos Tavsebadi monacemTa dacvis saerTaSoriso standartebTan 
eleqtronuli komerciis momxmarebelTan ndobis uzrunvelyofis 
mizniT, xolo 128-e muxlis pirveli punqtis „d“ qvepunqti 
avaldebulebs saqarTvelos saxelmwifos, awarmoos dialogi 
eleqtronuli komerciidan warmoSobili regulirebis sakiTxebze, 
momxmarebelTa uflebebis dasacavad eleqtronuli komerciis 
farglebSi.186 

Sesabamisad, civilizebuli samyaros Tanamedrove tendenciebis 
Seswavlasa da maTi danergvis mcdelobas saTanado yuradReba unda 
mieqces. erT-erT aseT axal uflebad saxelSekrulebo samarTalSi 
momxmareblisaTvis miniWebuli xelSekrulebis uaryofis ufleba 
iTvleba, romlis arsisa da daniSnulebis gasarkvevad saWiroa am 
uflebis srulyofili da yovelmxrivi ganxilva.  

3.6. terminis damkvidrebis miznebisaTvis 

  evropuli direqtivebSi,187iseve rogorc evropis qveynebis 
samarTlebriv doqtrinaSi xelSekrulebis uaryofis uflebas 
sxvadasxva terminiT moixsenieben. zogan igi aRniSnulia 
xelSekrulebis gauqmebis, zogan - Sewyvetis, xan - nebis ukan 
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 asocirebis Sesaxeb SeTanxmeba erTi mxriv, evrokavSirs da evropis atomuri 
energies gaerTianebas da maT wevr saxelmwifoebsa da meore mxriv, saqarTvelos 
Soris (qarTuli Targmani), xelmisawvdomia mfa.gov.ge 
187evropis sabWos 1985 wlis 20 dekembris direqtiva 85/577 momxmarebelTa uflebebis 
dacvis Sesaxeb araoficialur viTarebaSi dadebuli xelSekrulebis dros;evropis 
sabWos 1990 wlis 8 noembris 90/619 direqtiva sicocxlis dazRvevasTan 
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nivTebze vadiani TanasakuTrebis uflebis SeZenis dros; evropis parlamentisa da 
evropis sabWos 1997 wlis 20 maisis 97/7 direqtiva momxmarebelTa uflebebis dacvis 
Sesaxeb distanciurad dadebuli xelSekrulebebis dros;evropis parlamentisa da 
evropis sabWos 2002 wlis 23 seqtembris 2002/65 direqtiva distanciuri marketingisa 
da finansuri momsaxurebis Sesaxeb; evropis parlamentisa da evropis sabWos 2008 
wlis 23 aprilis 2008/48 direqtiva samomxmareblo kreditis Sesaxeb. 
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gamoTxovis da xanac - xelSekrulebidan gasvlis uflebis saxeliT.188 
qarTul samarTalSi momxmareblis es ufleba pirvelad gvxvdeba 
dReisaTvis gauqmebul kanonSi `momxmarebelTa uflebebis dacvis 
Sesaxeb~. masze msjelobisas kanonmdebeli iyenebda Semdeg 
formulirebas `... momxmarebels SeuZlia daarRvios xelSekruleba 
...~.189 cxadia, rom `xelSekrulebis darRveva~ araadekvaturad JRers, 
bundovania da ver asaxavs momxmareblis am uflebis arss. amitomac 
am saxiT misi momavalSi damkvidreba SeuZleblad unda miviCnioT.  

  sagulisxmoa, rom saqarTvelos samoqalaqo kodeqsis 336-e 
muxlSi,190 romelic quCaSi dadebul xelSekrulebebs exeba iseve, 
rogorc mis komentarSi saubaria xelSekrulebis `uaryofis 
uflebaze~.191 saxelSekrulebo samarTlis Sesaxeb SedarebiT axal 
literaturaSic momxmareblis am uflebaze msjelobisas 
gamoyenebulia aseve termini `xelSekrulebis uaryofis ufleba~.192 
amasTan, germaniis samoqalaqo kodeqsis qarTul TargmanSi 
momxmareblis mier aqceptis gamoTxovis aRmniSvnel terminad 
miTiTebulia `xelSekrulebaze uaris Tqma~.193 zustad asevea 
moxseniebuli momxmareblis es ufleba germaniis samoqalaqo 
kodeqsis saswavlo komentaris qarTul TargmanSic.194 

  Tavis mxriv, `uaryofaSi~ swored uaris Tqma igulisxmeba - 
uaryofa moqmedebisa, risame arsebulis armiCneva, miuRebloba, 
ukugdeba, rameze uaris Tqma. uaryofs, anu uars ambobs, ar Tanxmdeba, 
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 saqarTvelos kanoni `momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos 
parlamentis uwyebani, #007, 30.04.96., Sead., me-19, 23-e, 24-e da Semdgomi muxlebi. 
190ssk-is 336-e muxlis, Tanaxmad, momxmarebelsa da sakuTari sarewis farglebSi 
movaWre pirs Soris quCaSi, saxlis win da msgavs adgilebSi dadebuli 
xelSekruleba ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris vadaSi 
xelSekrulebas werilobiT ar uaryofs, garda im SemTxvevebisa, roca 
xelSekrulebis Sesruleba xdeba misi dadebisTanave. saqarTvelos samoqalaqo 
kodeqsi, parlamentis uwyebani, 31, 24/07/1997. 
191Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, muxli 
336-e, gamomc., `samarTali~, Tb. 2001. 149-153. 
192ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., 
saxelSekrulebo samarTali, gamomc., `meridiani~, Tb., 2014 w., gv. 27-30. 
193germaniis samoqalaqo kodeqsi (2010 wlis 1 martis mdgomareobiT), gamomc., Sps 
`siesta~, Tb. 2010, 59-63. 
194Kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, saias 
iuridiuli ganaTlebis xelSewyobis fondi, Tb., 2014, 249. 



60 
 

ukuagdebs, sinamdviled ar miiCnevs, ar aRiarebs.195 SeiZleba iTqvas, 
rom es formulireba zustad asaxavs uflebis Sinaarss. momxmarebeli 
Tavisi calmxrivi nebis gamovleniT uars ambobs, faqtobrivad ar 
arsebulad aqcevs ukve dadebul da xSir SemTxvevaSi ormxrivad 
Sesrulebul xelSekrulebas. igi ukuagebs Sesrulebuli 
xelSekrulebis Sedegebsac. Sesabamisad, termini `uaryofa~ 
momxmareblis am uflebis adekvaturad unda CaiTvalos.  

dReisaTvis saqarTveloSi ar arsebobs momxmarebelTa 
uflebebis dacvis Sesaxeb erTiani sakanonmdeblo aqti,196 romelic 
moawesrigebda momxmareblis uflebebTan dakavSirebul mTel rig 
problematur sakiTxebs. upirveles yovlisa ki, gansazRvravda mis 
statuss da am subieqtis monawileobiT dadebuli xelSekrulebebis 
Taviseburebas. miTumetes rTulia saubari imaze, Tu ra saxiT iCens 
Tavs momxmareblis es ufleba axal sakanonmdeblo aqtSi. Tumca, misi 
ZiriTadi maxasiaTeblebisa da ukve arsebuli formulirebis 
gaTvaliswinebiT, mizanSewonilia man arseboba `xelSekrulebis 
uaryofis uflebis~ saxelwodebiT gaagrZelos. 

IV.  xelSekrulebis uaryofis ufleba samomxmareblo 
xelSekrulebebSi 

4.1. xelSekrulebis uaryofis uflebis dacviTi efeqti 

xelSekrulebis dadebaze gamovlenili nebis ukan gamoTxovis 
ufleba ar aris ucxo kontinenturi evropis kerZo samarTlisaTvis. 
Tumca, man sruliad gansxvavebuli SinaarsiT daimkvidra Tavi 
momxmarebelTa monawileobiT dadebul xelSekrulebebSi. 
momxmarebelTa uflebebisadmi mometebuli interesis gaCenamde, nebis 
ukan gamoTxovis sakiTxi ZiriTadad ofertis mboWavi Zalis 

                                                           
195 ganmartebiTi leqsikoni, enis modelirebis asociacia, http://www.ena.ge/explanatory-

online.  
196momxamrebelTa uflebebis dacvis maregulirebeli normebis sakanonmdeblo 
reglamentaciis pirveli mcdeloba 1996 wels ganxorcielda, `momxmarebelTa 
uflebebis dacvis Sesaxeb~ saqarTvelos kanonis miRebiT. mogvianebiT, 1997 wlis 15 
maiss, miRebuli iqna saqarTvelos kanoni `samomxmareblo kooperativis Sesaxeb~. 
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mimoqcevis kodeqsi~, romliTac gauqmda 1996 wlis kanoni `momxmarebelTa 
uflebebis dacvis Sesaxeb~. amavdroulad, evrokavSiris kanonmdeblobasa da 
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kanonproeqtis SemuSaveba, romelic SesabamisobaSi iqneboda am dargSi 
evrokavSiris qveynebis praqtikasTan. dReisaTvis, kanonproeqtze muSaobis procesi 
ar aris dasrulebuli. 
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konteqstSi ganixileboda, rogorc sagamonakliso regulacia.197 
magaliTad, igi reglamentirebulia germaniis samoqalaqo kodeqsis 
130-e muxliT da iTvleba adresatamde jer armisuli nebis ukan 
gamoTxovis SesaZleblobad, ra drosac oferents ufleba eZleva 
Tavidan aicilos gamovlenili nebis namdviloba ofertis mboWavi 
Zalis uaryofiT.198 franguli doqtrinis mixedviTac, ofertis 
gamoTxova dasaSvebia mis adresatTan misvlame. igive danawess 
iTvaliswinebs ofertis gamoxmobasTan dakavSirebiT saerTo 
samarTalSi arsebuli regulaciebic.199 kontinenturi evropis 
tradiciebis msgavsad, ofertis gamoTxovas iTvaliswinebs 
saqarTvelos samoqalaqo kodeqsis 51-e muxlic,200 romelic am 
uflebas aseve ofertis mboWavi Zalis WrilSi ganixilavs.201 

momxmarebelTa monawileobiT dadebul xelSekrulebebSi 
damkvidrebuli uaryofis ufleba, Tavisi SinaarsiT sruliad 
gansxvavdeba ofertis mboWavi Zalisagan gaTavisuflebis 
danawesisagan.202 es aris ara ofertis, aramed aqceptis – 
xelSekrulebis dadebaze gacxadebuli Tanxmobis uaryofis ufleba, 
romelic kontinenturi evropis saxelSekrulebo samarTalSi evropis 
kavSiris samarTlis gavleniT damkvidrda. rogorc ukve araerTxel 
aRiniSna, aqceptis ukan gamoTxovis uflebis momwesrigebeli normebi 
ZiriTadad momxmarebelTa uflebebis damcav evrokavSiris 
direqtivebSia Tavmoyrili, rasac eyrdnoba wevri saxelmwifoebis 
samarTalSi Semdgom implementirebuli am uflebis saerTo 
koncefcia. swored amis gamoZaxilia, rom xelSekrulebidan aqceptis 
ukan gamoTxovis ufleba wevri saxelmwifoebis kanonmdeblobaSi 
ZiriTadad momxmarebels ukavSirdeba da misi interesebis 
sadarajoze dgas. es imas niSnavs, rom momxmarebels SeuZlia 
gamoixmos sxva SemTxvevaSi gamouxmobadi aqcepti, Tu mas gaaCnia misi 
TanxmobiT dadebuli xelSekrulebis uaryofis ufleba.  
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xelSekrulebis dadebaze gamovlenili nebis uaryofis ufleba 
araTanabari molaparakebebis Sedegebis Tavidan acilebis saSualebad 
evlineba momxmarebels203 da ganixileba gamouxmobadi aqceptis 
sagamonakliso regulirebad.204 amasTan, momxmareblebisaTvis 
xelSekrulebis uaryofis uflebis miniWeba seriozuli SeWraa 
mxareTa saxelSekrulebo TavisuflebaSic. misi wyalobiT 
SesaZlebelia valdebulebis Sesrulebis zogadi principis 
gadalaxva arsebiT safuZvlebze miTiTebis gareSe. pacta sunt servanda-s 
principis darRvevis sxva gamoxatulebebTan SedarebiT, rogoricaa: 
xelSekrulebidan gasvla, Secdomis an motyuebis SemTxvevaSi 
xelSekrulebis baTilad cnoba, xelSekrulebis uaryofis es forma 
ufro efeqturad icavs momxmarebels, vidre uflebis dacvis zogadi 
wesebi.  

magaliTad, Tu mewarme iyenebs situacias, sadac momxmarebeli 
moklebulia dafiqrebisa da Sefasebis SesaZleblobas, es SeiZleba 
CaiTvalos contra bonos mores sawinaaRmdegod dadebul da, Sesabamisad, 
baTil garigebad.205 amavdroulad, imedgacruebuli momxmarebeli 
valdebuli iqneboda daemtkicebina nebis naklis arseboba da misi 
gavlena dadebuli xelSekrulebis Sedegze. am TvalsazrisiT, 
xelSekrulebis uaryofis uflebis upiratesoba imaSic vlindeba, rom 
momxmarebels ar moeTxoveba xelSekrulebis uaryofis konkretuli 
safuZvelis dasabuTebis valdebuleba. igi uflebamosilia 
isargeblos xelSekrulebis uaryofis uflebiT ubralod imitom, 
rom gadaifiqra anda nanobs dadebuli garigebis Sesaxeb. amasTan, 
xelSekrulebis uaryofis ufleba gverds uvlis sasamarTlo Carevis 
aucileblobas xelSekrulebis SinaarsSi. garda amisa, 
momxmareblisaTvis SesaZloa arc ki iyos cnobili uflebis dacvis 
procedurebis Sesaxeb, magram igi savaldebulo wesiT unda iyos 
informirebuli xelSekrulebis uaryofis uflebis Taobaze.206 

swored amitom momxmareblis es ufleba doqtrinaSi 
ganmartebulia, rogorc xelSekrulebidan warmoqmnili 
samarTlebrivi urTierTobis calmxrivad gauqmebis saSualeba, 
romlis realizeba dasaSvebia yovelgvari dasabuTebis, motivaciisa 
da pasuxismgeblobis gareSe. misi mizania daicvas momxmarebeli im 
SemTxvevebSi, roca mas, xelSekrulebis dadebaze nebis gamovlenisas, 
ar hqonda arsebiTad Tavisufali da swori gadawyvetilebis miRebis 
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SesaZlebloba.207 uflebis upiratesoba imaSic mdgomareobs, rom 
xelSekrulebis dadebis Semdeg momxmarebels eZleva damatebiTi dro 
xelSekrulebis dadebaze gamovlenili nebis, mis Sinagan nebasTan 
Sesabamisobis gadasawyvetad.208 

Tavis mxriv, xelSekrulebis calmxrivad uaris Tqmis 
SesaZlebloba imas gulisxmobs, rom iq, sadac am uflebis realizeba 
dasaSvebia, xelSekrulebis mboWavi Zalisagan gaTavisufleba xdeba 
ara klasikuri Sewyvetis an garigebis baTilad cnobis formiT, 
aramed calmxrivad, xelSekrulebis dadebaze gacxadebuli Tanxmobis 
ukan gamoTxovis gziT.209 am gagebiT, momxmarebels akisria 
xelSekrulebis arsebobis, misi namdvilobis sakiTxis gadawyvetis 
pasuxismgebloba, meore mxaris Tanxmobis Tu masTan SeTanxmebis 
gareSe.210 

metic, aqceptis ukan gamoTxova, xelSekrulebebs romelTa 
mimarTac dasaSvebia am uflebis realizeba, meryevad baTil 
garigebebs uTanabrebs, romelTa samarTlebrivi vargisianoba 
damokidebulia uflebamosili piris Secilebaze. sxva sityvebiT rom 
vTqvaT, xelSekrulebis dadebulad miCnevisaTvis gadamwyvetia ara 
ofertis aqceptireba, rogorc es Cveulebrivad xdeba, aramed 
momxmareblis mier uaryofis uflebis gamouyenebloba.211 upirveles 
yovlisa, es imas niSnavs, rom iseTi xelSekruleba, sadac misi 
calmxrivi uaryofis ufleba dasaSvebia, imyofeba gadauwyvetel 
fazaSi misi saboloo Sedegis TvalsazrisiT. mxolod momxmareblis 
mier uaryofis uflebis realizebisaTvis gansazRvruli vadis 
gasvlis Semdeg xdeba cxadi, xelSekrulebis yvela piroba 
zedmiwevniT Sesrulebulad, Tu gauqmebulad CaiTvleba.212 

garda amisa, uaryofis ufleba iTvaliswinebs ra 
xelSekrulebis dadebaze gacxadebuli Tanxmobis gamoxmobas, 
mxareebs ayenebs xelSekrulebis dadebis sawyis stadiaze da 
uzrunvelyofs ucabedi gadawyvetilebis gardaqmnas Sedegze 
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orientirebul nebis gamovlenad.213 Sesabamisad, aqceptis ukan 
gamoTxovis uflebis realizeba iwvevs xelSekrulebis retroaqtiul 
uaryofas, restituciis SedegebiT.214 misi efeqti orive mxarisaTvis 
xelSekrulebidan gamomdinare valdebulebebis SewyvetaSi 
mdgomareobs. igi aTavisuflebs orive mxares xelSekrulebiT nakisri 
valdebulebebis Sesrulebisganac. valdebulebis Sesrulebis Sesaxeb 
wamoyenebuli nebismieri moTxovna Zalas kargavs, rogorc ki 
uflebamosili piri isargeblebs uaryofis uflebiT.215 sabolood ki, 
xelSekruleba gauqmebulad, ararsebulad iTvleba misi dadebis 
momentidan, xolo mxareebs am xelSekrulebis safuZvelze miRebulis 
ormxrivad ukan dabrunebis valdebuleba warmoeqmnebaT.216 

saboloo jamSi xelSekrulebis uaryofis uflebis efeqti 
vrceldeba ZiriTadad momxmarebelTa monawileobiT dadebul 
xelSekrulebebze, romelTa mimarTac zogadad dadgenili wesi 
aqceptis gamouTxovadobis Sesaxeb aRar moqmedebs. am regulirebis 
ukan ki dgas erTaderTi mizani, ar daiSvas momxmareblis uflebebis 
gaumarTlebeli SezRudva. 

4.2. xelSekrulebis uaryofis uflebis moqmedebis farglebi 

momxmarebelTa uflebebis dacvis samarTlisaTvis 
damaxasiaTebelia dacvis saSualebaTa kategorizeba, maTi mimarTva 
erT an ramdenime konkretul urTierTobaze.217 aqedan gamomdinare, 
momxmarebelTa uflebebis dasacavad damkvidrebuli xelSekrulebis 
uaryofis SesaZleblobac ar aris upirobo. naTelia, rom aqceptis 
ukan gamoTxovis ufleba warmoadgens gamonakliss saxelSekrulebo 
samarTlis zogadi midgomidan. Tumca, es sagamonakliso regulireba 
savaldebulo wesiT moqmedebs ara yvela SesaZlo xelSekrulebis 
mimarT, aramed mxolod iseT SemTxvevebSi, romelic pirdapiraa 
gaTvaliswinebuli. misi moqmedeba Semoifargleba konkretuli 
xelSekrulebebiT, sadac momxmareblis nebis formireba garkveul 
TaviseburebebTan aris dakavSirebuli. Sesabamisad, 
momxmareblisaTvis miniWebuli nebis ukan gamoTxovis uflebis 
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samarTlebrivi bunebis ganxilvisaTvis mniSvnelovania am uflebis 
moqmedebis farglebis dadgena.  

momxmarebelTa uflebebis dacvis samarTalma xelSekrulebis 
dadebis axali wesebi daamkvidra im urTierTobebSi, sadac erTi 
mxare momxmarebeli, xolo meore mxare - mewarmea. es gansakuTrebiT 
aisaxa iseTi momsaxurebis gawevisa da nasyidobis xelSekrulebebze, 
romlebic ideba araoficialur viTarebaSi anda distanciuri 
komunikaciis saSualebebis gamoyenebiT.218 am segmentisaTvis 
faqtobrivad calke samarTlebrivi reJimebi Seiqmna, sadac erT-erTi 
wamyvani adgili xelSekrulebis uaryofis uflebas ukavia.219 
momxmarebelTa uflebebis dacvis es instrumenti swored 
araoficialur viTarebaSi da distanciurad dadebul 
xelSekrulebebSi momxmarebelTa subieqturi interesebisa da maTi 
moTxovnebis maqsimalurad dakmayofilebis xelSesawyobad dainerga.  

evropis saxelSekrulebo samarTalSi momxmarebelTa uflebebis 
dacvaSi moiazreba ara mxolod darRveuli uflebis aRdgena, mxareTa 
poziciebis gaTanabreba an xelSekrulebis bundovani da uCveulo 
pirobebis gamo misi baTilad cnoba. aq upirveles yovlisa, 
mniSvnelovania momxmarebelTa waxaliseba, maTi ndobis amaRleba da 
xelsayreli niadagis Seqmna Sida da  transsasazRvro savaWro 
urTierTobebis ganviTarebisaTvis.220 evropeli kanonmdeblis mizania 
racionalurad moazrovne da ekonomikurad qmediTi 
momxmarebeli,221romelsac Seswevs unari gaumklavdes Tanamedrove 
brunvis gamowvevebs. evropeli kanonmdeblis mTeli Zalisxmeva 
mimarTulia momxmarebelTa keTildReobis uzrunvelyofisaken. am 
TvalsazrisiT, evrokavSiris samarTali cdilobs danergos myari 
garantiebi distanciur saxelSekrulebo urTierTobebSi 
momxmarebelTa Casabmelad iseve, rogorc daicvas momxmareblebi 
maTTvis uCveulo garemoSi dadebuli xelSekrulebebidan. amasTan, 
`ekonomikurad qmediT momxmarebelSi~ igulisxmeba ara windaxeduli 
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da frTxili momxmarebeli, romelmac unda icodes Tavisi uflebebis 
Sesaxeb, aramed xSirad araadekvaturad moqmedic.222  

araoficiaur viTarebaSi da distanciurad dadebul 
xelSekrulebebSi, momxmarebelTa mxardaWeris TvalsazrisiT, 
xelSekrulebis uaryofis ufleba erT-erTi im arCevanTagania, 
romelic evropelma kanonmdebelma misca momxmarebels.223 am uflebis 
wyalobiT momxmarebels aqvs damatebiTi vada, dafiqrdes dadebuli 
xelSekrulebis Sedegebze. mas SeuZlia mosafiqrebeli vada ukeTesi 
gadawyvetilebis misaRebad gamoiyenos. arsebiTi mizezis gareSe uari 
Tqvas dadebul xelSekrulebaze da sxvagvarad, axali 
xelSekrulebis dadebiT daikmayofilos Tavisi moTxovnebi. 
miuxedavad imisa, rom momxmarebelTa aseTi aralogikuri da 
araTanmimdevruli gadawyvetilebebi bazris stabilurobazec axdens 
gavlenas, igi gamarTlebulad iTvleba, Tu amiT uzrunvelyofilia 
momxmarebelTa keTildReoba.224 amitomac, e.w. `aportunisturi~ 
moqmedeba, romelic xelSekrulebis uaryofis uflebas ukavSirdeba, 
umetes SemTxvevaSi misaRebia, maSinac, Tu igi araviTar logikas ar 
eqvemdebareba. xelSekrulebis yvela pirobis Sesaxeb informaciis 
srulad da amomwuravad miwodebis SemTxvevaSic, ki momxmarebeli 
inarCunebs uflebas uari Tqvas xelSekrulebaze im safuZvliT, rom 
man `gadaifiqra~.225  

xelSekrulebis mboWavi Zalisagan gaTavisuflebis amgvari 
SesaZlebloba, ufro zustad ki, xelSekrulebis uaryofis uflebis 
winapirobebi, moqmedebis farglebi da dacviTi funqcia, faqtobrivad, 
evrokavSiris unificirebuli saxelSekrulebo samarTliT iqna 
sabolood gamtkicebuli. Tavdapirvelad, igi mocemuli iyo 
araoficialur viTarebaSi dadebul xelSekrulebebSi momxmarebelTa 
uflebebis dacvis Sesaxeb evropis sabWos 1985 wlis 20 dekembris 
85/577 direqtivaSi.226 uaryofis uflebis mimarT interesi kidev ufro 
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gaizarda evropis parlamentisa da evropis sabWos 1997 wlis 20 
maisis 97/7 direqtivis miRebiT, romelic exeboda momxmarebelTa 
uflebebis dacvas distanciurad dadebul xelSekrulebebSi. am ori 
direqtivis miRebis Soris periodSic da, Semdegac, kidev ramdenime 
direqtiva iqna miRebuli, romelic aseve iTvaliswinebda 
momxmareblis uflebas gamovlenili nebis ukan gamoTxovis Sesaxeb. 
Tumca, winamdebare naSromi Semoifargleba mxolod araoficialur 
viTarebaSi da distanciurad dadebuli xelSekrulebebis pirobebSi 
momxmareblisaTvis am uflebis Taviseburebebze msjelobiT.  

am TvalsazrisiT gansakuTrebiT mniSvnelovania 2011/83 25 
oqtombers evropis parlamentisa da evropis sabWos mier miRebuli 
direqtiva 2011/83 momxmarebelTa uflebebis Sesaxeb, romelmac 
mniSvnelovani gavlena iqonia araoficialur viTarebaSi da 
distanciurad dadebuli xelSekrulebebis uaryofis uflebis 
saerTo koncefciis Camoyalibebaze. amasTan, SemoRebul iqna 
momxmareblisa da mewarmis statusis ganmsazRvreli saerTo 
cnebebi.227 axalma direqtivam moaxdina xelSekrulebis uaryofis 
uflebisadmi erTiani midgomis damkvidreba evropis kavSirSi 
Semavali yvela qveynisaTvis.228  

4.3. xelSekrulebis uaryofis uflebis subieqturi Semadgenloba 

xelSekrulebis uaryofis ufleba, rogorc specialuri 
funqciis mqone instrumenti, icavs ara yvelas, aramed mxolod imaT, 
vinc saxelSekrulebo urTierTobebSi momxmareblis statusiT 
monawileobs. Tavis mxriv, aseTi dacvac SezRuduli xasiaTisaa. igi 
vrceldeba ara ganusazRvreli wris pirTa mimarT, aramed mxolod 
mewarmeTa monawileobiT dadebul xelSekrulebebze. Sesabamisad, 
winamdebare kvlevis miznebisaTvis mniSvnelovania imis dadgenac, Tu 
ra niSniT xdeba momxmareblis diferenciacia sxva subieqtebisagan da 
vin igulisxmeba mewarmeSi.    
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4.3.1.  momxmareblis cnebis zogadi koncefcia 

`momxmarebeli, yovel CvenTagans gulisxmobs~. am sityvebiT 
daiwyo Tavisi moxseneba amerikis SeerTebuli Statebis prezidentma 
kenedim amerikis SeerTebuli Statebis kongresSi 1962 wels.229 
miTiTebuli postulati cxadyofs, rom momxmareblebi ar 
miekuTvnebian gamorCeul sazogadoebriv fenas anda klass. nebismieri 
piri, romelic moqmedebs Tavisi piradi moTxovnilebebis 
dakmayofilebis mizniT, momxmarebelia.230 aq ar arsebobs gamonaklisi. 
gamoucdeli diasaxlisi da uqoneli muSa iseTive momxmarebelia, 
rogorc SeZlebuli saqmosani an samarTlis saxelganTqmuli 
profesori, rodesac saqme exeba piradi moxmarebisaTvis, magaliTad, 
manqanis, puris, xaliCis an nebismieri sxva nivTis SeZenas.231  

miuxedavad amisa, `momxmareblis~ cneba yovelTvis iyo 
msjelobis sagani rogorc evropuli samarTlis doneze, aseve wevri 
saxelmwifoebis erovnul kanonmdeblobaSic.232 xSirad `momxmarebeli~ 
ganimarteboda gacilebiT farTod, zogjer ki piriqiT, konkretuli 
urTierTobis miznebisaTvis. ramdenime saxelmwifo iyenebda erT 
yovlismomcvel definicias yvela samomxmareblo 
xelSekrulebisaTvis (magaliTad, avstria, germania, poloneTi). 
zogierTi, konteqstidan gamomdinare, sxvadasxvagvar ganmartebas 
mimarTavda. arc Tu ise iSviaTad momxmareblis cnebis Sinaarsi 
damokidebuli iyo uSualod aqtis Sinaarsze.233  

unda aRiniSnos, rom termini `momxmarebeli~ Tavdapirvelad 
ekonomikur-sociologiur kategoriad miiCneoda.234 mxolod meore 
msoflio omis Semdgom SeiZina man samarTlebrivi datvirTva. 
momxmareblis iuridiul kategoriad aRiarebas win uswrebda im 
periodis RirebulebaTa gadafaseba – warmoebaze orientirebuli 
sazogadoebidan momxmarebelze orientirebul sazogadoebad 
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Camoyalibeba.235 momxmareblis definicias gansakuTrebuli 
mniSvneloba eniWeba kerZo samarTalSi. momxmareblis monawileobiT 
dadebuli xelSekrulebebi damoukidebel sferod iTvleba da 
regulirebis TaviseburebebiT xasiaTdeba. urTierTobis monawileTa 
statusi sabolood gansazRvravs samomxmareblo samarTlis 
moqmedebis farglebs. Tumca, wevri saxelmwifoebis samarTalSi 
momxmareblis cnebis gansxvavebuli interpretacia iCenda Tavs.236 
magaliTad, frangul doqtrinaSi momxmareblis cnebis sakanonmdeblo 
definicia saerTod ar arsebobda. es Tema mTlianad mindobili iyo 
sasamarTlosaTvis, romelic yoveli konkretuli saqmidan 
gamomdinare gansazRvravda, piris momxmareblad miCnevis sakiTxs.237 

sagulisxmoa, rom evropis kavSiris sxvadaxsva aqti 
`momxmarebls~ sakuTari miznebisTvis ganmartavda.238 erTgvarovani 
regulirebis uzrunvelyofisaTvis aucilebeli gaxda `momxmareblis~ 
erTiani da Tanmimdevruli cnebis Camoyalibeba, romelic daawesebda 
minimalur standarts da SezRudavda Semdgomi ganmartebis 
SesaZleblobas.239 am TvalsazrisiT, 2011/83 direqtivam `momxmareblTa 
uflebebis Sesaxeb~ revoluciuri gavlena iqonia rogorc TviT 
momxmareblis cnebis dazustebisaTvis, aseve am cnebis wevri 
saxelmwifoebis kanonmdeblobaSi erTgvarovani SinaarsiT 
damkvidrebisaTvis. upirveles yovlisa, unda iTqvas, rom axali 
direqtivis Tanaxmad, momxmarebeli aris fizikuri piri, romelic 
moqmedebs Tavisi savaWro, samewarmeo an profesiuli saqmianobis 
miRma.240 sagulisxmoa, rom direqtivis miRebisa da misi savaldebulo 
implementaciis Sedegad, momxmareblis cnebis ganmsazRvreli norma 
safrangeTis samomxmareblo kodeqsSic gaCnda.241 amitomac 
`momxmareblis~ erTiani cnebis damkvidreba mniSvnelovan nabijad 
miiCneva, rac SesaZlebels xdis im subieqtebis identificirebas, 
romlebic gansakuTrebuli dacvis reJimSi eqcevian.  

amdenad, momxmarebeli, upirveles yovlisa, fizikuri piria. 
amasTan, gadamwyvetia moqmedebis interesi _ savaWro, samewarmeo an 
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profesiuli saqmianobis miRma.242 Sesabamisad, dReisaTvis 
damkvidrebul definiciaSi ori ZiriTadi faqtori ikveTeba. pirveli, 
subieqtur kriteriums gulisxmobs da gansazRvravs, rom 
momxmreblad miiCneva mxolod fizikuri piri, xolo meore niSani 
funqciur kriteriums efuZneba da moqmedebis mizanSi gamoixateba.243 
amasTan, piradi interesebiT moqmedebis mizani ganisazRvreba ara  
momxmareblis Sinagani nebiT, aramed obieqturi garemoebebis 
gaTvaliswinebiT.244 erTi SexedviT, amomwuravi ganmartebis 
miuxedavad, xSir SemTxvevaSi wevri saxelmwifoebis kanonmdebloba 
momxmareblis qveS gulisxmobs gacilebiT mets, vidre es zogadi 
formulirebaa.245  

4.3.2. iuridiuli piri, rogorc momxmarebeli 

evrokavSiris direqtivebSi, momxmareblis cneba ar moicavs 
iuridiul pirebs, maSinac ki, roca isini moqmedeben arasamewarmeo 
mizniT (mag. arakomerciuli iuridiuli piri).246 garda amisa, evropis 
marTlmsajulebis sasamarTlom `patrik di pintos~ saqmeSi mouTiTa, 
rom dauSvebelia momxmareblis cnebis farTo ganmarteba da igi unda 
Semoifarglos mxolod fizikuri pirebiT. sasamarTlom xazgasmiT 
aRniSna, rom momxmarebelTa gansakuTrebuli davis aucilebloba 
arsebobs mxolod maSin, Tu oferenti - mewarme, xolo aqceptanti - 
momxmarebelia.247 wevr saxelmwifoTa umravlesoba mihyveba am 
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danawess da momxmareblis qveS mxolod fizikur pirebs moiazrebs 
(germania248, estoneTi, litva, latvia, italia, da sxva).249  

am gadawyvetilebis sapirispirod, ramdenime wevri saxelmwifo 
momxmareblis cnebas iuridiul pirebzec avrcelebda, Tu igi 
saqonels anda momsaxurebas arasamewarmeo mizniT iZenda (mag. 
avstria, CexeTis respublika) an Tu moqmedebda saboloo 
mimRebisaTvis (saberZneTi, espaneTi). safrangeTSi gamoiyeneboda e.w. 
`araprofesiuli~ momxmareblis cneba misi didi da Zlieri 
kompaniebisagan dasacavad.250 faqtobrivad, safrangeTis sasamarTlo 
praqtika, momxmareblad miiCnevda iseT fizikur da iuridiul 
pirebsac, romlebic moqmedebdnen ara TavianTi profesiuli anda 
samewarmeo saqmianobisaTvis.251  

                                                           
248

 `patrik di pintos~ saqmeze gakeTebuli ganmarteba aisaxa xelSekrulebis 
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evrokavSiris samarTlis mixedviT, individualuri mewarmeobisa 
da saojaxo biznesis SemTxvevaSic ki, mcire zomis sawarmo ar 
ganixileba momxmareblad. miuxedavad amisa, zogierTi wevri 
saxelmwifos samarTali maTzec avrcelebda momxmarebelTa 
uflebebis maregulirebel wesebs. magaliTad, holandiaSi patara 
sawarmoebi (49 mde dasaqmebuliT) SesaZloa daeyrdnobodnen garkveul 
wesebs xelSekrulebaSi usamarTlo pirobebTan dakavSirebiT, 
momxmarebelTan saerTo safuZvliT. safrangeTSi sasamarTlo 
individualur mewarmes iseve icavda, rogorc momxmarebels, roca 
xelSekruleba pirdapir ar ukavSirdeboda mis samewarmeo saqmianobas. 
gaerTianebul samefoSi kompaniebi aseve miuTiTebdnen momxmarebelTa 
dacvis normebze nasyidobis xelSekrulebaSi usamarTlo pirobebis 
arsebobis SemTxvevaSi, an im saqmianobaSi, romelic maTTvis 
Cveulebrivi ar iyo.252  

momxmareblis mxolod fizikuri piris cnebiT SezRudvis gamo, 
mcire zomis organizaciebi faqtobrivad dacvis gareSe rCebian 
msxvil kompaniebTan mimarTebaSi. Tumca, dRemde sadavoa, ramdenad 
SesaZlebelia gaerTianebebi, romlebsac ar gaaCniaT saTanado 
gamocdileba da sabazro Zalaufleba ganixilebodnen 
momxmareblebad. albaT, swored amitom, zogierTi wevri saxelmwifo 
aseT organizaciebsac miiCnevs momxmareblebad da maTze Sesabamisi 
dacvis reJims avrcelebs (avstria, belgia, safrangeTi da sxva).253 

4.3.3. dasaqmebuli, rogorc momxmarebeli 

germanuli samarTlis Tavisebureba imaSi mdgomareobs, rom igi 
dasaqmebuls (magram ara TviTdasaqmebuls), romelic Tavisi 

                                                                                                                                                                                 
sasamarTlos 1987 wlis 28 aprilis gadawyvetileba. saqmis masalebis mixedviT, 
uZravi qonebis saagentom SeiZina signalizaciis sistema Tavisi ofisisaTvis, 
romelic kargad ar muSaobda. saqmianobis zogadi wesebis Tanaxmad, myidvels ar 
SeeZlo arc xelSekrulebis moSlis da arc zianis anazRaurebis moTxovna. 
sakasacio sasamarTlos ganmartebiT, safrangeTis samomxmareblo kodeqsis normebis 
gamoyeneba mainc SesaZlebeli iyo. vinaidan, xelSekrulebis sagans ar hqonda 
pirdapiri kavSiri samewarmeo saqmianobasTan, xolo saagentos ar gaaCnda teqnikuri 
gamocdileba signalizaciis sistemebTan dakavSirebiT. am garemoebebze miTiTebiT, 
sasamarTlom ganmarta, rom aseT SemTxvevaSi myidveli unda ganixilebodes, 
rogorc momxmarebeli. mogvianebiT miRebul gadawyvetilebaSi sasamarTlom aseve 
ganmarta, rom samomxmareblo kodeqsis gavrcelebis ZiriTadi kriteriumia ara 
profesiis farglebSi moqmedi piris teqnikuri kompetencia, aramed 
ganxorcielebuli qmedebis kavSiri samewarmeo saqmianobasTan (safrangeTis 
sakasacio sasamarTlos 1995 wlis 24 ianvris gadawyvetileba).  
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profesiis farglebSi moqmedebs momxmareblad ganixilavs. es, ra Tqma 
unda, ar niSnavs, rom yvela samomxmareblo samarTlis norma 
avtomaturad vrceldeba dasaqmebulze. miTiTebuli sakiTxi 
sasamarTlo praqtikiT ganimarta. kerZod, SromiT xelSekrulebebSi 
standartuli pirobebis mimarT vrceldeboda evropis sabWos 93/13/ 
direqtiva samomxmareblo xelSekrulebaSi usamarTlo pirobebis 
Sesaxeb. Tumca, SromiTi xelSekrulebis araoficialur pirobebSi, 
magaliTad, sacxovrebeli saxlis karTan an quCaSi dadebis 
SemTxvevaSi, masze ar gavrceldeba nebis ukan gamoTxovis 
momwesrigebeli normebi. germaniis federaluri SromiTi davebis 
ganmxilveli sasamarTlos ganmartebiT, aseTi xelSekruleba ar 
jdeba sacxovrebel karTan dadebuli xelSekrulebis SinaarsSi, 
vinaidan ar aris komerciuli mizniT dadebuli.254  

4.3.4. momxmarebeli Sereuli miznis mqone xelSekrulebebSi 

dRemde sadavoa momxmareblis ganmarteba iseT 
xelSekrulebebSi, sadac piri erTdroulad moqmedebs piradi da 
profesiuli mizniT.255 es ZiriTadad exeba individualur mewarmeebs, 
romlebic iZenen sxvadasxva moxmarebisaTvis gankuTvnil saqonels. 
arsebobs oTxi ZiriTadi midgoma amgvari xelSekrulebebis mimarT: 1) 
iTvlebian samomxmareblo xelSekrulebebad; 2) mxolod im 
SemTxvevaSi CaiTvlebian samomxmareblo xelSekrulebad, Tu piradi 
interesi gamokveTilia; 3) mxolod im SemTxvevaSi miiCnevian 
samomxmareblo xelSekrulebebad, Tu profesiuli interesi sadavoa; 
4) yovelTvis miiCnevian samomxmareblo xelSekrulebebad.256  

sagulisxmoa, rom germanuli doqtrina miiCnevs, rom 
saeWvoobisas sakiTxi unda gadawydes momxmareblis statusis 
sasargeblod.257 igive pozicias iTvaliswinebs `momxmarebelTa 
uflebebis Sesaxeb~ direqtivac. kerZod, Tu vaWrobis mizani imdenad 
bundovania, rom ver iqneba miCneuli dominirebulad Sesabamis 
konteqstSi, Sereuli miznis mqone xelSekrulebebi unda CaiTvalos 
samomxmareblo xelSekrulebad.258 

sawyis etapze evropis marTlmsajulebis sasamarTlom ganmarta, 
rom piris profesiul saqmianobasTan minimaluri kavSiric ki 
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gamoricxavs dadebul garigebaze araoficialur viTarebaSi 
dadebuli xelSekrulebis Sesaxeb direqtivis moqmedebas.259 
mogvianebiT igive sasamarTlom saqmeSi `johan gruberi bei va agis 
winaaRmdeg~ miuTiTa, rom Tu xelSekrulebis samewarmeo mizani 
umniSvneloa miwodebis saerTo konteqstTan mimarTebaSi, pirs 
SeuZlia isargeblos momxmarebelTa uflebebis maregulirebeli 
normebiT. sasamarTlos amave gadawyvetilebis mixedviT, piri ver 
daeyrdnoba imas, rom igi momxmarebelia, Tu daudevrobiT 
(uyuradRebobiT) Seqmnis imis STabeWdilebas, rom moqmedebda Tavisi 
samewarmeo interesebis farglebSi (mag. kompaniis titulovani 
furclis, safosto baraTze kompaniis beWduri saTauris an 
misamarTis gamoyeneba).260  

am gadawyvetilebiT sasamarTlom kidev ufro SezRuda 
momxmareblis cneba. garda amisa, sasamarTlom ganmarta 
samomxmareblo xelSekrulebis arsic da miuTiTa, rom samomxmareblo 
xelSekruleba fizikuri piris mier dadebuli garigebaa, romelic 
moqmedebs, erTi mxriv, Tavisi saqmianobis farglebs gareT da, meore 
mxriv, nawilobriv Tavisi savaWro an samewarmeo interesis 
farglebSi. sagulisxmoa, rom es ganmarteba ewinaaRmdegeba evropis 
sabWos sxvadasxva direqtivebSi mocemul momxmareblis cnebas.261  

wevri saxelmwifoebis umravlesobas ar gaaCnia konkretuli 
wesebi dakavSirebul xelSekrulebebTan mimarTebaSi. miuxedavad 
amisa, zogierTi qveyana maT samomxmareblo xelSekrulebad miiCnevs 
im SemTxvevaSi, Tu pirovnuli interesi dominirebs (germania, 
skandinaviuri qveynebi), an Tu kavSiri samewarmeo saqmianobasTan 
mxolod iribia (poloneTi). avstriisa da belgiis kanonmdebloba 
srulad gamoricxavs Sereuli xelSekrulebis samomxmareblo 
kontraqtad kvalifikacias.262  

SeiZleba iTqvas, rom garigebis samomxmareblo xelSekrulebad 
miCnevisaTvis gadamwyvetia, rom misi erT-erTi mxare momxmarebeli 
iyos. winaaRmdeg SemTxvevaSi, SeuZlebeli iqneba momxmarebelTa 
uflebebis damcavi normebis da, maT Soris, xelSekrulebis uaryofis 
uflebis realizeba. amasTan, unda aRiniSnos, rom Sereuli tipis 
samomxmareblo xelSekrulebebSi, momxmareblis cnebis ganmartebis 
sakiTxi ZiriTadad warmoiSoba individualuri mewarmis 
saqmianobasTan mimarTebaSi. Tavisi arsiT individualuri mewarmeoba 
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iseTi fizikuri piris saqmianobaa, romelic moqmedebs Tavisi saxeliT 
swored savaWro-samewarmeo an profesiuli miznebisaTvis. Tumca, imis 
gaTvaliswinebiT, rom aseTi piri Tavisi saxeliT gamodis saqmian 
urTierTobebSi, SesaZlebelia garkveul saxelSekrulebo 
urTierTobebSi bundovani iyos misi moqmedebis mizani. swored 
amitomac, zogierTi qveyana da am SemTxvevaSi magaliTis saxiT 
naSromSi dasaxelebulia germania da skandinaviuri qveynebi, im 
pozicias emxrobian, rom Tu gamokveTilia pirovnuli interesi, 
xelSekrulebis aseTi mxare SesaZlebelia miviCnioT momxmareblad. 

sagulisxmoa, rom saqarTveloSi individualuri mewarmis 
statuss gansazRvravs saqarTvelos kanoni „mewarmeTa Sesaxeb“. 
amasTan, kanonis me-6 muxlis meore nawili adgens, rom 
individualuri mewarme saqmian urTierTobebSi gamodis sakuTari 
saxeliT. damatebebi daiSveba am muxlis me-5 punqtiT 
gaTvaliswinebuli pirobebis dacviT. mexuTe muxli ki miuTiTebs, rom  
safirmo saxelwodebas ar unda erTodes raime iseTi damateba, 
romelmac SeiZleba SecdomaSi Seiyvanos mesame piri an/da gamoiwvios 
Secdoma an/da gaugebroba mewarme subieqtis formisa Tu saqmianobis 
moculobis an/da partniorTa urTierTobis gamo. 

aRniSnuli daTqma faqtobrivad avaldebulebs individualur 
mewarmeebs saqmiani urTierTobebi awarmoon samewarmeo formaze 
miTiTebiT, raTa Tavidan iqnes acilebuli mesame pirTa SecdomaSi 
Seyvana. Sesabamisad, Tu xelSekrulebis mxare fizikuri piria, igi 
mxolod im SemTxvevaSi unda CaiTvalos momxmareblad, Tu 
xelSekrulebas debs Tavisi saxeliT, samewarmeo saqmianobis formaze 
miTiTebis gareSe. aseT viTarebaSi dadebuli xelSekruleba ki, 
samomxmareblo xelSekrulebad unda CaiTvalos.  

4.3.5. mewarme 

samomxmareblo xelSekrulebis mniSvnelovani elementi is aris, 
rom xelSekrulebis meore mxare aucileblad unda iyos sakuTari 
savaWro, profesiuli anda samewarmeo miznebisaTvis moqmedi piri – 
mewarme. sxva saxis urTierTobebze momxmarebelTa uflebebis damcavi, 
savaldebulo xasiaTis mqone danawesebi ar vrceldeba.263 Sesabamisad, 
xelSekrulebebSi, sadac momxmarebeli uflebamosilia isargeblos 
xelSekrulebis uaryofis uflebiT, meore mxare yovelTvis mewarmea. 
evrokavSirisa da evrosabWos 2011/83 direqtiva `momxmarebelTa 
uflebebis Sesaxeb~ mewarmed miiCnevs nebismier fizikur an iuridiul 
pirs, romelic moqmedebs piradad an nebimsmieri mesame piris 
meSveobiT, vinc moqmedebs misi saxeliT, miznebisTvis, romelic 
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dakavSirebulia savaWro, samewarmeo saqmianobasTan, xelobasTan an 
profesiasTan.264  

amasTan, mxolod garigebis dadebis faqti ar aris mewarmis 
cnebis savaldebulo rekviziti.265 xelSekrulebebSi, sadac 
momxmarebeli Tavad warmoadgens gamyidvels anda momsaxurebis 
SemTavazebels, iseve rogorc SemTxvevebSi, roca xelSekrulebis 
orive mxare momxmarebelia uaryofis ufleba, xelSekrulebis 
savaldebulo pirobad ar miiCneva. misi gaTvaliswineba uSualod 
mxareTa nebaze iqneba damokidebuli.266 Sesabamisad, araoficialur 
viTarebaSi anda distanciurad dadebul xelSekrulebebSi nebis ukan 
gamoTxovis ufleba eqskluziurad momxmarebels ekuTvnis. 
xelSekrulebis meore mxares, romelic, Cveulebriv, mewarmea, 
kanonmdeblobiT ara aqvs miniWebuli msgavsi upiratesoba.267 

amasTan, distanciurad dadebul xelSekrulebebSi, sadac 
gamoiricxeba pirispir komunikaciis SesaZlebloba, kontragentis 
identificireba gacilebiT rTulia. momxmarebelTa uflebebis 
dacviTi normebi ki efeqturia mxolod im SemTxvevaSi, roca 
xelSekrulebis erTi mxare mewarme, xolo meore mxare -
momxmarebelia.  

pirdapiri komunikaciis reJimSi es problema faqtobrivad ar 
arsebobs. amis sapirispirod, distanciuri komunikaciis pirobebSi, 
momxmarebeli yovelTvis ver iqneba darwmunebuli imaSi, rom 
marTlac mewarmesTan debs xelSekrulebas. ar aris gamoricxuli, 
rom meore mxare iseTive momxmarebeli aRmoCndes, rogoric TviTonaa. 
aseT SemTxvevaSi ki, evropuli aqtebiT gaTvaliswinebuli dacviTi 
RonisZiebebi da, maT Soris, xelSekrulebis uaryofis ufleba 
usargeblo aRmoCndeba, xolo keTilsindisieri momxmarebeli dacvis 
gareSe darCeba. metic, distanciuri meTodebiT movaWre SeiZleba ise 
moiqces, rom momxmarebels afiqrebinos, rom TviTonac momxmarebelia 
da amiT Tavi aaridos specialuri normebis gavrcelebas Tavis 
saqmianobaze. momxmarebels aseve SeiZleba gulwrfelad miaCndes, rom 
yvela piri, vinc saqonelsa da momsaxurebas eleqtronulad 
sTavazobs, profesionali movaWrea.268 
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debatebi imis Sesaxeb, Tu rogor daecvaT momxmareblebi 
eleqtronulad vaWrobis dros, damTavrda mewarmeTa  
valdebulebebis gamkacrebiT. kerZod, distanciurad dadebul 
xelSekrulebebSi pirdapir unda mieTiTos mewarmis/movaWris 
maidentificirebeli monacemebi. garda amisa, mewarmeebi SeiZleba 
iyenebdnen eleqtronul platformebs distanciurad vaWrobisaTvis. 
yovelgvari bundovanebis Tavidan acilebis mizniT, aseTi 
eleqtronuli platformebic, miekuTvneba distanciuri vaWrobisaTvis 
organizebul sistemas. Sesabamisad, eleqtronuli platformis 
meSveobiT dadebuli xelSekruleba CaiTvleba distanciurad 
dadebul garigebad da momxmarebeli uflebamosili iqneba 
isargeblos xelSekrulebis uaryofis uflebiTac, metic, mewarme ver 
miuTiTebs imaze, rom momxmareblis SecdomaSi Seyvana kompiuteruli 
programis anda eleqtronuli platformis mflobeli piris 
moqmedebis Sedegia.269   

4.3.6. momxmarebeli da mewarme saqarTvelos kanonmdeblobaSi 

saqarTvelos kanonmdeblobaSi momxmareblis cnebis erTiani 
koncefcia jer damkvidrebuli ar aris. igive SeiZleba iTqvas 
mewarmis legalur definiciazec. 2012 wlamde moqmedi kanoni 
`momxmarebelTa uflebebis dacvis Sesaxeb~, momxmarebels 
ganmartavda, rogorc piradi saWiroebisaTvis saqonlis/samuSaos, 
momsaxurebis/gamomyenebel, SemZen, SemkveT, an aseTi ganzraxvis mqone 
moqalaqes. mewarmis ganmartebas ki danawevrebuli saxiT iZleoda: 
damamzadeblis, gamyidvelis, Semsruleblis cnebebs erTmaneTisagan 
damoukideblad ganixilavda.270 

momxmarebelTa uflebebis Sesaxeb erTiani sakanonmdeblo aqtis 
ararsebobis pirobebSi, konkretuli sferos regulirebisaTvis 
miRebuli aqtebi, urTierTobis specifikidan gamomdinare 
`momxmareblis~ damoukidebel cnebebs iTvaliswinebs.271 `mewarmis~ 
cnebac samomxmareblo xelSekrulebebis miznebisaTvis jerjerobiT 
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reglamentirebuli ar aris. Sesabamisad, winamdebare naSromze 
muSaobis momentisaTvis, SezRuduli varT qarTul kanonmdeblobaze 
dayrdnobiT dasaxelebuli subieqtebis definiciis Taviseburebebze 
msjelobaSi.  

4.4. xelSekrulebis uaryofis uflebis obieqturi Semadgenloba 

momxmarebelTa uflebebis dacvis samarTlisaTvis 
damaxasiaTebelia dacvis saSualebaTa gamoyeneba specialuri 
Semadgenlobis mqone urTierTobebis mimarT. sxva sityvebiT rom 
vTqvaT, momxmareblebi dacvas eqvemdebarebian mxolod konkretul 
situaciaSi, konkretul safrTxeebTan mimarTebaSi, romlebsac 
samarTali arsebiTad miiCnevs.272 momxmarebelTa efeqturi 
dacvisaTvis damkvidrebuli xelSekrulebis uaryofis uflebac ar 
aris gamonaklisi. misi moqmedebis areali, subieqturi Semadgenlobis 
garda, Semoifargleba garkveuli obieqturi kriteriumebiTac, 
romelsac SeiZleba mivakuTvnoT xelSekrulebaTa tipologiuri 
dayofa, rac ukavSirdeba uaryofis uflebis gavrcelebas mxolod 
nasyidobisa da momsaxurebis Sesaxeb xelSekrulebebis mimarT.  

4.4.1. samomxmareblo saqonlis nasyidobis xelSekruleba 

samomxmareblo xelSekrulebebSi, romlebic piradi 
moxmarebisaTvis saqonlis nasyidobas iTvaliswinebs, xelSekrulebis 
sagani, yovelTvis moZravi nivTia.273 Tumca, ra igulisxmeba 
samomxmareblo saqonelSi, 2011/83 direqtivis miRebamde pirdapir 
reglamentirebuli ar iyo. sagulisxmoa, rom evrokavSiris direqtivam 
araoficialur viTarebaSi dadebuli xelSekrulebebis Sesaxeb 
daamkvidra ra xelSekrulebis calmxrivad gauqmebis axali 
standarti, iqve gaamaxvila yuradReba xelSekrulebis saganzec, 
magram igi Semoifargla mxolod konkretuli tipis xelSekrulebebis 
CamonaTvaliT, romelTa mimarTac zRudavda direqtivis moqmedebas 
da, Sesabamisad, arc uaryofis uflebis SesaZleblobas uSvebda.274 
evrokavSirisa da evroparlamentis 1997 wlis direqtiva 
distanciurad dadebuli xelSekrulebebis dros momxmarebelTa 
uflebebis dacvis Sesaxeb, aseve iTvaliswinebda daTqmas im 
xelSekrulebebze, romelTa mimarTac ar uSvebda direqtivis 
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danawesebis moqmedebas, maT Soris, xelSekrulebis uaryofis 
uflebasac, magram arc es aqti ar iZleoda samomxmareblo saqonlis 
ganmartebas.275  

mxolod, `momxmarebelTa uflebebis Sesaxeb~ axal, 2011/83 
direqtivaSi iqna pirdapir gaTvaliswinebuli `saqoneli~, rogorc 
araoficialur viTarebaSi anda distanciurad dadebul garigebebSi, 
xelSekrulebis SesaZlo sagnis aRmniSvneli termini. direqtiviT 
SemoTavazebuli ganmartebis mixedviT, araoficialur viTarebaSi 
anda distanciurad dadebuli xelSekrulebebisaTvis `saqoneli~ 
niSnavs nebismier sxeulebriv, moZrav nivTs, garda nivTebisa, 
romlebic iyideba aRsrulebis miznebisaTvis an kanoniT 
uflebamosili piris mier. wyali, gazi da deni aseve miiCneva 
saqonlad, roca gayidvis mizniT moTavsebulia Sesabamis WurWelSi 
gansazRvruli odenobiT.276  

amdenad, im xelSekrulebebis mimarT, romlebic ar eqceva 
direqtiviT reglamentirebuli `saqonlis~ cnebis qveS, ver iqneba 
gamoyenebuli xelSekrulebis uaryofis ufleba. es gansakuTrebiT 
TvalsaCinoa uZrav nivTebTan mimarTebaSi. direqtiva pirdapir 
gamoricxavs mis moqmedebas miwis nakveTze Senoba-nagebobebis 
aRmarTvis, uZravi nivTebis anda maTze arsebuli sanivTo uflebebis 
gadacemis, gasxvisebis an gauqmebis Sesaxeb xelSekrulebebze, aseve 
sacxovrebeli saxlis droebiT sargeblobaSi gadacemis Sesaxeb 
dadebul garigebebze.277 

4.4.2. xelSekrulebebi momsaxurebis gawevis Sesaxeb  

araoficialur viTarebaSi anda distanciurad dadebuli 
xelSekrulebebis saganTan mimarTebaSi aseve mniSvnelovania imis 
gansazRvra, Tu ras niSnavs `momsaxureba~, vinaidan iseT garigebebSi, 
sadac xelSekrulebis sagani momsaxurebaa, uaryofis uflebis 
moqmedebis pirobebi gansxvavebulia. momxmarebelTa uflebebis 
Sesaxeb 2011/83 direqtiva momsaxurebis xelSekrulebad miiCnevs 
`nasyidobis xelSekrulebisagan gansxvavebul garigebas, romlis 
safuZvelzec, mewarme uzrunvelyofs miwodebas an iRebs 
valdebulebas uzrunvelyos momsaxureba, momxmarebeli ki ixdis an 
valdebulebas iRebs gadaixados Sesabamisi Rirebuleba~.278  
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aseTi xelSekrulebis calmxrivad uaryofis ufleba 
damokidebulia mxareTa mier valdebulebis Sesrulebaze. kerZod, 
momsaxurebis dauyovnebliv da srulad gawevis SemTxvevaSi, 
momxmarebeli ar aris uflebamosili moiTxovos xelSekrulebis 
uaryofa da am momsaxurebaSi gadaxdili Tanxis ukan dabruneba. 
amasTan, mewarmis mier momsaxurebis gawevas win unda uswrebdes 
momxmareblis informirebuli Tanxmoba momsaxurebis gawevis 
dawyebaze da mewarmis mxridan savaldebulo gafrTxileba imis 

Sesაxeb, rom momsaxurebis gawevis dawyebisTanave momxmarebeli 

kargavს xelSekrulebaze uaris Tqmis uflebas.279  

sagulisxmoa, rom saqarTvelos samoqalaqo kodeqsiT 
reglamentirebuli uaryofis ufleba, exeba swored quCaSi dadebul 
iseT xelSekrulebebs, romelTa Sesrulebac dadebisTanave xdeba. 
Tumca, ssk-i ar akonkretebs am xelSekrulebaTa tipologiur mxares. 
igi vrceldeba quCaSi dadebul yvela xelSekrulebaze. qarTulisagan 
gansxvavebiT, evropis saxelSekrulebo samarTali, uaryofis 
uflebaze saubrisas, xelSekrulebis tipze akeTebs aqcents, xolo 
SesrulebisTanave uaryofis uflebis gaqarwylebas, momsaxurebis 
Sesaxeb dadebul xelSekrulebebs ukavSirebs. amasTan, 
gansakuTrebul yuradRebas amaxvilebs imaze, rom momxmarebels 
winaswar unda ecnobos uflebis SemdgomSi gamouyenlobis Sesaxeb. 

V. uaryofis ufleba konkretuli saxelSekrulebo urTierTobebis 
mimarT 

 

xelSekrulebis uaryofis uflebis moqmedeba izRudeba ara mxolod 

xelSekrulebis Sinaarsisa da masSi monawile pirebis mixedviT,  

aramed, momxmareblis nebis formirebis TaviseburebaTa 

gaTvaliswinebiTac. nebis formirebis Tavisebureba ki, gulisxmobs, 

xelSekrulebis dadebas araoficialur viTarebaSi an distanciuri 

komunikaciis meTodebis gamoyenebiT. 

5.1. araoficialur viTarebaSi dadebuli xelSekrulebebi 

xelSekrulebis uaryofis ufleba, rogorc momxmarebelTa 
uflebebis damcavi instrumenti, pirvelad evropis sabWos 1985 wlis 
20 dekembris 85/577 direqtiviT iqna reglamentirebuli. igi exeba 
araoficialur viTarebaSi dadebuli xelSekrulebebis pirobebSi 
momxmarebelTa interesebis dacvas. umeteswilad aq igulisxmeba 
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iseTi SemTxvevebi, roca mewarmeebi (movaWre, momsaxurebis 
SemTavazebeli da a.S.) iyeneben molaparakebis warmoebis TavdasxmiT 
teqnikas da sruliad moulodnel viTarebaSi cdiloben piris 
dayoliebas xelSekrulebis dadebaze.280  

direqtivis miRebis aucilebloba gamowveuli iyo am tipis 
samewarmeo urTierTobebis gansakuTrebuli popularobiT. me-20 
saukunis meore naxevridan, saqonlisa an/da momsaxurebis SeTavazebis 
mizniT momxmarebelTan saxlSi, samuSao adgilze an sazogadoebrivi 
TavSeyris adgilebSi saxelSekrulebo molaparakebebis warmoeba 
komerciis erT-erT yvelaze gavrcelebul formad iTvleboda. 
amitomac evropeli kanonmdeblis mizans im droisaTvis warmoadgenda 
momxmareblis dacva iseT garemoebebSi, sadac xelSekrulebis dadeba 
gamowveuli iyo uCveulo da moulodneli faqtorebiT.281 
umeteswilad aqac igulisxmeboda iseTi SemTxvevebi, roca mewarmeebi 
iyenebdnen molaparakebis warmoebis TavdasxmiT teqnikas da erTi 
SexedviT, sruliad uwyinar, magram, amavdroulad, pirisaTvis 
winaswar gauTvaliswinebel viTarebaSi cdilobdnen mis dayoliebas 
xelSekrulebis dadebaze.282 

1980-iani wlebidan dRemde araoficialur viTarebaSi dadebul 
xelSekrulebebs Tavisi aqtualoba ar daukargavT. piriqiT, 
dRevandel pirobebSi, TiTqmis yvelaferi SeiZleba SesTavazo 
momxmarebels mewarmeTa savaWro punqtebs gareT. Cveuli gaxda 
movaWreTa ucabedi gamoCena konferenciebze, seminarebze, kolegebTan 
araformalur diskusiebze anda sxva sajaro adgilebSi. `kardakar~ 
vaWroba sul ufro popularuli xdeba da, Sesabamisad, aseT 
urTierTobebSi momxmareblis interesebis dacvac prioritetad rCeba. 
Tavis mxriv, dacvis aucilebloba gamowveulia momxmareblis nebis 
formirebis TaviseburebiT, kerZod ki, ofertis miRebiT uCveulo 
garemoSi.283 

araoficialur viTarebaSi dadebuli xelSekrulebebis mimarT 
mometebuli yuradReba ganpirobebulia mxareTa Soris samarTliani 
balansis SenarCunebis mizniT. rogorc wesi, winaswari ganwyobis 
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gareSe xelSekrulebis dadebisas momxmarebeli araTanabar 
mdgomareobaSia gamyidvelTan, romelic ar an ver uzrunvelyofs mas 
saTanado informaciiT. aseT viTarebaSi gamyidvels Tavisuflad 
SeuZlia moaxdinos SemZenis (momxmareblis) nebis formirebaze 
zemoqmedeba, Tavs moaxvios arasasurveli xelSekruleba da 
daarwmunos iseTi gadawyvetilebis miRebaSi, romelsac igi sxva dros 
an adgilas ar miiRebda.284 Careva am tipis saxelSekrulebo 
urTierTobebSi gamowveulia momxmareblis mier nebis gamovlenis 
SemTxveviTi xasiaTiT, ra drosac igi ar aris winaswar momzadebuli, 
ara aqvs warmodgena dasadebi xelSekrulebis Sinaarsze da misgan 
gamomdinare valdebulebebze, ar aris informirebuli analogiuri 
saqonlis Tu momsaxurebis bazarze arsebuli fasebis Sesaxeb.285  

moulodnelobis efeqtis Sedegebis gadalaxvisaTvis da, 
Sesabamisad, arasasurveli xelSekrulebis mboWavi Zalisagan 
gaTavisuflebis mizniT, evropeli kanonmdebeli am konkretuli tipis 
xelSekrulebebisaTvis savaldebulo wesiT iTvaliswinebs 
momxmareblebisaTvis xelSekrulebis uaryofis uflebis miniWebas. am 
sagamonakliso uflebis efeqti vlindeba momxmareblis 
SesaZleblobaSi martivad, yovelgvar samarTlebriv safuZvlebze 
miTiTebis gareSe, aaridos Tavi Tavsmoxveuli xelSekrulebis 
Sedegebs. aseT SemTxvevebSi xelSekrulebis uaryofis uflebis 
erTaderTi winapirobaa araoficialur viTarebaSi xelSekrulebis 
dadebis faqti.  

5.1.1. xelSekrulebebi, romlebic dadebulad iTvleba mewarmeTa 
savaWro punqtebis farglebs gareT 

araoficialur viTarebaSi dadebul xelSekrulebebSi uaryofis 
uflebis dacviTi funqcia mimarTulia momxmareblis nebis 
formirebis iseTi naklis gamosasworeblad, rogoricaa 
gauTvicnobiereblad dadebuli xelSekruleba. momxmarebelTa qcevis 
Sesaxeb kvlevebma cxadyo, rom, Tavisufal garemoSi miRebuli 
gadawyvetilebisagan gansxvavebiT, SezRuduli drois wnexis qveS 
gadawyvetilebis miRebisas, adamianebi an saerTod ar amowmeben 
SeTavazebuli saqonlis maxasiaTeblebs, an akeTeben amas gacilebiT 
naklebi xarisxiT. gadawyvetilebis swrafad miRebis reJimSi 
momxmarebelTa yuradRebis miRma rCeba mniSvnelovani detalebi, 
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romlebic aucileblad miiqcevdnen maT yuradRebas xelSekrulebis 
sxva dros an adgilas dadebis SemTxvevaSi.286 

am TvalsazrisiT gadamwyvetia, Tu rogor da ra faqtorebis 
zemoqmedebis qveS daido xelSekruleba. uCveulo garemoebaSi 
dadebul xelSekrulebebze msjelobisas, upirveles yovlisa, unda 
dadgindes, Tu romeli xelSekruleba CaiTvleba araoficialur 
viTarebaSi dadebulad.  

unda aRiniSnos, rom quCaSi dadebuli yvela xelSekruleba ar 
SeiZleba miviCnioT uCveulo garemoSi an moulodnelad dadebul 
garigebad. yovelTvis ar aris SesaZlebeli bazrobaze an miwisqveSa 
gadasasvlelSi dadebuli xelSekrulebis mimarT gavrceldes 
araoficialur viTarebaSi dadebuli xelSekrulebis danawesebi da, 
Sesabamisad, realizebul iqnas uaryofis uflebac.287 marTalia, 
bazrobaze an quCaSi gamarTul saxeldaxelod mowyobil savaWro 
obieqtze saqonlis yidva, formalurad ki aris araoficialur 
viTarebaSi dadebuli xelSekruleba, magram aseTi adgilebi Tavisi 
daniSnulebiT gamiznulia savaWrod da iq misuli momxmarebeli 
winaswar aris ganwyobili raime nivTis SesaZenad.288 amitomac, quCaSi 
mowyobil savaWro daxlTan saqonlis SeZena ar iTvleba 
araoficialur viTarebaSi dadebul xelSekrulebad da arc 
momxmareblisTvis warmoSobs dadebuli xelSekrulebis uaryofis 
uflebas.289 

sakanonmdeblo danawesebis sicxadisaTvis, iseve rogorc 
momxmarebelTa uflebebis dacvisaTvis, erTgvarovani midgomis 
uzrunvelsayofad, evropuli direqtivebiT pirdapir ganisazRvra 
SemTxvevebi, romelTa arsebobis pirobebSi xelSekrulebebi miiCneva 
araoficialur viTarebaSi dadebulad. kerZod, aseTebia: 1) nebismeri 
xelSekruleba, romelic dadebulia momxmareblisa da mewarmis 
TandaswrebiT adgilebSi, romlebic ar ganekuTvneba mewarmis 
Cveulebrivi saqmianobis adgils an iuridiul adgilsamyofels, 
Tumca Sinaarsobrivad mewarme an misi warmomadgeneli swored Tavisi 
profesiuli miznebisTvis moqmedebs; 2) momxmareblisaTvis 
gakeTebuli oferti pirvel punqtSi aRweril garemoSi; 3) garda 
amisa, im SemTxvevaSic, roca xelSekruleba dadebulia mewarmis 
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Cveulebrivi saqmianobis adgilze an distanciuri komunikaciis 
nebismieri saSualebiT, magram mas win uZRoda momxmareblisadmi 
personaluri mimarTva da misi dayolieba xelSekrulebis dadebaze 
adgilebSi, romelic ar miekuTvneba mewarmis Cveulebrivi saqmianobis 
adgils da 4) xelSekruleba, dadebuli mewarmis mier organizebuli 
eqskursiis dros, romlis mizani an Sedegia momxmareblis dayolieba 
xelSekrulebis dadebaze.290 

5.1.1.1. xelSekruleba, romelic dadebulia momxmareblisa da 
mewarmis TandaswrebiT im adgilebSi, romlebic ar 
ganekuTvneba mewarmis Cveulebrivi saqmianobis adgils 

xelSekrulebis araoficialur viTarebaSi dadebulad 
miCnevisaTvis gadamwyvetia is garemo, romelSic xelSekruleba ideba. 
garda amisa, mniSvnelovania, rom mewarmis saqmianoba 
identificirebadi ar iyos, rogorc sajaro vaWrobis adgili. am 
TvalsazrisiT evropeli kanonmdebeli ramdenime garemoebas usvams 
xazs. `momxmarebelTa uflebebis Sesaxeb~ 2011/83 direqtivasTan 
dakavSirebiT evrokomisiis mier gamoqveynebul gaidlainSi 
ganmartebulia, rom samewarmeo saqmianobis adgilad unda CaiTvalos 
mewarmis mudmivi an Cveulebrivi saqmianobis adgili. amdenad, quCaSi 
mowyobili savaWro daxlebi CaiTvleba Cveulebriv samewarmeo 
saqmianobad, Tu vaWrobis es forma mudmivi an regularuli 
xasiaTisaa. garda amisa, Tu mewarme iyenebs sajaro sivrces, parks, 
skvers, sanapiro zols mxolod turistuli sezonis ganmavlobaSi, 
esec unda CaiTvalos Cveulebriv samewarmeo saqmianobad, Tu aseTi 
adgilebis savaWrod gamoyeneba regularulad xdeba, magaliTad, 
yoveli sezonis dros.291  

amis sapirispirod, roca mewarme Tavisi saqmianobisaTvis 
droebiT iyenebs sajaro sivrces, am dros dadebuli xelSekrulebebi 
unda CaiTvalos araoficialur viTarebaSi dadebulad. kerZod, im 
SemTxvevaSi, roca mewarme sTavazobs saqonels an momsaxurebas 
momxmareblebs erTjeradad an xanmokle drois ganmavlobaSi 
konkretuli miznisaTvis mowyobil savaWro adgilze – savaWro 
centrSi an Ria sajaro sivrceSi sagangebod mowyobil daxlTan, 
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aseTi droebiTi savaWro obieqtebi ar iTvleba mewarmeTa mudmiv anda 
Cveulebriv samewarmeo saqmianobis adgilad.292 am dros dadebuli 
xelSekrulebebi unda ganvixiloT, rogorc araoficialur 
viTarebaSi dadebuli garigebebi. Sesabamisad, xelSekrulebis 
dadebamde momxmarebels unda ganemartos misi uaryofis 
SesaZleblobisa da wesis Sesaxeb werilobiTi formiT.293 magaliTad, 
`samsungis~ firmis oficialuri distributori Tavisi Cveulebrivi an 
mudmivi samewarmeo saqmianobis adgilisagan moSorebiT, sxva savaWro 
obieqtze (savaWro molSi) sagangebod moawyobs savaWro sivrces 
Tavisi produqciis reklamirebisa da SeTavazebisaTvis. am aqciis 
farglebSi, droebiT mowyobil savaWro obieqtze SeZenili saqonlis 
mimarT unda gavrceldes araoficialur viTarebaSi dadebuli 
xelSekrulebebis maregulirebeli wesebi. Sesabamisad, aseT 
pirobebSi dadebuli xelSekrulebebis mimarT, momxmarebeli 
uflebamosili iqneba isargeblos xelSekrulebis uaryofis uflebiT.  

amasTan, momxmareblis informirebis valdebuleba 
xelSekrulebis uaryofis uflebis Sesaxeb, mewarmes awevs. Tu igi ar 
Seasrulebs am valdebulebas, xelSekrulebis araoficialur 
viTarebaSi dadebulad mtkicebis tvirTic mas daekisreba. mewarmem 
unda amtkicos, rom vaWrobis konkretuli forma mudmivi anda 
regularuli xasiaTisaa. metic, Tu mewarmis saqmianobis 
identificireba sajaro vaWrobad pirdapir ar gamomdinareobs 
vaWrobis formidan, igi unda ganimartos, rogorc araoficialur 
viTarebaSi ganxorcielebuli saqmianoba.294 

5.1.1.2. momxmareblisaTvis individualurad mimarTvis Sedegad 
dadebuli xelSekrulebebi 

calke yuradReba eTmoba SemTxvevebs, roca xelSekruleba ideba 
mewarmis Cveulebrivi saqmianobis adgilze an distanciuri 
komunikaciis nebismieri saSualebiT, magram mas win uZRoda 
momxmareblisadmi personaluri da individualuri mimarTva da misi 
dayolieba xelSekrulebis dadebaze adgilebSi, romelic ar 
miekuTvneba mewarmis Cveulebrivi saqmianobis adgils.  

aseT viTarebaSi momxmarebelTa dacva maTTvis xelSekrulebis 
uaryofis uflebis miniWebiT, ganpirobebulia naCqarevad miRebuli 
gadawyvetilebis uaryofiTi Sedegebis gadasalaxavad. kerZod, 
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warmovidginoT SemTxveva, roca quCaSi mimaval momxmarebels 
gaaCerebs romelime kompaniis warmomadgeneli da SesTavazebs mas 
garkveuli momsaxurebis pakets. daarwmunebs mis unikalurobaSi, Tavs 
moaxvevs sxvadasxva pirobebs, ar moeSveba, sanam ar miiyvans uaxloes 
ofisamde da ar moawerinebs xels xelSekrulebaze. am situaciaSi 
gansakuTrebiT vlindeba xelSekrulebis uaryofis uflebis dacviTi 
funqcia. saxlSi wasul momxmarebels eZleva damatebiTi dro `azrze 
mosasvlelad~, dadebuli xelSekrulebis gadasaxedad da saboloo 
gadawyvetilebis misaRebad. 

aqve unda aRiniSnos, rom xelSekrulebis uaryofis uflebis 
miznebisaTvis aucilebelia saxeze iyos `personaluri da 
individualuri~ mimarTvis faqti. ase, magaliTad, Tu kompaniis 
warmomadgeneli quCaSi mimaval momxmarebels gaaCerebs da 
SesTavazebs momsaxurebis paketis buklets, romlis gacnobis 
Sedegadac momxmarebeli mogvianebiT dadebs xelSekrulebas, es ar 
CaiTvleba araoficialur viTarebaSi dadebul xelSekrulebad. 
Sesabamisad, momxmarebeli ar iqneba daculi xelSekrulebis 
uaryofis imperatiuli Zalis mqone uflebiT.295 

5.1.1.3. xelSekruleba, dadebuli mewarmis mier organizebuli 
eqskursiis dros 

araoficialur viTarebaSi dadebul xelSekrulebebs aseve 
miekuTvneba iseTi garigebebi, romlebic dadebulia mewarmis mier 
organizebuli eqskursiebis dros. amasTan, mniSvneloba ara aqvs 
xelSekruleba mewarmis Cveulebrivi saqmianobis adgilze daideba, 
TuU mis gareT. gadamwyvetia, rom xelSekrulebis dadebis survili 
momxmarebels Camouyalibdes misi nebis formirebaze mewarmis 
gavleniT. metic, arc imas aqvs mniSvneloba, eqskursia miznad 
isaxavda momxmareblis dayoliebas xelSekrulebis dadebaze Tu 
mxolod saqonlisa da momsaxurebis SeTavazebas.296  

araoficialur viTarebaSi dadebuli xelSekrulebebis 
mocemuli ganmarteba exmianeba evropis marTlmsajulebis 
sasamarTlos praqtikasac. kerZod, sasamarTlos praqtikidan SeiZleba 
gamovyoT, `Travel Vac SL v Manuel Jose Antelm Sanchis~-is saqme, romelmac 
gavlena iqonia ara mxolod eqskursiis pirobebSi dadebuli 
xelSekrulebis, aramed zogadad araoficialur garemoSi dadebuli 
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xelSekrulebebisa da xelSekrulebis uaryofis uflebis 
ganmartebaze.297  

saqmis faqtobrivi garemoebebi: 

kompania `Travel Vac~-ma gaugzavna mister antelm sanCess 
ramdenime werili, romliTac hpirdeboda mas saCuqris gadacemas 
yovelgvari Semxvedri valdebulebebis gareSe. mister sanCesi 
valensiaSi cxovrobda (espaneTi). saCuqris misaRebad igi unda 
Casuliyo qalaq deniaSi, romelic mdebareobda 100 kilometris 
moSorebiT misi sacxovrebeli adgilidan. am werilebs mohyveboda 
satelefono zarebic, romelTa meSveobiT mister sanCes 
mouwodebdnen saswrafod mieRo saCuqari.  

1996 wlis 14 seqtembers mister sanCesma bolos da bolos 
gadawyvita saCuqris misaRebad wasvla. mas Txoves misuliyo 
prezentaciisaTvis gankuTvnil adgilas. mister sanCesi ramdenime 
saaTis ganmavlobaSi daayovnes q. deniaSi gamarTul RonisZiebaze, ra 
drosac sistematiurad sTavazobdnen alkoholur sasmelebs. 
sabolood igi daTanxmda mieRo kompaniis SeTavazeba da SeeZina 
avejiT gawyobili apartamentis 1/51 ganuyofeli wili `parque denia 
developmentSi~.  

xelSekrulebis pirobebis Tanaxmad, mister sanCesi 
uflebamosili iqneboda esargebla apartamentebiT 19 kviris 
ganmavlobaSi SeTanxmebuli grafikis mixedviT. kompaniam aseve ikisra 
valdebuleba uzrunveleyo mister sanCesi damatebiTi servisebiT, 
rogoricaa: Senobis movla, vadiani TanasakuTrebis grafikis 
administrireba da marTva, uZravi qonebis saerTo servisebis 
gamoyeneba da saerTaSoriso sakurorto amxanagobis wevroba. 
kompaniis ganmartebiT, saerTaSoriso klubis wevroba iTvaliswinebda 
garkveul SeTavazebebs. kerZod, SemZens SesaZlebloba eZleoda 
gadaecvala misi dasvenebis dReebi klubis wesebis mixedviT sxva 
dReebze. 

mister sanCesis mier gadasaxdeli Tanxa Seadgenda daaxloebiT 
6 550 evros, saidanac daaxloebiT 1700 evro ganuyofeli wilis fasi 
iyo, xolo danarCeni - damatebuli Rirebulebis gadasaxadi, 
apartamentSi ganTavsebul avejze saerTo sakuTrebis gadasaxadi, 
zemoaRniSnuli servisebi da saerTaSoriso sakurorto amxanagobis 
sawevro. garda amisa, xelSekrulebis Tanaxmad, mister antelm sanCess 
SeeZlo esargebla xelSekrulebis uaryofis uflebiT 
xelSekrulebis xelmoweridan 7 dRis ganmavlobaSi, ris Sesaxebac 
kompaniisaTvis unda ecnobebina avTenturi dokumentiT. im 
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SemTxvevaSi, Tu mister sanCesi gamoiyenebda uaryofis uflebas, mas 
daekisreboda zianis anazRaureba xelSekrulebis saerTo 
Rirebulebis 25%-is odenobiT. 

mxareebi SeTanxmdnen, rom mister antelm sanCesi mividoda 
bankSi xelSekrulebis dadebis damadasturebeli dokumentis 
xelmosawerad, ZiriTadi xelSekrulebis dadebidan sami dRis vadaSi, 
magram araugvianes 1996 wlis 17 Tebervlamde.  

SeTanxmebis miuxedavad, daTqmul dros mister antelm sanCesi 
bankSi ar gamocxadda. amis nacvlad igi mivida kompania `Travel Vac~-is 
saTao ofisSi, q. valensiaSi (espaneTi) da zepirad ganacxada, rom 
xelSekruleba mTlianad iuridiuli Zalis armqone iyo da moiTxova 
mis mier xelmowerili sabuTebis ukan dabruneba. 1996 wlis 22 
noembers kompania `Travel Vac~-ma Seitana saCivari adgilobrivi 
sasamarTlos pirvel instanciaSi da moiTxova mister antelm 
sanCesis mimarT saaRsrulebo furclis gamowera. 

erovnulma sasamarTlom SekiTxviT mimarTa evropis 
marTlmsajulebis sasamarTlos. kerZod, sasamarTlos winaSe daisva 
Semdegi sakiTxis ganmartebis aucilebloba: 1) vrceldeboda Tu ara 
zemoaRniSnul saqmeze araoficialur viTarebaSi dadebuli 
xelSekrulebebis maregulirebeli normebi da meore, SeeZlo Tu ara 
mister sanCess wamoeyenebina Semxvedri moTxovna xelSekrulebis 
gauqmebis Sesaxeb. 

sasamarTlos gadawyvetileba (SeniSvna: gadawyvetilebis miRebis 
droisaTvis moqmedebda 85/577 direqtiva). 

dasmul SekiTxvebze pasuxis gacemamde sasamarTlom calke 
gaamaxvila yuradReba direqtivis moqmedebis farglebze da ganmarta, 
rom 1985 wlis 20 dekembris 85/577 direqtiva `araoficialur 
viTarebaSi dadebul xelSekrulebebSi momxmarebelTa uflebebis 
dacvis Sesaxeb~ ar vrceldeba im xelSekrulebebze, romlebic exeba 
uZravi qonebis mSeneblobas, yidva-gayidvas, qiravnobas an sxva 
xelSekrulebebs, romlebic uZrav qonebas ukavSirdeba. aqve mieTiTa, 
rom zemoaRniSnuli situacia ar exeboda mxolod uZrav qonebaze 
uflebas, aramed igi moicavda sxva saxis erTmaneTisagan 
damoukidebel momsaxurebasac, romelTa Rirebuleba gacilebiT 
maRalia, vidre uZravi qonebis sargeblobis ufleba. sasamarTlom 
CaTvala, rom 85/577 direqtiva unda gavrceldes im 
xelSekrulebebzec, romlebic ukavSirdeba uZrav qonebaze uflebis 
mopovebas, Tu masTan dakavSirebuli momsaxurebis gawevis pirobebis 
Rirebuleba ufro maRalia, vidre uSualod uZravi qonebiT 
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sargeblobis ufleba. Sesabamisad, momxmarebelic unda iqnas 
uzrunvelyofili xelSekrulebis uaryofis imperatiuli uflebiT.298 

garda amisa, pirveli instanciis sasamarTlos mier daisva 
konkretuli Sinaarsis Semdegi SekiTxvebi: 1) SesaZlebelia Tu ara 
xelSekruleba CaiTvalos araoficialur viTarebaSi dadebulad, Tu 
igi dadebulia movaWris mier organizebuli eqskursiis dros, 
turistul kompleqsSi, sadac ganTavsebulia vadiani 
TanasakuTrebisaTvis gankuTvnili apartamentebi, qalaqSi, romelSic 
momxmarebeli miipatiJes da sadac movaWres ara aqvs registrirebuli 
ofisi.299 

sasamarTlom ganmarta, rom, jer erTi, xelSekruleba 
dadebulia sxva qalaqSi da ara imaSi, sadac cxovrobda mister 
sanCesi. qalaqi, romelSic moxda pirobebze SeTanxmeba, garkveuli 
distanciiTaa daSorebuli misi adgilsamyofelidan. Sesabamisad, 
daTqmul adgilas misasvlelad saWiro iyo organizebul 
mogzaurobaSi monawileobis miReba, rac direqtivis miznebisaTvis 
ganixileba eqskursiad. meore, roca aseTi eqskursiis organizebis 
iniciativa mewarmisagan momdinareobs, rac gamoixateba werilis an/da 
satelefono zaris meSveobiT momxmareblis mowvevaSi konkretul 
adgilze, Sesabamisi TariRis, droisa da adgilis miTiTebiT, es 
direqtivis miznebisaTvis ganixileba, rogorc mewarmis mier 
organizebuli eqskursia. rac Seexeba sakiTxs imis Sesaxeb, 
xelSekrulebis dadebis adgili unda CaiTvalos Tu ara 
araoficialur garemoebaSi dadebul garigebad, aq mniSvnelovania im 
adgilis gansazRvra, sadac movaWre Tavis mimdinare samewarmeo 
saqmianobas axorcielebs da romelic zustadaa identificirebuli, 
rogorc sajaro vaWrobis adgili. 

zemoaRniSnulis gaTvaliswinebiT, evropis marTlmsajulebis 
sasamarTlom Semdegnairad daasabuTa Tavisi pasuxi dasmul 
SekiTxvaze: xelSekruleba, movaWris mier organizebuli eqskursiis 
pirobebSi, mewarmis Cveulebrivi saqmianobis adgilisagan moSorebiT 
dadebulad unda CaiTvalos, Tu 1) xelSekruleba dadebulia iseT 
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adgilas, sadac momxmarebeli specialurad iqna miwveuli mewarmis 
mier; 2) es adgili mdebareobs momxmareblis sacxovrebeli 
adgilisagan moSorebiT da gansxvavdeba im adgilisagan, sadac 
mewarme Cveulebriv eweva Tavis samewarmeo saqmianobas; 3) igi aSkarad 
ar aris identificirebadi, rogorc sajaro vaWrobis adgili; 4) 
mowveva miznad isaxavs momxmareblisaTvis saqonlisa da momsaxurebis 
SeTavazebas. 

erovnuli sasamarTlos Semdegi SekiTxva exeboda 
xelSekrulebis uaryofis uflebis gamoyenebis winapirobebs. kerZod, 
xelSekrulebis uaryofis uflebis ganxorcielebisaTvis, sakmarisia 
Tu ara mxolod is faqti, rom xelSekruleba daido araoficialur 
viTarebaSi, Tu damatebiT saWiroa imis dadastureba, rom 
momxmareblis nebis gamovlena moxda mewarmis gavlenis an 
zemoqmedebis Sedegad. 

evropis marTlmsajulebis sasamarTlom miuTiTa, rom rodesac 
xelSekruleba ideba mewarmis Cveulebrivi samewarmeo saqmianobisagan 
moSorebiT, momxmarebeli moumzadebelia saxelSekrulebo 
molaparakebebisaTvis. mas ar SeuZlia Seadaros SeTavazebuli 
saqonlis xarisxi da fasi sxva SeTavazebebs. amitom momxmarebels 
unda mieces xelSekrulebaze uaris Tqmis ufleba, rac mas 
SesaZleblobas miscems gaiazros xelSekrulebiT nakisri 
valdebulebebi. Sesabamisad, sasamarTlom daaskvna, rom 
xelSekrulebis uaryofis uflebis realizebisaTvis mewarmis mxridan 
gansakuTrebuli zemoqmedeba an manipulacia ar moiTxoveba da arc am 
faqtebis damtkicebis tvirTi awevs momxmarebels. mTavaria, rom 
xelSekruleba dadebuli iyos mewarmis Cveulebrivi saqmianobis 
adgilisagan moSorebiT, araoficialur viTarebaSi.300 

amdenad, Tu momxmareblis nebis gamovlena xelSekrulebis 
dadebaze ganpirobebulia mewarmis mier organizebuli eqskursiis 
Sedegad, igi uflebamosilia Tavi daaRwios arasasurvel 
xelSekrulebis mboWavi Zalis efeqts, gamovlenili nebis ukan 
gamoTxovis gziT. erTaderTi, rac momxmarebels am SemTxvevaSi 
moeTxoveba, aris uflebis ganxorcieleba dadgenil vadaSi da 
Sesabamisi wesiT. 

5.1.1.4. araoficialur viTarebaSi dadebuli xelSekrulebebis 
sxva SemTxvevebi 

`momxmarebelTa uflebebis Sesaxeb~ 2011/83 direqtiva 
araoficialur viTarebaSi dadebul xelSekrulebad aseve ganixilavs 
iseT SemTxvevebs, roca xelSekrulebis dadeba xdeba uSualod 
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momxmareblis sacxovrebel saxlTan an samuSao adgilze. amasTan, am 
dros mniSvneloba ara aqvs mewarmis viziti momxmareblis mieraa 
inicirebuli Tu ara. magaliTad, maSinac, roca momxmarebeli 
gamoiZaxebs (daurekavs) mewarmis warmomadgenels Tavis saxlSi an 
samsaxurSi da maSinac, Tu movaWre TviTon miakiTxavs momxmarebels 
dasaxelebul adgilebSi saqonelis anda momsaxurebis SeTavazebis 
mizniT, aseT garemoSi dadebuli xelSekruleba CaiTvleba 
araoficialur viTarebaSi dadebul garigebad. Sedegad ki, 
momxmarebels eqneba misi uaryofis ufleba dadgenili wesebis 
dacviT.301 

metic, Tu mewarmis viziti inicirebulia momxmareblis 
gamoZaxebiT konkretuli nivTis SeZenis Tu momsaxurebis miRebis 
mizniT, magram momxmareblisaTvis moulodnelad xelSekrulebis 
sagani xdeba sul sxva saqoneli anda momsaxureba, romlis Sesaxeb 
momxmarebeli winaswar ar iyo informirebuli da misTvis ucnobia 
msgavsi saqonlis Sesaxeb informacia anda bazarze arsebuli fasebi, 
es SemTxvevac ganixileba, rogorc araoficialur viTarebaSi 
dadebuli xelSekruleba. 302  

amasTan, xelSekruleba araoficialur viTarebaSi dadebulad 
ar CaiTvleba, Tu mewarmis pirveladi viziti momxmarebelTan miznad 
isaxavda mxolod gasayidi saqonlis Tu SeTavazebuli momsaxurebis 
aRweras an xarisxisa da Sinaarsis Sefasebas da ar moiTxovs 
momxmareblis raime saxis moqmedebas an gadawyvetilebis miRebas. 
mogvianebiT, mewarmis amgvari moqmedebis Sedegad mewarmis Cveulebriv 
adgilsamyofelze gaformebuli an distanciurad dadebuli 
xelSekruleba ar miiCneva araoficialur viTarebaSi dadebul 
garigebad. 303 

amdenad, xelSekruleba araoficialur viTarebaSi dadebulad 
CaiTvleba roca, xelSekrulebis dadebaze momxmareblis nebis 
gamovlena ganpirobebulia misTvis sruliad moulodneli 
garemoebiT, rogoricaa, magaliTad, xelSekrulebis dadebaze 
ofertis miReba sacxovrebeli saxlis karTan, satransporto 
saSualebaSi, Ria sajaro adgilas an dasasveneblad yofnis dros - 
sastumroSi, pansionatSi, droebiT daqiravebul saxlSi an, 
magaliTad, zRvis sanapiroze garujvisas. aseT dros imdenad didia 
moulodnelobis efeqti, rom xSir SemTxvevebSi nebis gamovlena ar 
asaxavs adamianis obieqtur ganwyobas dasadebi garigebis mimarT. 
xelSekruleba ideba mxolod mewarmis damarwmunebeli da 
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Tavsmoxveuli qcevis Sedegad.304 amitom ar aris gamoricxuli, rom 
momxmareblis Tanxmoba xelSekrulebis dadebaze iseTi martivi 
mizeziTac iyos gamowveuli, rogoricaa momabezrebeli mewarmis 
Tavidan mocileba. am dros, rogorc wesi, momxmarebels ara aqvs 
dafiqrebis dro miRebuli gadawyvetilebis adekvaturobaze. igi 
moklebulia informirebuli gadawyvetilebis miRebis SesaZleblobas 
da ver gansazRvravs, ramdenad Seesabameba gamyidvelis mier 
SeTavazebuli saqoneli an momsaxureba mis namdvil survils.305 

SeiZleba iTqvas, rom yvela ganxilul SemTxvevas axasiaTebs 
erTi Tavisebureba – moulodnelobis efeqti, rac mewarmeTa 
marketinguli politikis ZiriTadi strategiaa da am urTierTobebSi 
momxmarebelTa araTanabari mdgomareobis ganmsazRvrelia. aseT 
pirobebSi momxmarebeli ixibleba ucnaur viTarebaSi SemoTavazebuli 
garigebiT, ganicdis TviTkmayofilebas, roca misadmi gamovlenilia 
individualuri yuradReba misTvis gansakuTrebulad komfortul 
garemoSi, saxlSi vizitisas. am dros yuradRebis miRma rCeba 
garigebis negatiuri mxare - xelSekrulebis fasi, romelic, 
Cveulebriv, orjer aRemateba analogiuri saqonelis sabazro fasebs, 
iseve rogorc SeZenili nivTis xarisxi.306  

umeteswilad dasaxelebuli riskebis gaTvaliswinebiT aniWebs 
kanonmdebeli momxmarebels xelSekrulebis mboWavi Zalisagan 
martivad gaTavisuflebis SesaZleblobas, rac xelSekrulebis 
calmxrivad gauqmebis uflebaSi vlindeba. aseT SemTxvevebSi 
xelSekrulebis dadebaze gamovlenili nebis ukan gamoTxovis ufleba 
momxmarebels aZlevs Sanss, yovelgvari pasuxismgeblobis gareSe, 
martivad daaRwios Tavi xelSekrulebis mboWav Zalas.  

5.1.2. araoficialur viTarebaSi dadebuli xelSekrulebebi, 
romelTa mimarTac xelSekrulebis uaryofis uflebas ara 
aqvs savaldebulo xasiaTi 

araoficialur viTarebaSi dadebul xelSekrulebebSi, 
momxmareblis mier aqceptis ukan gamoTxovis Taobaze saerTo 
koncefciis damkvidrebis paralelurad, evropeli kanonmdebeli ar 
zRudavs evrokavSiris wevr saxelmwifoebs gansxvavebuli 
regulaciebi SemoiRon im SemTxvevebSi Tu saqonlis an momsaxurebis 
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Rirebuleba ar aRemateba 50 evros. kerZod, `momxmarebelTa 
uflebebis Sesaxeb~ 2011/83 direqtivis Tanaxmad, wevr saxelmwifoebs 
SeuZliaT TviTon gadawyviton gaavrcelon Tu ara am direqtivis 
danawesebi araoficialur viTarebaSi dadebul iseT 
xelSekrulebebze, romelTa fasic ar aRemateba 50 evros. maT ufro 
dabali zRvris dadgenac SeuZliaT TavianT erovnul 
kanonmdeblobaSi.307 

SedarebiT dabali Rirebulebis mqone xelSekrulebebis mimarT 
aseTi damokidebuleba nakarnaxevia wvrilmani produqciiT movaWre 
pirebisadmi liberaluri damokidebulebiT, magram es sulac ar 
niSnavs, rom momxmarebeli saTanadod ar unda iyos daculi. aseT 
SemTxvevebSi igulisxmeba, rom dabali Rirebulebis mqone 
xelSekrulebebi ar iTvleba Warbi safrTxis Semcvelad, xolo misi 
subieqtebi specialuri dacvis obieqtebad ar ganixilebian.308 aseT 
xelSekrulebebad SeiZleba miviCnioT uamravi yoveldRiuri yofiTi 
garigebebi, romlebic miznad isaxavs erTjeradi momsaxurebis gawevas 
da Tavisi SinaarsiTa da bunebiT ver iqneba miCneuli momxmarebelze 
zewolis Sedegad. aseT xelSekrulebaTa ricxvs ganekuTvneba, 
magaliTad, saxlis dalagebis, gazonis SekreWis, Robis SeRebvis da 
sxva msgavsi araformaluri xasiaTis kontraqtebi.309 sagulisxmoa, 
rom direqtiva pirdapir ar miuTiTebs eqneba Tu ara aseT 
SemTxvevebSi momxmarebels am xelSekrulebebis uaryofis ufleba. 
savaraudod, es sakiTxi Sesabamisi qveynis Sida samarTlebrivi 
normebiT unda daregulirdes. garda amisa, momxmareblebs, rogorc 
wesi, garkveuli molodini aqvT imisa, rom survilis SemTxvevaSi 
SeZleben xelSekrulebis uaryofis uflebiT sargeblobas. 
Sesabamisad, maT winaswar unda icodnen am uflebis ararsebobis 
Sesaxeb. amitomac aseTi gamonaklisi saxis regulaciebi 
gansakuTrebul yuradRebas moiTxoves mewarmeTa mxridanac. kerZod, 
momxmarebeli winaswar unda iyos informirebuli xelSekrulebis 
uaryofis uflebis gamoyenebis SeuZleblobis Sesaxeb.310 
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5.2. uaryofis ufleba distanciurad dadebul xelSekrulebebSi 

5.2.1. momxmarebeli distanciuri komunikaciis samyaroSi 

xelSekrulebis dadebis inovaciurma saSualebebma, distanciuri 
da eleqtronuli komerciis ganviTarebam, eleqtronuli mediisa da 
internetis arnaxulma progresma aucilebeli gaxada ekonomikuri da 
samarTlebrivi institutebis adaptireba axal teqnologiebTan da 
vaWrobis wesebTan.311 teqnologiurma progresma gavlena moaxdina 
momxmarebelTa monawileobiT dadebul xelSekrulebebzec. 
momxmarebelsa da onlain momsaxurebis gamwev pirs Soris 
urTierToba maRaziis konsultantsa da mis klients Soris 
urTierTobis identuri ar aris. SeiZleba iTqvas, rom virtualurma 
komunikaciam Secvala ara mxolod saxelSekrulebo urTierTobaTa 
formati, aramed momxmarebelTa ndobisa da molodinis donec.312    

am TvalsazrisiT yuradReba gamaxvilda jer distanciurad 
dadebul xelSekrulebebze, Semdgom ki, eleqtronul vaWrobaze. 
saqonlisa da momsaxurebis miwodebis Sesaxeb distanciurad 
dadebuli xelSekrulebebis xelSewyoba, upirveles yovlisa, miznad 
isaxavs trans-sasazRvro savaWro urTierTobebisa da saerTo 
evropuli bazris ganviTarebas.313 dasaxuli miznis miRweva 
SeuZlebeli iqneboda momxmarebelTa aqtiuri CarTulobis gareSe 
iseve, rogorc am tipis savaWro urTierTobebSi momxmarebelTa 
uflebebis dacvis gareSe. amitomac evropeli kanonmdebeli 
gansakuTrebul yuradRebas iCens momxmarebelTa uflebebis mimarT 
distanciurad dadebul tranzaqciebSi.  

farTo gagebiT, distanciuri komunikaciis nebismieri formiT 
dadebuli xelSekrulebebi kerZo samarTlis ganuyofeli nawilia.314 
vaWrobis dasaxelebulo forma SesaZleblobas aZlevs mewarmeebs 
ganaxorcielon kanoniT aukrZalavi nebismieri moqmedeba. viwro 
gagebiT, arsebobs eleqtronuli komerciis ori ZiriTadi 
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mimarTuleba: xelSekrulebebi, romlebic ideba mewarme subieqtebs 
Soris da xelSekrulebebi, romlebic ideba mewarmeebsa da 
momxmareblebs Soris. xelSekrulebis diferenciacia subieqtebis 
mixedviT iwvevs maT gansxvavebul regulirebas. mewarme subieqtebs 
Soris dadebuli eleqtronuli xelSekrulebebi wesrigdeba 
saerTaSoriso da Sida saxelSekrulebo reJimebiT. momxmarebelTa 
monawileobiT dadebuli xelSekrulebebi SedarebiT viwro 
regulaciebs eqvemdebareba. isini mocemulia Sidasaxelmwifoebriv da 
regionalur aqtebSi (magaliTad, evrokavSiris dereqtivebi), rogorc 
momxmarebelTa uflebebis dacvis momwesrigebeli samarTlebrivi 
meqanizmebi. orive SemTxvevaSi midgoma xelSekrulebis namdvilobisa 
da misi Sesrulebis mimarT erTgvarovania da gamomdinareobs kerZo 
samarTlis zogadi safuZvlebidan. gansxvavebulia mxolod mxareTa 
ufleba-movaleobani. momxmarebelTa monawileobiT dadebul 
xelSekrulebebSi, mewarmeTa keTilsindisierad da gulisxmierad 
moqmedebis valdebuleba damatebiTi imperatiuli normebiTaa 
uzrunvelyofili.315 

miuxedavad imisa, rom eleqtronuli komercia iZleva 
novatorul SesaZleblobebs qmediTi xelSekrulebebis dasadebad, is 
iwvevs xelSekrulebis namdvilobasTan dakavSirebul axal xarvezebs. 
is, Tu rogor unda iqnes acilebuli distanciuri komunikaciis 
meTodebiT dadebuli xelSekrulebebis SesaZlo uaryofiTi Sedegebi 
erT-erTi qvakuTxedia samarTlebriv doqtrinaSi.316 amitomac uflebis 
dacvis saerTo safuZvlebTan erTad, araTanabar saxelSekrulebo 
urTierTobebSi (momxmarebelTa monawileobiT dadebuli distanciuri 
xelSekrulebebi ki swored aseTebad ganixileba) momxmarebeli 
damatebiT daculia xelSekrulebis uaryofis uflebiT, rogorc 
adekvaturi da efeqturi saSualebiT mis mimarT ndobisa da 
keTilsindisierebis principebis ugulebelyofisas. Tumca, 
xelSekrulebis uaryofis uflebis damkvidrebis ukan eleqtronul 
vaWrobaSi momxmarebelTa Cabmisa da waxalisebis mizanic aSkarad 
iCens Tavs.317  
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5.2.2. pirispir komunikaciidan distanciur komunikaciamde  

dReisaTvis distanciurad dadebuli xelSekrulebebis yvelaze 
gavrcelebul formad eleqtronuli komercia iTvleba, romlis 
pirveli Canasaxi amerikis SeerTebul StatebSi 1958 wels gaCnda.318 
kerZod, aSS-is Tavdacvis saministros dasWirda kompiuteruli 
sistema, romelic centraluri kompiuterisagan, e.w. `serverisagan~ 
damoukidebeli iqneboda. am mizeziT mecnierebma ganaviTares 
decentralizebuli eleqtronuli qseli, romelic pirvelad 
pentagonis samecniero ganyofilebis davalebiT 1961 wels gamoiyenes 
mowinave samecniero kvlevebis saagentos (APRA) mier da apranetis 
(APRAnet) saxelwodebiT daimkvidra Tavi. mogvianebiT, apraneti 
Secvala internetma, romelic kompiuteruli qselebisa da 
mricxvelebis globaluri, urTierTdakavSirebuli sistemaa da 
gamoyenebadia yvelasaTvis, Sesabamisi teqnikuri moTxovnebis 
Sesrulebis SemTxvevaSi. misi Tavdapirveli mizani mecnieruli, da 
ara komerciuli gamoyeneba iyo. 1995 wels aSS-s mTavrobam Secvala 
Tavisi damokidebuleba da moaxdina internetis privatizeba. am 
droidan interneti komerciuli saqmianobis nawili xdeba.319 

pirveli eleqtronuli vaWrobis Canasaxebi 1994-1997 wlebSi 
Cndeba. am droisaTvis uamravma mewarme subieqtma Seqmna veb-gverdebi 
internetSi, Tumca, eleqtronuli vaWrobis SesaZlebloba maT jer ar 
gaaCndaT (mag. amazon.com, e-bey). 1997-2000 wlebSi SesaZlebeli gaxda 
pirveli eleqtronuli tranzaqciis ganxorcieleba da Sesabamisad, 
axali aTaswleulidan eleqtronuli komercia vaWrobis Cveulebriv 
saSualebad iqca.320  

teqnologiurma progresma gavlena moaxdina rogorc 
momxmarebelTa cnobierebaze, aseve mewarmeebzec, romlebic 
kontrahentebTan pirispiri komunikaciidan TandaTan gadavidnen 
distanciuri komunikaciis wesebze.321 amasTan, distanciur 
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komunikaciaSi igulisxmeba urTierTobis nebismieri forma, romelic 
ar ukavSirdeba mxareTa pirdapir urTierTobas. igi moicavs 
xelSekrulebebs, romelic ideba telefonis, fostis, eleqtronuli 
fostis, katalogebis, anda internetis gamoyenebiT. amave jgufs 
miekuTvneba presaSi gavrcelebuli reklamis, radiosa da televiziis 
meSveobiT dadebuli xelSekrulebebic, Tu maTSi sagangebodaa 
miTiTebuli saqonlisa da momsaxurebis SemTavazebeli piris 
telefonis nomeri anda eleqtronuli misamarTi.322   

Tavis mxriv, distanciurad dadebul xelSekrulebad CaiTvleba 
iseTi garigebebi, romlebic ideba erTi da imave an sxvadasxva 
iurisdiqcias daqvemdebarebul momxmarebelsa da mewarmes Soris 
kavSirgabmulobis nebismieri saSualebis gamoyenebiT anda erTi da 
imave an sxvadasxva iurisdiqcias daqvemdebarebul momxmarebelsa da 
mewarmes Soris eleqtronuli komunikaciis nebismieri formis 
(internetis) gamoyenebiT.323 

SeiZleba iTqvas, rom Tanamedrove samyaroSi urTierTobis 
dasaxelebuli formebi drosa da sivrceSi saqonlisa da 
momsaxurebis SeTavazebis gamartivebul saSualebad iTvleba. isini 
qmnian samarTlebrivi urTierTobis damyarebis unikalur 
SesaZleblobas xelSekrulebis orive mxarisaTvis. es gansakuTrebiT 
komfortulia momxmareblebisaTvis, romlebsac SeuZliaT saxlidan 
gausvlelad daikmayofilon TavianTi interesebi. swored am 
faqtoris gaTvaliswinebiT, distanciuri da eleqtronuli vaWroba 
bolo aTwleulis manZilze saxelSekrulebo samarTlis ganuyofel 
nawilad iqca, xolo am urTierTobis erT-erTi mxaris - momxmareblis 
- interesebis dacva, Tanamedrove civilizebuli samarTlis 
prioritetad iqna aRiarebuli.324 

sagulisxmoa, rom araoficialur viTarebaSi dadebuli 
xelSekrulebebis regulireba da, maT Soris, momxmareblebisaTvis 
xelSekrulebis uaryofis specialuri uflebis miniWeba, SeiZleba 
ganvixiloT erTgvar winapirobad distanciurad dadebul 
xelSekrulebebSi amave standartis damkvidrebisaTvis. niSandoblivia, 
rom araoficialur viTarebaSi dadebuli xelSekrulebebis mimarT 
gansakuTrebuli interesis gaCenis droisaTvis (me-20 saukunis 60-80-
iani wlebi), distanciuri xelSekrulebebi maTi dRevandeli 
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interpretaciiT arc arsebobdnen. Tumca, aSkarad ikveTeboda 
mewarmeebis survili da momxmareblebis mzadyofna daemyarebinaT 
saxelSekrulebo urTierTobebi, mewarmeTa mudmivi an Cveulebrivi 
adgilsamyofelis farglebs gareT, magaliTad, sakuTar saxlTan, 
samsaxurSi an sxva sajaro sivrceSi.325 es faqtobrivad iyo kidevac 
distanciuri urTierTobebis pirveladi Canasaxi, magram jer kidev 
pirispiri komunikaciis elementebiT.  

teqnologiebis ganviTarebam SesaZlebeli gaxada 
xelSekrulebebis dadeba yovelgvari pirispiri komunikaciis gareSe. 
Sesabamisad, dRis wesrigSi dadga distanciurad dadebuli 
xelSekrulebebis maregulirebeli normebis miRebis aucilebloba. 
Tumca, unda aRiniSnos, rom distanciuri meTodebiT 
xelSekrulebebis dadeba, Tavisi Tavdapirveli gagebiT gacilebiT 
SezRudul interpretacias iZleoda, vidre es dRes aris 
SesaZlebeli.  

distanciurad dadebul xelSekrulebebSi momxmarebelTa 
uflebebis maregulirebeli pirveli evropuli direqtiva miRebuli 
iqna 1997 wels. kerZod, evropis parlamentisa da evropis sabWos 1997 
wlis 20 maisis miRebuli iqna 97/7 direqtiva distanciurad dadebul 
xelSekrulebebSi momxmarebelTa uflebebis dacvis Sesaxeb, 326 
romelmac distanciuri vaWrobisaTvis daamkvidra ramdenime 
mniSvnelovani dacviTi saSualeba, maT Soris, gansakuTrebuli 
yuradReba gamaxvilda momxmareblisaTvis xelSekrulebis uaryofis 
uflebis miniWebaze.327  

unda iTqvas, rom distanciurad dadebuli xelSekrulebebis 
Sesaxeb direqtiva Tavisi Tavdapirveli daniSnulebiT ar iyo 
orientirebuli eleqtronul komerciaze. 1997 wels onlain 
kontraqtebi jer kidev ar iyo saTanadod ganviTarebuli. im 
droisaTvis distanciur xelSekrulebebSi ZiriTadad 
telemarketingisa da katalogis meSveobiT dadebuli nasyidobis 
xelSekrulebebi moiazrebdnen. distanciuri vaWroba dRevandeli 
gagebiT saerTod ar arsebobda. Tanamedrove gamowvevis 
gaTvaliswinebiT aucilebeli gaxda axali regulaciebis SemuSaveba. 
Sedegad, evrokavSiris farglebSi momxmarebelTa dacvis 
unificirebisa da gamartivebis mizniT, 2011/83 evropulma 
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institutebma miiRes axali direqtiva momxmarebelTa uflebebis 
Sesaxeb, romelmac daamkvidra erTiani koncefcia distanciurad 
dadebul xelSekrulebebSi momxmarebelTa dacvis 
uzrunvelsayofad.328 

5.2.3. distanciurad dadebuli xelSekrulebis Taviseburebebi 

distanciurad dadebul xelSekrulebebSi, momxmarebelTa 
interesebis dacvis erT-erT garantad maTTvis xelSekrulebis 
uaryofis uflebis miniWebaa aRiarebuli.329 Tavis mxriv, uflebis 
efeqturad ganxorcielebisaTvis gadamwyvetia imis gansazRvra, Tu ra 
tipis xelSekrulebebi CaiTvleba distanciurad dadebulad. 
`momxmarebelTa uflebebis Sesaxeb~ 2011/83 direqtiva distanciurad 
dadebul xelSekrulebebs miakuTvnebs `nebismieri garigebas, 
romelic dadebulia momxmarebelsa da mewarmes Soris distanciuri 
vaWrobisaTvis anda momsaxurebis gawevisaTvis specialurad 
organizebuli sistemis meSveobiT, momxmareblisa da mewarmis 
erTdrouli monawileobis gareSe, distanciuri komunikaciis erTi an 
ramdenime gansakuTrebuli wesis gamoyenebiT.~330 distanciuri 
xelSekrulebebis mocemuli definicia Tavis TavSi moicavs ramdenime 
mniSvnelovan elements.  

5.2.3.1. garigebis namdviloba 

pirvel rigSi, am gziT dadebuli yvela SeTanxmeba unda 
akmayofilebdes garigebis namdvilobisaTvis wayenebul pirobebs, 
romelic evrokavSiris direqtivebisagan damoukideblad regulirdeba 
wevri saxelmwifoebis Sida kanonmdeblobiT. 331  
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5.2.3.2. komunikaciis ararseboba  

xelSekrulebis distanciurad dadebulad miCnevisaTvis da, 
Sesabamisad, xelSekrulebis uaryofis uflebis dacviTi funqciis 
gamarTlebisaTvis, mniSvnelovania am tipis xelSekrulebebis 
gansakuTrebulobis warmoCena. `gansakuTrebulobaSi~, upirveles 
yovlisa, igulisxmeba xelSekrulebis pirobebze SeTanxmeba mxareTa 
pirispiri komunikaciis gareSe, romelic moicavs rogorc 
molaparakebebis process, aseve uSualod xelSekrulebis dadebis 
faqtsac. distanciuri vaWroba xasiaTdeba im TaviseburebiT, rom 
gamyidveli amyarebs saxelSekrulebo urTierTobebs myidvelTan ise, 
rom am urTierTobis monawile pirebi araTu pirispir ar xvdebian 
erTmaneTs, aramed xSir SemTxvevaSi Tanxmoba ofertze 
Semoifargleba mxolod Sesabamis Rilakze daWeriT, rac sakmarisia 
xelSekrulebis dadebulad miCnevisaTvis da TviTboWvisaTvis.332 

niSandoblivia, rom Tu xelSekrulebis dadebis romelime 
stadiaze, momxmarebels SeuZlia Sexvdes mewarmes an winaswar, 
fizikurad daaTvalieros misTvis sasurveli saqoneli da Semdgom 
SeaTanxmos pirobebi, aseTi xelSekruleba ar CaiTvleba 
distanciurad dadebulad da verc momxmarebeli ver isargeblebs 
xelSekrulebis uaryofis uflebiT.333 es is SemTxvevebia, roca, 
magaliTad, winadadeba xelSekrulebis dadebaze miRebulia 
distanciuri komunikaciis wesiT. Semdgom momxmarebeli midis 
mewarmis savaWro punqtSi, rwmundeba saqonlis sasargeblo 
TvisebebSi da mogvianebiT aseve distanciuri komunikaciis gziT 
gamoTqvams Tanxmobas xelSekrulebis dadebaze. aseT, anda msgavs 
viTarebaSi, roca momxmareblisaTvis saqonlis SeZenamde 
xelmisawvdomia nivTis fizikurad daTvalierebis SesaZlebloba, 
xelSekruleba ar CaiTvleba distanciuri komunikaciis wesiT 
dadebulad, xolo momxmarebeli veRar gamoiyenebs misi calmxrivad 
Sewyvetis uflebas. sagulisxmoa, rom im SemTxvevebSic, roca 
xelSekruleba ideba eleqtronuli mimoweris Sedegad, rasac win 
uZRoda pirispir molaparakebis procesi, xelSekruleba ar CaiTvleba 
distanciurad dadebulad.334 
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5.2.3.3. xelSekrulebis dadebis meTodi 

imisaTvis, rom momxmarebelma isargeblos uaryofis uflebiT, 
xelSekruleba unda daidos distanciuri komunikaciis wesebis 
gamoyenebiT. distanciur komunikaciaSi igulisxmeba xelSekrulebis 
dadebaze winadadebis SeTavazeba, iseve, rogorc am SeTavazebis 
miReba da arsebiT pirobebze SeTanxmeba telefonis, faqsis, 
internetis, eleqtronuli fostis an sxva distanciuri komunikaciis 
meTodis gamoyenebiT.335  

aqve unda aRiniSnos, rom mobiluri telefonebis funqciis 
gafarToebam warmoSva maTi gamoyenebiT xelSekrulebis dadebis 
SesaZleblobis sakiTxi. am TemasTan dakavSirebiT arsebobda azrTa 
sxvadasxvaobac. Tumca, mobiluri telefonebis bolodroindelma 
teqnologiurma miRwevebma cxadyo, rom Tanamderove pirobebSi 
mobiluri telefoni Tavisuflad SeiZleba iyos gamoyenebuli, 
rogorc xelSekrulebis dadebis instrumenti. ufro metic, ar aris 
aucilebeli telefons wvdoma qondes internetTan da eleqtronuli 
komunikaciis wyarod iqces. dRevandel realobaSi mokle teqsturi 
Setyobinebac SMS-i, sakmarisia kontrahentis nebis gamovlenisaTvis 
da, maSasadame, xelSekrulebis mboWavi Zalis warmoSobisaTvis. 336  

rac Seexeba eleqtronuli wesiT xelSekrulebis dadebas, 
sagulisxmoa, rom saerTaSoriso savaWro palata eleqtronulad 
dadebul xelSekrulebas ganmartavs, rogorc mxareebis 
kompiuterebis meSveobiT qselurad an eleqtronuli gzavnilebis 
saSualebiT xelSekrulebis dadebis avtomatur process.337 amasTan, 
arsebobs eleqtronuli xelSekrulebis dadebis sami forma. yvelaze 
gavrcelebuls warmoadgens xelSekrulebis dadeba eleqtronuli 
fostis meSveobiT. eleqtronuli fosta SesaZlebelia gamoyenebuli 
iqnas rogorc ofertis, aseve aqceptis gasagzavnad. eleqtronulad 
dadebuli xelSekrulebebis meore saxea msoflio qselis meSveobiT 
dadebuli xelSekrulebebi. aseT SemTxvevaSi mewarme Tavis 
vebgverdze miuTiTebs saqonlis katalogs da informacias misi 
maxasiaTeblebisa da Rirebulebis Sesaxeb. momxmarebeli vebgverdis 
daTvalierebis Sedegad irCevs misTvis sasurvel saqonels da 
xelSekrulebis pirobebze daTanxmebiT yidulobs mas. eleqtronuli 
komerciis mesame formaa iseTi xelSekrulebebi, romelTa pirobebic 
mewarmeTa vebgverdze mocemulia damakavSirebeli bmulis meSveobiT, 
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e.w. gadamamisamarTebeli xelSekrulebebi. maTi Tavisebureba imaSi 
mdgomareobs, rom momxmarebels uwevs ramdenime kompleqsuri anda 
erTmaneTisagan damoukidebeli xelSekrulebis pirobebze daTanxmeba 
sasurveli saqonlis yidvis mizniT.338 

garda amisa, direqtiva yuradRebas amaxvilebs erTi an 
ramdenime distanciuri komunikaciis wesiT damyarebul 
urTierTobaze, rac imas niSnavs, rom xelSekrulebis distanciurad 
miCnevisaTvis mniSvneloba ara aqvs xelSekruleba mxolod 
eleqtronuli fostis gamoyenebiTaa dadebuli, Tu magaliTad, 
oferti gakeTda eleqtronuli fostiT, xolo aqcepti - mokle 
teqsturi SetyobinebiT.339 

5.2.3.4. cifruli SigTavsis mqone saqoneli da xelSekrulebis 
uaryofis ufleba 

eleqtronuli vaWrobis masStabebma da teqnologiurma 
progresma gavlena iqonia momsaxurebisa da saqonlis moTxovnisa da 
mowodebis formatzec. nivTebis moZravad da uZravad tradiciuli 
klasifikaciis gverdze, Cndeba iseTi `saqoneli~, romelic Tavisi 
SinaarsiT arc erT maTgans ar miekuTvneba. saubaria cifruli 
SigTavsis mqone materialur sikeTeebze, romlebic yoveldRiurad 
sxvadasxva xelSekrulebis sagnad gvevlineba. Aq igulisxmeba iseTi 
saxis e.w. onlain garigebebi, romelTa ara mxolod dadeba, aramed 
Sesrulebac eleqtronuli formiT xdeba. magaliTad, eleqtronuli 
programis SekveTa internetiT, rodesac misi miwodeba xdeba veb-
gverdidan eleqtronuli programis CamotvirTviT an informaciis 
miwodeba eleqtronuli formatiT da a.S.340 

`momxmarebelTa uflebebis Sesaxeb~ 2011/83 direqtiva 
yuradRebas amaxvilebs cifruli SigTavsis mqone saqonelze da 
ganmartavs mas, rogorc `monacemebs, romelTa warmoeba da miwodeba 
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xorcieldeba iseT cifrul formatSi, rogoricaa kompiuteruli 
programa, ganacxadis formebi, TamaSebi, musika, video an teqsti, imis 
miuxedavad, isini xelmisawvdomia CamotvirTvis Tu pirdapiri 
gamoyenebis gziT materialuri (sxeulebrivi) matareblidan an sxva 
wyarodan. im SemTxvevaSi ki, roca cifruli Sinaarsis mqone 
SigTavsis miwodeba xdeba sxveulebrivi matareblidan, rogoricaa 
vTqvaT, CD/DVD diskebi anda, USB matarebeli, igi Cveulebriv, moZrav 
nivTad ganixileba.341 

am sakiTxis ganxilva miT ufro mniSvnelovania uaryofis 
uflebasTan mimarTebaSi, vinaidan xelSekrulebebSi, sadac 
SeTanxmebis sagani cifruli Sinaarsis mqone SigTavsia, momxmareblis 
ufleba xelSekrulebis uaryofaze izRudeba. kerZod, aseT 
xelSekrulebebSi momxmarebeli uflebamosilia isargeblos nebis 
ukan gamoTxovis SesaZleblobiT, vidre cifruli Sinaarsis mqone 
SigTavsis gadmotvirTvis procesi daiwyeba. rogorc ki am saxis 
produqtis miwodeba daiwyeba anda dasruldeba, momxmarebeli 
(SemZeni) kargavs xelSekrulebis uaryofis uflebas. am SemTxvevaSi, 
cifruli Sinaarsis mqone saqonlis miwodebas win unda uswrebdes 
momxmareblis informirebuli Tanxmoba CamotvirTvis dawyebaze da 
mewarmis mxridan savaldebulo gafrTxileba imis Sesaxeb, rom 
SeZenili saqonlis CamotvirTvis dawyebisTanave, momxmarebeli 
kargavs xelSekrulebaze uaris Tqmis uflebas.342 

sagulisxmoa, rom amgvari daTqma icavs mewarmeebs 
arakeTilsindisieri momxmareblebisagan. kerZod, ar aris 
gamoricxuli, rom momxmarebelma borotad isargeblos 
xelSekrulebis uaryofis uflebiT. gadmotvirTos misTvis sasurveli 
kompiuteruli programa an informacia, gaecnos mas, gaakeTos asli 
da Semdeg moindomos misi ukan gadagzavna, masSi gadaxdili Tanxis 
dabrunebis moTxovniT.343 swored amis gaTvaliswinebiT zRudavs 
kanonmdebeli xelSekrulebis uaryofis uflebis moqmedebas cifruli 
SigTavsis mqone saqonelisaTvis. cxadia, amgvari midgoma 
gamarTlebulad unda CaiTvalos, vinaidan cifruli SigTavsis mqone 
saqoneli umetes SemTxvevaSi saavtoro uflebiT aris daculi (mag., 
eleqtronuli wignebi). Tu momxmareblebs ganusazRvreli ufleba 
eqnebaT aseTi saqonelis SedarebiT naklebi danaxarjiT 
gamoyenebisaTvis, es, upirveles yovlisa, gamoiwvevs sxvaTa (saavtoro 
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uflebebis mqone pirTa) uflebebis darRevevas, rac miuRebelia kerZo 
samarTlis fundamenturi principebisaTvis.344 

5.2.3.5. auqcioni, rogorc distanciurad vaWrobis forma da 
xelSekrulebis uaryofis ufleba 

auqcioni vaWrobis formaa, romlis tradiciac Caisaxa 
babilonSi, jer kidev 500-ian wlebSi Cv. wels aRricxvamde, roca 
qalebi iyidebodnen yvelaze guluxvi SeTavazebis Sedegad. iqidan 
moyolebuli auqcioni ar kargavs Tavis aqtualobas, magram, 
babilonis tradiciebisagan gansxvavebiT, Tanamedrove gagebiT 
auqcioni niSnavs saqonlisa da momsaxurebis SeTavazebas konkursis 
meSveobiT, sadac yvelaze maRal SeTavazebas saxelSekrulebo boWvis 
Zala aqvs. saukuneebis ganmavlobaSi vaWrobis es saxe sxvadasxva 
formiT Camoyalibda. zogi organizebulia sajaro dawesebulebebis 
mier, zogi sasamarTloebis mier, zogi profesionali specialistebis 
da zogic pirdapir movaWreebis mier.345  

wlebis win auqcionebi ZiriTadad tardeboda saamisod 
mowyobil SenobebSi. Tanamedrove teqnologiebis ganviTarebam 
gavlena vaWrobis am formazec moaxdina. dRes auqcionis Catareba da 
masSi monawileobis miReba SesaZlebelia internetis saSualebiTac, 
rasac Sedegad mohyva farToO masebis xelmisawvdomoba vaWrobis am 
saxeobaze. Sesabamisad, virtualuri formiT Catarebuli auqcioni 
distanciuri xelSekrulebis erT-erT gamovlinebad iTvleba.346 

auqcionze gamartivebulma wvdomam mTeli rigi uxerxuloba warmoSva 
momxmareblebisaTvis. erT SemTxvevaSi es aris pirispiri komunikaciis 
ararseboba da, Sesabamisad, pirobebis dazustebis SeuZlebloba. sxva 
SemTxvevaSi, SeZenili saqonlis Seusabamoba ofertSi aRweril 
maxasiaTeblebTan, miwodebasTan dakavSirebuli problemebi, 
dazianebuli an gatexili saqonlis miwodeba an saerTod sxva 
saqonlis gadacema. amitomac internet-auqcionebi momxmarebelTa 
uflebebis dacvis maregulirebeli kanonmdeblobis farglebSi 
moeqcnen. Tumca, am sakiTxis mimarT ar arsebobda erTgvarovani 
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damokidebuleba evropis kavSiris wevri saxelmwifoebis 
kanonmdeblobaSi.347  

gaurkvevlobas iwvevda 97/7 direqtiva distanciurad dadebul 
xelSekrulebebSi momxmarebelTa uflebebis dacvis Sesaxeb, romelic 
zRudavda direqtivis gavrcelebas auqcionze, magram amavdroulad ar 
iTvaliswinebda auqcionis ganmartebas. 348 es ki imas niSnavda, rom 
direqtiviT reglamentirebuli xelSekrulebis uaryofis uflebis 
moqmedebis efeqti xSir SemTxvevaSi sadavo iyo. daSvebuli 
minimaluri harmonizaciis farglebSi, auqcionis ganmarteba 
mindobili iyo evrokavSiris yoveli wevri saxelmwifos Sida 
kanonmdeblobaze, rac misi erTmaneTisagan gansxvavebuli 
interpretaciis saSualebas iZleoda.  

es gansakuTrebiT TvalsaCino iyo xelSekrulebis uaryofis 
uflebasTan mimarTebaSi. magaliTad, safrangeTsa da luqsemburgSi 
momxmareblebi, romlebic monawileobdnen internet-auqcionebSi, 
daculi iyvnen distanciurad dadebuli xelSekrulebebis Sesaxeb 
wesebiT da, Sesabamisad, SeeZloT esargeblaT xelSekrulebis 
uaryofis uflebiT. dasaxelebul qveynebSi mxolod sajaro 
auqcionze ar vrceldeboda distanciurad dadebuli 
xelSekrulebebis dacviTi normebi. belgiasa da saberZneTSi `ibei~ 
auqcionebi aseve eqceodnen distanciuri vaWrobis reJimSi, vinaidan am 
saxelmwifoebis Sida kanonmdebloba saerTod ar iTvaliswinebda 
auqcionebis mimarT distanciurad dadebuli xelSekrulebebis 
Sesaxeb direqtivis SezRudvebs. magaliTad, germaniaSi momxmareblebi 
sargeblobdnen adekvaturi dacviT internet-auqcionSi 
monawileobisas, rac ganpirobebuli iyo germaniis federaluri 
sasamarTlos gadawyvetilebiT, romelmac dauSva xelSekrulebis 
uaryofis uflebis gamoyenebis SesaZlebloba internet-auqcionis 
Sedegad dadebuli xelSekrulebis mimarT.349 

internetiT gamarTul auqcionebSi xelSekrulebis uaryofis 
uflebis mimarT erTgvarovani midgomis damkvidrebis mizniT, 2011/83 
direqtivaSi `momxmarebelTa uflebebis Sesaxeb~ pirdapir mieTiTa, 
rom am direqtivis moqmedeba da, Sesabamisad, xelSekrulebis 
uaryofis ufleba ar vrceldeba mxolod sajaro auqcionebze. 
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amasTan, ganimarta sajaro auqcionis Sinaarsic. kerZod, aseTad 
miiCneva iseTi auqcioni, romelsac mewarme da momxmarebeli piradad 
eswreba an aqvT piradad daswrebis SesaZlebloba. internet-
platforebis gamoyeneba auqcionebisaTvis, romlebic momxmareblebis 
da mewarmeebis gankargulebaSia, ar unda CaiTvalos sajaro 
auqcionad am direqtivis miznebisaTvis.350  

Sesabamisad, Tu auqcioni tardeba internetis gamoyenebiT ise, 
rom mxareebs ara aqvT masze daswrebis SesaZlebloba, es CaiTvleba 
distanciurad dadebul xelSekrulebad da momxmarebeli 
uflebamosili iqneba survilis SemTxvevaSi isargeblos 
xelSekrulebis uaryofis uflebiT. amasTan, uflebis arsebobis 
Sesaxeb momxmarebels unda ecnobos auqcionis dasrulebis, Sedegebis 
gamocxadebisa da gamarjvebulis gamovlenis Semdeg. amgvari 
regulireba angariSs uwevs internet-auqcionis Taviseburebas. 
kerZod, auqcionis mimdinareobisas konkretul mxaresTan 
xelSekrulebis dadebamde faqtobrivad SeuZlebelia xelSekrulebis 
potenciuri da, amasTanave, ucnobi pirisaTvis misi uflebebis 
individualuri ganmarteba. momxmarebels mxolod saxelSekrulebo 
boWvis pirobebSi eZleva xelSekrulebis calmxrivad gauqmebis 
damatebiTi Sansi. garda amisa, radganac momxmarebeli xelSekrulebis 
dadebisTanave unda iqnas gafrTxilebuli xelSekrulebis uaryofis 
uflebis wesisa da pirobebis Sesaxeb, mewarme valdebulia 
dauyovnebliv, pirveli SesaZleblobisTanave werilobiT ganumartos 
mas xelSekrulebaze uaris Tqmis uflebis Taobaze. am valdebulebis 
darRveva iwvevs xelSekrulebis gadaxedvis vadis gaxangrZlivebas.351  

5.2.4. momxmarebelTa ganwyoba distanciurad dadebuli 
xelSekrulebebis mimarT da xelSekrulebis uaryofis 
uflebis dacviTi funqcia 

distanciuri komunikaciis meTodebiT dadebul 
xelSekrulebebSi momxmareblebisaTvis xelSekrulebis uaryofis 
sagamonakliso uflebis miniWeba ZiriTadad ganpirobebulia 
eleqtronuli komerciis mimarT maTi Tavdajerebulobis mxardaWeris 
mizniT, eleqtronulad movaWre mewarmeTa mimarT ndobis amaRlebisa 
da eleqtronul komerciaSi momxmarebelTa maqsimalurad Cabmis 
surviliT. upirveles yovlisa, angariSgasawevia momxmarebelTa 
meryevi buneba da gadawyvetilebis miRebisas damaxasiaTebeli 
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yoymani.352 mewarmeebTan SedarebiT araTanabar samarTlebriv 
poziciebTan erTad, swored momxmarebelTa es pirovnuli Tvisebebi 
ganixileba eleqtronul komerciaSi maTi aqtiuri monawileobis 
damabrkolebel garemoebad.353 momxmarebelTa umetesoba miiCnevs, rom 
distanciuri komunikaciis reJimSi maTi poziciebi SedarebiT 
araxelsayrelia, vidre SeiZleboda yofiliyo pirispir 
komunikaciisas, magaliTad, savaWro dawesebulebaSi.354 

garda amisa, momxmareblis mier gadawyvetilebis miRebis 
procesi yovelTvis martivi, ar aris is ramdenime etapisagan Sedgeba: 
1) problemis identificireba - sWirdeba konkretuli saqoneli; 2) 
informaciis Segroveba. es etapi ZiriTadad moicavs ojaxis wevrebTan 
anda megobrebTan konsultacias, maTi gamocdilebis an rCevis 
gaTvaliswinebas; 3) alternativebis moZieba, feri, dizaini, zoma da 
a.S., dadebiTi da uaryofiTi mxareebis Sefaseba; 4) saqonlis moZieba 
da bolos – yidva.355 am erTi SexedviT Tanmimdevruli sqemis 
miuxedavad, gadawyvetilebis miRebis procesi ar aris xolme aseTi 
logikuri.356 martivad rom vTqvaT, gadawyvetilebebi umeteswilad ar 
miiReba am Tanmimdevruli sqemis mixedviT. winaaRmdeg SemTxvevaSi, es 
cxovrebis umetes nawils daikavebda ise, rom aRarc darCeboda dro 
SeZenili nivTebis moxmarebisaTvis (Tumca, arian iseTebic, 
romelTaTvisac moZiebisa da yidvis procesi mTeli maTi cxovrebis 
arsia e.w. `Sopogolikebi~). gadawyvetilebaTa umravlesoba ar aris 
racionaluri, radgan ar eqvemdebareba logikur axsnas. ama Tu im 
nivTis SeZenis Sesaxeb gadawyvetileba arc Tu ise iSviaTad miiReba 
yovelgvari winaswari dagegmvis gareSe. yidvis momentaluri 
gadawyvetileba zogjer gamowveulia metis qonis an, vTqvaT, 
xelsayrel fasad an pirobebSi damatebiT kidev raRacis SeZenis 
uecari moTxovnilebiT an Tundac wuTieri sisustiT, Tavis 
ganebivrebis surviliT, rac SemdgomSi sinanulis grZnobas iwvevs.357  

miuxedavad am sisusteebisa, momxmareblebi SedarebiT 
darwmunebulni arian miRebuli gadawyvetilebis sisworeSi 
tradiciuli meTodebiT vaWrobis dros, winaswar SerCeul da 
SeCveul savaWro dawesebulebebSi. ndobis xarisxic da 
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damajereblobac gacilebiT metia nacnob garemoSi saqonlis 
SeZenisas, rasac aseve xels uwyobs gamyidvelTan dalaparakebis da 
sasurveli SekiTxvebis dasmis SesaZlebloba.358 pirispir dadebuli 
nasyidobis xelSekrulebebis samyaroSi momxmarebels umeteswilad 
esaWiroeba dro garkveuli tipis produqciis mimarT ndobis 
Camosayalibeblad, Tumca, es ar niSnavs imas, rom igi kargad erkveva 
mis xarisxSi, an rom saqoneli marTlac xarisxiania. magram 
momxmarebels aqvs sasurveli saqonlis mravaljeradi da 
yovelmxrivi daTvalierebis Sansi, magaliTad, tansacmelis 
SemTxvevaSi, misi mozomebis, sxva aqsesuarebTan Sesaferisobis 
gansazRvris, megobrisaTvis rCevis kiTxvis, an Tundac ganwyobis 
CamoyalibebisaTvis saTanado pirobebi.  

momxmarebelTa qcevis kvlevebma cxadyo, rom momxmareblebs 
TavianTi optimisturi ganwyobidan gamomdinare, axasiaTebT riskebis 
arasaTanado Sefaseba. garda amisa, isini naadrevad amboben uars 
dasadeb xelSekrulebasTan dakavSirebiT informaciis mopovebaze im 
ganwyobiT, rom intuiciurad darwmunebulni arian sakmaris 
informirebulobaSi.359 momxmareblebi, rogorc wesi, Tavs ikaveben 
saqonlis Sesaxeb damatebiTi informaciis Segrovebisagan imis SiSiT, 
rom Warbi informacia gavlenas moaxdens maT cnobierebaze, 
gadawyvetilebis miRebis procesze. isini koncentrirdebian saqonlis 
mxolod erT an ramdenime indikatorze. sabolood ideba iseTi 
xelSekruleba, romelic ar akmayofilebs momxmareblis molodins da 
romlis dadebazec mas ar dawydeboda guli, SeZenili saqonlis 
Sesaxeb sruli da amomwuravi informacia rom hqonoda.360 

distanciuri vaWrobis pirobebSi erTi naxviT, faqtobrivad, 
SeuZlebelia yvela miTiTebuli komponentis aRqma. gansxvaveba 
pirispir da distanciur vaWrobas Soris imaSicaa, rom momxmarebels 
maRaziaSi ukeTesad SeuZlia daaTvalieros nivTi an Tundac 
moizomos igi, risi saSualebac distanciurad SeZenisas ar gaaCnia. am 
gziT nayidi nivTebi, arc Tu ise iSviaTad, ar akmayofileben mis 
moTxovnebs. magaliTad, nayidi kompiuteri ar muSaobs ise swrafad, 
rogorc unda emuSava, SeZenili tansacmeli sul sxva zomis an 
xarisxisaa, vidre iyo aRwerili, dekoratiuli nivTi ar uxdeba  
binis interiers, wvrilman sayofacxovrebo teqnikas (uTo, blenderi 
da a.S.) gacilebiT xanmokle garantia mohyveba, vidre es vebgverdze 
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iyo miTiTebuli da a.S. ra Tqma unda, SeiZleba moifiqron sxvadasxva 
onlain meqanizmebi momxmareblisa da gamyidvelis komunikaciis 
xelSewyobisaTvis saimisod, rom Seiqmnas movaWrisa da momxmareblis 
maRaziaSi komunikaciis imitacia, magram mosalodnelia, rom 
garkveuli tipis informacia mainc darCeba yuradRebis miRma, 
distanciuri urTierTobis specifikidan gamomdinare. cxadia, rom 
saqonlis uSualod Sexebis SesaZlebloba momxmarebels ar eqneba da, 
Sesabamisad, verc amowuravs misTvis saintereso SekiTxvebs.361 

distanciurad dadebuli xelSekrulebis pirobebSi 
momxmarebels SeuZlia mxolod Seiqmnas warmodgena SesaZen 
saqonelze. amasTan, sakamaToa, ramdenad sakmarisia Camoyalibebuli 
gadawyvetilebis miReba mxolod zedapiruli daTvalierebis Sedegad. 
Tumca, momxmarebeli analogiur viTarebaSi SeiZleba aRmoCndes 
pirdapiri nasyidobis SemTxvevaSic. magaliTad, Tu yidulobs 
SefuTul nivTs. magram am SemTxvevaSi, momxmarebels rogorc wesi, 
eZleva nimuSis naxvis, misi xelSi daWeris Sansi, rac mainc 
upiratesobaa distanciurad miRebul gadawyvetilebasTan SedarebiT. 
fexsacmelebis yidva SesaZlebelia gamoviyenoT alternatiul 
magaliTad. momxmarebeli mowodebulia SeiZinos fexsacmeli mxolod 
im SemTxvevaSi, roca mas SeuZlia igi moizomos. aseTi SesaZleblobis 
ararseboba mniSvnelovani dabrkolebaa gadawyvetilebis miRebisas. 
amitomac, eleqtronuli vaWrobis aqtualobis miuxedavad, 
momxmarebels umravles SemTxvevaSi urCevnia SeiZinos saqoneli anda 
momsaxureba adgilobriv bazarze, pirispir dadebuli xelSekrulebis 
safuZvelze.362 

am martivi magaliTebis ganxilvis Sedegad, distanciur 
vaWrobaSi momxmarebelTa waxalisebis miznidan gamomdinare, 
xelSekrulebis uaryofis uflebis daniSnuleba da Sinaarsi cxadi 
xdeba. am uflebis wyalobiT, momxmarebeli dgeba imave 
mdgomareobaSi, rogorc maRaziaSi fexsacmelis yidvisas. kerZod, mas 
eZleva SesaZlebloba, daaTvalieros da, rac mTavaria, moizomos 
fexsacmeli. momxmareblisaTvis xelSekrulebis uaryofis uflebis 
miniWebiT evropelma kanonmdebelma uzrunvelyo momxmarebeli 
damatebiTi SansiT, miiRos SeZenili nivTi da Seamowmos igi, 
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gansazRvros misi namdvili Rirebuleba da gadawyvitos, surs Tu ara 
dadebuli xelSekruleba sabolood namdvilad, dadebulad aqcios. 
aseve, momxmarebels SeuZlia garkveuli vadis ganmavlobaSi 
gadaamowmos, nivTSi gadaxdili Tanxa Seesabameba Tu ra mis namdvil 
xarisxs, anda aqvs Tu ara mas fasi momxmareblisaTvis.363 

xelSekrulebaze uaris Tqmis SesaZlebloba aZlevs 
momxmarebels damatebiT stimuls Caebas distanciur vaWrobaSi da 
minimumade daiyvanos masTan asocirebuli riskebi da Tavidan 
aicilos dadebul xelSekrulebasTan dakavSirebuli Semdgomi 
sinanulis grZnoba. garda amisa, roca momxmarebelma winaswar icis, 
rom xelSekrulebis dadebis Semdeg SeZlebs nayidi saqonelis ukan 
dabrunebas, igi ufro Tavisufalia gadawyvetilebis miRebaSi. 
xelSekrulebis uaryofis uflebis arsebobis pirobebSi maRali 
fasic aRar warmoadgens dabrkolebas. magram momxmarebelTa meryevi 
bunebis gamo arCevanis gakeTeba da swori gadawyvetilebis miReba, 
miT ufro komunikaciis ararsebobisas, bevr faqtorzea damokidebuli. 
racionaluri gadawyvetilebis misaRebad momxmarebelma jer unda 
moipovos informacia SemoTavazebul saqonelze, Seafasos yvela 
riski da gaecnos, rogorc xelSekrulebis dadebis, aseve misi 
uaryofis pirobebs. swored amiT aris gamowveuli gansakuTrebuli 
yuradReba momxmareblisaTvis misawodebeli informaciis mimarT. 
amavdroulad, momxmarebelTa qcevis Sesaxeb kvlevebi miuTiTeben, rom 
informaciis arasaTanadooba anda ukmarisoba yovelTvis rodia 
dabrkolebaa distanciurad vaWrobaSi Casabmelad im martivi mizezis 
gamo, rom momxmarebelTa nawili umravles SemTxvevaSi ar ecnoba 
saqonlis Sesaxeb mocemul cnobebs da, miTumetes, xelSekrulebis 
pirobebs.364 

miuxedavad amisa, distanciurad dadebul xelSekrulebebSi 
momxmareblebisaTvis savaldebulod misawodebeli informaciis 
CamonaTvali sakmaod vrceli da detaluria.365 amasTan, gamokiTxvis 
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Sedegebi mowmoben, rom momxmareblebi yuradRebas aqceven mxolod 
martivad, gasagebi eniT daweril da mokled miwodebul cnobebs. amis 
gaTvaliswinebiT SeiZleba davaskvnaT, rom gadaWarbebuli 
raodenobiT informaciis miwodebis valdebulebas SeiZleba mohyves 
am informaciis ignorireba momxmarebelTa mxridan da, Sesabamisad, 
maTi cnobierebisa da informirebulobis donis daqveiTeba. marTalia, 
xelSekrulebis uaryofis ufleba erT-erTi im arCevanTagania, 
romelic evropelma kanonmdebelma misca momxmarebels, magram, meore 
mxriv, ar aris gamoricxuli, rom damatebiTi arCevani, negatiurad 
aisaxos gadawyvetilebis miRebis procesze. magaliTad, momxmarebelma 
SeiZleba Tavi gadatvirTulad igrZnos amdeni arCevanisagan da 
miiRos yvelaze advili gadawyvetileba, romelic sabolood ar 
iqneba sargeblis momtani.366 

garda amisa, mijaWvulobis efeqtidan gamomdinare, 
momxmareblebi, saqonlis miRebis Semdeg, mas gadaWarbebulad 
afaseben. rogorc zogierTi kvleva aCvenebs, saqonlis floba 
gavlenas axdens mis Sefasebazec. warmovidginoT, rom momxmarebeli 
yidulobs saqonels im warmodgeniT, rom Seamowmebs mas, an uares 
SemTxvevaSi, mosafiqrebeli vadis ganmavlobaSi, ukan daabrunebs 
aucilebeli safosto xarjebis gaRebiT. roca saqoneli aRmoCndeba 
momxmareblis mflobelobaSi da, igi mas Tavisad ganixilavs, 
nivTisTvis gaweuli xarji aRiqmeba, rogorc SesaZleblobisTvis 
gaweuli danaxarjebi da asocirdeba ufro uflebis upiratesobad 
vidre danaklisad. amitomac, arc Tu ise iSviaTad, momxmarebels 
efeqturi saxelSekrulebo gadawyvetilebis miRebaSi SeiZleba xeli 
SeuSalos nivTze mijaWvulobis Tandayolilma refleqsma, Tundac 
usargeblo SenaZenis momavalSi saWiroebis varaudma. kvlevebi 
cxadyofen, rom momxmareblebi ixiblebian ZviradRirebuli anda 
lamazi nivTebis maT kuTvnilebaSi arsebobiT. momxmareblebs iseTive 
midrekileba aqvT maTTvis kuTvnili saqonlis gadafasebisaken, 
rogorc raRacis dakargvis SiSisaken. saintereso is aris, rom es 
efeqti moqmedebas iwyebs dauyovnebliv da mudmivi xasiaTisaa. 
kvlevebma cxadyo, rom adamianebi ejaWvebian nivTebs SeZenis 
momentidanve da es mijaWvuloba droTa ganmavlobaSi mxolod 
matulobs.367 

Sesabamisad, TavisTavad xelSekrulebis uaryofis arseboba 
yovelTvis ar niSnavs, rom mas efeqturad iyeneben. momxmarebelTa 
gadawyvetilebaunarianobis Sesaxeb kvlevebi miuTiTeben, rom meryevi 

                                                           
366 Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract 

Law, Sellier, European Law publishers, Munich, 2009, 213-237; Solomon M., Bamossy G., Askegaard S., 

Hogg M. K., Consumer Behavior, A European Perspective, third edition, Pearson Education Limits, Harlow, 

England, 2006, 257-294; 
367

Solomon M., Bamossy G., Askegaard S., Hogg M. K., Consumer Behavior, A European Perspective, third 

edition, Pearson Education Limits, Harlow, England, 2006, 257-294; 



112 
 

bunebis mqone adamianebi gacilebiT metad nanoben saqonlis 
dabrunebas, vidre usargeblo nivTis datovebas. amitom 
xelSekrulebis uaryofis ufleba xSirad ar gamoiyeneba. Tavis mxriv, 
momxmarebelTa es, e.w. `aportunisturi~ qceva, mewarmeebSi garkveul 
daZabulobas iwvevs. Tumca, momxmareblebsac aqvT nerviulobis sababi 
– metisa da ukeTesis arCevanis SeuzRudavi SesaZlebloba maT 
damokidebuls xdis metisa da ukeTesis moZiebaze, rac mTel maT 
Tavisufal dros ikavebs.368 

evropelma kanonmdebelma distanciur xelSekrulebebTan 
dakavSirebuli yvela aRwerili uxerxuloba momxmareblisaTvis 
xelSekrulebis uaryofis uflebis miniWebiT daZlia, romlis 
wyalobiT momxmarebels aqvs damatebiTi vada azris Sesacvlelad. 
aseTi arCevanis pirobebSi igi uflebamosilia mosafiqrebeli vada 
gamoiyenos ukeTesi gadawyvetilebis misaRebad da minimumamde 
daiyvanos imedgacruebis riski. Tumca, xSirad, momxmarebelTa 
ukmayofileba gamowveulia arasaTanadod miwodebuli informaciiTac. 
Tavis mxriv, informaciis asimetriuloba distanciuri 
xelSekrulebebis sistemur naklad miiCneva.369 amavdroulad, 
Tavisufali bazrisaTvis bunebrivia uTanasworoba. zedmiwevniT 
keTilsindisierad moqmedebis principi SesaZloa arsebiTad 
SeuTavsebelic ki iyos mewarmeTa poziciebTan winasaxelSekrulebo 
etapze. am SemTxvevaSic kanonmdebeli dadga arCevanis winaSe, raRac 
formiT Careuliyo da gaeTanabrebina mxareTa poziciebi Tu 
bazrisTvis miendo am sakiTxis daregulireba.370 mniSvnelovania isic, 
rom mewarmeTa marketinguli praqtika umeteswilad mimarTulia 
momxmareblis `ankesze wamosagebad~,371 maSin, roca evropeli 
kanonmdeblis mizania samiznis (momxmareblis) interesi da misi 
efeqturi dacva.372 

amitomac, evrokavSiris samarTalma arCevani momxmareblis 
sasargeblod gaakeTa da, distanciurad dadebuli 

                                                           
368

Luzak J.A. To Withdrawor not To Withdraw? Evaluations of the Mandatory Right of Withdrawal in 

Consumer Distance Selling Contracts taking into account its Behavioral Effects on Consumer, Amsterdam 

Law School Legal Research Paper No. 2013-21, Centre for the Study of European Contract Law working 

Paper No. 2013-04, 20; Solomon M., Bamossy G., Askegaard S., Hogg M. K., Consumer Behavior, A 

European Perspective, third edition, Pearson Education Limits, Harlow, England, 2006, 257-294; 
369

Fina S., The Consumer’s Right of Withdrawal and Distance Selling in Europe: A Consumer Stronghold in 

European Distance Selling and E-Commerce, in Festschrift Franz Zehetner 31, Markus Haslinger, Arthur 

Kanonier and Sylvia Zehetner eds. 2009, 32-35. 
370

Markesinis B., Unberath H., Johnston A., The German Law of Contract, Hart Publishing, Oxford and 

Portland, Oregon, 2006, 3. 
371

 zaaliSvili v., samomxmareblo kerZosamarTlebrivi urTierTobebis regulirebis 
sistemuri Taviseburebani qarTul kanonmdeblobaSi, samarTlis Jurnali # 1-2, 
Tbilisi 2010, 57. 
372

 Solomon M., Bamossy G., Askegaard S., Hogg M. K., Consumer Behavior, A European Perspective, third 

edition, Pearson Education Limits, Harlow, England, 2006, 262. 



113 
 

xelSekrulebebidan nebis ukan gamoTxovis uflebis miniWebiT, igi 
Caayena im viTarebaSi, romelic iarsebebda pirispir dadebuli 
xelSekrulebis dros. kerZod, distanciurad dadebuli 
xelSekrulebis uaryofis ufleba SesaZlebels xdis mosafiqrebeli 
vadis ganmavlobaSi saqonlis flobas, daTvalierebas da, 
garkveulwilad, moxmarebasac. evropeli kanonmdeblis erT-erTi 
mizanic es iyo – uzrunveleyo momxmarebeli saqonelis Sefasebis 
damatebiTi SansiT. im SemTxvevaSi, Tu nayidi saqoneli ar 
gaamarTlebs momxmareblis molodins, igi uflebamosilia, 
yovelgvari dasabuTebis gareSe uari Tqvas xelSekrulebaze da nivTi 
ukan daabrunos. metic, momxmarebeli maSinac aris uflebamosili 
uaryos xelSekruleba, roca gadawyvetileba miRebulia saqonlis an 
momsaxurebis Sesaxeb sruli da aucilebeli informaciis miRebis 
Sedegad. dacvis aseTi gadaWarbebuli meqanizmis ukan dgas 
momxmareblis meryevi ganwyoba distanciuri xelSekrulebebis mimarT 
da evropeli kanonmdeblis survili, waaxalisos igi distanciurad 
xelSekrulebebis dadebisaken.373 

unda aRiniSnos, rom distanciurad dadebuli xelSekrulebis 
calmxrivad gauqmebis uflebasTan dakavSirebiT gansxvavebuli azric 
arsebobs. kerZod, zogierTi avtori gaugebrad miiCnevs, Tu ratom 
unda iyos SesaZlebeli distanciurad gamovlenili nebis ukan 
gamoTxova mxolod im mizeziT, rom SemZens ar hqonda SesaZlebloba, 
Seemowmebina nivTi xelSekrulebis dadebamde. maTi azriT, Tu nivTi 
ar Seesabameba xelSekrulebiT gaTvaliswinebul xarisxs (aRweras), 
momxmareblis uflebis dacva SecdomiT dadebuli garigebis anda 
zianis anazRaurebis maregulirebeli normebiTac aris SesaZlebeli. 
am mosazrebis mqone avtorebi miiCneven, rom evrokavSiris 
direqtivebiT damkvidrebuli xelSekrulebis uaryofis uflebis 
imperatiuli Zalis mqone daTqmad aRiarebas, Sedegad mohyva 
distanciurad dadebuli xelSekrulebebis mowonebis pirobiT 
dadebul garigebebad transformireba.374 

savaraudod, momxmarebeli, romelic xelSekrulebis dasadebad 
iyenebs distanciuri komunikaciis axal teqnologiebs, unda 
acnobierebdes Tanmdev riskebsac. erTi SexedviT, rTulad 
warmosadgenia, rom am dros, raRac fromiT SeiZleba dairRves misi 
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TviTgamorkvevis ufleba. meore mxriv, xelSekrulebis uaryofis 
ufleba SeiZleba miviCnioT samarTlebriv stimulad, romelic 
ebrZvis distanciuri xelSekrulebebisaTvis damaxasiaTebel 
Tandayolil cdunebas, SeZenili saqonelis obieqturi saWiroebis 
gaazrebis SesaZleblobas.375 amitomac misi daniSnulebaa, 
momxmarebeli Caayenos im viTarebaSi, romelic iarsebebda magaliTad, 
maRaziaSi nivTis SeZenisas. amgvari damokidebuleba exmianeba im 
midgomasac, rom mosafiqrebeli vadis aTvla ar unda daiwyos 
momxmareblisaTvis saqonlis gadacemamde.Aimavdroulad, 
xelSekrulebis uaryofis ufleba, garkveulwilad, kargavs Tavis 
funqcias, roca saqme exeba momsaxurebis Sesaxeb distanciurad 
dadebul xelSekrulebas.Aam SemTxvevaSi xelSekrulebis uaryofis 
ufleba wyvets arsebobas im momentidan, roca mewarme momxmareblis 
winaswari TanxmobiT mosafiqrebeli vadis gasvlamde iwyebs 
momsaxurebis gawevas. 

aqve unda aRiniSnos, rom evropelma kanonmdebelma uaryofis 
uflebis miniWebiT, gadawyvita ra, waexalisebina momxmareblebi 
distanciur vaWrobaSi Cabmisaken, aseTive dacvis standarti ar  
gaiTvaliswina momxmareblebisaTvis, romlebic xelSekrulebas deben 
pirdapir maRaziaSi miuxedavad imisa, rom orive SemTxvevaSi 
momxmarebeli xelSekrulebis is mxarea, romelic SesaZloa moeqces 
mewarmis arakeTilsindisieri zemoqmedebis qveS. niSandoblivia, rom 
pirispir nasyidobis SemTxvevaSic ar aris gamoricxuli 
momxmareblis imedgacrueba SeZenil saqonelTan dakavSirebiT. 
movaWresTan komunikacia yovelTvis ar ganapirobebs momxmareblis 
gadawyvetilebis siswores an damajereblobas, miT ufro saqonlis 
xarisxTan dakavSirebiT. momxmarebels mxolod konkretuli saqonlis 
SeZenis da misi moxmarebis Semdeg uyalibdeba xolme ndoba da 
keTilganwyoba mewarmisa da misi produqciis mimarT. SeiZleba iTqvas, 
rom uxarisxo an arasaTanado xarisxis nivTis yidvis riski 
yovelTvis arsebobs, imisgan damoukideblad Tu ra viTarebaSi daido 
xelSekruleba.376 

Sesabamisad, xelSekrulebis Sedegebis gadaxedvis ufleba 
yovelTvis ver daicavs momxmarebels imedgacruebisagan, magram igi 
distanciurad dadebul xelSekrulebas SeqceviT efeqts aZlevs. 
xelSekrulebis uaryofis uflebas SeuZlia daicvas momxmarebeli 
dadebuli xelSekrulebaze sinanulis grZnobis gancdisagan da 
waaxalisos igi momavalSi xelSekrulebebis distanciurad 
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dadebisaken. swored amitomac iTvleba momxmareblebisaTvis 
miniWebuli es sagamonakliso regulacia maTi uflebebis dacvis 
efeqtur saSualebad, romelic erTi mxriv emsaxureba momxmareblis 
damajereblobisa da ndobis amaRlebas, xolo, meore mxriv, xels 
uwyobs distanciurad dadebul saxelSekrulebo urTierTobebis 
mxardaWerasa da maT Semdgom ganviTarebas.  

5.2.5. samomxmareblo xelSekrulebebis gansjadoba da 
xelSekrulebis uaryofis uflebis efeqti 

xelSekrulebis uaryofis ufleba icavs momxmareblebs ara 
mxolod maTi windauxedavi da meryevi gadawyvetilebebisagan, aramed 
SesaZlebels xdis iseTi samarTlebrivi sakiTxis martiv mogvarebas, 
rogoricaa samomxmareblo xelSekrulebebis gansjadobis sakiTxi. es 
gansakuTrebiT TvalsaCinoa distanciurad dadebuli 
xelSekrulebebis SemTxvevaSi. Tumca, garkveulwilad SeiZleba 
Seexos araoficialur viTarebaSi dadebul xelSekrulebebsac. 
cxadia, rom internetis gamoyenebiT komerciuli saqmianobis 
ganxorcielebis SesaZleblobam warmoSva misi regulirebis 
aucileblobac, gansakuTrebiT ki maSin, roca aseT urTierTobebSi 
monawile pirebi sxvadasxva qveynebis samarTlebriv reJimebs 
ganekuTvnebian.377  

rogorc ukve aRiniSna, distanciurad dadebul xelSekrulebad 
CaiTvleba iseTi garigebebi, romlebic ideba erTsa da imave an 
sxvadasxva iurisdiqcias daqvemdebarebul momxmarebelsa da mewarmes 
Soris. distanciuri komunikaciis wesiT dadebuli xelSekrulebebis 
umetesoba Sidasaxelmwifoebriv sazRvrebSi ar aris moqceuli. 
Sesabamisad, xelSekrulebiT nakisri valdebulebebis 
Seusruleblobis an arajerovani Sesrulebis SemTxvevaSi, dRis 
wesrigSi dgeba am formiT dadebuli garigebebisadmi gamosayenebeli 
samarTlis gansazRvris sakiTxi. 

evropeli kanonmdeblis mier mxardaWerili momxmarebelTa 
sayovelTao keTildReobis uzrunvelyofis idea am sakiTxSic iCens 
Tavs.378 kerZod, gansjadobis zogadi wesis Tanaxmad, sxvadasxva 
iurisdiqcias mikuTvnebul pirebs Soris davis SemTxvevaSi, 
gansjadobis sakiTxi wydeba mopasuxis adgilsamyoflis anda 
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iuridiuli misamarTis mixedviT anda xelSekrulebis dadebis 
adgilisa da misi Sesrulebis adgilis mixedviT. es zogadi debuleba 
reglamentirebulia ara erT saerTaSoriso Tu Sidasaxelmwifoebriv 
aqtSi.379 Tumca, momxmareblis monawileobiT dadebul 
xelSekrulebebSi, xelSekrulebis dadebisa da Sesrulebis adgili 
dematerializebulia zogadi gansjadobis wesebisagan. rac imas 
niSnavs, rom Tu distanciuri komunikaciis wesiT dadebuli 
xelSekrulebis mxare momxmarebelia, aseTi xelSekrulebebis mimarT 
specialuri gansjadobis wesi moqmedebs.380  

momxmarebelTa uflebebis dacvis konteqstSi, distanciuri 
komunikaciis wesiT dadebuli xelSekrulebebi mowesrigebulia 
modeluri kanonebiT, CarCo SeTanxmebebiTa da sxva sakanonmdeblo 
aqtebiT, romlebic Seicaven specialur wesebs sxvadasxva 
iurisdiqcias mikuTvnebul momxmarebelsa da mewarmes Soris 
internetis gamoyenebiT damyarebuli saxelSekrulebo 
urTierTobebze. Tavis mxriv, yvela aseTi specialuri aqti 
momxmareblebs saxelSekrulebo urTierTobis sust mxared miiCnevs 
da iTvaliswinebs qmediT meqanizmebs eleqtronul komerciaSi maTi 
TviTdajerebulobis uzrunvelsayofad.381 

eleqtronuli komerciis farglebSi momxmarebelTa araTanabari 
mdgomareoba mewarme subieqtebTan SedarebiT vlindeba maT mimarT 
undoblobis aspeqtSic. xSirad, momxmareblisaTvis ucnobia 
monacemebi mewarmis adgilmdebareobis, misi saqmiani reputaciis, mis 
mier warmoebuli saqonlis xarisxis Sesaxeb. am SemTxvevaSi 
momxmarebels isRa darCenia, endos vebgverdze mocemul informacias. 
garda amisa, safrTxis Semcvelia mewarmeTa moTxovna momxmareblis 
maidentificirebeli monacemebis winaswar gaxsnisa da 
angariSsworebis Sesaxeb (saxeli, gvari, angariSis nomeri, piradi 
nomeri, telefonis nomeri, umetes SemTxvevaSi is monacemebia 
romelTa miTiTebac momxmarebels moeTxoveba distanciurad 
xelSekrulebis dadebisas).382  

dasaxelebul safrTxeTa kompleqsuroba, romelTa winaSec 
SesaZloa aRmoCndes momxmarebeli distanciuri komunikaciis wesiT 
dadebul xelSekrulebebSi iseve, rogorc eleqtronuli 
komerciisaTvis damaxasiaTebeli dematerializebuli buneba, 
aucilebels xdis qmediTi wesebis SemoRebas momxmarebelTa 
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dasacavad trans-sasazRvro savaWro urTierTobebSi.383 amasTan, ucxo 
qveynis mewarmesTan distanciurad dadebuli xelSekrulebidan 
gamomdinare dava warmoSobs or ZiriTad Teoriul da praqtikul 
problemas: 1) momxmarebeli, romelic ucxo qveynis mewarmisagan, 
distanciurad dadebuli xelSekrulebis safuZvelze iZens saqonels 
anda momsaxurebas, davis SemTxvevaSi, romeli qveynis iurisdiqcias 
unda daeqvemdebaros - Tavisas Tu mewarmisas da meore, dava romeli 
qveynis samarTlis gamoyenebiT unda gadawydes.384 

evrokavSiris farglebSi sxvadasxva iurisdiqcias mikuTvnebul 
pirebs Soris dadebuli xelSekrulebis gansjadobis sakiTxi 
mowesrigebulia 593/2008 saxelSekrulebo valdebulebaTa mimarT 
gamosayenebeli samarTlis Sesaxeb aqtiT, romelic `romi erTi~ 
regulirebis saxeliTaa cnobili.385 amasTan, gamosayenebeli 
samarTlis arCeva SeiZleba mivakuTvnoT mxareTa avtonomiis 
sferosac, rac gamoixateba mxareTa SesaZleblobaSi, Tavad 
gansazRvron maTi monawileobiT dadebuli xelSekrulebis mimarT 
gamosayenebeli samarTlis sakiTxi.386 Tumca, aseTi arCevanis ufleba, 
xSirad iwvevs erT-erTis, ZiriTadad momxmareblis, uflebebis 
gaumarTlebel SezRudvas, gansakuTrebiT imis gaTvaliswinebiT, rom 
distanciurad dadebuli xelSekrulebebi umeteswilad mocemulia 
standartuli pirobebis anda standartuli formis xelSekrulebebis 
saxiT. momxmarebelTa monawileoba ki maT formirebaSi mxolod 
pirobebze formaluri `daTanxmebiT~ gamoixateba. garda amisa, 
konkretuli qveynis samarTalze miTiTeba niSnavs imas, rom 
momxmarebelTa interesebis efeqturad damcavi Sidasaxelmwifoebrivi 
regulirebis gamoyeneba avtomaturad gamoiricxeba. 387  

momxmarebelTa uflebebis dacvis mimarT evropis kavSiris 
tradiciulad mkacri midgomis gaTvaliswinebiT, mewarmeebi 
yovelTvis ar arian Tavisufalni maT mier SeTavazebuli 
saxelSekrulebo urTierTobebis mimarT gamosayenebeli samarTlis 
gansazRvraSi. `romi erTi~ regulireba pirdapir miuTiTebs, rom 
momxmarebelTa monawileobiT dadebuli xelSekrulebebi, maTSi 
gamosayenebel samarTalze daTqmis miuxedavad, gansaxilvelad 
eqvemdebarebian im qveynis samarTlebriv danawesebs, sadac 
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momxmarebels aqvs Cveulebrivi adgilsamyofeli.388 Sesabamisad, 
samomxmareblo xelSekrulebebis mimarT moqmedebs speciluri 
regulireba, romelic umetes SemTxvevaSi, imperatiuli xasiaTisaa da 
misi Secvla an Canacvleba mxareTa SeTanxmebiT dauSvebelia. am 
TvalsazrisiT, gadamwyvetia ara mxolod momxmareblis Cveulebrivi 
adgilsamyoflis gansazRvra, aramed imis dadgenac, Tu ra 
igulisxmeba samewarmeo saqmianobis ganxorcielebaSi momxmareblis 
adgilsamyofel qveyanaSi.  

am sakiTxis ganmartebas mniSvneloba eniWeba xelSekrulebis 
uaryofis uflebis moqmedebis farglebis legitimaciisTvisac. jer 
erTi imitom, rom momxmareblisaTvis miniWebuli es sagamonakliso 
uflebac erT-erTia, romelic imperatiuli xasiaTis normebiT 
regulirdeba. meore mniSvnelovani garemoeba is aris, rom 
xelSekrulebebi, sadac maTi calmxrivad uaryofis SesaZlebloba 
imperatiuladaa mocemuli, saerTod gverds uvlian gansjadobis 
sakiTxs. momxmarebeli uflebamosilia, gamoiyenos xelSekrulebis 
ufleba upirobod, Tu xelSekruleba dadebulia mewarmis 
Cveulebrivi saqmianobis farglebs gareT anda distanciuri 
komunikaciis nebismieri formis gamoyenebiT. amasTan, xazgasasmelia, 
rom xelSekrulebis uaryofis ufleba moqmedebs mxolod samewarmeo 
saqmianobis ganmaxorcielebeli subieqtebis mimarT. sakiTxi 
SedarebiT martivad gadasawyvetia, Tu momxmarebelic da mewarmec 
erTsa da imave iurisdiqcias miekuTvnebian, an, roca mewarmis 
identificireba ar warmoadgens problemas. im SemTxvevaSi ki, roca 
mewarme sxva qveynis iuridiuli piria, momxmareblis Cveulebrivi 
adgilsamyoflis farglebSi samewarmeo saqmianobis ganxorcieleba 
Sesabamis yuradRebas imsaxurebs. 

upirveles yovlisa, unda aRiniSnos, rom momxmarebelTa 
monawileobiT dadebuli xelSekrulebebi, mxolod maSin eqcevian 
sagamonakliso gansjadobis farglebSi, Tu samewarmeo saqmianoba 
xorcieldeba momxmarebelTa Cveulebrivi adgilsamyoflis mixedviT. 
am TvalsazrisiT, romi I-is regulireba aqcents akeTebs or 
garemoebaze, romelTa mixedviTac SeiZleba dadgindes mewarmeTa 
moqmedebis areali. pirveli, roca mewarme mihyveba Tavis saqmianobas 
momxmareblis iurisdiqciis saxelmwifoSi da meore, roca igi 
pirdapir eweva Tavis saqmianobas sxva qveyanaSi. miyolaSi, am 
SemTxvevaSi, igulisxmeba samewarmeo saqmianobis ganxorcieleba 
Suamavlebis meSveobiT, romelic moicavs agreTve araoficialur 
viTarebaSi dadebul xelSekrulebebsac. magaliTad, Tu momxmareblis 
dayolieba xelSekrulebis dadebaze xdeba sxva saxelmwifoSi 
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registrirebuli kompaniis warmomadgenlis meSveobiT momxmareblis 
Cveulebrivi adgilsamyoflis mixedviT, sacxovrebel saxlTan an 
samuSao adgilTan. samewarmeo saqmianobis miyola, aseve moicavs 
filialebis meSveobiT moqmedebasac.389 

gacilebiT rTulia meore SemTxvevis ganmarteba, romelic 
gulisxmobs samewarmeo saqmianobis pirdapir ganxorcielebas. 
marTalia, `momxmarebelTa uflebebis Sesaxeb~ direqtiva iZleva 
mewarmis ganmartebas, da masSi gulisxmobs nebismier iuridiul 
pirac, romelic moqmedebs samewarmeo saqmianobis ganxorcielebis 
mizniT, magram ar uTiTebs, Tu ra igulisxmeba aseT saqmianobaSi. 
maSin rodesac, romi I regulireba samomxmareblo xelSekrulebebs 
specialur gansjadobas miakuTvnebs mxolod im SemTxvevaSi, roca 
gamokveTilia momxmareblis Cveulebriv adgilsamyofel teritoriaze 
samewarmeo saqmianobis pirdapiri ganxorcielebis mizani.390  

amasTan, samewarmeo saqmianobis pirdapir ganxorcilebaze 
miuTiTebs briuselis regulirebac, romelic gansazRvravs gansjadi 
sasamarTlos sakiTxs im SemTxvevisaTvis, Tu davaSi erTi an meti 
qveyana monawileobs. niSandoblivia, rom es aqtic gamoricxavs misi 
gavrcelebis SesaZleblobas momxmarebelTa monawileobiT dadebul 
xelSekrulebebze, Tu momxmarebelTan dadebul xelSekrulebaSi 
gamokveTilia samewarmeo saqmianobis pirdapiri ganxorcielebis 
mizani, momxmareblis adgilsamyofel qveyanaSi.391 sagulisxmoa, rom 
romi I regulirebis ganmarteba Seicavs miTiTebas imis Sesaxeb, rom 
samewarmeo saqmianobis pirdapiri ganxorcilebis mizani unda 
ganimartos briuselis regulirebasTan erTobliobaSi.392 

samewarmeo saqmianobis pirdapiri ganxorcieleba ZiriTadad 
ganmartebas moiTxovs eleqtronul komerciasTan dakavSirebiT, 
ofertebis mewarmeTa vebgverdebis meSveobiT gakeTebisas. am 
SemTxvevaSi momxmarebelTa internetTan wvdoma ar aris sakmarisi 
garemoeba imisaTvis, rom xelSekruleba sxvadasxva qveyanas 
mikuTvnebul pirebs Soris dadebulad CaiTvalos, Tumca sakmarisia 
imisaTvis, rom xelSekruleba distanciuri komunikaciis wesiT 
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dadebulad miiCneodes.393 amasTan, mniSvnelovania mewarmeTa 
vebgverdebze ganTavsebuli informaciis Sinaarsi. kerZod, ramdenad 
SesaZlebelia masze dayrdnobiT imis identificireba, rom samewarmeo 
saqmianoba pirdapir gankuTvnilia momxmarebelTa Cveulebrivi 
adgilsamyoflisaTvis. mewarmis vebgverdze mocemuli informacia 
calsaxad unda miuTiTebdes, rom saxelSekrulebo urTierTobis 
damyareba SesaZlebelia erTi an ramdenime sxva qveynis 
momxmareblebTan.394 

sakiTxis simwvaves isic cxadyofs, rom igi evropis 
marTlmsajulebis sasamarTlos ganmartebis saganic ki gaxda. saqmeSi 
`Pammer v Schluter~ sasamarTlom ramdenime garemoebaze gaamaxvila 
yuradReba. upirveles yovlisa, sasamarTlo Seexo imas, rom 
internetis bunebidan gamomdinare, mewarmeTa vebgverdebi SeiZleba 
xelmisawvdomi iyos rogorc evropis kavSiris farglebSi, ise mis 
gareTac. magram mxolod vebgverdebis xelmisawvdomoba im qveynis 
fargebs gareT, sadac mewarmes aqvs Cveulebrivi saqmianobis adgili, 
jer kidev ar niSnavs imas, rom misi samewarmeo saqmianoba 
mimarTulia transsasazRvro saxelSekrulebo urTierTobebis 
dasamyareblad. aucilebelia, rom mewarmem gamoxatos Tavisi neba 
imdagvarad, rom misgan gamomdinareobdes erTi an ramdenime wevri 
saxelmwifos momxmarebelTan komerciuli urTierTobebis damyarebis 
survili. Sesabamisad, calsaxad unda dgindebodes sxva wevri 
saxelmwifoebis momxmareblebTan xelSekrulebis dadebis neba. am 
moTxovnasTan Sesabamisobis dasadgenad sasamarTlo ramdenime 
kriteriumis arsebobaze miuTiTebs. pirvel rigSi, mewarmeTa 
vebgverdebze mxolod maTi eleqtronuli misamarTis, geografiuli 
adgilmdebareobis anda telefonis nomrebis miTiTeba, saerTaSoriso 
indeqsebis an Sesabamisi kodebis gareSe, ar CaiTvleba saTanado 
informaciad imis sailustraciod, rom mewarme mzadaa daamyaros 
trans-sasazRvro saxelSekrulebo urTierToba sxva qveynis 
momxmareblebTan, vinaidan es monacemebi ar iTvleba sakmarisad 
mewarmesTan saWiroebis SemTxvevaSi dasakavSireblad. 
transsasazRvro vaWrobis mizani unda gamomdinareobdes SedarebiT 
specifikuri elementebidan, magaliTad, vebgverdis eleqtronuli 
misamarTis gafarToebidan `.com~ an `.eu~, miTiTebuli saerTaSoriso 
kodebidan, vebgverdze mocemuli informaciis sxvadasxva enaze 
gacnobis anda angariSsworebis SesaZleblobidan da a.S.395 
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sasamarTlos gadawyvetilebaSi dasaxelebuli garemoebebis 
garda, sxva qveynis momxmareblebTan saxelSekrulebo urTierTobis 
damyarebis survili SeiZleba dasturdebodes, momxmareblebze 
pirdapiri da uSualod mimarTuli reklamis, anda individualuri 
SeTavazebis SemTxvevaSi; mewarmis vebgverdze mocemuli qveynebis 
katalogidan, sadac momxmarebels SeuZlia airCios Tavis qveyana. 
amasTan, Tu CamonaTvalSi konkretuli saxelmwifo ar aris 
miTiTebuli, es imis maCvenebelia, rom saxelSekrulebo urTierTobis 
damyareba am konkretuli qveynis momxmareblebTan mewarmis 
ganzraxvas ar warmoadgens.396 

yvela SemTxvevaSi, imisaTvis, rom momxmarebelTa monawileobiT 
dadebuli xelSekruleba moeqces specialuri gansjadobis 
farglebSi, samewarmeo saqmianoba unda pasuxobdes dasaxelebul 
kriteriumebs. Tavis mxriv, aman SeiZleba gamoiwvios 
urTierTgamomricxavi ganmartebebi da, yovel calkeul, SemTxvevaSi 
gamosayenebeli samarTlis dadgenis aucilebloba, rac 
mniSvnelovnad aryevs momxmarebelTa damajereblobas da, miT ufro, 
survils, monawileoba miiRon tans-sasazRvro savaWro 
urTierTobebSi.  

swored am konteqstSi vlindeba momxmareblebisaTvis 
miniWebuli xelSekrulebis calmxrivad uaryofis uflebis 
upiratesoba, romelic icavs momxmareblebs konkretuli 
safrTxeebisagan da, maT Soris, yovel jerze samomxmareblo 
xelSekrulebebis gansjadobis sakiTxis garkvevisganac. 
xelSekrulebebSi, sadac aqceptis ukan gamoTxova imperatiuli 
normebiTaa uzrunvelyofili miuxedavad imisa, gamokveTilia Tu ara 
samewarmeo saqmianobis gavrcelebis farglebi, momxmarebeli daculia 
maTi upirobo uaryofis uflebiT. garda amisa, Tu mewarme subieqtis 
trans-sasazRvro savaWro saqmianoba Seesabameba zemoaRniSnul 
kriteriumebs, momxmarebeli gansjadobis specialur wesTan erTad, 
uflebamosilia, xelSekrulebis uaryofis uflebasac daeyrdnos, 
romelic erTnairad moqmedebs evrokavSirSi Semavali yvela 
saxelmwifos mewarmeTa da momxmarebelTa mimarT. 

amasTan, xelSekrulebis uaryofis uflebis upiratesoba, 
specialur gansjadobis wesebTan mimarTebaSi, imaSic vlindeba, rom 
`momxmarebelTa uflebebis Sesaxeb~ direqtiva iZleva ra 
araoficialur viTarebaSi da distanciurad dadebuli 
xelSekrulebebis ganmartebas, aqcents ar akeTebs arc mewarmeTa 
iuridiul registraciaze da arc momxmarebelTa Cveulebriv 
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adgilsamyofelze. es ki imas niSnavs, rom xelSekrulebis uaryofis 
uflebis arsebobisaTvis ara aqvs mniSvneloba imas, xelSekrulebis 
mxareebi erTi da imave Tu sxvadasxva iurisdiqcias eqvemdebarebian. 
uflebis savaldebulo wesiT arsebobas gansazRvravs mxolod nebis 
Camoyalibebis formati.  

araoficialur viTarebasa da distanciuri komunikaciis 
meTodebiT dadebul xelSekrulebebSi momxmarebeli daculia nebis 
ukan gamoTxovis uflebiT, gansjadobis saerTo Tu specialuri wesis 
gverdis avliT. amasTan, uflebis savaldebuloobis xasiaTidan 
gamomdinare, misi dacviTi efeqti moqmedebs yvela momxmarebelze, 
miuxedavad imisa, igi evrokavSiris wevri saxelmwifos moqalaqea Tu 
ara. magaliTad, Tu saqarTveloSi Cveulebrivi adgilsamyoflis 
mqone momxmarebeli SeiZens saqonels evropis qveynis mewarmisagan 
masTan distanciuri komunikaciis wesiT dadebuli xelSekrulebis 
safuZvelze, igi yovelTvis daculi iqneba xelSekrulebis uaryofis 
uflebiT, rogorc imperatiulad moqmedi wesiT, rasac ver vityviT 
piriqiT ganviTarebul movlenebze.  

kerZod, Tu evropeli momxmarebeli, distanciuri komunikaciis 
wesiT dadebuli xelSekrulebis safuZvelze, qarTuli kompaniisagan 
saqonels SeiZens, Cvens kanonmdeblobaSi xelSekrulebis uaryofis 
specialuri wesis ararsebobis gamo, mas, ukmayofilebis SemTxvevaSi 
(pirobiTad Tu saqoneli nakliani aRmoCndeba) uflebis dacva misi 
Sidasaxelmwifoebrivi meqanizmebiT mouwevs (romi I regulireba). 
Semdeg ki dadgeba am gadawyvetilebis cnoba-aRsrulebis sakiTxi 
saqarTveloSi. yvela es etapi dakavSirebulia drosa da xarjebTan, 
ramac, SesaZloa, mniSvnelovnad Seaferxos evropeli momxmareblebis 
aqtivoba qarTul bazarze. magram, Tu saqarTvelos kanonmdeblobiT 
gaTvalisiwnebuli iqneba xelSekrulebis uaryofis ufleba imave 
wesiT, rogorc igi moqmedebs evropis saxelmwifoebSi, es saSualebas 
miscems evropel momxmarebels, Seuferxeblad Caebas trans-sasazRvro 
saxelSekrulebo urTierTobebSi saqarTveloSi registrirebul 
kompaniebTan. Tavis mxriv ki, qarTul kerZo samarTalSi am uflebis 
srulfasovani damkvidreba xels Seuwyobs qarTuli biznesis 
gafarToebas qveynis farglebs gareTac, rac srul SesabamisobaSi 
iqneba saqarTvelosa da evrokavSirs Soris xelmoweril asocirebis 
SeTanxmebasTanac. 
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VI. xelSekrulebis uaryofis uflebis dacviTi efeqtisaTvis 
savaldebulo elementebi 

6.1.  uaryofis uflebis realizebis winapirobebi 

evropul samomxmareblo samarTalSi damkvidrebuli 
xelSekrulebis mboWavi Zalisagan ganmaTavisuflebeli specialuri 
ufleba, xelSekrulebaSi misi savaldebulo daTqmis saxiT arsebobis 
pirobebSic, ar moqmedebs avtomaturad. xelSekrulebis Sedegebis 
Tavidan asacileblad, momxmarebelma unda Seasrulos ramdenime 
proceduruli moTxovna: moaxdinos uflebis realizeba drois 
gansazRvrul monakveTSi da Seatyobinos xelSekrulebis meore 
mxares uflebis aqtivaciis Sesaxeb.  

amasTan, momxmarebelTa uflebebis dacva, maTTvis 
xelSekrulebis uaryofis uflebis miniWebis TvalsazrisiT, mxolod 
maSin aRwevs mizans, Tu momxmarebeli saTanadodaa informirebuli am 
uflebis arsebobisa da misi realizebis wesis Sesaxeb. garda amisa, 
iq sadac xelSekrulebis uaryofis uflebam unda Seasrulos Tavisi 
dacviTi funqcia, erT-erTi sakvanZo sakiTxia mxareTa Soris 
informaciuli disbalansi.  

samarTlebriv doqtrinaSi iseve, rogorc sasamarTlo 
praqtikaSi, gansakuTrebuli yuradReba eqceva momxmareblebisaTvis 
misawodebeli informaciis Sinaarssa da formas. niSandoblivia, rom 
informirebis valdebuleba da xelSekrulebis uaryofis ufleba, 
ZiriTadad, erTian WrilSi ganixileba. momxmarebeli unda iyos 
informirebuli ara mxolod uaryofis uflebis wesisa da 
realizebis Sesaxeb, aramed xelSekrulebis yvela pirobis Taobazec.  
metic - momxmarebelTa monawileobiT dadebul xelSekrulebebSi 
informaciis srulyofilad miwodebis valdebuleba aseve 
imperatiuli normebiTaa uzrunvelyofili.397  

6.2. momxmareblisaTvis informaciis miwodebis valdebuleba 

romis samarTlis zogadi principi - emptor curiosus esse debet – 

xelSekrulebis yoveli mxare unda iyos sakmarisad dainteresebuli 
imiT, rom moipovos Sesabamisi informacia xelSekrulebis 
dadebisaTvis, damkvidrebulia TiTqmis yvela saxelmwifos 
marTlwesrigSi. Tumca, evropis samarTlis bolodroindelma 
ganviTarebam cxadyo, rom man faqtobrivad dakarga Tavisi pirvandeli 
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mniSvneloba.398 kerZod, momxmarebelTa monawileobiT dadebul 
xelSekrulebebSi informaciis mopovebis gansxvavebuli wesi 
moqmedebs. upirveles yovlisa, es vlindeba evropis direqtivebiT 
reglamentirebuli mxareTa ufleba-movaleobebis gadanawilebaSi 
informaciis mopovebasa Tu miwodebaSi. xelSekrulebebSi, sadac erT-
erTi mxare momxmarebelia, informaciis miwodeba mewarmis upirobo 
valdebulebaa.399  

momxmareblis CarTuloba am procesSi ki mxolod misi 
subieqturi dainteresebiT Semoifargleba. mas SeuZlia gaecnos an ar 
gaecnos informacias xelSekrulebis arsebiT Tu sxva pirobebze. 
windaxedulobis standarti – icis an unda scodnoda – 
Semoifargleba mewarmis pasuxismgeblobiT misawodebeli informaciis 
sisruleze, Tumca gavlenas ar axdens momxmarebelze, romelmac 
ugulebelyo informaciis mopovebis SesaZlebloba. aseT SemTxvevebSi 
aqcenti gadatanilia informaciis miRebis uflebaze da ara mxaris 
valdebulebaze, moipovos es informacia.400 

sakiTxisadmi amgvari damokidebuleba pirdapir gamoikveTa 
evropis marTlmsajulebis sasamarTlos praqtikaSic. saqmeze `Content 

Sevices Ltd v. Bundesarbeitskammer~, sasamarTlom ganmarta, rom `mewarme 
piri valdebulia, miawodos informacia momxmareblebs imis 
molodinis gareSe, rom isini TviTon moiZieben am informacias. 
momxmarebeli pasiuri unda rCebodes informaciis mopovebis 
TvalsazrisiT.~401 

pirdapiri pasuxi, Tu ram ganapiroba informaciis miwodebis 
valdebulebis aseTi modificireba, ar arsebobs. mizezi mravali 
SeiZleba iyos. pirvel rigSi, es aris momxmareblis gansakuTrebuli 
rolis warmoCena evrokavSiris saxelSekrulebo samarTalSi da, am 
TvalsazrisiT, uamravi maregulirebeli aqtis miReba. meore gaxlavT 
teqnikuri progresi, romelmac aseve didi gavlena iqonia 
xelSekrulebasa da misi mxareebis ufleba-movaleobebze, 
gansakuTrebiT ki eleqtronuli vaWrobis WrilSi.402 eleqtronuli 
komerciis farglebSi momxmareblisaTvis gacilebiT ufro rTulia 
SesaZeni saqonlis maxasiaTeblebis gageba an im piris dadgena, 
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romelTanac ideba xelSekruleba. TanabarmniSvnelovania 
momxmareblis fsiqologiuri ganwyoba, pirovnuli aRqmadobis done, 
viTareba, romelSic ideba xelSekruleba an yvela dasaxelebuli 
faqtori erTad.403 

amis gamoZaxilia, rom momxmareblebisaTvis misawodebeli 
informaciis mimarT wayenebuli moTxovnebi bolo aTwleulebis 
ganmavlobaSi gacilebiT gaizarda da detalizebuli gaxda. amas 
xeli Seuwyo evrokavSiris iniciativiT ganxorcielebulma 
bolodroindelma reformebmac. axali direqtivis erT-erTi 
qvakuTxedia informirebuli momxmareblis saerTo koncefciis 
SemuSaveba da misi erTgvarovani danergva yvela wevri 
saxelmwifosaTvis.404 es imas niSnavs, rom mewarmeebs, mTeli 
evrokavSiris masStabiT, erTnairi moTxovnebi waeyenebaT misawodebel 
informaciaze. sakiTxis amgvari mowesrigeba gamarTlebulad unda 
CaiTvalos rogorc mewarmeTa valdebulebebis sicxadisaTvis, aseve 
momxmarebelTa informirebis saerTo moTxovnebis damkvidrebisaTvis. 

Tavis mxriv, erTgvarovani regulirebis miRwevis mizniT, 
momxmareblisaTvis informaciis miwodebis valdebulebas 
imperatiuli normebi uzrunvelyofs. amgvari modeli warmoSobs 
momxmareblis interesis dacvis legitimur molodins da xels 
uwyobs bazarze mis gaaqtiurebas. amasTan, informaciis miwodebasTan 
dakavSirebuli normebi damatebiT komforts uqmnian momxmareblebs 
da zogierT SemTxvevebSi windauxedavi moqmedebis SesaZleblobasac 
aZleven. ivaraudeba, rom informaciis nakleboba momxmarebels 
araTanabar pirobebSi ayenebs mewarmesTan urTierTobisas da 
saqonlis Tu momsaxurebis mimRebi piris saxelSekrulebo 
Tavisuflebasac aryevs.405 swored monawileTa specifikurobis 
gaTvaliswinebiT aris gamowveuli is, rom saxelSekrulebo 
samarTalSi damkvidrebuli informaciis miwodebis zogadi 
valdebulebisagan gansxvavebiT, momxmareblis monawileobiT dadebul 
xelSekrulebebSi misawodebeli informaciis valdebuleba da misi 
Sinaarsi calke aris mowesrigebuli.406  

Tumca, es ar aris erTaderTi SemTxveva, sadac Tavs iCens 
informaciuli nakli. SecdomiT dadebuli garigebis maregulirebeli 
normebi iseve, rogorc informaciis ganzrax gaumJRavnebloba 
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(motyueba) SeiZleba ganvixiloT, rogorc informaciuli disbalansis 
daZlevis mcdeloba ufro zogad doneze. garda amisa, bolo 
aTwleulebis ganmavlobaSi mniSvnelovnad gafarTovda informaciis 
diferenciaciisa `culpa in contrahendo~-s407 qveS, rac gamowveuli iyo 
winasaxelSekrulebo etapze keTilsindisierebis principis 
SenarCunebisa Tu gaTvaliswinebis savaldebuloobiT. erT-erTi 
mniSvnelovani cvlileba, romelic gamoiwvia am ganviTarebam, aris 
momxmarebelze orientirebuli informirebis valdebulebis 
inteleqtualuri koordinacia.408 

sagulisxmoa, rom xelSekrulebis sagnis Tu pirobebis Sesaxeb 
arasruli informaciis miwodebis albaToba ewinaaRmdegeba sabazro 
politikis uzogades principebsac. informaciuli upiratesoba 
mimwodebels, Tavisi interesebidan gamomdinare, xelSekrulebis 
pirobebis gansazRvris SesaZleblobas aZlevs da, Sesabamisad, aseT 
urTierTobebSi momxmarebels „sust“ mxared aqcevs.409 aqedan 
gamomdinare, momxmarebelTa dacva, miTumetes informaciis miwodebis 
konteqstSi, gulisxmobs maTi xelSekrulebis sruluflebian 
mxareebad yofnis uflebis uzrunvelyofasac.410 aq mewarmeTa 
saxelSekrulebo Tavisuflebis SezRudvis aucilebloba 
gamomdinareobs momxmarebelTa struqturuli arasrulyofilebidan, 
rac swored informaciul uTanasworobaSi vlindeba.411 Tavis mxriv, 
informaciis Sesabamisoba gavlenas axdens ara mxolod 
momxmareblebze, aramed am sakiTxis samarTlebriv mowesrigebazec. 

amitomac rig SemTxvevebSi aucilebeli xdeba saxelmwifos 
mxridan pirdapiri Careva. aq kerZo samarTlebrivi normebis 
SezRudvis erT–erTi safuZvelia momxmarebelTa qcevis wesebis 
samarTlebrivi koordinireba, mewarmesTan urTierTobisas sabazro 
Tanasworobis SenarCuneba, warmoebis ganviTarebis xelSewyoba da 
inovaciuri komerciis mxardaWera. amasTan, saxelmwifos Carevis 
simZafre xSir SemTxvevebSi scdeba mxolod SecdomaSi Semyvani 
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reklamis regulirebas. momxmarebelTa uflebebis dacvis 
uzrunvelsayofad, saxelmwifo awesebs iseT regulaciebs, rogoricaa 
informaciis miwodebis valdebuleba, kontrahirebis iZuleba, 
xelSekrulebis uaryofis ufleba, xelSekrulebis Sinaarsis 
kontroli.412 keTilsindisierad moqmedebis principi, samomxmareblo 
xelSekrulebebSi detalizirebulia. kanonmdebeli zedmiwevniT 
gansazRvravs momxmareblisaTvis xelSekrulebis dadebis wina etapze 
misawodebeli informaciis Sinaarss, romelTa Soris erT-erTi 
xelSekrulebis uaryofis Taobaze gonivruli informirebaa.413 

amasTan, informirebis valdebulebis daweseba samarTlebrivi 
Carevis yvelaze rbil formad miiCneva. igi ar ereva pacta sunt servanda 

principSi, magram cdilobs, uzrunvelyos xelSekrulebis dadebaze 
orive mxarisaTvis myari safuZveli. informirebis valdebuleba, 
faqtobrivad, aZlierebs pacta sunt servanda princips. es valdebuleba, 
rogorc wesi, ukavSirdeba iseT xelSekrulebebs, sadac aSkaraa 
informaciuli deficiti, gansakuTrebiT, Tu erTi mxare 
momxmarebeli, xolo meore mewarmea. mewarmeTa upiratesoba 
mJRavndeba urTierTobis sxvadasxva aspeqtSi. erT SemTxvevaSi es aris 
kompleqsuri saxelSekrulebo pirobebi, sxva SemTxvevaSi - 
specialuri teqnologiebis gamoyeneba da maTTan dakavSirebuli 
riskebi, magaliTad, saqonlis daTvalierebis SeuZlebloba da a.S. 
CamoTvlili garemoebebi da bevri sxva ram aseT xelSekrulebebs 
informaciulad daxuruli tipis xelSekrulebebad aqcevs da dabla 
swevs maTi gamWvirvalobis dones.414  

informacia, momxmarebels aZlevs SesaZleblobas, miiRos 
Tavisufali da sapasuxismgeblo gadawyvetileba. amavdroulad, 
uamravi adamiani mdgradia zemoqmedebis nebismieri formis mimarT. 
isini ubralod ar kiTxuloben moculobiT standartul saqmian 
dokumentebs. amitomac, savaldebulo informaciis moculoba ver 
CaiTvleba samagaliToO gamWvirvalobis maCveneblad. gadaWarbebuli 
informaciis miwodebas igive efeqtis gamowveva SeuZlia, rogoric 
informaciis miuwodeblobas.415 
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mewarmis mier miwodebuli adeqvaturi informaciis safuZvelze, 
momxmarebels unda SeeZlos gaazrebulad da windaxedulad miiRos 
gadawyvetileba.416 amitomac, Tanamedrove samomxmareblo samarTalSi 
e.w. informirebuli momxmareblis modeli dominirebs.417 
momxmarebelTa keTildReobis ideam, bazarze arsebul SeTavazebebTan 
kombinaciaSi, daamkvidra regulirebis axali meqanizmi, romelic 
icavs momxmareblis arCevanis Tavisuflebas da uzrunvelyofs 
momxmarebelTa srul informirebas misawodebeli saqonlisa da 
gasawevi momsaxurebis Sesaxeb. aseT pirobebSi momxmarebeli, erTi 
mxriv, daculia konkurenciis arsebobiT, xolo meore mxriv, 
adeqvaturi informacia da bazris gamWvirvaloba mniSvnelovani 
winapirobaa saxelSekrulebo Tavisuflebisa da sabazro meqanizmis 
efeqturi funqcionirebisaTvis.418 

miuxedavad amisa, mainc arsebobs mniSvnelovani safrTxe imisa, 
rom arCevanis gakeTebisas momxmarebeli moeqceva misi nebis 
formirebaze arakeTilsindisieri zegavlenis qveS. upirveles 
yovlisa, es aixsneba samomxmareblo bazrisaTvis damaxasiaTebeli 
informaciis arasakmarisobiT. gasaTvaliswinebelia, rom Tanamedrove 
momxmareblebs TavianTi moTxovnilebebis dakmayofileba 
mniSvnelovani konkurenciis pirobebSi uwevT - dRiTidRe izrdeba 
saqonlisa da mwarmoeblis raodenoba, metic - bazarze Cndeba axali 
produqcia, romelic warmodgenilia sul ufro garTulebuli 
formiT da aZnelebs momxmareblebisaTvis swori arCevanis gakeTebas. 
Tavis mxriv, mimwodeblebi uamrav gansxvavebul meTodebs iyeneben 
saqonlis realizebisaTvis. amis TvalsaCino magaliTia eleqtronuli 
komercia, romelmac uaxloes warsulSi axali pirobebi Seqmna da 
savaWro industria gamowvevebis winaSe daayena.  

informaciaze momxmarebelTa xelmisawvdomobis uzrunvelyofa 
mizanSewonilia ramdenime safuZvliT. upirveles yovlisa, 
adeqvaturad informirebuli momxmarebeli ukeT aris SeiaraRebuli 
racionaluri gadawyvetilebis misaRebad. srulyofili informaciis 
miwodebis pirobebSi minimumamdea dayvanili misi Sinagani nebis 
Seusabamoba miRebul gadawyvetilebasTan.419 
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unda aRiniSnos, rom saqarTvelos kanonmdebloba mxolod 
zogad samarTlebriv safuZvlebs iZleva momxmarebelTa uflebebis 
dacavad, xolo iseTi specifikuri urTierTobebi, rogoricaa 
araoficialur viTarebaSi da distanciurad dadebuli 
xelSekrulebebi, jerjerobiT srulfasovani regulirebis gareSea 
datovebuli. am kuTxiT, saqarTveloSi arsebuli praqtika ar 
Seesabameba evrokavSiris direqtivebiT gaTvaliswinebul 
momxmarebelTa uflebebis dacvis standartebs. 

`momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos 
kanonis gauqmebis Semdeg misi funqcia axalma kanonma SeiTavsa, Tumca 
mxolod nawilobriv.420 kerZod, produqtis usafrTxoebisa da 
Tavisufali mimoqcevis kodeqsi adgens mxolod zogad moTxovnebs 
produqtis Sesaxeb informaciis miwodebis valdebulebasTan 
dakavSirebiT,421 kerZod, kodeqsi mwarmoebels/distributors 
avaldebulebs momxmarebels miawodos aucilebeli, utyuari da 
sruli informacia produqtis Sesaxeb, rac mas swori arCevnis 
SesaZleblobas miscems.  aRniSnuli informacia unda moicavdes 
produqtis dasaxelebasa da saxes, produqtis damamzadeblis safirmo 
saxelwodebas, im qveynis dasaxelebas, romelSic damzadebulia 
produqti da sxva. aRniSnuli moTxovnebi vrceldeba produqtis 
SefuTvaze da ara veb–gverdze ganTavsebuli produqtis SemTxvevaSi 
veb–gverdze misaTiTebel informaciaze, Sesabamisad, igi ver 
uzrunvelyofs momxmareblis fundamenturi uflebis – informaciis 
miRebis uflebis ganxorcielebis standarts eleqtronuli vaWrobis 
samyaroSi. 

paralelurad, saqarTvelos samoqalaqo kodeqsic Seicavs 
daTqmebs informaciis miwodebis Sesaxeb, magram aseTi debulebebi ar 
aris konkretulad momxmarebelze mimarTuli. amis sailustraciod 
SegviZlia moviyvanoT Secilebis ufleba SecdomiT dadebuli 
garigebis SemTxvevaSi.422 Tu nebis gamovlenis safuZveli arsebiTi 
Secdomaa – magaliTad, produqtis Sesaxeb informacia ar aris 
srulyofili da momxmarebeli arsebiTi Secdomis safuZvelze 
yidulobs iseT produqts, romelsac igi ar SeiZenda rom hqonoda 
srulyofili da swori informacia mis Taobaze. aseT SemTxvevaSi mas 
SeuZlia garigeba sacilo gaxados Secilebis safuZvlis Setyobis 
momentidan erTi Tvis vadaSi. amasTan, umetes SemTxvevaSi, gamyidvels 
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ar aqvs valdebuleba, ukmayofilo SemZenisagan gayiduli saqoneli 
ukan daibrunos an sxva nivTiT Secvalos, Tu es pirdapir ar aris 
gaTvaliswinebuli kanonmdeblobiT.423 cxadia, rom momxmarebeli 
daucvelia Secilebis erTTviani vadis gamoc maSin, rodesac 
xelSekrulebidan uaryofis uflebis Sesaxeb informaciis miwodebis 
valdebulebis darRvevisaTvis evrokavSiris direqtivebi 
momxmarebels xelSekrulebis uaryofis uflebas 1 wlis 
ganmavlobaSi aniWeben.424 

garkveulwilad, momxmareblis dacvis safuZvlad SegviZlia 
miviCnioT samoqalaqo kodeqsiT dadgenili gamyidvelisa da menardis  
valdebuleba unaklo nivTis gadacemis Taobaze. Tumca, am gziT 
uflebis dacva dakavSirebulia xangrZliv procedurebTan maSin, 
roca momxmarebelTa uflebebze morgebuli evropuli reJimebi 
xarveziani urTierTobebis swrafi mogvarebis gzebs iZleva. SeiZleba 
iTqvas, rom momxmarebelTa informirebulobis qarTuli standarti 
garkveul koreqtirebas saWiroebs. es gansakuTrebiT TvalsaCinoa 
uaryofis uflebasTan dakavSirebiT. amitomac es sakiTxi saTanado 
yuradRebas imsaxurebs. 

6.2.1. momxmareblebisaTvis misawodebeli informaciisadmi 
wayenebuli moTxovnebi 

racionalur arCevanze msjelobisas, upirveles yovlisa, unda 
gairkves, ra saxis informaciazea saubari. pirvel rigSi, es aris 
informacia im saqonlisa da momsaxurebis Sesaxeb, romelic 
daSvebulia bazarze, Tavisufali mimoqcevis obieqtia da Seesabameba 
usafrTxoebis standartebs. meore - momxmarebelma unda icodes, 
visTan aqvs saqme. am TvalsazrisiT, informacias mwarmoeblis 
vinaobis, reputaciisa da sandoobis Sesaxeb, gadamwyveti mniSvneloba 
eniWeba. mesame - momxmarebeli zedmiwevniT unda iyos informirebuli 
xelSekrulebis pirobebis Sesaxeb da, bolos, garkveuli tipis 
xelSekrulebebi eqvemdebareba specialur samarTlebriv 
regulirebas, sadac momxmarebels eZleva damatebiTi uflebebi 
mimwodeblis winaaRmdeg. aq, ZiriTadad, igulisxmeba distanciurad da 
araoficialur viTarebaSi dadebuli xelSekrulebebi da maTi 
uaryofis ufleba.425 
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aRniSnuli klasifikaciis safuZvelze, Tanamedrove bazarze 
arsebul informaciul disbalansTan gasamklaveblad, samomxmareblo 
samarTlis maregulirebeli normebiT damkvidrda ori ZiriTadi 
regulireba: pirveli exeba wina saxelSekrulebo etapze 
momxmareblebisaTvis informaciis miwodebis valdebulebas. meore ki 
gulisxmobs momxmarebelTa uzrunvelyofas damatebiTi garantiebiT. 
xelSekrulebis uaryofis ufleba aerTianebs orive maTgans. erTi 
mxriv, igi Tavad warmoadgens damatebiT garantias, xolo, meore 
mxriv, aris winasaxelSekrulo etapze misawodebeli informaciis 
ganuyofeli nawili. 

6.2.2. momxmareblis informireba xelSekrulebis uaryofis 
uflebis Sesaxeb 

momxmareblisaTvis `gadafiqrebis~ uflebis miniWebis ukan ori 
ZiriTadi motivi dgas. orive maTgani efuZneba im azrs, rom 
momxmarebeli susti, gamoucdeli, daucveli piria da mas sWirdeba 
myari garantiebi gawaful mewarmesTan urTierTobis damyarebisas. 
pirveli dacviTi funqcia mimarTulia mewarmeTa fsiqologiuri 
zewolisagan, xolo meore arasaTanado informaciis miwodebiT 
gamowveuli uaryofiTi Sedegebisagan, momxmarebelTa dasacavad.426 
garda amisa xelSekrulebis uaryofis ufleba icavs momxmareblebs 
maTive iracionaluri gadawyvetilebebisagan da uiRblo 
arCevanisagan.427 

6.2.3. informaciis gamJRavneba da gamWvirvaloba 

internetsivrcis globalizaciis fonze, informaciis moculoba 
zogjer damrTgunvelia momxmareblebisaTvis. xelSekrulebis 
dadebaze gadawyvetilebis miRebas xSirad aferxebs ara mxolod 
emociuri ganwyoba an saqonlis xarisxis Semowmebis SeuZlebloba, 
aramed informaciisadmi ukidegano wvdomac da misi 
mravalferovnebac.428 saqonlisa da mwarmoeblis Sesaxeb saWiro 
informaciis Segrovebisa da analizis magivrad, momxmarebeli, 
rogorc wesi, gadawyvetilebas iRebs mxolod ramdenime, yvelaze 
martivad gasageb monacemebze dayrdnobiT. im informaciis moculoba 
da Sinaarsi, romelic momxmarebelTa interesis sferoSi eqceva, 
damokidebulia mraval faqtorze, rogoricaa maTi SemecnebiTi aRqmis 
done, CarTulobis xarisxi, xelSekrulebis Rirebuleba da riskebis 
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analizis unari. SeiZleba vivaraudoT, rom momxmareblis mier 
Segrovebuli da gadamuSavebuli informaciis xarisxi gacilebiT 
dabalia, vidre mewarmis mier Segrovebuli da gadamuSavebuli 
informaciisa, rac iwvevs kidevac maT Soris informaciul 
disbalanss.429 

dasaxelebuli faqtorebidan gamomdinare, erTmaneTisagan 
ganasxvaveben informaciis gamJRavnebis zogad valdebulebasa da 
gamWvirvale informaciis miwodebis valdebulebas.430 am 
ukanasknelTan dakavSirebiT mniSvnelovania gamWvirvaloba 
xelSekrulebis meore mxaresTan, vinaidan, gamJRavnebis valdebuleba 
emyareba im varauds, rom mimwodebeli flobs informacias, romelic 
mas ayenebs upirates mdgomareobaSi momxmarebelTan SedarebiT. 
sagulisxmoa, rom momxmarebelTa uflebebis maregulirebeli 
uaxlesi direqtiva431erTian konteqstSi ganixilavs 
informirebulobasa da gamWvirvalobas da amkvidrebs axal cnebas 
„gamWvirvale informacia“. direqtiva ara mxolod avaldebulebs 
mewarmes, miawodos momxmarebels informacia, aramed iqve 
akonkretebs, rom es informacia unda iyos araorazrovani da 
gasagebi eniT gadmocemuli.432 

am gagebiT, informacia da misi gamWvirvaloba gansxvavebuli 
cnebebia. pirveli exeba misawodebeli informaciis raodenobas, xolo 
meore - miwodebuli informaciis xarisxs. magaliTisaTvis, mewarmes, 
gamJRavnebis valdebulebis Sesabamisad SeuZlia miawodos 
momxmarebels informacia mwarmoeblis, saqonlis ZiriTadi 
maxasiaTeblebis, gadasaxadebisa da a.S. Sesaxeb. amasTan, mewarmes 
SeuZlia es informacia ise miawodos momxmarebels, rom misi Sinaarsi 
gaugebari an arasrulad mocemuli iyos. amdenad, gamJRavnebis 
valdebuleba gulisxmobs informaciis miwodebas, xolo 
gamWvirvaloba gulisxmobs informaciis miwodebas imdagvarad, rom 
igi martivad gasagebi iyos saSualo momxmareblisaTvis.433 

                                                           
429

Luzak J.A., To Withdraw or not To Withdraw? Evaluations of the Mandatory Right of Withdrawal in 

Consumer Distance Selling Contracts Taking into Account its Behavioral Effects on Consumer, Amsterdam 

Law School Legal Research Paper No. 2013-21, Centre for the Study of European Contract Law Working 

Paper No. 2013-04, 13,<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2243645> [20.01.2015]. 
430

 Bar-Gill O., Ben-Shahar O., Regulatory Techniques in Consumer Protection: A Critique of European 

Consumer Contract Law, New York University Law and Economics Working Papers, 2012, 12-13. 
431

 Directive 2011/83/EU of the European Parliament and of the Council of 25 October on consumer rights, 

amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the 

Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and 

of the Council, Official Journal of the European Union, L 304/64, 22.11.2011,<http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF>, [10.10.2014]. 
432

Campagna M.F. Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 

European Law, Vol., 19, 2012, 38, <http://www.cjel.net/online/transparent-consumer-information-in-

directive-201183eu/>[22.09.2014]. 
433iqve. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2243645
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:en:PDF
http://www.cjel.net/online/transparent-consumer-information-in-directive-201183eu/
http://www.cjel.net/online/transparent-consumer-information-in-directive-201183eu/


133 
 

imisaTvis, rom informacia CaiTvalos gamWvirvaled, igi unda 
iyos gadmocemuli araorazrovnad, martivi da gasagebi SinaarsiT; 2) 
winadadebebi, romlebic gadmoscemen informacias, unda Sedgebodes 
winaswar kargad mofiqrebuli teqstisagan; 3) rac SeiZleba, naklebad 
unda iyos gamoyenebuli specialuri terminologia. sxva sityvebiT, 
rom vTqvaT informacia imgvarad unda gadmoices, rom igi gasagebi 
iyos saSualo donis momxmareblisaTvis. informaciis miRebis Semdeg 
mas unda SeeZlos informirebuli arCevanis gakeTeba. metic, imis 
gadawyveta, isargeblos Tu ara xelSekrulebis uaryofis uflebiT.434  

aqve unda aRiniSnos, rom pirdapiri regulirebis gareT darCa 
uSualod misawodebeli informaciis enobrivi sakiTxi. kerZod, 
romel enaze unda miewodos momxmarebels informacia. es sakiTxi 
naklebad problematuria, Tu saqme exeba erTi saxelmwifos 
farglebSi dadebul samomxmareblo xelSekrulebas, magram roca 
saqme exeba transsasazRvro saxelSekrulebo urTierTobebs, ar aris 
gamoricxuli, rom sadavo gaxdes.435 magaliTad, holandielma 
kanonmdebelma 2011/83 direqtivis erovnul samarTalSi 
implementaciisas, gadawyvita, ar SemoeRo damatebiTi enobrivi 
moTxovnebi winasaxelSekrulebo informaciis miwodebis 
valdebulebasTan dakavSirebiT. es gulisxmobs, rom, roca 
xelSekruleba daideba holandiel momxmarebelsa da italiel 
mewarmes Soris, momxmarebels informacias miawodeben italiurad. ra 
Tqma unda, es SeiZleba ganvixiloT informaciuli disbalansis erT-
erT gamovlinebad, Tumca holandieli kanonmdeblis gagebiT, amgvari 
viTareba srulad Seesabameba xelSekrulebis Tavisuflebis princips. 
mewarme TviTonaa uflebamosili gansazRvros, Tu ra enaze 
SesTavazebs Tavis saqonels momxmareblebs da, Sesabamisad, 
momxmarebels SeuZlia xelSekrulebis enis arCevis mixedviT 
gadawyvitos, dadebs Tu ara xelSekrulebas. meore mxriv, roca 
informacia uzrunvelyofilia sxva enaze, vidre momxmareblis 
mSobliuri enaa, es ufro gamWvirvalobis principis darRvevaa da 
SeiZleba CaiTvalos arakeTilsindisier komerciul praqtikad, Tu 
saSualo donis momxmarebels SesaZloa mieRo sxva gadawyvetileba 
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xelSekrulebis dadebasTan dakavSirebiT, informacia misTvis 
sasurvel enaze, rom mieRo.436 

Tumca, enobrivi sakiTxis regulirebis miRma datovebas Tavisi 
gamarTleba aqvs. mewarmes ar moeTxoveba yovel konkretul 
SemTxvevaSi gadaamowmos momxmareblis Semecnebis done da, miT ufro, 
misi enebis codnis sakiTxi. enobrivi aRqmis problema SeiZleba 
warmoiSvas ara mxolod transsasazRvro urTierTobebSi, aramed 
saxelmwifos SigniTac. magaliTad, momxmarebeli SeiZleba iyos 
emigranti, romelic srulyofilad ar flobs Sesabamisi saxelmwifos 
oficialur enas da amitom ar SeuZlia xelSekrulebis Sinaarsis 
srulyofilad gageba. es sakiTxi ufro momxmareblis riskis sferoa, 
vidre mewarmis pasuxismgeblobisa.437 

amis sapirispirod, Tu aRmoCnda, rom informacia ar aris 
srulad miwodebuli da momxmarebeli miiRebda sxva gadawyvetilebas, 
es rom scodnoda, aseTi SemTxveva unda ganixilebodes SecdomaSi 
Semyvan komerciul praqtikad. sagulisxmoa, rom holandieli 
kanonmdeblis ganmartebiT, Tu informacia, romelic ar miewoda 
momxmarebels misTvis gasageb enaze, exeboda xelSekrulebis 
uaryofis uflebas, mas SeuZlia gaakeTos arCevani SecdomaSi Seyvanis 
motiviT xelSekrulebis baTilad cnobaze, Tu daamtkicebs, rom 
miiRebda gansxvavebul gadawyvetilebas xelSekrulebis dadebasTan 
dakavSirebiT, misTvis srulad rom miewodebinaT informacia da 
meore, SeuZlia isargeblos xelSekrulebis uaryofis uflebiT 
gafarToebul vadaSi. kanonmdebelma aseve miuTiTa, rom iq, sadac 
mewarme arRvevs informaciis miwodebis valdebulebas, romelic ar 
iyo specialurad sanqcirebuli momxmarebelTa uflebebis Sesaxeb 
direqtiviT, momxmarebels SeuZlia gamoiyenos zianis anazRaurebis 
zogadi wesi.438  
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Tavis mxriv, momxmareblisaTvis misawodebeli informaciis 
moculoba SeiZleba Semowmdes obieqturad maSin, roca misi 
gamWvirvalobis obieqturobis Semowmeba yovelTvis SesaZlebeli ar 
aris. amitomac, roca vsaubrobT saSualo donis momxmarebelze, 
mxedvelobaSi unda iqnas miRebuli is sabazro garemo, romelSic 
ideba xelSekruleba. sxva sityvebiT, rom vTqvaT, sicxade da 
aRqmadoba aris informaciis sazomi standarti da misi Sesabamisoba 
damokidebulia imaze, Tu ra meTodis gamoyenebiT ideba 
xelSekruleba.439  

am mxriv, gansakuTrebuli yuradReba eqceva distanciurad 
dadebul xelSekrulebebSi informaciis miwodebisadmi wayenebul 
moTxovnebs. distanciurad vaWrobisas, winasaxelSekrulebo da 
saxelSekrulebo informacia momxmarebels unda miewodos 
werilobiT an grZelvadiani matareblis meSveobiT.440 aq interess 
iwvevs ori sakiTxi: 1) rogoria informaciis miwodebis forma 
distanciurad dadebul xelSekrulebebSi da 2) ra unda vigulisxmoT 
`myar matarebelSi~. 

evropis marTlmsajulebis sasamarTlom `qonTenT servisis~ 
saqmeze441 ganmarta kanonmdeblis es moTxovna, rogorc onlain 
movaWre piris valdebuleba, miawodos informacia momxmareblebs imis 
molodinis gareSe, rom isini TviTon moiZieben am informacias 
vebgverdze. amitomac dadgenil moTxovnebTan Sesabamisobad ar 
CaiTvleba xelSekrulebis pirobebis Sesaxeb mewarmis mier Tavis 
vebgverdzeEmxolod gadamamisamarTebeli bmulebis ganTavseba, 
vinaidan aseT SemTxvevaSi informaciis naxva garkveul aqtivobas 
moiTxovs momxmareblisagan maSin, roca momxmarebeli pasiuri unda 
rCebodes informaciis mopovebis TvalsazrisiT. informaciis 
miwodebis axali standarti avaldebulebs mewarmeebs ara mxolod 
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informaciis gamJRavnebas, aramed informaciis xelmisawvdomobis 
uzrunvelyofasac. Sesabamisad, dacvis qveS eqceva pasiurad moqmedi 
momxmarebelic.442 

`qonTenT servisis~ saqmeze miRebul gadawyvetilebaSi 
sasamarTlo daeyrdno distanciurad vaWrobis Sesaxeb direqtivis me-
11 ganmartebas, romlis Tanaxmad, `distanciuri komunikaciebis 
wesebis gamoyenebam ar unda gamoiwvios momxmareblisaTvis 
misawodebeli informaciis Semcireba~. sasamarTlom ganmarta, rom 
vebgverdze savaldebulo informaciis gaxsna, mxolod momxmareblis 
mier gadamamisamarTebel bmulebze gadasvlis Semdeg, ewinaaRmdegeba 
distanciurad vaWrobis Sesaxeb direqtivis miznebs. garda amisa, 
sasamarTlom miuTiTa, rom Tavisi arsiT vebgverdi ar aris `myari 
matarebeli~. vebgverdis gamoyenebiT momxmareblisaTvis informaciis 
miwodeba ar uzrunvelyofs imas, rom momxmarebeli imave wesiTa da 
moculobiT miiRebs informacias, rogorsac, magaliTad, furcelze 
amobeWdili xelSekrulebis fizikurad gadacemis SemTxvevaSi 
miiRebda. evropis marTlmsajulebis sasamarTlos ganmartebiT, 
informaciis matarebeli myaria, Tu igi SesaZleblobas aZlevs 
momxmarebels, personalurad Seinaxos misTvis gankuTvnili 
informacia da daculi iyos masSi cvlilebebis Setanisagan. aseve 
garantirebuli unda iyos xelSekrulebis pirobebis ucvleli 
aslebis miRebis SesaZleblobac.443 

evropis marTlmsajulebis sasamarTlos mier damkvidrebuli 
praqtikidan gamomdinare, distanciurad dadebul xelSekrulebebSi 
xelmisawvdomobis standartis dasakmayofileblad, grZelvadian 
matarebelze informaciis miwodeba unda qmnides iseTive 
SesaZleblobas am informaciisadmi xelmisawvdomobis TvalsazrisiT, 
rogoric werilobiTi dokumentis miwodebis SemTxvevaSi iqneboda. 
anu igi unda moeqces mimRebis, am SemTxvevaSi momxmareblis, 
kontrolis sferoSi. momxmarebels unda SeeZlos grZelvadian 
matarebelze miwodebuli informaciis Senaxva imdagvarad, rom, 
survilis SemTxvevaSi, nebismier dros hqondes misi gacnobis 
SesaZlebloba. onlain movaWris vebgverdze ganTavsebuli informacia, 
misi gamWvirvalobisa da xelmisawvdomobis miuxedavad, rCeba mewarmis 
kontrolis qveS da SeiZleba nebismier dros Seicvalos. amitomac, 
Tanamedrove regulaciebi onlain movaWreebs avaldebulebs miawodon 
momxmareblebs informacia distanciuri komunikaciisaTvis dadgenili 
wesebiT. am TvalsazrisiT, yvelaze optimaluri saSualeba, 
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savaraudod, isev eleqtronuli fostis gamoyenebiT warmoebuli 
mimowera iqneba da, Sesabamisad, winasaxelSekrulebo da 
saxelSekrulebo informaciac sasurvelia, rom momxmarebels misive 
eleqtronuli fostis meSveobiT miewodos.444 

6.2.4. moTxovnebi, romlebsac unda pasuxobdes informacia 
xelSekrulebis uaryofis uflebis Sesaxeb 

xelSekrulebis uaryofis uflebis dacviTi funqciis 
uzrunvelsayofad, am uflebis Taobaze momxmareblis informirebas 
gadamwyveti mniSvneloba eniWeba. amasTan, xelSekrulebebSi, 
romlebSic aqceptis ukan gamoTxovis ufleba imperatiulad 
moqmedebs, momxmareblisaTvis misawodebeli informacia ori 
saxisaa.445 pirvels miekuTvneba informacia dasadebi xelSekrulebis 
sagnis ZiriTadi maxasiaTeblebis Sesaxeb, romelic identuria 
saqonlisa da momsaxurebis Sesaxeb informirebis zogadi 
valdebulebisa. kerZod, vidre momxmarebeli gamoavlens nebas 
xelSekrulebis dadebaze, mewarmem unda uzrunvelyos gasagebi da 
yovlismomcveli informaciis miwodeba saqonlis anda momsaxurebis 
ZiriTad maxasiaTeblebze; saqonlis an momsaxurebis miwodebis 
vadebze; saCivris wardgenis procedurebze; konkretul SemTxvevaSi 
xarisxis Sesabamisobis sertifikatze; garantiasa da Semdgomi 
momsaxurebis SesaZleblobaze (SeZenili nivTis Secvla/SekeTeba); 
konkretul SemTxvevebSi xelSekrulebis moqmedebis vadasa da misi 
gagrZelebis meqanizmze; saqonlis saboloo Rirebulebaze 
gadasaxadebis CaTvliT, SesaZleblobis SemTxvevaSi - gadaxdis 
xerxebze, uvado xelSekrulebis SemTxvevaSi - misi moqmedebis 
Sewyvetis safuZvlebze.446 

meore moTxovna, aris is, rom momxmareblebs TvalsaCinod unda 
miewodos informacia xelSekrulebis uaryofis uflebis, misi 
realizebis pirobebisa da vadis Sesaxeb; mewarmis 
maidentificirebeli monacemebis, saqonlis ukan dabrunebasTan 
dakavSirebuli xarjebis Sesaxeb; informacia fuladi depozitebisa 
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da sxva finansuri garantiebis Sesaxeb, rac gadaxdili an 
uzrunvelyofili unda iyos mewarmis moTxovnis SemTxvevaSi. 
informacia im piris Sesaxeb, romlis mimarTac unda gacxaddes 
uflebis realizeba. agreTve im garemoebebisa Tu xelSekrulebis 
sagnis Sesaxeb, romlis pirobebSic ar moqmedebs xelSekrulebis 
uaryofis ufleba. magaliTad, xelSekrulebebi, romlebic exeba 
malfuWebad an swrafmoxmarebad nivTebs iseve, rogorc momsaxurebis 
Sesaxeb xelSekrulebebi, roca momsaxureba gaiweva xelSekrulebis 
dadebisTanave.447 

  garda amisa, imisaTvis, rom uflebamosilma pirma isargeblos 
xelSekrulebaze uaris Tqmis uflebiT, mas unda ecnobos im piris 
misamarTi, romelTanac unda gaigzavnos Setyobineba xelSekrulebis 
uaryofis Sesaxeb. `misamarTSi~ igulisxmeba safosto misamarTi, 
romelzec gaigzavneba Setyobineba an uSualod SeZenili nivTi. 
amasTan, Tu, magaliTad, mewarmem miuTiTa kompaniis saregistracio 
nomeri, geogrgafiuli adgilmdebareoba, magram gamorCa 
teritoriuli ganlagebis iseTi detalebi, rogoricaa olqi, quCa an 
quCis nomeri, informirebis valdebuleba daculad ar CaiTvleba.Aan, 
vTqvaT, erT mxares aqvs xelSekrulebis uaryofis ufleba, magram 
meore mxares gamorCeba mewarmis maidentificirebeli erT-erTi, 
Tundac umniSvnelo detali, am SemTxvevaSic darRveuli iqneba 
gonivruli informirebis standarti.448 

  niSandoblivia, rom informacia xelSekrulebis uaryofis 
uflebis Sesaxeb ar gulisxmobs imas, rom uflebamosil pirs unda 
mieTiTos uflebis realizebis vadis dawyebisa da damTavrebis 
konkretuli TariRi. sakmarisi da adeqvaturia, Tu uflebamosil pirs 
miewodeba informacia mosafiqrebeli vadis xangrZlivobis Sesaxeb da 
imis Sesaxeb, Tu saidan daiwyeba vadis aTvla. Tumca, Tu miTiTebuli 
vada mcdari aRmoCnda an saerTod araa naxsenebi, CiaTvleba, rom 
darRveulia informirebis formati. magaliTad, gamyidveli 
atyobinebs myidvels xelSekrulebis uaryofis uflebis Sesaxeb, 
magram ar awvdis informacias imis Sesaxeb, rom uaryofis uflebis 
realizeba SeuZlebeli iqneba saqonlis miRebidan 14 dRis gasvlis 
Semdeg. momxmarebels miewoda informacia mxolod imis Sesaxeb, rom 
mas SeuZlia uari Tqvas xelSekrulebaze saqonlis gadacemis Semdeg. 
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esec, ra Tqma unda, ar CaiTvleba momxmareblis gonivrul 
informirebad.449 

garda amisa, konkretuli xelSekrulebebis mimarT moqmedebs 
informirebis damoukidebeli standarti, misi formis TvalsazrisiT. 
ase magaliTad, araoficialur viTarebaSi dadebuli xelSekrulebis 
SemTxvevaSi, mewarmem unda uzrunvelyos Sesabamisi informaciis 
miwodeba werilobiTi formiT an sxva, momxmareblisaTvis misaRebi 
formiT, misive TanxmobiT. informacia unda iqnes miwodebuli 
gasagebi da martivi eniT. Sesabamisad, zepiri formiT am uflebaze 
momxmareblis informireba araoficialur viTarebaSi dadebuli 
xelSekrulebis SemTxvevaSi ar aris sakmarisi. distanciur 
xelSekrulebebSi movaWre valdebulia, miawodos momxmarebels 
zemoaRniSnuli informacia gasagebi SinaarsiT, distanciuri wesiT 
damyarebuli komunikaciisaTvis Sesaferis formatSi. nebismieri 
informacia, romelic warmodgenili iqneba myar matarebelze, unda 
iyos wakiTxvadi da gasagebi momxmareblisaTvis.450 

  amasTan, mniSvnelovania, rom informacias xelSekrulebis 
uaryofis uflebis Sesaxeb ar qondes standartuli pirobis saxe. 
teqsti imdagvarad unda iyos mocemuli, rom momxmarebels SeeZlos 
misi wakiTxva da aRqma. magaliTad, Tu mxares aqvs xelSekrulebis 
uaryofis ufleba, magram informacia, romelic savaldebulod 
miiCneva mocemulia uamravi standartuli pirobis saxiT, es ar 
CaiTvleba gonivrul informirebad. Sesabamisad, xelSekrulebis 
uaryofisaTvis maqsimaluri vada imoqmedebs. im SemTxvevebSi, roca 
mxares ecnobeba xelSekrulebis uaryofis uflebis Sesaxeb, magram 
ar ganemarta, rom igi unda ganxorcieldes mxolod gansazRvruli 
vadis ganmavlobaSi, esec ar CaiTvleba gonivrul informirebad da 
aqac xelSekrulebis uaryofis maqsimaluri vada imoqmedebs.451 

  garda amisa, xelSekrulebis uaryofis ufleba avaldebulebs 
mewarmeebs, miiRon damatebiTi zomebi am uflebis deklarirebisaTvis. 
upirveles yovlisa, informacia ar unda iyos mocemuli 
xelSekrulebis teqstSi imdagvarad, rom es moiTxovdes 
momxmareblisagan zedmet Zalisxmevas mis mosaZieblad. igi ar unda 
iyos mocemuli Sefarulad an sxva uflebebTan erTobliobaSi. 
uflebis arsebobis sicxadisaTvis mizanSewonilia, rom mas 

                                                           
449iqve. 
450

 Nordhausen Scholes A., Information Requirements, Modernizing and Harmonizing Consumer Contract 

Law, Sellier, European Law Publishers, Munich, 2009, 234; DG Justice Guidance Document, European 

Commission, DG Justice, June 2014. <http://ec.europa.eu/justice/consumer-marketing/files/crd 

_guidance_en.pdf> [20.03.2015], 20-24; Campagna M.F., Transparent Consumer Information In Directive 

2011/83/EU, The Columbia Journal of European Law, Vol., 19, 2012, 37. 
451

Campagna M. F,. Transparent Consumer Information In Directive 2011/83/EU, The Columbia Journal of 

European Law, Vol., 19, 2012, 37-38. 

http://ec.europa.eu/justice/consumer-marketing/files/crd%20_guidance_en.pdf
http://ec.europa.eu/justice/consumer-marketing/files/crd%20_guidance_en.pdf


140 
 

xelSekrulebaSi eTmobodes TvalsaCino adgili, magaliTad, muqad 
gamoyofili asoebis an CarCoSi moTavsebuli teqstis saxiT.452  

  xelSekrulebis uaryofis uflebis Sesaxeb zemoganxiluli 
moTxovnebis dacviT miwodebuli informacia, wamoadgens am uflebis 
realizebis arsebiT winapirobas. Tavis mxriv, sruli da amomwuravi 
informaciis miwodeba mniSvnelovania ara mxolod momxmarebelTa 
saTanado informirebulobis uzrunvelsayofad, aramed igi gavlenas 
axdens am uflebis realizebis vadazec. uaryofis uflebis Sesaxeb 
momxmarebelTa saTanado informireba TavisTavad ar iwvevs 
xelSekrulebis retroaqtiul efeqts. amisaTvis aucilebelia, rom 
momxmarebelma isargeblos miniWebuli uflebamosilebiT. amasTan, 
uflebis aqtivacia dasaSvebia mxolod SezRuduli drois 
ganmavlobaSi. amitomac, xelSekrulebis uaryofis uflebaze 
msjelobisas, gansakuTrebuli mniSvneloba eniWeba xelSekrulebis 
gadaxedvis vadas, mis xangrZlivobasa da aTvlis wess. 

  SeiZleba iTqvas, rom informaciis miwodebis valdebulebasTan 
erTobliobaSi, xelSekrulebis uaryofis ufleba iTvleba 
mniSvnelovan instrumentad momxmarebelTa racionaluri arCevanis 
dacvis miznebisaTvis. Ees ufleba regularulad gamoiyeneba 
xelSekrulebis formirebis specialuri SemTxvevebisaTvis, romelSic 
momxmarebeli sust poziciaSia mewarmesTan SedarebiT, 
xelSekrulebis dadebaze gadawyvetilebis miRebisa da 
xelSekrulebis Sinaarsis gacnobisa da aRqmis TvalsazrisiT. 
interesTa disbalansis es SemTxveva mniSvnelovani safrTxis 
Semcvelad da arasasurveli boWvis erT-erT saxed iTvleba. am 
araxelsayreli Sedegebis kompensirebis miznebisaTvis momxmarebels 
eZleva damatebiTi vada miRebuli ofertis gamouxmobadi Zalisagan 
gasaTavisufleblad. drois gansazRvrul monakveTSi momxmarebeli 
uflebamosilia, uari Tqvas xelSekrulebaze uaryofis uflebis 
realizebis gziT.453 

6.3. xelSekrulebis uaryofis vada 

Cveulebriv pirobebSi, rogorc ki aqcepti xdeba efeqturi, 
xelSekruleba dadebulad iTvleba da orive mxare SeboWilia misi 
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debulebebiT.454 es zogadi wesi modificirebulia samomxmareblo 
xelSekrulebebi. momxmareblisaTvis xelSekrulebis uaryofis 
uflebis miniWebiT, evropelma kanonmdebelma uzrunvelyo igi 
damatebiTi SesaZleblobiT, miiRos SeZenili saqoneli, darwmundes 
mis vargisianobaSi da gadawyvitos saxelSekrulebo boWvis arseboba-
ararsebobis sakiTxi. amasTan, `vargisianobaSi~ igulisxmeba ara 
mxolod obieqturad kargi saqoneli, aramed subieqturi faqtoric – 
SeZenili saqonlisadmi subieqturi saWiroebis gancda.455iq, sadac 
xelSekrulebis uaryofa ufleba savaldebulo pirobaa, dasaSvebia 
momxmareblis mier azris Secvlac. aseT urTierTobebSi namdvili 
xelSekruleba, romelic dadebulia ofertisa da aqceptis 
Tanxvedris safuZvelze, kargavs Zalas uSualod momxmareblis 
gadawyvetilebis safuZvelze.456  

  uaryofis uflebis momxibvleloba mosafiqrebeli vadis457 
arsebobaSia.  misi mizani im uxerxulobis gadalaxvaa, romelic Tan 
axlavs araoficialur viTarebaSi da distanciurad dadebul 
xelSekrulebebs. amasTan, uflebiT sargebloba ar moiTxovs meore 
mxaris mier valdebulebis darRvevas, rac aucilebeli winapiroba 
iqneboda xelSekrulebidan gasvlis SemTxvevaSi. swored amitomacaa, 
rom uflebamosili piri Tavisufalia Tavisi gadawyvetilebis 
dasabuTebisagan, rac am uflebis ZiriTad Rirsebad ganixileba.458 
Tumca, es ar aris momxmareblis ganusazRvreli SesaZlebloba. 
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momxmareblebze morgebuli Tavisufali TviTgamorkveva SezRudulia 
azris SecvlisaTvis gansazRvruli vadiT.  

6.3.1. mosafiqrebeli vadis xangrZlivoba 

xelSekrulebis uaryofis uflebis efeqturobaze gavlenas 
axdens mosafiqrebeli vadis xangrZlioba da misi aTvlis wesi. 
mxolod drois gansazRvrul monakveTSia momxmarebeli 
uflebamosili namdvili xelSekruleba ararsebulad aqcios. am 
TvalsazrisiT, xelSekrulebis uaryofis Sesaxeb informaciis 
miwodeba aucilebelia ara mxolod momxmareblisaTvis damatebiTi 
komfortis Sesaqmnelad, aramed am urTierTobis saboloo bedis 
gadasawyvetadac. saTanado informirebis moTxovnis dacva Tanabrad 
mniSvnelovania orive subieqtisaTvis. mxedvelobaSia misaRebi, rom 
xelSekrulebis uaryofis ufleba gavlenas axdens mxareTa ufleba-
movaleobebzec. kerZod, mewarmes ekisreba gadaxdili Tanxis 
dabrunebis valdebuleba, xolo momxmarebels SeZenili saqonlis 
ukan gadacemis valdebuleba.459 

meore mxriv, xelSekrulebis calmxrivad uaryofis ufleba 
mZime tvirTad ar una awvebodes mewarmesac. miuxedavad imisa, rom 
aqceptis ukan gamoTxovis uflebis arseboba aiZulebs mewarmeebs meti 
gulisxmiereba gamoiCinon saxelSekrulebo valdebulebebis mimarT 
da maqsimalurad daakmayofilon momxmarebelTa moTxovnebi, maT 
zustad unda icodnen, drois ra monakveTSi moeTxovebaT iTminon 
xelSekrulebis SesaZlo gauqmebis riski.460A 

6.3.2. mosafiqrebeli vadis aTvlis zogadi wesi 

mosafiqrebeli vadis ZiriTadi daniSnulebaa, gansazRvros 
drois is periodi, roca momxmarebeli uflebamosilia uari Tqvas 
xelSekrulebaze. vadis dasruleba avtomaturad auqmebs uflebis 
realizebis SesaZleblobas. `momxmarebelTa uflebebis Sesaxeb” 
direqtivis mixedviT, xelSekrulebis uaryofis vada 14 dRea.461 
amasTan, mosafiqrebeli vadis aTvlisaTvis ramdenime garemoebaa 
mxedvelobaSi misaRebi: pirveli xelSekrulebis dadebaa. 
mosafiqrebeli vada ar daiwyeba, sanam xelSekrulebis yvela piroba 
SeTanxmebulad ar CaiTvleba. Tu davuSvebT, rom xelSekrulebis 
uaryofis vada daiwyebs moqmedebas pirobebis SeTavazebis momentidan, 
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meore mxare iZulebuli iqneba isargeblos uaryofis uflebiT 
Tavisive windaxedulobis farglebSi imis SiSiT, rom SemdgomSi ver 
SeZlebs ofertis mboWavi Zalisagan gaTavisuflebas. im SemTxvevaSi, 
roca xelSekrulebis dadebamde, mewarme ganumartavs momxmarebels 
xelSekrulebis uaryofis uflebis arsebobasa da misi realizebis 
wess, mosafiqrebeli vada daiwyeba ara uflebis Sesaxeb Setyobinebis 
momentidan, aramed xelSekrulebis dadebis momentidan.462 Sesabamisad, 
momxmareblis mier nebis saboloo gamovlenamde, misTvis gakeTebuli 
ganmarteba xelSekrulebis uaryofis uflebis Sesaxeb umoqmedoa, 
vinaidan miniWebuli uflebebis sicxadisaTvis ganmarteba 
dakavSirebuli unda iyos momxmareblis konkretuli nebis 
gamovlenasTan.463 

garda amisa, konkretul SemTxvevebSi, uaryofis uflebis 
realizebis vada damokidebulia saqonlis miwodebaze, Tu es 
xelSekrulebis pirobebidan gamomdinareobs. Sesabamisad, aseT 
xelSekrulebebSi 14 dRiani vadis aTvla daiwyeba saqonlis 
miwodebidan, vinaidan mxolod am momentidan CaiTvleba 
xelSekruleba Sesrulebulad. amasTan, iq sadac saqonlis miwodeba 
ganmsazRvreli faqtoria, vadis aTvla daiwyeba momxmareblisaTvis an 
mis mier dasaxelebuli pirisaTvis saqonlis gadacemis meore dRidan.  
xelSekrulebis uaryofis ufleba SeiZleba gamoyenebul iqnes 
uSualod xelSekrulebis dadebis Semdeg, magram jer kidev saqonlis 
miwodebamdec. uflebamosilma pirma ar unda dakargos uflebis 
realizebis saSualeba maSinac, Tu xelSekrulebis Sesruleba 
gadauwyvetel fazaSia.464 

mniSvnelovania saTanado informaciis miwodebac 
xelSekrulebis uaryofis uflebis Sesaxeb. amasTan, informacia 
mosafiqrebeli vadis aTvlis Sesaxeb arasrulad miwodebulad 
CaiTvleba Tu SetyobinebaSi konkretulad ar aris miTiTebuli 
romeli movlenis dadgomiT iwyeba mosafiqrebeli vadis dena: 
momxmareblis mier xelSekrulebis xelmoweriT, mewarmis mier 
xelSekrulebis xelmoweriT, xelSekrulebis momxmareblisaTvis 
gadacemiT Tu saqonlis miwodebiT.465 garda amisa, mewarmem unda 
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daudasturos momxmarebels xelSekrulebis dadeba Sesabamisi 
informaciis miwodebiT.466  

araoficialur viTarebaSi dadebul xelSekrulebebSi 14 dRiani 
vada aiTvleba momxmareblis mier SekveTis xelmoweridan an 
xelSekrulebis aslis myari matarebliT gadacemidan.467 
distanciurad dadebuli xelSekrulebis safuZvelze saqonlis 
SeZenisas, uaryofis uflebis vada aiTvleba saqonlis miwodebidan, 
xolo momsaxurebis gawevis xelSekrulebis SemTxvevaSi 
xelSekrulebis - dadebidan.468 Tu distanciurad dadebuli 
xelSekrulebis mxares ecnoba xelSekrulebis uaryofis 14 dRiani 
vadis Sesaxeb da ganemarta, rom uflebis realizeba dasaSvebia 
xelSekrulebis dadebis Semdeg, es ar CaiTvleba gonivrul 
informirebad, vinaidan mxares ar miewoda informacia imis Sesaxeb, 
rom uflebis realizebis vada daiwyeba saqonlis miwodebis Semdeg 
(specialuri Semadgenloba distanciurad dadebuli 
xelSekrulebebisaTvis).469 

Tu momxmarebeli SeiZens erTze met saqonels, man 
erTmaneTisagan damoukideblad unda isargeblos xelSekrulebis 
uaryofis uflebiT yvela nivTTan mimarTebaSi. xolo iseTi saqonlis 
SeZenisas, romelic ramdenime nivTs moicavs da SeZenilia erTi 
SekveTis farglebSi, xelSekrulebis uaryofis ufleba SeiZleba 
realizebuli iyos bolo Semadgeneli komponentis miRebidan, ris 
Taobazec momxmarebeli sagangebod unda iyos informirebuli. 
magaliTad, momxmarebelma SeiZina fotoaparati da misi damatebiTi 
teqnikuri aRWurviloba, anda sportuli tanisamosi, romelic ori 
elementisagan Sedgeba da erTdroulad gamoiyeneba (Sarvali da 
qurTuki). aseT SemTxvevaSi xelSekrulebis uaryofis ufleba unda 
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gavrceldes orive Semadgenel nawilze, xolo mosafiqrebeli vadis 
aTvla – daiwyos ukanasknelis miwodebis Semdeg.470 

 amdenad, mosafiqrebeli vadis aTvla damokidebulia 
xelSekrulebis dadebisa da saqonlis gadacemis momentze iseve, 
rogorc momxmareblisaTvis uaryofis uflebis Taobaze informaciis 
miwodebaze. es ar gamoricxavs vadis aTvlis gansxvavebul wess, Tu 
amiT miRweuli iqneba momxmarebelTa dacvis ufro efeqturi Sedegi. 
ganxiluli midgoma gamomdinareobs zogadi principebidan: mewarmem 
dadgenili wesiT unda gaafrTxilos momxmarebeli xelSekrulebis 
uaryofis uflebis winapirobebisa da samarTlebrivi Sedegebis 
Taobaze, aseve Seatyobinos misi ganxorcilebis vada. saTanado 
informirebis valdebulebis darRveva iwvevs uflebis 
ganxorcielebis vadis gaxangrZlivebas.  

6.3.3. mosafiqrebeli vadis aTvlis specialuri wesi 

xelSekrulebis uaryofis uflebis Taobaze informirebis 
valdebulebis darRveva iwvevs uaryofiT Sedegebs mewarmeebisaTvis. 
upirveles yovlisa, es aris gazrdili vadebi xelSekrulebis 
gadaxedvisaTvis, rac imas niSnavs, rom informirebis valdebulebis 
ugulebelyofisas, mewarmeebs gacilebiT xangrZlivi drois 
ganmavlobaSi mouwevT xelSekrulebis SesaZlo gauqmebis riskis 
Tmena.  

evropis saxelSekrulebo samarTalSi uaryofis uflebis 
Sesaxeb momxmareblis arasaTanado informirebas gansakuTrebuli 
yuradReba eTmoba. uaryofis uflebis msgavsad, gonivruli 
informirebis Sesaxeb wesebis Seusruleblobis SemTxvevaSic, 
momxmarebelTa uflebebi imperatiuli normebiTaa daculi. iq, sadac 
mewarme ar asrulebs masze dakisrebul valdebulebas, 
xelSekrulebis gadaxedvisaTvis gansxvavebuli vadebi moqmedebs.471 es 
or ZiriTad aspeqtSi vlindeba. jer erTi, xelSekrulebis 
gadaxedvisaTvis gansazRvruli 14 dRiani vadis aTvla ar daiwyeba 
sanam momxmarebeli ar iqneba adeqvaturad informirebuli misi am 
uflebis Sesaxeb da meore, mosafiqrebeli vadis xangrZlioba erT 
wlamde gaizrdeba.472 
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amgvar midgomas ormagi efeqti aqvs. pirveli gulisxmobs 
momxmareblisaTvis gacilebiT meti drois micemas xelSekrulebis 
Sedegebis gasaazreblad da meore, igi garkveuli sanqciis 
matarebelia daudevari mewarmis mimarT, romelic erTi wlis 
gamavlobaSi unda elodos xelSekrulebis uaryofis albaTobas 
Tanmdevi samarTlebrivi SedegebiT.473 garda amisa, Tu xelSekrulebis 
sagani momsaxurebaa, momxmarebels ar daekisreba zianis anazRaureba 
mosafiqrebeli vadis ganmavlobaSi dawyebuli an miRebuli 
SesrulebisaTvis, Tu igi ar iyo gafrTxilebuli xelSekrulebis 
uaryofis uflebis Sesaxeb an momsaxurebis gaweva daiwyo misi 
winaswari Tanxmobis gareSe uaryofis uflebis Semdgomi gamoyenebis 
SeuZleblobasTan dakavSirebiT.474 

amdenad, xelSekrulebis uaryofis uflebis Sesaxeb droul da 
adeqvatur informirebas gadamwyveti mniSvneloba eniWeba aqceptis 
ukan gamoTxovis efeqturobisaTvis. amasTan, mosafiqrebeli vadis 
maqsimaluri limitis dawesebiT, erTdroulad moxda momxmareblis am 
uflebis gafarToebac da droSi SezRudvac. sxvagvarad 
uflebamosil pirs eqneboda ganusazRvreli SesaZlebloba 
xelSekrulebis uaryofisa, rac, upirveles yovlisa, SeuTavsebelia 
brunvis stabilurobisaTvis.475 

magaliTisaTvis, warmovidginoT, rom mxares aqvs 
xelSekrulebis uaryofis ufleba. mewarmem droulad miawoda mas 
saqoneli, magram xelSekrulebis uaryofis Sesaxeb SetyobinebaSi 
gamorCa mewarmis vinaobisa da misamarTis miTiTeba. momxmarebeli 
uflebamosilia, uari Tqvas xelSekrulebaze saqonlis miwodebidan 
14 dRis gasvlis Semdeg, magram ara umetes erTi wlis ganmavlobaSi. 
aqve unda davubrundeT xelSekrulebis dadebis faqtis mniSvnelobas. 
Tu mxareTa Soris SeTanxmeba sabolood miRweuli ar aris anu 
oferti ar iqna aqceptirebuli momxmareblis mier, mosafiqrebeli 
vadis aTvla saerTod ar daiwyeba. garda amisa, Tu momxmarebels ar 
miewoda sakmarisi informacia xelSekrulebis sagnis anda pirobebis 

                                                           
473 Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 

(DCFR), ed., by Von Bar Ch., Clive E., Schulte-Nolke H., and others, Sellier, ELP, Munich, 2009, 293, www. 

Law-net.eu., 384-385; Loos M., Right of Withdrawal, Modernizing and Harmonizing Consumer Contract 

Law, Sellier, European Law Publishers, Munich, 2009, 258. 
474

 Twigg-Flesner Ch., Metcalfe D., The proposed Consumer Rights Directive – Less Haste, More Thought? 

European Review of Contract Law, 2009, SSRN<:http://ssrn.com/abstract=1345783>[20.01.2015],10. 
475 Principles of the Existing EC Contract Law (Acquis Principles), Contract I, Pre-contractual Obligations, 

Conclusion of Contracts, Unfair Terms, prepared by Research Group on the Existing EC Private Law, 

European Law Publishers, 2007, 171; Loos M., Right of Withdrawal, Modernizing and Harmonizing 

Consumer Contract Law, Sellier, European Law Publishers, Munich, 2009, 258; European Contract Law, 

Materials for a Common Frame of Reference: Terminology, Guiding Principles, Model Rules, Sellier, ELP, 

Munich, 2008, 411-414. 

http://ssrn.com/abstract=1345783


147 
 

Sesaxeb, an Tu saqoneli dagvianebiT miewoda, am SemTxvevaSi 
imoqmedebs xelSekrulebis uaryofis erTwliani vada.476 

xelSekrulebis uaryofis uflebis dagvianebiT realizebasTan 
dakavSirebiT, niSandoblivia evropis marTlmsajulebis sasamarTlos 
praqtikac da misi Semdgomi ganviTareba evrokavSiris  samarTalSi. 
`heiningerebis~477 saqme erT-erT precedentul gadawyvetilebad 
iTvleba momxmarebelTa uflebebis samarTlisaTvis, gansakuTrebiT, 
ki xelSekrulebis uaryofis uflebasTan mimarTebaSi. saqme exeboda 
uzrunvelyofili kreditis xelSekrulebas, romelic daido 
araoficialur viTarebaSi, kerZod, momxmarebelTa saxlis karTan. 
wlebis Semdeg mister da misis heiningerebma uari ganacxades 
xelSekrulebaze im safuZvliT, rom xelSekrulebis dadebisas bankis 
saxeliT moqmedma agentma ar uzrunvelyo maTi informireba 
xelSekrulebis uaryofis uflebaze. sagulisxmoa, rom mopasuxis 
Sesagebeli, sxva faqtebTan erTad, emyareboda im garemoebas, rom 
sarCelis aRZvris momentisaTvis gasuli iyo xelSekrulebaze uaris 
TqmisaTvis kanoniT dadgenili vada.  

2001 wlis 13 dekembris gadawyvetilebaSi evropis 
marTlmsajulebis sasamarTlom miuTiTa, rom `sacxovrebeli saxlis 
karTan dadebuli xelSekrulebebis Sesaxeb~ evrokavSiris 85-577 
direqtiva aseve vrceldeba araoficialur viTarebaSi dadebul 
uzrunvelyofil sakredito xelSekrulebebzec. ufro metic -  
sasamarTlom ganmarta, rom direqtiva zRudavs wevri saxelmwifoebis 
erovnul kanonmdeblobas, xelSekrulebis uaryofisaTvis vadis 
dawesebisas, im SemTxvevebSi, roca xelSekrulebis dadebisas 
momxmarebeli saTanadod ar iyo informirebuli xelSekrulebis 
uaryofis uflebis Taobaze.478  

marTalia, sakiTxis amgvari gadawyveta srulad Seesabameboda 
xelSekrulebis uaryofis uflebis maregulirebel evrokavSiris 
imdroindel direqtivebs, magram aqceptis ukan gamoTxovis uvado 
SesaZleblobam araerTi sadavo sakiTxi warmoSva uflebis 
dagvianebiT realizebis samarTlebriv SedegebTan dakavSirebiT. 
saqonlis xangrZlivi drois ganmavlobaSi sargeblobas da wlebis 
Semdeg masze uaris Tqmis uflebas, pirvel rigSi, uaryofiTi 
Sedegebi mohyveba uSualod momxmareblisaTvis. ar aris gamoricxuli, 
rom mas daekisros saqonlis gamoyenebis, misi Rirebulebis 
Semcirebis an dazianebis kompensaciis gadaxdis valdebuleba. 
Sesabamisad, mewarmis mier informirebis valdebulebis darRvevisas, 
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momxmareblisaTvis xelSekrulebis uaryofis uvado uflebis miniWeba, 
zogjer uaresi Sedegebis momtanic SeiZleba iyos.479 

evropis marTlmsajulebis sasamarTlos am gadawyvetilebam da 
misma gavlenam evrokavSiris saxelmwofoTa erovnul samarTalze 
azrTa sxvadasxvaoba gamoiwvia. bevrisTvis miuRebeli aRmoCnda, 
mewarmeTa mxridan informirebis valdebulebis darRevevis 
SemTxvevaSi, momxmareblebisaTvis xelSekrulebis uaryofis uvado 
uflebis miniWeba, maSin, roca, magaliTad motyuebiT dadebuli 
garigebebis Secilebis vada erTi welia.480 unda vivaraudoT, rom 
xelSekrulebis uaryofis uflebis realizebis maqsimalur vadad 
erTi wlis gansazRvra swored amgvari poziciebiTaa nakarnaxevi, rac 
gamarTlebulad unda CaiTvalos. uflebis darRvevis xarisxis 
miuxedavad, uflebamosili piris interesis dacva ar unda 
gulisxmobdes ganusazRvrel SesaZleblobebs. dacva efeqturia maSin, 
Tu igi mosalodneli da adeqvaturia uflebis darRvevasTan 
mimarTebaSi.  

6.3.4. mosafiqrebeli vadis xangrZlivobis gamoTvla 

 xelSekrulebis gadaxedvisaTvis gansazRvruli vadis aTvlasTan 
erTad, yuradReba unda gamaxvildes vadis gamoTvlis wesze. am 
sakiTxis mimarT azrTa sxvadasxvaobisa da urTierTgamomricxavi 
interpretaciis Tavidan acilebis mizniT, `momxmarebelTa uflebebis 
Sesaxeb~ 2011/83 direqtivam pirdapiri miuTiTa, rom 14 dReSi 
igulisxmeba 14 kalendaruli dRe, uqme dReebisa da dResaswaulebis 
CaTvliT. im SemTxvevaSi ki, Tu vadis ukanaskneli dRe daemTxveva 
dasvenebis an uqme dRes, vadis bolo dRed CaiTvleba momdevno 
samuSao dRe.481 igive wesi imoqmedebs erTwliani vadis gamoTvlis 
drosac.  

 direqtivis safuZvelze vadis gamoTvlis wesis gansazRvras is 
dadebiTi Sedegi mohyveba, rom nebismieri momxmarebeli, romelic 
uflebamosilia, isargeblos xelSekrulebis uaryofis uflebiT, 
erTgvarovani regulirebis qveS moeqca. xelSekrulebis uaryofis 
uflebasTan dakavSirebuli vadis gamoTvlis gansxvavebuli 
regulaciebi tvirTad awveboda transsasazRvro vaWrobaSi monawile 
mewarmeebs iseve, rogorc uxerxulobas warmoadgenda 
momxmareblebisaTvisac, romlebsac yovel konkretul SemTxvevaSi 
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unda scodnodaT Sesabamisi saxelmwifos moTxovnebi uflebis 
efeqturad ganxorcielebisaTvis. dReisaTvis es riski, faqtobrivad, 
aRar arsebobs.482  

6.3.5. xelSekrulebiT nakisri valdebulebebis ormxrivad 
Sesrulebis SesaZlebloba mosafiqrebeli vadis 
ganmavlobaSi 

im xelSekrulebebSi, romlebic iTvaliswinebs momxmareblis 
uflebas aqceptis ukan gamoTxovis Taobaze, msjelobis sagania 
mosafiqrebeli vadis ganmavlobaSi xelSekrulebidan gamomdinare 
valdebulebebis ormxrivad Sesrulebis SesaZlebloba. sagulisxmoa, 
rom, roca, araoficialur viTarebaSi dadebuli nasyidobis 
xelSekrulebebis samarTalSi uaryofis ufleba SemoiRes, germaniis 
federalurma sasamarTlom aseTi xelSekruleba dadebulad CaTvala 
mxolod mosafiqrebeli vadis amowurvis Semdeg. am momentamde 
xelSekrulebis namdvilobis sakiTxi gadauwyveteli rCeboda. igi, 
faqtobrivad, iTvleboda garigebad mowonebis pirobiT. masze 
vrceldeboda iseTive midgoma, rogoric arasrulwlovnis mier an 
warmomadgenlobiTi uflebamosilebis gareSe sxvisi saxeliT 
dadebuli garigebebis mimarT. momxmarebels, romelic raimes SeiZenda 
quCaSi dadebuli xelSekrulebis safuZvelze, Sesrulebis moTxovnis 
ufleba mxolod uaryofisaTvis gansazRvruli vadis gasvlis Semdeg 
warmoeSoboda. igive wesi moqmedebda gamyidvelis mimarTac. mas 
mxolod xelSekrulebis dadebulad cnobis Semdeg eniWeboda 
Rirebulebis anazRaurebis moTxovnis ufleba. Tavis mxriv, 
araoficialur viTarebaSi dadebuli xelSekrulebebis mimarT 
amgvari damokidebuleba problemas warmoadgenda, vinaidan 
xelSekrulebis pirobebis dauyovnebliv Sesrulebis SemTxvevaSi, 
momxmarebeli iZulebuli iyo, uari eTqva uaryofis uflebaze.483 

im xelSekrulebebis Tavisebureba, sadac uaryofis ufleba 
savaldebulo daTqmaa, mdgomareobs imaSi, rom maTi saboloo bedi 
damokidebulia mosafiqrebeli vadis gasvlaze. ufro zustad ki, am 
vadis ganmavlobaSi, momxmareblis mier uaryofis uflebis gamoyeneba 
- argamoyenebaze.484 magaliTad, safrangeTis doqtrina miuTiTebda, 
rom momxmareblis Tanxmoba xelSekrulebis dadebaze aris mxolod 
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erT-erTi stadia misi nebis formirebisa. Sesabamisad, xelSekrulebis 
dadebaze Tanxmoba ar ganixileboda saboloo Sedegad, vinaidan, 
mosafiqrebeli vadis gasvlamde momxmarebels SeeZlo Seecvala azri 
da xelSekrulebis dadebaze nebis gamovlena eqcia am xelSekrulebis 
uaryofaze nebis gamovlenad. Sesabamisad, miiCnevdnen, rom uaryofis 
ufleba ar axdenda gavlenas xelSekrulebis mboWav Zalaze, radgan 
mxareTa ufleba-movaleobebi savaldebulo Zalas iZenda mxolod 
mosafiqrebeli vadis gasvlis Semdeg.485 

samomxmareblo xelSekrulebebis meryevi namdvilobis Teoria, 
upirveles yovlisa, SeuTavsebeli aRmoCnda distanciuri 
xelSekrulebebis Sesaxeb evrokavSiris 97/7 direqtivasTan. 
miTiTebuli direqtivis wevri saxelmwifoebis kanonmdeblobaSi 
implementaciiT, uari iTqva samomxmareblo xelSekrulebis 
namdvilobasTan dakavSirebiT manamde arsebuli damokidebulebaze 
uaryofis uflebis yvela formisadmi. xelSekrulebebi, romlebic 
momxmarebels uaryofis uflebas aniWebs, namdvilad iTvleba maTi 
dadebis momentidanve, magram isini SeiZleba aranamdvilad iyos 
miCneuli, Tu momxmarebeli uaryofis uflebiT isargeblebs. 
Sesabamisad, dRes xelSekrulebis orive mxare uflebamosilia 
moiTxovos xelSekrulebiT nakisri valdebulebebis dauyovnebliv 
Sesruleba, rac gavlenas ar axdens uaryofis uflebis 
ganxorcielebaze.486 

unda aRiniSnos, rom saqarTvelos samoqalaqo kodeqsis 336-e 
muxli, romelic quCaSi dadebuli xelSekrulebebis WrilSi 
iTvaliswinebs maTi uaryofis SesaZleblobas, gansxvavebul 
standarts adgens. kerZod, miTiTebuli normis Tanaxmad, 
momxmarebelsa da sakuTari sarewis farglebSi movaWre pirs Soris 
quCaSi, saxlis win da msgavs adgilebSi dadebuli xelSekruleba 
ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris vadaSi 
xelSekrulebas werilobiT ar uaryofs, garda im SemTxvevebisa, roca 
xelSekrulebis Sesruleba xdeba misi dadebisTanave. savaraudod, es 
imiT aris gamowveuli, rom normis recefcia misi germanuli 
analogidan im dros ganxorcielda, roca germaniis sk-Si jer kidev 
SenarCunebuli iyo quCaSi dadebuli xelSekrulebebis mimarT, 
meryevad baTili garigebisadmi damaxasiaTebeli midgoma. Tumca, 
germanuli analogisagan gansxvavebiT, misi modernizacia   ssk-Si 
jer ar momxdara.  

dRevandeli gadmosaxedidan, ssk-is 336-e muxli araefeqturia da 
daxvewas saWiroebs. xelSekrulebis dadebulad miCnevisa da misi 
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Semdgomi uaryofis SesaZleblobis WrilSi ki, miTiTebuli normis 
xarvezi TvalsaCinoa im gagebiT, rom saqarTvelos momxmarebeli 
jerjerobiT ar aris uflebamosili, gamoiyenos xelSekrulebis 
uaryofis ufleba im xelSekrulebebis mimarT, romlebic 
dadebisTanave sruldeba. sakiTxis amgvari gadawyvetis farglebSi 
azrs moklebulia saerTod am uflebis sakanonmdeblo 
reglamentacia, vinaidan igi ar Seesabameba xelSekrulebis uaryofis 
uflebis zogad koncefcias, romlis mizania momxmareblis dacva 
gauTvicnobierebeli nebis gamovlenisagan. `gadafiqrebis~ 
SesaZlebloba, romelic xelSekrulebis uaryofis uflebis ZiriTadi 
qvakuTxedia, gamomdinareobs iqidan, rom xelSekrulebis dadebis 
Semdeg, anu mxareTa mier nakisri valdebulebebis srulad 
Sesrulebis SemTxvevaSic, dasaSvebi da uzrunvelyofili unda iyos 
xelSekrulebis ukuqceva yovelgvari dasabuTebisa da damatebiTi 
pasuxismgeblobis gareSe. momxmareblis am uflebis gansxvavebuli, 
miT ufro, SemoTavazebuli regulireba ki momxmarebelTa uflebebis 
dacvis SedarebiT dabali donis maCvenebelia.  

xelSekrulebis dadebulad miCnevisa da ormxrivad 
valdebulebebis Sesrulebis moTxovnis konteqstSi, sainteresoa 
evropis marTlmsajulebis sasamarTlos praqtikac. Tavis erT-erT 
saqmeSi, `Gysbrechts and Santural Inter BVBA~,487 sasamarTlos mouwia 
msjeloba imaze ukrZalavs Tu ara kavSiris samarTali wevr 
saxelmwifoebs mosafiqrebeli vadis amowurvamde mosTxovon 
momxmareblebs winaswari angariSsworeba distanciurad dadebuli 
xelSekrulebebis dros. 

sasamarTlom ganmarta, rom winaswari gadaxdis akrZalvas aqvs 
Sesabamisi efeqti eqsportis raodenobriv SezRudvaze. kerZod, 
winaswari angariSsworebis moTxovnis SezRudva interess ukargavs 
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mewarmeebs, Caeban distanciur vaWrobaSi. aseTi moTxovnis akrZalvis 
pirobebSi isini daucvelni rCebian momxmarebelTa mier gadaxdis 
valdebulebis darRvevis riskisagan. SezRudvis uaryofiTi Sedegebi 
gansakuTrebiT TvalsaCinoa trans-sasazRvro urTierTobebSi, roca 
momxmarebeli sxva qveynis moqalaqea. es iwvevs gansjadobasTan 
dakavSirebul problemebsac. valdebulebis damrRvevi momxmareblis 
mimarT dava unda daiwyos sxva saxelmwifoSi, rac bevr 
uxerxulobasTan aris dakavSirebuli, gansakuTrebiT maSin, Tu saqme 
exeba mcire Rirebulebis saqonels an momsaxurebas.  

sasamarTlom aseve imsjela, Tu ramdenad SesaZlebelia am 
SezRudvis gamarTleba momxmarebelTa dacvis TvalsazrisiT da 
yuradReba gaamaxvila interesTa proporciulobis sakiTxze. 1) 
mimwodeblisaTvis mosafiqrebeli vadis gasvlamde winaswari 
gadaxdis moTxovnis akrZalva, rogorc Cans, aucilebelia 
momxmarebelTa uflebebis dacvis uzrunvelyofis da, Sesabamisad, 
gamarTlebulia kavSiris samarTlis miznebisaTvis; 2) miuxedavad 
amisa, momxmareblisaTvis misi saangariSsworebo baraTis nomris 
moTxovnis akrZalva gadaWarbebulia, vinaidan mosafiqrebel vadaSi 
winaswari gadaxdis akrZalva unda iyos miCneuli sakmaris 
RonisZiebad momxmarebelTa dasacavad. sasamarTlom daaskvna, rom 
evrokavSiris samarTali ar ukrZalavs mewarmes moiTxovos 
momxmareblisagan misi sagadaxdo baraTis nomris miTiTeba, imis 
garantiiT, rom mewarme ar moxsnis Tanxas angariSidan mosafiqrebeli 
vadis ganmavlobaSi.488 

sasamarTlo praqtikis miuxedavad, winaswar angariSsworebasTan 
dakavSirebuli davebi mudmiv Tavsatexs warmoadgenda.489 savaraudod, 
amitomac  `momxmarebelTa uflebebis Sesaxeb~ 2011 wels miRebuli 
direqtiviT, es sakiTxic iqna gadawyvetili. dRes moqmedi 
regulirebis farglebSi, wevri saxelmwifoebi ar arian 
uflebamosilni distanciurad dadebul xelSekrulebebSi daaweson 
winaswar angariSsworebasTan dakavSirebuli akrZalvebi.490 es ki imas 
niSnavs, rom mxareebi ar arian SezRudulni, metic, xSir SemTxvevaSi 
valdebuli arian Sesrulon xelSekrulebiT nakisri valdebulebebi 
mosafiqrebeli vadis ganmavlobaSi.   

6.3.6. saqonlis SemTxveviT daRupvis riskis gadasvla 

uaryofis uflebis arsebobis pirobebSi, mosafiqrebeli vadis 
gasvlamde, xelSekrulebis saboloo bedi gadawyvetili ar aris. es 
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ki, Tavis mxriv, ukavSirdeba saqonlis SemTxveviT daRupvis risksac. 
`momxmarebelTa uflebebis Sesaxeb~ direqtiva am sakiTxsac ar 
tovebs yuradRebis gareSe. araoficialur viTarebasa da 
distanciurad dadebul xelSekrulebebSi, saqonlis SemTxveviT 
daRupvis riski gadadis momxmarebelze misTvis saqonlis fizikur 
mflobelobaSi gadacemis momentidan. garda amisa, Tu saqoneli 
gadaecema momxmareblis mier dasaxelebul mesame pirs, romelic ar 
aris gadamzidveli, saqonlis SemTxveviT daRupvis riski 
momxmarebelze gadasulad CaiTvleba. metic, Tu gadamzidveli 
daqiravebulia uSualod momxmareblis mier da ar aris mewarmis 
mxridan SeTavazebuli, aseTi gadamzidvelisaTvis saqonlis Cabarebis 
momentidan misi daRupvis riski momxmarebelze gadasulad CaiTvleba. 
Tavis mxriv, momxmarebeli inarCunebs moTxovnis uflebas 
gadamzidvelis mimarT.491 

SeiZleba iTqvas, rom mosafiqrebeli vada da am vadis 
ganmavlobaSi xelSekrulebis SesaZlo uaryofa gavlenas ar axdens 
saqonlis SemTxveviT dazianebis an daRupvis riskis gadasvlaze. 
Tumca, warmoSobs calkeuli sakiTxebis ganmartebis aucileblobas. 
magaliTad, ra xdeba maSin, Tu distanciurad SeZenili saqoneli 
momxmarebels dazianebuli miuva. niSandoblivia, rom `momxmarebelTa 
uflebebis Sesaxeb~ direqtiva ar Seicavs miTiTebas riskis 
gadasvlasTan dakavSirebul mtkicebis tvirTze. amavdroulad, 
evrokavSiris direqtiva `samomxmareblo nasyidobebisa da garantiebis 
Sesaxeb~ iTvaliswinebs e.w. `bralisagan Tavisufali miwodebis 
cnebas, romlis Tanaxmad, unaklo nivTis miwodebis mtkicebis tvirTi 
awevs gamyidvels, Tu naklis aRmoCena miwodebidan eqvsi Tvis 
ganmavlobaSi moxda.492 Sesabamisad, nakliani saqonlis miwodebasTan 
dakavSirebuli dava unda gadawydes orive dasaxelebuli direqtivisa 
da erovnuli kanonmdeblobis samarTlebrivi danawesebis 
urTierTSejerebis safuZvelze. 

6.4. xelSekrulebis uaryofis uflebis ganxorcielebis Sesaxeb 
Setyobineba, rogorc uflebis realizebis winapiroba 

 xelSekrulebis uaryofis uflebaze msjelobisas mniSvnelovania, 
Tu ra formiT unda ganxorcieldes igi.493 saxelSekrulebo 
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samarTalSi ganmtkicebulia calmxrivi nebis gamovlenis namdvilobis 
winapirobebi. erT-erTi maTgani gamovlenili nebis adresatamde 
misvlaa. es imas niSnavs, rom uflebamosili piri valdebulia 
Seatyobinos xelSekrulebis meore mxares miRebuli gadawyvetilebis 
Sesaxeb.494metic, calmxrivad xelSekrulebis Sewyvetisas, Setyobineba, 
aucilebeli pirobaa.495 amasTan, mniSvnelovania, rom erTi mxaris neba 
urTierTobis dasrulebis Taobaze meore mxares miuvides. 
samarTlebrivi Sedegebi mxolod maSin CaiTvleba warmoSobilad, 
roca uflebamosili piris neba meore mxares miuva.496 

 igive wesi moqmedebs xelSekrulebis uaryofis uflebis 
mimarTac. uflebiT sargebloba gavlenas axdens dadebuli 
xelSekrulebidan gamomdinare mxareTa ufleba-movaleobebze. maT 
warmoeSobaT miRebuli Sesrulebisa da sargebelis ukan dabrunebis 
valdebulebebi. amitomac xelSekrulebis meore mxare droulad unda 
iyos informirebuli momxmareblis gadawyvetilebis Sesaxeb. swored 
amiTaa ganpirobebuli, rom kanonmdebeli uwesebs momxmarebels 
Setyobinebis valdebulebas, rogorc xelSekrulebis uaryofis 
uflebis realizebis aucilebel winapirobas.  

 amasTan, uaryofis uflebis realizebisaTvis gansazRvruli 14 
dRiani vadis SesanarCuneblad, erTdroulad sakmarisic da 
savalebulocaa meore mxarisaTvis droulad gakeTebuli 
Setyobineba,497 rac imas niSnavs, rom uflebamosili piri valdebulia 
xelSekrulebis uaryofis uflebis realizebamde awarmoos 
garkveuli komunikacia kontrahentTan da acnobos mas miRebuli 
gadawyvetilebis Sesaxeb.498  

6.4.1. Setyobinebis forma 

sagulisxmoa, rom `momxmarebelTa uflebebis Sesaxeb~ 2011/83 
direqtivis miRebamde ar iyo gansazRvruli Setyobinebis 
erTgvarovani forma xelSekrulebis uaryofis uflebis 
ganxorcielebisaTvis.Yyoveli wevri saxelmwifo TviTon 
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gansazRvravda, Tu ra formiT unda momxdariyo uflebis realizeba. 
magaliTad, belgia, malta da luqsemburgi moiTxovda, rom 
Setyobineba xelSekrulebis uaryofis Sesaxeb unda yofiliyo 
werilobiTi da gagzavniliyo SekveTili werilis saxiT. 
evrokavSiris wevr saxelmwifoTa naxevarze meti saerTod ar 
iTvaliswinebda formalur moTxovnebs arc Setyobinebis Sinaarsis 
da arc formis mimarT (mag. dania, safrangeTi, ungreTi, estoneTi, 
fineTi, latvia da a.S.). amis sawinaaRmdegod, kviprosi, litva, 
poloneTi, slovakia da gaerTianebuli samefo moiTxovdnen 
werilobiT formas. germania sakmarisad miiCnevda teqstualur 
formas, xolo italia registrirebul werils.499  

xelSekrulebis uaryofis formisadmi gansxvavebuli midgoma 
ganmtkicebuli iyo evropis marTlmsajulebis sasamarTlos 
praqtikiTac. kerZod, saqmeSi `Travel Vac SL v Manuel Jose Antelm Sanchis~ 
sasamarTlos winaSe daisva Semdegi SekiTxva: gamoricxavs Tu ara 
85/577 direqtiva wevri saxelmwifoebis mier xelSekrulebis 
uaryofasTan dakavSirebis Setyobinebis formis Taobaze wesebis 
miRebas.500 

evropis marTlmsajulebis sasamarTlom aRniSna, rom uaryofis 
uflebis realizeba unda moxdes Sesabamisi wevri saxelmwifos mier 
dadgenili wesebis dacviTa da direqtiviT gansazRvrul vadaSi. 
amasTan, momxmarebelma unda acnobos mewarmes uflebis aqtivaciis 
Sesaxeb. sasamarTlom miuTiTa, rom direqtiva ar gamoricxavs wevri 
saxelmwifoebis uflebamosilebas Sida kanonmdeblobiT 
daareguliron Setyobinebis forma da Sinaarsi. SesaZlebelia 
gaTvaliswinebuli iyos Setyobinebis Tavisufali formac – zepiri an 
werilobiTi. erTaderTi moTxovna isaa, rom Setyobineba 
xelSekrulebis uaryofis Taobaze unda iyos calsaxa, 
araorazrovani an bundovani. xelSekrulebis uaryofis uflebis 
efeqtisaTvis, is unda ganxorcieldes amisaTvis dadgenil vadaSi 
(Zveli direqtivis moqmedebis pirobebSi 7 dRe, axalis pirobebSi - 14 
dRe), rac ar gulisxmobs, rom Setyobineba maincdamainc werilobiTi 
formiT unda iyos warmodgenili. Sesabamisad, pasuxi dasmul 
SekiTxvaze mdgomareobda imaSi, rom direqtiva ar awesebs konkretul 
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wesebs Setyobinebis formasTan dakavSirebiT da es sakiTxi SesaZloa 
gadawydes wevri saxelmwifoebis Sida kanonmdeblobiT.501 

xelSekrulebis uaryofis uflebasTan dakavSirebuli 
zemoaRniSnuli gansxvavebuli regulaciebi tvirTad awveboda 
transsasazRvro vaWrobaSi monawile mewarmeebs iseve, rogorc 
uxerxulobas warmoadgenda momxmareblebisaTvisac, romelbsac yovel 
konkretul SemTxvevaSi unda scodnodaT Sesabamisi saxelmwifos 
moTxovnebi uflebis efeqturad ganxorcilebisaTvis.  

niSandoblivia, rom `momxmarebelTa uflebebis Sesaxeb~ 2011/83 
direqtivis miznebidan gamomdinare, evropelma kanonmdebelma airCia 
Setyobinebis Tavisufali forma,502rac imas niSnavs, rom Setyobineba 
xelSekrulebis uaryofis Sesaxeb SeiZleba ganxorcieldes rogorc 
werilobiT, magaliTad, uflebamosil piris eleqtronul misamarTze 
gagzavnili weriliT an mokle teqsturi SetyobinebiT mewarmis mier 
miTiTebul sakontaqto telefonze,503aseve zepiradac. zepiri nebis 
gamovlena SeiZleba gacxaddes satelefono zariT an sxva pirdapiri 
komunikaciis wesiT.  

garda amisa, daSvebuli iqna e.w. `nagulisxmevi~ Setyobinebis 
SesaZleblobac.504 magaliTad, roca xelSekrulebis uaryofis 
uflebis mqone piri, yovelgvari formalobis dacvis gareSe, SeZenil 
saqonels ukan ubrunebs mewarmes. `dabrunebaSi~ igulisxmeba 
miRebuli saqonlis ukan gagzavna mimwodeblisaTvis. niSandoblivia, 
rom aseT SemTxvevaSi, momxmarebeli TviTon irCevs dabrunebis xerxs. 
es SeiZleba ganxorcieldes saqonlis fostiT gadagzavniT anda 
piradad mitaniT, sadac amis SesaZlebloba arsebobs.505 

Setyobinebis Tavisufal formas aqvs Tavisi dadebiTi da 
uaryofiTi mxareebi. erTi mxriv, Setyobinebis formis arseboba anda 
savaldebulooba gaadvilebda uflebamosili piris poziciebs 
mtkicebis tvirTis TvalsazrisiT. igi martivad SeZlebda dadgenil 
vadaSi Setyobinebis gagzavnis dadasturebas. meore mxriv, 
Setyobinebis mimarT formaluri moTxovnebi SedarebiT gaarTulebda 
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uflebamosili piris moqmedebis Tavisuflebas. garda amisa, 
savaldebulo formis arsebobis pirobebSi, uaryofa namdvilad ar 
CaiTvleboda saqonelis pirdapir dabrunebis SemTxvevaSi, miuxedavad 
imisa, rom dabruneba TavisTavad unda ganixilebodes xelSekrulebis 
uaryofis Taobaze nebis gamovlenad.506 

SeiZleba iTqvas, rom swored momxmarebelTa uflebebis maRali 
standartiT dacviT aris ganpirobebuli maTTvis maqsimaluri 
komfortis uzrunvelyofac. am konkretul SemTxvevaSi es vlindeba 
uflebamosili piris TavisuflebaSi Tavad airCios xelSekrulebis 
uaryofis uflebis realizebis forma. amasTan, uflebamosil pirs ar 
moeTxova azris formireba konkretuli sityvebis gamoyenebiT, 
magaliTad, `viyeneb xelSekrulebis uaryofis uflebas~ an `uars 
vambob xelSekrulebaze~. mTavaria adresatisaTvis gasagebi iyos 
gamovlenili nebis Sinaarsi imdagvarad, rom igi gulisxmobdes 
xelSekrulebis uaryofas.507  

  niSandoblivia, rom direqtiva `momxmarebelTa uflebebis 
Sesaxeb~ iZleva Setyobinebis modelur formasac.508 Sesabamisad, 
mewarmeebi, xelSekrulebis uaryofis uflebis Sesaxeb 
informirebisas, uflebamosilni iqnebian miuTiTon Setyobinebis am 
formaze, romelic Semdegi saxisaa:  

- ------------- (movaWris dasaxeleba, geografiuli adgilmdebareoba, 
misamarTi da xelmisawvdomobis SemTxvevaSi misi faqsis nomeri, 
eleqtronuli fostis misamrTi (es nawili ivseba movaWris 
mier)); 

- gacnobebT, rom uars vambob () Taobaze dadebul nasyidobis 
xelSekrulebaze / miRebul momsaxurebaze (); 

- SekveTili () miRebuli saqoneli (); 
- momxmareblis saxeli; 
- momxmareblis misamarTi; 
- momxmareblis xelmowera (moTxovnis SemTxvevaSi); 
- TariRi.509 

aqve unda aRiniSnos, rom, marTalia, Setyobinebis forma 
Tavisufalia da momxmarebeli uflebamosilia sxvagvarad moaxdinos 
nebis gamovlena, vidre es mocemulia modeluri formiT, magram am 
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SemTxvevaSi, Setyobinebis droulad ganxorcilebis mtkicebis tvirTi 
masze gadadis. amitomac, momxmareblis interesebSia ixelmZRvanelos 
SeTavazebuli alternativiT xelSekrulebis uaryofis uflebis 
realizebisas.510 

6.4.2. werilobiTi Setyobinebis adresatamde miusvlelobis riski 

  marTalia, xelSekrulebis uaryofis uflebis zepiri formiT 
realizebisas momxmarebels awevs misi droulad ganxorcielebis 
mtkicebis tvirTi, magram ar aris gamoricxuli, rom momxmarebels 
garkveuli uxerxuloba warmoeqmnas werilobiTi formiT uflebis 
realizebis drosac. cxadia, rom uflebis ganxorcilebis Sesaxeb 
drouli Setyobineba misi efeqtis erT-erTi winapirobaa. magram, Tu 
droulad gagzavnili werilobiTi Setyobineba ar miuva adresats, 
magaliTad, imis gamo, rom igi gzaSi daikarga, ibadeba kiTxva, 
CaiTvleba Tu ara xelSekrulebis uaryofis ufleba realizebulad, 
an ramdenad awevs momxmarebels Setyobinebis dagvianebiT misvlis an 
saerTod miusvlelobis mtkicebis tvirTi.511 

  am SemTxvevisaTvis erTmaneTisagan unda gavmijnoT ori 
mocemuloba. pirvelia, rodesac uflebamosili piri Setyobinebas 
xelSekrulebis uaryofis Sesaxeb gaagzavnis mosafiqrebeli vadis 
ganmavlobaSi, magram igi adresats miuva gansazRvruli vadis gasvlis 
Semdeg. magaliTad, momxmarebelma Tavisi uflebiT isargebla 
dadgenili vadis bolo, me-14 dRes, adresats ki igi miuvida ramdenime 
dRis dagvianebiT.  

  am kazusis gadasawyvetad mniSvnelovania im garemoebis 
xazgasma, rom xelSekrulebis uaryofisaTvis gansazRvruli vada 
vrceldeba mxolod momxmareblebze. es imas niSnavs, rom igi ar 
ekuTvnis mewarmeebs. kerZod, mosafiqrebeli vadis daniSnulebaa 
momxmareblisaTvis damatebiTi vadis micema da ara am vadaSi 
mewarmisaTvis Setyobinebis misvla. sxva sityvebiT rom vTqvaT, 
momxmarebeli uflebamosilia mTeli es dro gamoiyenos dadebuli 
xelSekrulebis Sedegebis gadasaxedad. mTavaria, rom xelSekrulebis 
uaryofaze nebis gamovlena ganxorcieldes 14 dRian vadaSi, Tundac 
am vadis bolo dRes. am TvalsazrisiT mniSvneloba ara aqvs 
Setyobineba adresats mosafiqrebeli vadis ganmavlobaSi miuva Tu am 
vadis gasvlis Semdeg. Setyobineba samarTlebrivi Zalis mqonea, Tu 
igi ganxorcielda dadgenili vadis farglebSi. metic, Tu 
Setyobineba gagzavnilia mewarmis ukanasknel cnobil misamarTze, is 
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efeqturad CaiTvleba iseve, rogorc Tu Setyobineba gagzavnilia mis 
ukanasknel cnobil eleqtronul misamarTze.512 

  magaliTad, momxmarebeli uflebamosilia uari Tqvas 
xelSekrulebaze. uflebamosili piri ugzavnis werils meore mxares, 
sadac gacxadebulia xelSekrulebis uaryofis neba. uflebamosili 
piri agdebs Tavis werils safosto yuTSi mosafiqrebeli vadis 
bolo dRes. werili meore mxares miuva sami dRis dagvianebiT. imis 
gaTvaliswinebiT, rom uflebis realizeba moxda dadgenil vadaSi da 
miuvida kidevac meore mxares, uaryofa ganxorcilebulad 
CaiTvleba.513 sagulisxmoa, rom Setyobinebis gagzavnis es modeli 
moqmedebs evropis wevri saxelmwifoebis umravlesobaSi, magaliTad, 
germaniaSi, belgiaSi, estoneTSi, latviaSi, poloneTSi, 
portugaliaSi da a.S.514  

  zemoaRniSnulisagan gansxvavebiT ufro rTuladaa saqme, roca, 
magaliTad, Setyobineba xelSekrulebis uaryofis Sesaxeb droulad 
gaigzavna, magram ver miaRwia adresatamde. am SemTxvevisTvis 
evropeli kanonmdebeli yuradRebas amaxvilebs ramdenime garemoebaze: 
1) CaiTvleba Tu ara xelSekruleba uaryofilad dakarguli 
Setyobinebis dros; 2) SesaZlebelia Tu ara ganmeorebiTi 
Setyobinebis gagzavna da 3) ra momentidan CaiTvleba ganmeorebiTi 
Setyobineba ganxorcielebulad.515 

  pirvel SemTxvevasTan mimarTebaSi poziciebi erTgvarovania. Tu 
Setyobineba xelSekrulebis uaryofis Sesaxeb saerTod ar misvlia 
adresats, maSin uflebis ganxorcieleba araefeqturia.516 magaliTad, 
erTi mxare uflebamosilia uari Tqvas xelSekrulebaze. werili 
xelSekrulebis uaryofis Sesaxeb gagzavnilia davaSi, magram igi 
daikarga fostaSi da amitom ar miuRwevia adresatisaTvis. werilis 
gagzavnis mtkicebis tvirTi awevs momxmarebels. mtkicebulebis 
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ararsebobis SemTxvevaSi, uaryofis ufleba ver CaiTvleba 
ganxorcilebulad.517 

  maSinac, roca xelSekrulebis uaryofa xdeba nagulisxmevi 
Setyobinebis formiT, (saqonlis ukan dabrunebiT), xolo gagzavnili 
saqoneli gzaSi daikargeba da ar miuva adresats, Setyobineba 
CaiTvleba droulad, magram araefeqturad.518 dasaxelebul 
SemTxvevebSi momxmarebelTa uflebebis dacva unda moxdes saerTo 
safuZvlebiT, magaliTad, zianis anazRaurebis normebze miTiTebiT. 
Tumca, gansxvavebulad gadawydeba sakiTxi Setyobinebisa da saqonlis 
dakargvisas. pirvel SemTxvevaSi, Tu momxmarebeli daamtkicebs, rom 
Setyobineba droulad gaagzavna, magram igi daikarga mesame piris 
braliT, mas, savaraudod, unda mieces Sansi arasasurveli 
xelSekrulebidan xelmeored Tavis dasaRwevad. imis 
gaTvaliswinebiT, rom am droisaTvis xelSekrulebis sagani jer 
kidev momxmareblis xelSia, mas unda mieces SesaZlebloba 
uflebamosili pirisaTvis axali Setyobinebis gagzavniT, daabrunos 
saqoneli da miiRos Sesabamisi anazRaureba. 

  nagulisxmevi Setyobinebis formiT xelSekrulebis uaryofisas 
araTanazomieri iqneba mewarmisagan xelSekrulebis saganSi 
gadaxdili Tanxis ukan dabrunebis moTxovna, vinaidan aseT 
SemTxvevaSi isic dazaralebuli gamodis. mesame piris daudevrobis, 
uyuradRebobis Tu sxva mizezis gamo saqonlis adresatamde 
miusvleloba tvirTad ar unda daawves mewarmeebs. aseT SemTxvevebSi 
gamarTlebuli iqneba, Tu mesame pirs zianis anazRaurebis 
valdebuleba daekisreba orive mxaris mimarT: momxmarebels unda 
daubrundes saqonelSi gadaxdili Tanxa, xolo mewarmes - saqonlis 
Rirebuleba. 

  evropeli kanonmdebeli aseve iTvaliswinebs ganmeorebiTi 
Setyobinebis gaagzavnis SesaZleblobas. es is SemTxvevaa, roca, 
magaliTad, pirveladi Setyobineba droulad gaigzavna, magram ar 
miuvida adresats. momxmarebeli uflebamosilia gaazavnos xelmeore 
Setyobineba da miuTiTos, rom pirveli daikarga misi bralis gareSe. 
ra Tqma unda, momxmarebelma saTanado mtkicebulebis wardgeniT unda 
daadasturos, rom pirveli Setyobineba namdvilad gagzavnilia 
Sesabamis vadaSi. Tu meore Setyobineba adresats miuva, 
xelSekrulebis uaryofis ufleba realizebulad CaiTvleba, 
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miuxedavad imisa, rom igi mosafiqrebeli vadis Semdeg 
ganxorcielda.519  

  garda amisa, momxmarebelTa umravlesoba xelSekrulebis 
uaryofaze Tavis nebas gamoxatavs onlain reJimSi, internetis 
meSveobiT. amitomac dRes eleqtronul komerciaSi Cabmul pirebs 
damatebiT moeTxovebaT momxmareblebis uzrunvelyofa 
xelSekrulebis uaryofis uflebis realizebis eleqtronuli 
formatiT, onlain reJimSi Sesavsebi formiT. Tavis mxriv, es 
warmoSobs eleqtronuli wesiT gagzavnili Setyobinebis adresatamde 
misvlis ganmartebis sakiTxsac.  

  eleqtronuli Setyobinebis gagzavnilad miCnevis sakiTxi 
ramdenime aqtiT regulirdeba. am TvalsazrisiT, yuradRebas 
imsaxurebs gaeros konvencia saerTaSoriso xelSekrulebebSi 
eleqtronuli komunikaciis gamoyenebis Sesaxeb520 da uncitralis 
modeluri kanoni eleqtronuli komerciis Sesaxeb.521 gaeros 
dasaxelebuli konvencia, eleqtronul Setyobinebas gagzavnilad 
miiCnevs im momentidan, roca igi datovebs gamgzavnis kontrolis qveS 
myof sainformacio sistemas. uncitralis modeluri kanoni ki 
miuTiTebs, rom eleqtronuli Setyobinebis gagzavnis momentad 
iTvleba dro, roca eleqtronuli Setyobineba SeaRwevs gamgzavnis 
kontrolis farglebs gareT arsebul sainformacio sistemaSi. unda 
aRiniSnos, rom evrokomisiis direqtiva eleqtronuli komerciis 
Sesaxeb yuradRebas amaxvilebs ara gagzavnis momentze, aramed 
Setyobinebis miRebaze adresatis mier. kerZod, miTiTebuli 
direqtivis Tanaxmad, eleqtronuli wesiT gagzavnili Setyobineba 
miRebulad CaiTvleba, Tu Setyobinebis mimReb mxares aqvs masze 
wvdomis SesaZlebloba. anu im momentidan, roca gagzavnili 
Setyobineba SeaRwevs adresatis serverze.522  

  am SemTxvevaSi mniSvneloba ar eniWeba imas, mewarme gaecno Tu 
ara miRebuli Setyobinebis Sinaarss. rogorc ki igi aRwevs mis 
kontrols daqvemdebarebul servers, magaliTad, eleqtronul 
safosto yuTs, xelSekrulebis uaryofis ufleba realizebulad 
iTvleba. amasTan, ar aris gamoricxuli, rom programuli cdomilebis 
gamo adresats Setyobineba ar miuvides. Tumca, fostiT gagzavnisagan 
gansxvavebiT, eleqtronuli sistema avtomaturad atyobinebs 
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gamgzavns Setyobinebis adresatamde miusvlelobis Sesaxeb. 
eleqtronuli komunikaciis siswrafis gamo mxareTa urTierTobis 
xarvezi TvalsaCinoa. amitomac, sasrvelia, rom Setyobinebis 
gamgzavni daelodos da darwmundes misi nebis adresatamde misvlaSi, 
winaaRmdeg SemTxvevaSi, mas mouwevs imis mtkiceba, rom Setyobineba 
droulad iqna gagzavnili, magram Seferxda misi adresatamde misvla. 
amdenad, SeiZleba iTqvas, rom gagzavnili Setyobinebis namdvilobis 
sakiTxi yvela SemTxvevaSi wydeba adresatamde misi misvlis sazomiT. 
xelSekrulebis uaryofis efeqti Tavis mizans aRwevs mxolod im 
SemTxvevaSi, Tu xelSekrulebis meore mxares ecnobeba uflebamosili 
piris gadawyvetilebis Sesaxeb.  

VII. xelSekrulebis uaryofis ufleba finansuri 

momsaxurebis xelSekrulebebSi 

7.1.  evropuli midgoma 

 

evropis saxelSekrulebo samarTalSi xelSekrulebis uaryofis 
ufleba, rogorc momxmarebelTa uflebebis damcavi instrumenti, 
2011/83 direqtivis miRebamde, aseve vrceldeboda iseTi finansuri 
momsaxurebis xelSekrulebebze, romlebic sxvadasxva 
xelSekrulebaTa kavSirs warmoadgenda da erTobliobaSi 
urTierTdakavSirebul xelSekrulebad iTvleboda. aseTi midgoma 
ZiriTadad samomxmareblo kredits ukavSirdeboda,523 rodesac 
kreditis gacemas ganapirobebda samomxmareblo xelSekrulebis 
dadebis mizani. Tavisi arsiT, am dros ideboda ori damoukidebeli 
xelSekruleba, romelTagan erTi momxmareblis sayofacxovrebo 
interesebis dakmayofilebas ukavSirdeba – samomxmareblo 
xelSekruleba, xolo meore, am xelSekrulebis dafinansebis wyaros 
warmoadgenda - samomxmareblo krediti. sxva sityvebiT, rom vTqvaT, 
aq upiratesad igulisxmeboda samomxmareblo sesxi an/da iseTi 
nasyidobis xelSekrulebebi, romelTa dadeba damokidebuli iyo 
samomxmareblo kreditTan da emsaxureba Sesasyidi fasis 
dafinansebas. 

unda aRiniSnos, rom samomxmareblo kreditebSi xelSekrulebis 
uaryofis ufleba moiazreboda quCaSi dadebuli xelSekrulebebis 
konteqstSi da eqceoda 85/577 direqtivis moqmedebis farglebSi.524 
kerZod, aseTi midgoma gamoikveTa evropis marTlmsajulebis 
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sasamarTlos precedentul gadawyvetilebaSi saqmeze Georg Heininger and 

Helga Heininger v Bayerisvhe Hypo – und Vereinsbank AG.
525

  

saqme exeboda uzrunvelyofili kreditis xelSekrulebas, 
romlis dadeba moxda mewarmis mudmivi adgilsamyofelisagan 
moSorebiT, kerZod momxmarebelTa Semosasvleli saxlis karTan. 
wlebis Semdeg mister da misis heiningebma uari ganacxades 
xelSekrulebaze im safuZvliT, rom xelSekrulebis dadebisas, bankis 
saxeliT moqmedma agentma ar uzrunvelyo maTi informireba 
xelSekrulebis uaryofis uflebasTan dakavSirebiT. sagulisxmoa, 
rom mopasuxis Sesagebeli sxva faqtebTan erTad emyareboda im 
garemoebas, rom sarCelis aRZvris momentisaTvis gasuli iyo 
uaryofis uflebis realizebis vada. 

Tavis 2001 wlis 13 dekembris gadawyvetilebaSi sasamarTlom 
miuTiTa, rom `mewarmeTa adgilsamyofelisagan moSorebiT dadebul 
xelSekrulebebSi momxmarebelTa uflebebis dacvis Sesaxeb 85/577 
direqtiva~ aseve vrceldeba araoficialur viTarebaSi dadebul 
sakredito xelSekrulebebzec. ufro metic, sasamarTlom ganmarta, 
rom dauSvebelia mosafiqrebeli vadis daweseba im SemTxvevebSi, roca 
xelSekrulebis dadebisas momxmarebeli ar iyo saTanadod 
informirebuli uaryofis uflebasTan dakavSirebiT, vinaidan, am 
saxis informaciis miwodeba direqtivis me-4 muxlis Tanaxmad, 
mewarmis valdebulebas warmoadgenda526.  

mogvianebiT, eWvqveS dadga xelSekrulebis uaryofis uflebis 
praqtikuli gamoyenebis mniSvneloba iseT urTierTdakavSirebul 
xelSekrulebebSi, rogoricaa samomxmareblo krediti. ra Tqma unda, 
ar aris gamoricxuli, rom aseTi xelSekrulebebic daidos quCaSi, 
siCqareSi an samogzauro ganwyobiT, ra drosac momxmarebels ar 
SeuZlia Cawvdes dadebuli xelSekrulebisa da nakisri 
valdebulebis mniSvnelobas. msgavs viTarebaSi marTlac 
SesaZlebelia momxmarebels sWirdebodes garkveuli dro 
xelSekrulebis pirobebis gasaazreblad da adekvaturi 
gadawyvetilebis misaRebad, gansakuTrebiT ki roca saqme exeba 
grZelvadian finansur valdebulebebs. Tumca, mkvlevarTa azriT, 
samomxmareblo kreditis xelSekrulebaSi uaryofis uflebis 
reglamentaciiT, kanonmdebelma Secvala manamde arsebuli ufro 
mkacri moTxovnebi, romlebic miuxedavad imperatiuli xasiaTisa 
ufro gasagebi iyo adeqvaturad moazrovne momxmareblisaTvis.527  
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sagulisxmoa, rom zemoaRniSnuli gadawyvetilebis gavleniT, 
germanelma kanonmdebelma moaxdina ra xelSekrulebis uaryofis 
uflebis reglamentacia sacxovrebeli saxlis karTan dadebuli 
nasyidobis xelSekrulebis Sesaxeb aqtSi, gaauqma manmade moqmedi 
akrZalva sacxovrebeli saxlis karTan samomxmareblo kreditis 
xelSekrulebis dadebis SeuZleblobis Sesaxeb. Tumca, movlenebma, 
romlebic ganviTarda heiningerebis, Sultes da krailsemer 
volkbankis528 saaqmeebSi gaamyara eWvi, rom es mcdari gadawyvetileba 
iyo. 529 

swored aRniSnuli suliskveTeba aisaxa dReisaTvis uaxles 
2011/83 direqtivaSi „momxmarebelTa uflebebis Sesaxeb”, sadac 
pirdapir aris aRniSnuli, rom es direqtiva ar vrceldeba finansur 
servisebze. amavdroulad, direqtiva iZleva finansuri servisis 
ganmartebasac, romlis mixedviT aseTad iTvleba nebismieri sabanko 
momsaxureba, sadazRvevo, sapensio, sainvesticio operaciebi an sxva 
sagadaxdo bunebis operaciebi. amasTan, direqtivis 32-e ganmartebaSi 
aRniSnulia, rom wevr-saxelmwifoebma unda uzrunvelyon Sesabamisi 
dacviTi RonisZiebebis gadateba yvela im xelSekrulebebSi, 
romelebic ukavSirdeba momxmarebelTa uflebebs finansuri 
momsaxurebis sferoSi.530 amdenad, axali direqtivis miRebiT, uari 
iTqva xelSekrulebis uaryofis uflebis moqmedebaze finansuri 
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momsaxurebis sferoSi da, maT Soris, samomxmareblo kreditsa da 
masTan dakavSirebul xelSekrulebebSi.   

7.2.  qarTuli realoba 

 

samomxmareblo krediti da misi uaryofis SesaZlebloba 
reglamentirebulia saqarTvelos samoqalaqo kodeqsis 370-e muxlSi. 
dasaxelebuli muxlis pirveli nawilis mixedviT, samomxmareblo 
kreditis dros kreditis mimRebs SeuZlia uari Tqvas kreditis 
dabrunebaze, Tu am kreditTan dakavSirebuli sasyidliani 
xelSekrulebidan gamomdinare Sesagebeli gamyidvelis mimarT mas 
mianiWebda Tavisi valdebulebis Sesrulebaze uaris Tqmis uflebas.  

amave muxlis meore nawilis Tanaxmad, nasyidobis xelSekruleba 
sakredito xelSekrulebasTan erTad qmnis urTierTdakavSirebul 
garigebas, Tu krediti emsaxureba Sesasyidi fasis dafinansebas da 
orive xelSekruleba ganixileba rogorc ekonomikuri erTianoba. 
ekonomikur erTianobad CaiTvleba, roca kreditis mimcemi sakredito 
xelSekrulebis momzadebis an dadebis dros gamyidvelis 
monawileobas iyenebda.531 

sagulisxmoa, rom normis dispozicia ganmartebulia 
saqarTvelos samoqalaqo kodeqsis komentarebSic, sadac misi arsi, 
swored nasyidobis xelSekrulebis dafinansebis WrilSia mocemuli. 
kerZod, aseT SemTxvevaSi: „sakredito xelSekrulebis dadebas azri 
ara aqvs, Tu ki araa sxva xelSekruleba, romlis realizebasac 
emsaxureba sakredito xelSekruleba. aseTia nasyidobis 
xelSekruleba, romelic amavdroulad damoukidebeli 
xelSekrulebaa. amasTan, orive es xelSekruleba erTmaneTisagan 
samarTlebrivad damoukidebelia, magram erTiania ekonomikurad. 
swored ekonomikuri erTianoba ganapirobebs am xelSekrulebebis 
urTierTdakavSirebul garigebad miCnevas, sadac krediti emsaxureba 
Sesasyidi fasis dafinansebas. amasTan, Tuki, magaliTad, momxmareblis 
mier nasyidobis xelSekrulebiT SeZenili nivTi uxarisxo aRmoCnda 
da igi am Sesageblis gamo uars ityvis xelSekrulebaze, mas SeuZlia 
uari Tqvas sesxis dabrunebazec.”532   

unda aRiniSnos, rom urTierTdakavSirebuli 
xelSekrulebebidan warmoSobil davebSi iSviaTad gamoiyeneba 
zemoaRniSnuli muxlis danawesi. aseve, iSviaTia SemTxvevebi, roca 
momxmarebeli Tavisi uflebebis dasacavad samomxmareblo kreditis 
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xelSekrulebebSi iyenebs xelSekrulebis uaryofis uflebas.533 
savaraudod es imiT aris ganpirobebuli, rom Tavad sakredito 
dawesebulebebis mier SeTavazebuli sakredito xelSekrulebebi ar 
iZleva amis SesaZleblobas swored imis gaTvaliswinebiT, rom 
samomxmareblo krediti, misi sxva xelSekrulebasTan mWidro 
kavSiris pirobebSic, ganixileba damoukidebel xelSekrulebad da 
calke regulirebas eqvemdebareba. SeiZleba iTqvas, rom 
urTierTdakavSirebuli xelSekrulebebis uaryofis uflebis 
sakanonmdeblo reglamentaciis miuxedavad, es meqanizmi ar aRmoCnda 
qmediTi momxmarebelTa uflebebis dacvis TvalsazrisiT 
saqarTveloSic.  

niSandoblivia, rom saqarTvelosa da evrokavSirs Soris 
dadebuli asocirebis SeTanxmebis farglebSi, axleburad unda 
mowesrigdes ara mxolod momxmareblis ufleba uaryos quCaSi anda 
distanciurad dadebul xelSekrulebebi, aramed calkea gamoyofili 
samomxmareblo kreditis maregulirebeli normebis gadaxedvis 
valdebulebac. kerZod, asocirebis SeTanxmeba Seicavs daTqmas imis 
Taobaze, rom saqarTvelos saxelmwifo valdebulia moaxdinos 
samomxmareblo kreditis Sesaxeb evropuli direqtivis 2008/48534 
implementacia Sida kanonmdeblobaSi asocirebis SeTanxmebiT ZalaSi 
Sesvlidan xuTi wlis ganmavlobaSi. „momxmarebelTa uflebebis 
Sesaxeb” 2011/83 direqtivis danawesebTan erTobliobaSi (direqtivis 
moqmedeba ar vrceldeba finansuri momsaxurebis sferoze, 
Sesabamisad, xelSekrulebis uaryofis uflebac ar moqmedebs 
samomxmareblo kreditTan mimarTebaSi), es imas niSnavs, rom 
saqarTvelos samoqalaqo kodeqsis 370-e muxlis arsebuli regulacia 
gadaxedvas saWiroebs misi evropul standartebTan daaxloebis 
TvalsazrisiT.  

VIII. xelSekrulebis uaryofis uflebis Sedareba mboWavi 
Zalisagan gaTavisuflebis sxva institutebTan 

8.1. xelSekrulebis uaryofis ufleba meryevad baTili garigebebis 
Secilebis safuZvlebTan mimarTebaSi 

evropis saxelSekrulebo samarTalSi damkvidrebuli uaryofis 
ufleba momxmareblebs `arasworad~ gamovlenili nebisagan icavs. 
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Tumca, igi ar ganixileba SecdomiT, motyuebiT anda iZulebiT 
gamovlenili nebis analogad. amavdroulad, SeiZleba iTqvas, rom 
momxmareblisaTvis miniWebuli xelSekrulebis uaryofis uflebis 
ukan swored garigebis baTilad cnobis miTiTebuli safuZvlebis 
saerTo koncefcia dgas. 

momxmareblisaTvis `gadafiqrebis~ uflebis miniWebas ori 
ZiriTadi faqtori ganapirobebs: mewarmis fsiqologiuri zewolisagan 
dacva da arasaTanado informaciis miwodebis Sedegad dadebuli 
xelSekrulebis Sedegebisagan gaTavisufleba.535 orive maTgani 
ukavSirdeba momxmareblis nebis formirebaze mewarmeTa uaryofiT 
gavlenas da iwvevs Sinagan nebasTan Seusabamo gadawyvetilebis 
miRebas. am TvalsazrisiT, uaryofis ufleba mimarTulia 
momxmareblis mier gamovlenili nebis naklis gasasworeblad da 
xelSekrulebis mboWavi Zalisagan gaTavisuflebis SesaZleblobas 
iZleva.  

nebis Teoria, romlis fuZemdebelic frederik savinia, 
xelSekrulebis mboWav Zalas ukavSirebs personalur avtonomias. 
saxelSekrulebo pirobaTa savaldebulooba mxareTa nebayoflobiTi 
gadawyvetilebis, Tavisufali nebis Sedegs unda warmoadgendes. nebis 
gamovlenis nakli ki akninebs pirobis namdvilobas da 
xelSekrulebis uaryofis safuZvelad iTvleba.536 nebis gamovlenis 
namdvilobaze saubrisas savini sam elements gamoyofs: nebas, mis 
gamovlenas da maT urTierTSesabamisobas. am sami elementidan erT-
erTis xarvezi nebis gamovlenis ararsebobas an aranamdvilobas 
iwvevs.537 

swored nebis Tavisufleba, misi Sesabamisoba individis Sinagan 
moTxovnilebebTan da realizebis SesaZleblobebi gansazRvravs 
mxareTa Tanasworobas urTierTobaSi. nebismieri zemoqmedeba nebis 
formirebaze saxelSekrulebo molaparakebis naklad aRiqmeba.538 erT 
SemTxvevaSi es SeiZleba iyos xelSekrulebis dadebis formaluri, 
xolo sxva SemTxvevaSi - proceduruli wesebis darRveva. 
samarTlebrivi Sedegis warmoSoba SesaZloa dauSvebeli iyos 
garigebis Sinaarsis, misi dadebis garemoebebis, nebis gamovlenis 
formis, nebis naklisa da misi gamovlenis xarvezebis gamo, rac 
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SeiZleba ukavSirdebodes pirovnebis gacnobierebul an uneblie 
moqmedebas.539 

amasTan, ramdenime proceduruli standarti SeiZleba miviCnioT 
xelSekrulebis baTilad cnobis klasikur safuZvlad, magaliTad, 
SecdomiT, motyuebiTa da iZulebiT dadebuli garigebebi. Tumca, me-20 
saukunis meore naxevridan Tavs imkvidrebs xelSekrulebis mboWavi 
Zalisagan gaTavisuflebis axali standarti - momxmareblisaTvis 
miniWebuli xelSekrulebis uaryofis calmxrivi ufleba, romelic, 
erTi mxriv, icavs urTierTobis konkretuli subieqtis – 
momxmareblis saxelSekrulebo Tavisuflebas, xolo, meore mxriv, 
uzrunvelyofs misTvis xelSekrulebisagan gaTavisuflebis 
SesaZleblobas. 

tradiciulad, SemTxvevebi, sadac garegnulad gamovlenili neba 
ar emTxveva misi gamomvlenis Sinagan nebas da mxolod sxvadasxva 
gareSe faqtorebis zemoqmedebiT xorcieldeba, kerZo samarTalSi 
nebis naklis saxeliTaa cnobili.540 amasTan, meryevad baTili 
garigebebis klasikur saxeebad miiCneva Secdomis, motyuebis an 
iZulebis Sedegad dadebuli garigebebi, romelTa Secilebis ufleba 
uzrunvelyofs individis SesaZleblobas misi Sinagani nebis 
sawinaaRmdegod warmoSobili samarTlebrivi Sedegebi, xelaxali 
nebis gamovleniT, dadebis momentidan baTilad aqcios.541 Tumca, 
garigebis meryevi baTilobis efeqtisaTvis unda arsebobdes 
specialuri Semadgenloba. SecdomiT dadebuli garigebis SemTxvevaSi 
saxeze unda iyos ara nebismieri, aramed arsebiTi Secdoma. aseTad ki 
miiCneva Secdoma garigebis tipis arCevaSi, garigebis SinaarsSi, mis 
safuZvelSi, kontrahentis pirovnebaSi, sagnis ZiriTad TvisebaSi, 
Secdoma motivSi.542 

motyuebiT dadebuli garigebis SemadgenlobisaTvis 
ganmsazRvrelia ara xelSekrulebis dadebaze nebis gamomvleni piris 
mier garemoebaTa araswori Sefaseba, aramed misi kontrahentis 
ganzraxi, mizanmimarTuli moqmedeba piris SecdomaSi Sesayvanad,543 
rac erT SemTxvevaSi SeiZleba gamoixatos tyuilis TqmaSi, xolo 
meore SemTxvevaSi - simarTlis damalvaSi.544 nebis formirebaze 
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yvelaze dauSvebel da mZime formad iZuleba miiCneva, romelic nebis 
sawinaaRmdego moqmedebad ganixileba. amasTan, misi gansxvaveba 
SecdomiTa da motyuebiT dadebuli garigebisagan piris cnobierebaSi 
mdgomareobs. es is SemTxvevaa, roca pirma icis, rom debs misTvis 
arasasurvel garigebas, magram iZulebis wesiT eTanxmeba mas.545 

meryevad baTili garigebebis Secilebis ufleba emyareba im 
sawyiss, rom mxareTa Soris SeTanxmebis formalurad arsebobis 
miuxedavad, samarTlebrivi Sedegebis TvalsazrisiT, igi SesaZloa 
aranamdvilad iqces, Tu erT-erTis nebis gamovlena ganpirobebulia 
arasaTanado informirebulobiT, SecdomaSi SeyvaniT, ndobis 
borotad gamoyenebiT an misi nebis sawinaaRmdego garigebis dadebiT. 
Sesabamisad, gonivruli ndobisa da nebis gamovlenis namdvilobis 
principis sawinaaRmdego SeTanxmebebi, rogoricaa: Secdomis, 
motyuebis, iZulebis an dauSvebeli eqspluataciis Sedegad dadebuli 
garigebebi, mxares Secilebis uflebas aniWebs da xelSekrulebis 
mboWavi Zalisagan gaTavisuflebis SesaZleblobas iZleva baTilad 
cnobis gziT. amasTan, samarTlebrivi Sedegebis ukugebis miTiTebuli 
safuZvlebi gamomdinareobs samarTlianobisa da Tanasworobis 
principebidan da mxareTa Soris adeqvatuli balansis SenarCunebis 
uzrunvelyofas emsaxureba.546 

amdenad, tradiciuli midgomis Tanaxmad, Secilebis winapirobaa 
Tavisufali Tanxmobis ar arseboba. amis paralelurad, 
momxmareblisaTvis xelSekrulebis uaryofis uflebis miniWebiT 
kanonmdebeli win uswrebs movlenebs da uSvebs imis varauds, rom 
momxmareblis Tanxmoba xelSekrulebis dadebaze SesaZloa ar iyos 
misi Tavisufali nebis gamovlenis Sedegi da winaswar aniWebs mas 
momavalSi dasadebi xelSekrulebis uaryofis uflebas.547 

8.1.1. SecdomiT nebis gamovlenis Tavisebureba distanciurad 
dadebul xelSekrulebebSi 

sagulisxmoa, rom garigebis Secilebis dasaxelebuli formebi 
im drodan iRebs saTaves, roca SeTavazebuli saqonlis anda 
momsaxurebis maxasiaTeblebi gacilebiT martivi Sinaarsis iyo, xolo 
xelSekrulebis dadebis formad mxolod werilobiTi an zepiri 
SeTanxmeba iTvleboda. Tanamedrove teqnologiebis samyaroSi 
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garigebaTa namdvilobis momwesrigebeli normebi, angariSs uwevs 
xelSekrulebebis dadebis inovaciuar xerxebs. distanciurad 
vaWrobis SesaZleblobam da eleqtronuli komerciis ganviTarebam 
samarTlebrivi urTierTobebi axali gamowvevebis winaSe daayena. aman 
warmoSva mTeli rigi riskebi, romlebic dakavSirebulia nebis 
gamovlenis namdvilobasTanac.  

distanciurad dadebuli xelSekrulebebis Secileba SesaZloa 
efuZnebodes klasikuri Secdomis saxeebs, rogoricaa: Secdoma 
garigebis tipis arCevaSi, mis SinaarsSi, safuZvelSi da a.S. magram ar 
aris gamoricxuli, rom Tanxmoba xelSekrulebis dadebaze meqanikuri 
an programuli SecdomiT iyos gamowveuli. es gansakuTrebiT 
TvalsaCinoa e.w. gadamamisamarTebeli xelSekrulebebis magaliTze, 
sadac xelSekrulebis pirobebi mocemulia vebgverdze miTiTebuli 
damakavSirebeli bmulebis meSveobiT. am dros SesaZlebelia 
momxmarebelma misTvis sasurveli saqonlis SeZenaze nebis gamovlenis 
nacvlad, meqanikurad sxva Rilaks daaWiros an sxva bmulze 
gadavides da Sedegad sul sxva saqonlis SeZenas daTanxmdes.548 

aseTi Secdoma yovelTvis momxmareblis daudevrobis Sedegi ar 
aris. igi SeiZleba gamowveuli iyos uSualod programuli 
cdomilebiT an misi arcodniT, ra drosac piris neba saerTod ar 
arsebobs. ufro metic, xSirad saqonlis Tu momsaxurebis SeTavazeba 
avtomatur reJimSi, kompaniis vebgverdze SesvlisTanave xdeba. 
pirobebis miReba SesaZloa arainformirebulobis anda teqnologiuri 
procesebis arcodnis Sedegi iyos. msgavsi Secdoma SeiZleba 
daSvebul iqnes satelefono kavSirgabmulobis saSualebebiT 
dadebul xelSekrulebebSic, roca zaris moulodneli xasiaTi 
aferxebs adeqvaturi da gaanalizebuli pasuxis gacemas.549  

eleqtronuli xelSekrulebebis samyaroSi momxmareblis 
SecdomaSi Seyvana SeiZleba gamowveuli iyos, rogorc eleqtronul 
programaSi informaciis Setanis dros daSvebuli cdomilebiT, aseve 
winaswari SecnobiT araswori informaciis miTiTebiT, rac gavlenas 
axdens momxmareblis gadawyvetilebaze xelSekrulebis dadebisas. 
SeiZleba iTqvas, rom distanciurad dadebuli xelSekrulebebi 
imiTac gansxvavdeba pirispir dadebulisagan, rom momxmarebels 
programulad atvirTul monacemebTan da gadamamisamarTebel 
bmulebTan uwevs gamklaveba. Tu momxmarebeli saTanadod ar erkveva 
axal teqnologiebSi, erTi SexedviT xelSekrulebis dadebis martivi 
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da komfortuli xerxi, SesaZloa mravali ukmayofilebisa da 
imedgacruebis mizezad iqces.550  

distanciurad dadebul xelSekrulebebSi xelisSemSlel 
faqtorad enobrivi barieric miiCneva. arc Tu ise iSviaTad 
xelSekrulebis pirobebi mocemulia mwarmoeblis enaze, romelsac ar 
flobs momxmarebeli. enis ar codnis an arasaTansdo codnis gamo 
mas ar SeuZlia zustad aRiqvas xelSekrulebebis Sinaarsi da misgan 
gamomdinare valdebulebebi.551 Tavis mxriv, ucodinroba, rogorc 
wesi, ver aryevs garigebis namdvilobis efeqts da iSviaTad Tu 
ganixileba garigebis baTilad cnobis safuZvlad.552  

xelSekrulebis uaryofis uflebis efeqti swored imaSi 
mdgomareobs, rom igi icavs momxmarebels ara SecdomiT nebis 
gamovlenisagan, aramed SecdomiT dadebuli xelSekrulebisagan.553 
amasTan, SecdomiT nebis gamovlenisas Secilebis uflebis mqone 
pirma unda amtkicos nebis naklis arsebiToba, maSin roca, uaryofis 
ufleba ar moiTxovs momxmareblisagan araviTar dasabuTebas. 
xelSekrulebis mboWavi Zalisagan gasaTavisufleblad sakmarisia 
dadebuli xelSekrulebis mimarT momxmareblis subieqturad 
uaryofiTi damokidebuleba. erTaderTi SezRudva mxolod vadaSia. 
uaryofis uflebis dacviTi funqcia dadgenili vadis gasvlisTanave 
Zalas kargavs. 

8.1.2. motyuebis Sedegad gamovlenili nebis Tavisebureba 
momxmarebelTa monawileobiT dadebul xelSekrulebebSi 

xelSekrulebis dadebaze gamovlenili nebis nakli SecdomaSi 
SeyvaniTac SeiZleba iyos gamowveuli da motyuebiT nebis gamovlenad 
CaiTvalos. amasTan, SecdomiT dadebuli garigebisagan gansxvavebiT, 
motyuebis Semadgenlobaze gavlenas ar axdens is, Tu ra saxis 
Secdoma iqna daSvebuli nebis formirebisas. am SemTxvevaSi Secdomis 
arsebiToba ar ganixileba Secilebis uflebis winapirobad. Tavis 
mxriv, SecdomaSi Seyvana SeiZleba gamoixatos im informaciis 
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gaumJRavneblobaSi, romlis miRebasac mxare keTilsindisierad 
eloda.554   

cxadia, xelSekrulebis sagnis ZiriTadi maxasiaTeblebis 
gansazRvras gadamwyveti mniSvneloba eniWeba nebis formirebisas, 
amitomac SeTavazebul momsaxurebaze Tu saqonelze amomwuravi 
informaciis miwodeba mewarmeTa erT-erT arsebiT valdebulebad 
iTvleba. Tumca, informaciis miRebis keTilsindisierad molodinis 
qveS misawodebeli informaciis ufro obieqturi kriteriumi 
igulisxmeba, vidre subieqturi. motyueba unda efuZnebodes iseTi 
informaciis damalvas, romlis gamJRavnebis pirobebSic sacilo 
garigeba ar daideboda. metic, mcdari an arasaTando informaciis 
miwodeba mimarTuli unda iyos piris dayoliebaze xelSekrulebis 
dasadebad. Sesabamisad, tyuili, garigebis dadebaze dayoliebis 
miznis gareSe, ar warmoSobs mxaris Secilebis uflebas.555  

keTilsindisierad moqmedebis valdebuleba da misi 
obieqturoba kidev ufro mniSvnelovania iseT urTierTobebSi, sadac 
gansakuTrebiT gamokveTilia ndobisa da keTilsindisierad qcevis 
molodini,556 amitomac keTilsindisierebis principi, romelic kerZo 
samarTlis uzogadesi cnebaa, momxmarebelTa monawileobiT dadebul 
xelSekrulebaSi detalizebuladaa warmodgenili. kerZod, mewarmeTa 
arakeTilsindisieri moqmedebebis maqsimalurad aRkveTis mizniT, 
momxmareblisaTvis xelSekrulebis dadebamde misawodebeli 
informaciis Sinaarsi dadgenilia imperatiuli normebiT. metic, 
momxmarebelTa uflebebis maregulirebeli direqtiva momxmareblis 
gonivruli molodinis mimarT amkvidrebs mewarmeTa `profesiuli 
gulmodginebis~ moTxovnas da masSi mewarmeTa gansakuTrebul 
kompetenciasa da zrunvis valdebulebas gulisxmobs, romelic  
Tanazomieri unda iyos sabazro politikisa da keTilsindisierebis 
zogad principebTan.557 Tavis mxriv, es warmoSobs 
momxmareblebisaTvis informaciis miRebis uflebas, romelic ar unda 
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iyos damokidebuli maincdamainc mis moTxovnaze. ivaraudeba, rom 
saqonlis anda momsaxurebis mimwodebeli gacilebiT metad aris 
informirebuli, SeuZlia zustad gansazRvros yvela is riski, rac 
informaciis gaumJRavneblobam SeiZleba warmoiSvas.558  

informaciis namdviloba da saTanadooba gansakuTrebiT 
aqtualuria konkretuli tipis xelSekrulebebisaTvis, sadac 
momxmarebeli nebis gamovlenis namdvilobis TvalsazrisiT 
mometebuli safrTxis qveS imyofeba. ZiriTadad aseTebad miiCneven 
mewarmeTa Cveulebrivi saqmianobis farglebs gareT da distanciurad 
dadebul xelSekrulebebs. pirvel SemTxvevaSi imdenad maRalia 
moulodnelobis efeqti, rom mewarmes martivad SeuZlia 
momxmareblis nebis formirebaze manipulireba da misi SecdomaSi 
Seyvana. distanciurad dadebul xelSekrulebebSi momxmarebeli 
moklebulia saqonlis vizualuri daTvalierebis SesaZleblobas. 
mniSvnelovani dabrkoleba momxmarebelTa fsiqologiur ganwyobaSic 
vlindeba. mas uWirs sasurveli saqonlis zedmiwevniT warmodgena. 
ufro metic, zusti Sefaseba SesaZlebelia mxolod saqonlis miRebis 
Semdeg.559  

amasTan, mewarmeTa vebgverdebze mocemuli informacia gasayid 
saqonelze anda gasawev momsaxurebaze umravles SemTxvevebSi 
gadaWarbebulia an, piriqiT, imdenad mwiria, rom misi gadamowmeba 
faqtobrivad SeuZlebelia, rac momxmarebelis arCevanzec axdens 
gavlenas. SeiZleba iTqvas, rom distanciurad dadebul 
xelSekrulebebSi yvelaze met uxerxulobas swored informaciis 
asimetriuloba qmnis. mewarmeebi ki, umravles SemTxvevaSi 
momxmareblis arainformirebulobis xarjze iReben sargebels. 560 

am TvalsazrisiT yuradsaRebia `momxmarebelTa uflebebis 
Sesaxeb~ 2011/83 direqtivaSi ganmtkicebuli momxmarebelTa 
informirebis valdebuleba. igi avaldebulebs mewarmeebs 
uzrunvelyon momxmarebelTa sruli informireba gasawevi 
momsaxurebisa da misawodebeli saqonlis Sesaxeb, rogorc 
xelSekrulebis dadebamde, ise misi dadebis Semdegac.561 marTalia, 
xelSekrulebis sagnis Sesaxeb informaciis miwodeba yovelTvis 
iTvleboda saxelSekrulebo samarTlis arsebiT elementad, magram 
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momxmarebelTa uflebebis dacvis WrilSi axali standarti 
damkvidrda. piris saTanadod informirebulad miCnevisaTvis mas 
gacilebiT detaluri da yovlismomcveli informacia unda miewodos. 
amitomac, Tanamedrove samarTali angariSis uwevs informaciis 
saTanadoobas, rogorc xelSekrulebis pirobas. amasTan, mewarmeebis 
mier informaciis miwodebis valdebulebis darRvevas Sesabamisi 
samarTlebrivi Sedegi mohyveba. es garemoeba SeiZleba safuZvlad 
daedos xelSekrulebis baTilad cnobas anda zianis anazRaurebis 
moTxovnas.  

amavdroulad, momxmarebelTa mier mowodebuli informaciis 
ugulebelyofa anda arasaTanadod gacnoba ar aris dakavSirebuli 
damatebiT pasuxismgeblobasTan, ramac Sesabamisi gavlena iqonia 
garigebis baTilad cnobis zogad institutebze. Cveulebriv 
viTarebaSi, roca gamyidveli an momsaxurebis SemTavazebeli 
uzrunvelyofs informaciis miwodebas gasayidi saqonlis an gasawevi 
momsaxurebis Sesaxeb, magram meore mxare ar ecnoba mas, igi 
moklebuli iqneba SesaZleblobas moiTxovos garigebis baTilad 
cnoba SecdomaSi Seyvanaze an motyuebaze miTiTebiT, Tu mas 
miwodebuli dokumentaciis gacnobiT SeeZlo Tavidan aecilebina 
nebis es nakli. aseT SemTxvevaSi Secilebis uflebis mqone pirs sul 
mcire imis mtkiceba mouwevda, Tu ram SeuSala xeli informaciis 
gacnobaSi da ra gavlena iqonia aman nebis gamovlenis namdvilobaze. 
is faqti, rom SemZenisaTvis arapraqtikuli iyo xelSekrulebis yvela 
pirobis dauyovnebliv gacnoba da isic, rom garkveuli informacia 
SeiZleba imalebodes ZiriTadi informaciis ukan, SeiZleba 
ugulebelyofili iyos sasamarTlos mier imaze miTiTebiT, rom 
miwodebuli informaciis arasaTanadod Seswvla SemZenis riskis 
sferoa.562 

es midgoma arsebiTad saxeSecvlili formiTaa warmodgenili im 
xelSekrulebebSi, sadac momxmarebeli uflebamosilia gamoiyenos 
xelSekrulebis uaryofis ufleba. momxmareblis viwro interesze 
orientirebuli dacviTi normebi nebis naklis SedarebiT farTo 
interpretaciis SesaZleblobas iZleva da Secilebis gansxvavebul 
standarts amkvidrebs. uaryofis ufleba icavs windauxedav 
momxmarebelsac, romelic ar an ver gaecno xelSekrulebis pirobebs, 
an ubralod ugulebelyo maTi Sinaarsi. metic, momxmarebeli 
uflebamosilia uaryos xelSekruleba maSinac, roca misi nebis 
gamovlena informirebuli arCevanis Sedegia.  

                                                           
562

Loos B.M., Full Harmonization as a Regulatory Concept and its Consequences for the National Legal 

Orders. The Example of the Consumer Rights directive, Centre for the Study of European Contract Law, 

Working Paper Series No.2010/03, University van Amsterdam, The Netherlands, <http://papers.ssrn.com/ 

sol3/papers.cfm?abstract_id=1639436>, [20.01.2015], 3. 

http://papers.ssrn.com/%20sol3/papers.cfm?abstract_id=1639436
http://papers.ssrn.com/%20sol3/papers.cfm?abstract_id=1639436
http://papers.ssrn.com/%20sol3/papers.cfm?abstract_id=1639436


175 
 

8.1.3. motyueba mesame piris mxridan – paraleli 
xelSekrulebis uaryofis uflebasTan 

motyuebis Sedegad dadebuli garigebis Secileba dasaSvebia 
maSinac, roca motyueba momdinareobs mesame piridan, xolo 
sargeblis mimRebma pirma icoda an unda scodnoda amis Sesaxeb. am 
TvalsazrisiT SeiZleba paraleli gavavloT mesame piris mxridan 
motyuebis Sedegad dadebuli garigebisa da igive safuZvliT 
momxmareblis monawileobiT dadebuli xelSekrulebis Secilebas 
Soris. mesame piris mxridan kontrahentis SecdomaSi Seyvanisas, 
gadamwyvetia xelSekrulebis dadebis SemTavazebeli piris 
subieqturi damokidebuleba, man icoda an unda scodnoda, rom 
garigeba daido motyuebis safuZvelze ris gamoc, valdebulia 
iTminos damdgari samarTlebrivi Sedegebis Secilebis 
SesaZlebloba.563  

niSandoblivia, rom motyuebis safuZvelze garigebis 
Secilebisas, mesame piris cneba izRudeba sargeblis mimRebi piris 
identificirebiT. rac imas niSnavs, rom mesame pirad ar CaiTvleba 
ara marto warmomadgeneli, aramed nebismieri sxva piric, romelic 
xelSekrulebis dadebisas moqmedebda, sargeblis mimRebi piris 
interesebSi. Sesabamisad, mesame piris mier SecdomaSi Seyvana 
xelSekrulebis dadebaze dayoliebis mizniT, Secilebis 
damoukidebel safuZvlebs warmoSobs imis mixedviT Tu vin miiRebs 
sargebels xelSekrulebis dadebiT.564 

faqtobrivad igive wesi moqmedebs im samomxmareblo 
xelSekrulebebis mimarT, sadac uaryofis ufleba imperatiuli 
normebiTaa uzrunvelyofili. kerZod, mewarmis saxeliT an mis 
nacvlad moqmedi piri gaigivebulia uSualod mewarmesTan. amasTan, 
Suamavals, gamWvirvalobis principidan gamomdinare, akisria Tavisi 
statusis gamJRavnebis valdebuleba. Suamavali valdebulia acnobos 
momxmarebels, rom igi moqmedebs mewarme subieqtisaTvis.565  

es sakiTxi gansakuTrebiT aqtualuri xdeba xelSekrulebebSi, 
romlebic ideba momxmareblis sacxovrebel saxlTan an sxva 
adgilebSi, mewarmis Cveulebrivi an mudmivi savaWro punqtebis gareT. 
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sagulisxmoa, rom samarTlebrivi Sedegis dadgomisaTvis, mniSvneloba 
ara aqvs icoda Tu ara mewarmem an unda scodnoda Tu ara, rom misi 
warmomadgeneli molaparakebebs xelSekrulebis dadebis Taobaze 
mewarmis savaWro punqtebs gareT marTavda. aseT dros moqmedebs 
kerZo samarTlis zogadi midgoma warmomadgenlobiT 
uflebamosilebasTan dakavSirebiT. kerZod, Tu mesame piri moqmedebs 
rogorc agenti, an rogorc msgavsi uflebamosilebis mqone subieqti 
mewarmis sasargeblod, Sedegi dgeba principalis mimarT.566  

gamJRavnebis valdebulebis darRveva gansxvavebul Sedegebs 
warmoSobs orive mxarisaTvis. Tu aRmoCndeba, rom mesame piri 
moqmedebda mewarmis interesebisaTvis, maSin xelSekrulebis uaryofis 
ufleba mimarTuli iqneba sargeblis mimRebi piris mimarT, imisgan 
damoukideblad, icoda Tu ara man, rom xelSekrulebis dadeba mesame 
piris SecdomaSi Semyvani informaciis miwodebis Sedegad moxda.567 
Sesabamisad, aseT dros uaryofis uflebis realizeba ar iqneba 
damokidebuli imaze, xelSekruleba daido mewarmesTan Tu misi 
saxeliT moqmed pirTan. Tu, xelSekruleba ideba mewarmis 
Cveulebrivi saqmianobis adgilisagan moSorebiT, momxmareblis 
sacxovrebel saxlTan, an Tundac quCaSi, momxmareblis mier 
xelSekrulebis uaryofis uflebis realizebisas, mewarme ver 
miuTiTebs imaze, rom man ar icoda garigebis dadebis formatis 
Sesaxeb (xelSekrulebis dadeba moxda quCaSi warmoebuli 
molaparakebebis Sedegad) Tu man am garigebiT sargebeli miiRo. 
imaves ganamtkicebs evropis marTlmsajulebis sasamarTlos 
praqtikac, romlis mixedviT, roca mesame piri mewarmis saxeliT 
awarmoebs molaparakebebs an debs xelSekrulebas araoficialur 
viTarebaSi, uaryofis ufleba ar aris damokidebuli imaze, mewarmem 
icoda an unda scodnoda Tu ara, rom xelSekruleba amgvari 
molaparakebis Sedegad daido.568  

amavdroulad, Tu dadasturdeba, rom mesame piri moqmedebda 
Tavisi an sxva fizikuri piris interesebisaTvis, romelic ar aris 
mewarme subieqti, xelSekrulebis uaryofis uflebis moqmedebis 
viwro farglebis gaTvaliswinebiT (es ufleba savaldebulo wesiT 
moqmedebs mxolod mewarme subieqtebis monawileobiT dadebul 
xelSekrulebebSi), SecdomaSi Seyvanili momxmarebeli uflebamosili 
iqneba gamoiyenos Secilebis ufleba saerTo safuZvlebiT, motyuebiT 
dadebuli garigebis momwesrigebel normebze miTiTebiT. metic, Tu 
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mesame piri ugulebelyofs Tavisi statusis gamJRavnebis 
valdebulebas, CaiTvleba, rom igi Tavisi saxeliT moqmedebda.569 

8.1.4. iZulebis elementi xelSekrulebis uaryofis uflebasTan 
mimarTebaSi 

nebis gamovlenaze zemoqmedebis yvelaze uxeS formad iZuleba 
iTvleba.570 momxmarebelTa monawileobiT dadebul xelSekrulebebSi 
iZulebis elementi SedarebiT naklebi simZafris matarebelia. igi 
vlindeba ufro fsiqologiuri zewoliT, vidre klasikuri muqariT, 
SantaJiT an sxva marTlsawinaaRmdego qmedebiT. amasTan, 
momxmareblis nebis formirebaze fsiqologiuri zewola 
gansakuTrebiT TvalsaCinoa araoficialur viTarebaSi dadebul 
xelSekrulebebSi. amitomac maT mometebuli riskis Semcvel 
xelSekrulebebad miiCneven. araoficialur viTarebaSi dadebul 
xelSekrulebebSi fsiqologiuri zewola momxmarebelTa mimarT 
agresiuli vaWrobis meTodebis gamoyenebaSi mJRavndeba. darwmunebis 
sxvadasxva teqnikis wyalobiT, mewarmeebi faqtobrivad `aiZuleben~ 
momxmareblebs xelSekrulebis dadebas, rasac xSirad maTi nebis 
Seusabamo garigebis dadeba moyveba Sedegad.  

nebis formirebaze fsiqologiuri zewola distanciurad 
dadebul xelSekrulebebSic iCens Tavs. eleqtronul komerciaSi 
momxmareblis nebaze Tanabrad axdens gavlenas rogorc 
xelSekrulebis pirobebi, aseve saqonlis prezentacia da dizaini. 
xelSekrulebis sagnis cifruli gamosaxuleba ganapirobebs 
momxmareblis moqmedebasa da molodins. SeiZleba iTqvas, rom 
eleqtronul formatSi gakeTebuli oferti gavlenas axdens 
momxmareblis nebis formirebaze ara SinaarsiT (romelsac umravles 
SemTxvevaSi momxmarebeli arc ki ecnoba), aramed misi formiTa da 
dizainiT. am gagebiT, gacifroebul gamosaxulebas gacilebiT meti 
zemoqmedeba SeuZlia momxmareblis nebaze, vidre xelSekrulebis 
Sinaarss.571 

dasaxelebuli faqtorebis gaTvaliswinebiT, araoficialur 
viTarebaSi da distanciurad dadebul xelSekrulebebSi 
momxmareblis nebis namdviloba damokidebulia xelSekrulebis 
sagnis mimarT momxmareblis subieqtur ganwyobaze. am SemTxvevaSi 
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dacvis obieqtia nebis ara SecdomiT an SecdomaSi SeyvaniT 
gamovlena, aramed SecdomiT dadebuli xelSekruleba, romlis 
namdvilobac momxmareblis kmayofilebis sazomiT ganisazRvreba. 
saqonlis fizikuri Tvisobrioba gadamwyvet rols TamaSobs. 
SeZenili saqonliT ukmayofilo anda imedgacruebul momxmarebels, 
arasasurveli xelSekrulebis Secilebis gansakuTrebuli ufleba 
eniWeba, romelic mis uaryofaSi vlindeba. uflebis moqmedebis 
principi imaSi mdgomareobs, rom igi asrulebs saxelSekrulebo 
urTierTobas yovelgvari specialuri Semadgenlobis gareSe, rac 
aucilebeli iqneboda meryevad baTili garigebebis SemTxvevaSi.  

Tumca, gansxvavebiT meryevi garigebebis fundamenturi 
doqtrinisagan, romelic faqtobrivad ucvlelia da yvelas mimarT 
moqmedebs, xelSekrulebis uaryofis ufleba morgebulia 
momxmareblis dacvaze konkretuli tipis saxelSekrulebo 
urTierTobebSi, ris gamoc misi moqmedebis areali gacilebiT 
SezRudulia. amavdroulad, garigebis Secilebis zogadi ufleba 
SeiZleba gamoyenebul iqnas maSinac, roca momxmarebeli ar an ver 
isargeblebs misTvis miniWebuli uaryofis uflebiT. Tavis mxriv, 
saxelSekrulebo urTierTobis Sewyvetis es sagamonakliso 
regulacia ver Caanacvlebs nebis naklis saerTo safuZvlebs.  

xelSekrulebis uaryofis uflebis ZiriTadi mizania, 
momxmareblisaTvis dafiqrebisa da saTanado informaciis 
mopovebisaTvis damatebiTi drois micema, rac, Cveulebriv, 
xelSekrulebis dadebis wina etapisTvisaa damaxasiaTebeli. sxva 
sityvebiT rom vTqvaT, am SemTxvevaSi Sinagani nebis Sesabamisobis 
dadgena garegan, gamovlenil nebasTan xdeba ara xelSekrulebis 
dadebisas, aramed xelSekrulebis dadebis Semdeg, mosafiqreblad 
gansazRvruli damatebiTi vadis ganmavlobaSi. swored amitom 
ganixilaven nebis ukan gamoTxovis instituts ukuqceviTi efeqtis 
mqone uflebad.  

SesaZlebelia movlenebis imdagvari ganviTarebac, roca 
uaryofis uflebis yvela formaluri moTxovna saxezea, magram 
xelSekruleba namdvilia anda sadavoa sxva safuZvlebiT, rogoricaa: 
qmedunarianoba, uflebamosilebis nakli da a.S. an roca saxezea 
saxelSekrulebo urTierTobis Sewyvetis sxva safuZvlebi, 
magaliTad, meore mxaris mier valdebulebis darRveva. aseT 
SemTxvevaSic uflebamosili piri ar aris SezRuduli. igi 
uflebamosilia daasrulos saxelSekrulebo urTierToba uaryofis 
uflebis aqtivaciiT da miiRos dakmayofileba misi Tanmdevi 
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SedegebiT (restitucia). erTaderTi piroba, romelic unda iyos 
daculi aris uflebis ganxorcilebis vada.572 

8.2.  xelSekrulebis standartuli pirobebi da xelSekrulebis 
uaryofis ufleba 

xelSekrulebis baTilad cnobis safuZvlebi, garda nebis 
naklisa, moicavs iseT SemTxvevebsac, rogoricaa uTanasworo 
molaparakebis Sedegebi. magaliTad, roca bazarze dominirebuli 
mdgomareobis mqone piri borotad sargeblobs meore mxaris 
gamoucdelobiT, an ukiduresi saWiroebiT da usamarTlod maRal 
fasSi sTavazobs saqonelsa da momsaxurebas. amasTan, Tanamedrove 
pirobebi, gansakuTrebiT ki standartuli pirobebis siWarbe iwvevs 
uTanasworobis axal formebs, romelic uyuradRebod ar unda 
darCes. dRes mewarmeebs SeuZliaT Seadginon xelSekrulebebi 
faqtobrivad sawerkalmis xelSi aRebisa da kontrahentisaTvis xelis 
CamorTmevis gareSe. xelis CamorTmeva, rogorc SeTanxmebuli 
valdebulebebis Sesrulebis dasturi da mxareTa urTierTndobis 
gamomxatveli moqmedeba, Seicvala xelSekrulebebis gamartivebuli 
formebiT, rogoricaa xelSekrulebis standartuli pirobebi anda 
xelSekrulebaTa standartuli formebi, romlebic mniSvnelovan 
dabrkolebas qmnian gamyidvelsa da myidvels Soris ndobis 
CamoyalibebisaTvis.573 xelSekrulebis pirobaTa simartive da 
aRqmadoba TandaTan Seicvala, gansakuTrebiT momxmarebelTa 
monawileobiT dadebul xelSekrulebebSi, romelTa Sinaarsic 
SedarebiT kompleqsuria da gajerebulia uCveulo pirobebiT. 

standartuli pirobebiT dadebulma xelSekrulebebma Secvala 
klasikuri xelSekrulebebis koncefcia. maT gavlena moaxdines 
momxmareblis monawileobiT dadebul xelSekrulebebzec. zogadi 
wesis mixedviT, xelSekruleba ideba mxareTa mier arsebiTi pirobebis 
SeTanxmebis Semdeg. aseT pirobebad, rogorc wesi, iTvleba SeTanxmeba 
fasze, arsebiT maxasiaTeblebze, xarisxze, gadaxdis wesze da a.S. 
cxadia, rom pirobebze SeTanxmebis gareSe xelSekruleba ar 
arsebobs. SeTanxmeba Tavis TavSi gulisxmobs mxareTa komunikacias, 
molaparakebas, orive mxaris mier urTierTTanmxvedri nebis 
gamovlenas. Tumca, miuxedavad imisa, rom samomxmareblo 
xelSekrulebebSi momxmarebeli mxolod eTanxmeba xelSekrulebis 
pirobebs, kanonmdebeli mainc miiCnevs, rom aseTi garigebebi ufro 
metad SeTanxmebis Sedegia, vidre momxmareblis nebis formirebaze 
zewola. xelSekrulebis pirobebze mierTebisaTvis mxareTa 
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SeTanxmebis Zalis micema ramdenime komponentma ganapiroba. upirveles 
yovlisa, es aris samewarmeo saqmianobis gaadvilebis mizani. 
yoveldRiuri samoqalaqo brunvis masStabebis gaTvaliswinebiT, 
warmoudgenelia, rom saqonlisa da momsaxurebis SemTavazeblebi 
TiToeul momxmarebelTan individualruad aTanxmebdnen pirobebs. 
garda amisa, aseTi SeTanxmebebi komerciuli xasiaTisaa. maT mboWavi 
Zala aqvT da mxareebisaTvis savaldebulod Sesasrulebel ufleba-
movaleobebs gansazRvraven.574 am maxasiaTeblebma gadalaxes 
molaparakebis elementi, rogorc xelSekrulebis dadebis winapiroba. 
Sedegad erTi mxaris mierTeba xelSekrulebebis pirobebze sakmarisi 
safuZvelia samarTlebrivi Sedegis dadgomisaTvis.  

standartuli pirobebiT dadebuli xelSekrulebebisaTvis 
damaxasiaTebelia mewarmeTa gaumarTlebeli upiratesobis riski, 
romelic gamoixateba mxareTa ufleba-movaleobebis 
arakeTilsindisier gadanawilebaSi. cxadia, rom aseT dros 
umeteswilad izRudeba momxmareblis interesebi, romelic 
moklebulia xelSekrulebis pirobebis SedgenaSi monawileobis 
miRebas. mewarmeTa upiratesoba swored pirobebis damoukideblad 
CamoyalibebaSi vlindeba, romlebic arc Tu ise iSviaTad usamarTlo 
daTqmebs Seicaven.575 sayuradReboa uCveulo da bundovani pirobebic, 
romelTa gageba yovelTvis martivi ar aris. amitomac xelSekrulebis 
standartuli pirobebis Sinaarsi saSualo momxmareblis molodiniT 
izomeba.576 Sesabamisad, kanonmdebeli awesebs mTel rig SezRudvebs 
standartuli pirobebiT dadebuli xelSekrulebebisaTvis da 
iTvaliswinebs maTi baTilad cnobis saTanado safuZvlebs.  

unda iTqvas rom, marTalia, saqarTvelos samoqalaqo kodeqsi 
pirdapir aqcents momxmarebelze ar akeTebs, magram sakmaod bevr da 
Tanmimdevrul normas iTvaliswinebs xelSekrulebis standartuli 
pirobebis uaryofiTi Sedegebis prevenciisaTvis. standartuli 
pirobebisagan momxmarebelTa dacvis aucilebloba aseve 
gamomdinareobs sasamarTlo praqtikiT gakeTebuli ganmartebebidanac. 
Tavis erT-erTi gadawyvetilebaSi saqarTvelos uzenaesma 
sasamarTlom miuTiTa, rom `samoqalaqo kodeqsi agebulia ra 
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Tanasworobis principze, zog SemTxvevaSi gaTvaliswinebulia 
garkveuli kategoriis subieqtTa – mewarmeTa mometebuli samoqalaqo 
samarTlebrivi pasuxismgebloba, rac gansakuTrebulad vlindeba 
standartuli pirobebiT dadebul saxelSekrulebo urTierTobebSi. 
am mxriv samoqalaqo kodeqsi adgens amkrZalav normebs, romlebic 
zRudavs mewarmeTa mcdelobas, samoqalaqo brunvis riski gadaitanon 
im subieqtebze, romlebic ar misdeven samewarmeo saqmianobas~.577 aq 
pirvel rigSi, ra Tqma unda, momxmarebeli unda vigulisxmoT, 
romelsac ara aqvs da arc moeTxoveba, hqondes specialuri codna 
anda saTanado gamocdileba saxelSekrulebo urTierTobis 
damyarebisas. Sesabamisad, mxareTa samarTliani balansis 
SenarCunebisaTvis mewarmeTa qcevis garkveuli SezRudva dasaSvebic 
aris da savaldebuloc. 

momxmarebelTa dacva standartuli pirobebisagan kidev ufro 
aqtualuria distanciurad dadebul xelSekrulebebSi. komunikaciis 
ararsebobis pirobebSi xelSekrulebaze martivi mierTeba SedarebiT 
maRali riskis matarebelia. distanciurad damyarebul 
urTierTobebSi xelSekruleba yovelTvis ver asrulebs Tavis 
daniSnulebas, vinaidan informirebulobis xarisxi, romlis 
mixedviTac miiReba xelSekrulebis dadebis gadawyvetileba, 
SedarebiT dabalia. aq, upirveles yovlisa, igulisxmeba ara 
informaciis gaxsnisa da gamWvirvalobis standarti, aramed 
momxmarebelTa mier maTi aRqmis unari. pirispiri komunikaciis 
pirobebSi imis albaToba mainc arsebobs, rom xelSekrulebis 
SemTavazebeli Secvlis an daazustebs ama Tu im daTqmas, an Tundac 
ganumartavs momxmarebels misTvis rTulad gasageb da bundovan 
pirobas, xelSekrulebis Sinaarss, misi moqmedebis farglebs, an 
sxvagvarad gaxdeba cxadi, rom mxarem namdvilad gaacnobiera 
dasadebi garigebis da, miT ufro, standartuli pirobebis 
mniSvneloba.578  

am TvalsazrisiT, eleqtronuli komerciis formatSi dadebuli 
xelSekrulebebi, imiTac gansxvavdeba tradiciuli nebis 
gamovlenisagan da, maT Soris, standartuli pirobebiT dadebuli 
xelSekrulebebisganac, rom xelSekrulebis formirebis etapi 
moicavs adamianisa da kompiuteris monawileobas da ara ori 
individis mier nebis gamovlenas. aseT xelSekrulebebSi 
momxmarebels aqvs mxolod gadawyvetilebis ori SesaZlo varianti: 
SeiZinos an ar SeiZinos SemoTavazebuli saqoneli. maSin, roca, 
magaliTad, pirispir dadebuli xelSekrulebis SemTxvevaSi 
SesaZlebelia mas hqonoda fasis Semcirebis, saqonlis SerCevis, 
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sxvasTan Sedarebis, tansacmelis SemTxvevaSi misi mozomebis, 
sayofacxovrebo teqnikis SemTxvevaSi maTi Semowmebis SesaZlebloba. 
am dros gadawyvetilebis miRebis Tavisufleba SezRudulia ara 
mxolod saqonelis daTvalierebis SeuZleblobiT, aramed 
xelSekrulebis pirobebis formirebaSi monawileobis miRebis 
SeuZleblobiTac.579  

Tavis mxriv, mewarmeTa mxridan SeTavazebuli saqonlis anda 
momsaxurebis Sesaxeb informaciis miwodeba da misi gamWvirvaloba 
yovelTvis ar uzrunvelyofs samomxmareblo xelSekrulebebis 
sicxades da momxmarebelTa daculobas, gansakuTrebiT ki maSin, 
roca saqme exeba distanciurad dadebul xelSekrulebebs. mizezi ki, 
rogorc ukve iTqva,  imaSia, rom momxmareblebi umravles SemTxvevaSi 
arc ki ecnobian xelSekrulebis pirobebs.Aamitomac distanciurad 
damyarebul urTierTobebSi xelSekruleba ufro aucilebeli 
atributis rols TamaSobs, vidre mxareTa SeTanxmebis, misi 
klasikuri gagebiT. Sesabamisad, e.w. `brma Tanxmobis~ pirobebSi 
dadebul xelSekrulebebSi momxmarebelTa dacvis aucilebloba 
kidev ufro TvalsaCino xdeba.580  

evropis saxelSekrulebo samarTalSi standartuli pirobebiT 
dadebuli xelSekrulebebisaTvis damaxasiaTebeli safrTxeebis gamo 
momxmarebelTa uflebebs gansakuTrebuli yuradReba eqceva. amasTan, 
susti mxaris interesebis dacva mniSvnelovania ori ZiriTadi 
mimarTulebiT: pirveli gaxlavT gaumarTlebeli upiratesobis 
Sedegad mewarmeTa Seusabamod maRali Semosavlis miRebis prevencia, 
xolo meore - ndobisa da keTilsindisierebis sawinaaRmdegod 
dadebuli xelSekrulebebisagan dacva, raSic cxadia xelSekrulebis 
usamarTlo pirobebi igulisxmeba. xelSekruleba, romelic 
iTvaliswinebs keTilsindisierebis principis ugulebelmyofel 
daTqmebs ver CaiTvleba samarTlian SeTanxmebad.581  

niSandoblivia, rom `momxmarebelTa uflebebis Sesaxeb~ 2011/83 
direqtivam moicva evropis sabWos 93/13 direqtivac `xelSekrulebebSi 
usamarTlo pirobebis Sesaxeb~. es ki imas niSnavs, rom standartuli 
pirobebis baTilad cnobis saerTo safuZvlebTan erTad, 
araoficialur viTarebaSi da distanciurad dadebul garigebebSi, 
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momxmareblebs standartuli pirobebiT dadebuli xelSekrulebebis 
uaryofis specialuri uflebac eniWebaT. 

am TvalsazrisiT, momxmareblis ufleba, uari Tqvas 
xelSekrulebaze, damoukidebelia saxelSekrulebo samarTlianobis 
zogadi midgomisagan. am uflebis gamoyeneba, SesaZloa, saerTodac ar 
iyos dakavSirebuli, romelime ganxilul safuZvelTan an 
saxelSekrulebo molaparakebebis procesSi ZalTa uTanasworobasTan. 
nebis ukan gamoTxovis ufleba uflebamosil pirs eniWeba im 
varaudiT, rom xelSekrulebis dadebisas, misi Sinaarsis aRqma 
momxmareblisaTvis SeuZlebeli iqneboda.582  

amasTan, uaryofis ufleba miiCneva erT-erT saukeTeso 
alternativad momxmareblisaTvis. mas SeuZlia moiTxovos 
xelSekrulebis uaryofa maSinac, roca saxezea motyuebiT an 
SecdomiT dadebuli garigeba da ufro swrafad daaRwios Tavi 
xelSekrulebis mboWav Zalas.583 faqtobrivad, xelSekrulebis 
uaryofis ufleba konkurencias uwevs garigebis baTilad cnobis 
zemoganxilul safuZvlebs. Tumca, misi realizeba dasaSvebia 
uflebis dacvis zogad institutebTan paralelurad. ATu, 
magaliTad, SeuZlebelia Secileba Secdomis an motyuebis safuZvliT, 
SesaZlebelis xelSekrulebis uaryofis gziT saxelSekrulebos 
boWvisagan gaTavisufleba da piriqiT, Tu ar arsebobs an 
gaqarwylebulia xelSekrulebis uaryofis uflebis gamoyenebis 
SesaZlebloba, dasaSvebia uflebis dacva garigebis baTilad cnobis 
zogadi safuZvlebis gamoyenebiT.584 garda amisa, uaryofis uflebis 
realizeba dasaSvebia meore mxaris mier xelSekrulebiT nakisri 
valdebulebebis darRvevis gareSec, rac aucilebeli iqneboda 
xelSekrulebidan gasvlis uflebiT sargeblobisaTvis.585 

8.3. xelSekrulebis uaryofis ufleba da xelSekrulebidan gasvla 

marTalia, xelSekrulebis uaryofis uflebas xSirad adareben 
nebis naklis iseT formebs, rogoricaa Secdoma da motyueba, magram 
TanabarmniSvnelovania, rom mas garkveuli msgavseba valdebulebiTi 
samarTlis iseT institutTan akavSirebs, rogoricaa 
xelSekrulebidan gasvla. sagulisxmoa, rom momxmareblis es ufleba 
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germaniis samoqalaqo kodeqsSi implementirebulia swored 
xelSekrulebidan gasvlis momwesrigebeli normebis gverdiT, 
rogorc sagamonakliso regulacia samomxmareblo 
xelSekrulebebisaTvis.586 metic, germaniis samoqalaqo kodeqsis 
saswavlo komentarSi igi ganmartebulia, rogorc `momxmareblisaTvis 
kanoniT miniWebuli, xelSekrulebidan gasvlis uflebis 
gansakuTrebuli gamoxatuleba~.587 

xelSekrulebis uaryofis uflebis amgvari reglamentireba da, 
miT ufro, misi ganxilva xelSekrulebidan gasvlis institutis 
gverdiT, savaraudod, ganpirobebulia misi realizebis 
winapirobebiTa da samarTlebrivi Sedegebis msgavsebiT 
xelSekrulebidan gasvlis momwesrigebel normebTan.  

upirveles yovlisa, sagulisxmoa xelSekrulebis calmxrivad 
gauqmebis SesaZlebloba, rogorc erTi piris damoukidebeli 
gadawyvetileba, calmxrivi nebis gamovlena samarTlebrivi 
urTierTobis Sewyvetaze. iseve, rogorc xelSekrulebidan gasvlisas, 
misi uaryofis SemTxvevaSic, momxmarebels moeTxoveba uflebis 
realizebis Sesaxeb miRebuli gadawyvetilebis imgvarad deklarireba, 
rom es gasagebi iyos meore mxarisaTvis. sxva sityvebiT rom vTqvaT, 
xelSekrulebis uaryofis uflebis efeqturobisaTvis gamovlenili 
neba meore mxares unda miuvides.588  

garda amisa, es ori instituti identuria samarTlebrivi 
Sedegebis TvalsazrisiTac. kerZod, iseve, rogorc xelSekrulebidan 
gasvlis dros, xelSekrulebis uaryofis SemTxvevaSic, misi 
ganxorcielebis momentidan, namdvili xelSekrulebis adgils ikavebs 
ukuqcevis Sedegad warmoSobili Sesrulebis ukan dabrunebis 
samarTlebrivi urTierToba.589 miuxedavad am msgavsebisa, es ori 
ufleba mniSvnelovnad gansxvavdeba erTmaneTisagan realizebis 
winapirobebiT.  

xelSekrulebidan gasvlis instituti reglamentirebulia 
saqarTvelos samoqalaqo kodeqsis mesame wignis, pirveli karis 
mexuTe TaviT. kerZod, 352-e muxlis pirveli nawili adgens 
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xelSekrulebaze uaris Tqmis Sedegebs, romlis mixedviT, Tu 
xelSekrulebis erT-erTi mxare 405-e muxliT gaTvaliswinebuli 
pirobebis arsebobisas uars ityvis xelSekrulebaze, maSin miRebuli 
Sesruleba da sargebeli mxareebs ubrundebaT (naturiT dabruneba). 
Tavis mxriv, 405-muxli gansazRvravs xelSekrulebidan gasvlis 
winapirobebs da miuTiTebs, rom „Tu xelSekrulebis erTi mxare 
arRvevs ormxrivi xelSekrulebidan gamomdinare valdebulebas, maSin 
xelSekrulebis meore mxares SeuZlia uari Tqvas xelSekrulebaze 
valdebulebis SesrulebisaTvis mis mier damatebiT gansazRvruli 
vadis uSedegod gasvlis Semdeg. Tu valdebulebis darRvevis 
xasiaTidan gamomdinare, ar gamoiyeneba damatebiTi vada, maSin 
damatebiTi vadis gansazRvras uTanabrdeba gafrTxileba. Tuki 
valdebuleba mxolod nawilobriv dairRva, maSin kreditors SeuZlia 
uari Tqvas xelSekrulebaze mxolod im SemTxvevaSi, Tu 
valdebulebis darCenili nawilis Sesrulebam misTvis dakarga 
interesi. 

amave muxlis mesame nawilis Tanaxmad, xelSekrulebaze uari 
dauSvebelia, Tu: a)  valdebulebis darRveva umniSvneloa; b) 
darRveulia mxaris uflebebisa da qonebisadmi gansakuTrebuli 
gulisxmierebis valdebuleba da, amis miuxedavad, kreditors 
SeiZleba moeTxovos xelSekrulebis ZalaSi datoveba; g) 
valdebulebis darRvevisaTvis kreditori mTlianad an umTavresad 
TviTon aris pasuxismgebeli; d) moTxovnas upirispirdeba Sesagebeli, 
romelic movalem ukve waradgina an dauyovnebliv waradgens 
xelSekrulebaze uaris Tqmis Semdeg.590 

amdenad, kanonmdebeli adgens mTel rig winapirobebs 
xelSekrulebidan gasvlis uflebis realizebisaTvis. upirveles 
yovlisa, ki xelSekrulebidan gasvla, rogorc wesi, ukavSirdeba 
ormxrivi xelSekrulebidan gamomdinare erT-erTi mxris mier 
valdebulebis darRvevas. amasTan, valdebulebis umniSvnelo 
darRveva ver gaxdeba xelSekrulebidan gasvlis safuZveli. 
xelSekrulebis uaryofis uflebasa da xelSekrulebidan gasvlas 
Soris arsebiTi sxvaoba swored, maTi realizebis winapirobebSia. 
kerZod, marTalia, xelSekrulebis uaryofis uflebis msgavsad, 
xelSekrulebidan gasvlis samarTlebrivi funqcia xelSekrulebis 
Sewyvetisa da miRebuli Sesrulebis ukan dabrunebaSi gamoixateba, 
magram, xelSekrulebis uaryofisagan gansxvavebiT, amisaTvis 
aucilebeli pirobaa valdebulebis darRveva. mxolod valdebulebis 
Seusrulebloba an misi arajerovani Sesruleba warmoSobs mxaris 
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uflebas, namdvili xelSekruleba gasvlis gziT restituciis reJimSi 
moaqcios.591  

sasamarTlo praqtikac xelSekrulebidan gasvlas, swored 
valdebulebis darRvevas ukavSirebs. kerZod, xelSekrulebis gasvlis 
institutze msjelobisas sasamarTlom miuTiTa samoqalaqo kodeqsis 
352-e, 361-e, 405-e muxlebze da aRniSna Semdegi: miuxedavad imisa, rom 
saxelSekrulebo samarTali xelSekrulebis Tavisuflebis principsa 
da mxareTa urTierTndobazea agebuli, yovelTvis arsebobs 
garkveuli riski valdebulebis SesaZlo darRvevasTan dakavSirebiT. 
aseTi darRvevis SemTxvevaSi, samoqalaqo kodeqsi mxares aniWebs 
xelSekrulebidan gasvlis SesaZleblobas. valdebulebis darRveva 
sxvadasxva formiT  SeiZleba  gamoixatos,  kerZod,  valdebulebis  
Seusrulebloba, Sesrulebis vadis gadacileba an arajerovani 
Sesruleba. Tumca, aRsaniSnavia, rom samoqalaqo kodeqsis 405-e 
muxlis gamoyenebisaTvis mniSvneloba ara aqvs, Tu romeli formiT 
ganxorcielda darRveva. sagulisxmoa, rom aRniSnuli uflebis 
realizacia SesaZlebelia mxolod im SemTxvevaSi, rodesac darRveva 
arsebiT xasiaTs atarebs.592 

aRniSnulis sawinaaRmdegod, xelSekrulebis uaryofis ufleba 
ar moiTxovs specialur Semadgenlobas da, miT ufro, kontrahentis 
mier valdebulebis nebismieri formiT, Tundac umniSvnelo 
darRvevas. es aris momxmareblis eqskluziuri ufleba, yovelgvari 
safuZvlisa da dasabuTebis gareSe, namdvili xelSekruleba 
aranamdvilad aqcios, Tanmdevi ormxrivi ukugebis SedegebiT.593 
swored amaSi mdgomareobs momxmareblis am uflebis unikaluroba da 
misi dacvis efeqtic. xelSekrulebis uaryofis ufleba gverds uvlis 
valdebulebis SeusruleblobasTan dakavSirebul mtkicebis tvirTs, 
zogavs xarjebs da, rac mTavaria, dros, romelsac xSir SemTxvevaSi 
gadamwyveti mniSvneloba eniWeba. 

Aam TvalsazrisiT, yuradRebas imsaxurebs saqarTvelos 
samoqalaqo kodeqsis 405-e muxlis meoTxe nawilis daTqma, romlis 
mixedviT, kreditori uflebamosilia Sesrulebis vadis dadgomamde 
uari Tqvas xelSekrulebaze, Tu aSkaraa, rom dadgeba 
xelSekrulebaze uaris Tqmis safuZvlebi.594 

erTi SexedviT, iqmneba STabeWdileba, rom miTiTebuli danawesi 
SesaZlebels xdis xelSekrulebidan gasvlas valdebulebis 
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darRvevis gareSe da xelSekrulebis uaryofis uflebis msgavsia. 
Tumca, igi unda ganvixiloT Tavad 405-e muxliT mocemuli Sinaarsis 
erTian konteqstSi, rasac im daskvnamde mivyavarT, rom mocemuli 
danawesi xelSekrulebidan gamsvlel pirs akisrebs garkveul 
mtkicebis tvirTs, sul mcire imisa, rom gamokveTilia momavalSi 
xelSekrulebaze uaris Tqmis safuZveli, anu valdebuleba mainc 
dairRveva da dadgeba xelSekrulebidan gasvlis kanoniT 
gansazRvruli savaldebulo winapiroba. amis sapirispirod, 
xelSekrulebis uaryofis uflebis upiratesoba, swored imaSi 
mdgomareobs, rom momxmarebeli Tavisufalia yovelgvari mtkicebis 
tvirTisagan, maT Soris, valdebulebis arajerovani Sesrulebis da 
valdebulebis momavalSi darRvevis mtkicebisganac.   

niSandoblivia, rom xelSekrulebidan gasvlis ufleba, 
xelSekrulebis uaryofis uflebis msgavsad, icavs mxares nakliani 
saqonlis anda momsaxurebis miRebisagan. Tumca, xelSekrulebidan 
gasvlis uflebis warmoSobisaTvis, nivTobriv naklad CaiTvleba 
mxolod mxareTa mier sagangebod SeTanxmebul pirobebTan saqonlis 
anda momsaxurebis Seusabamoba, xolo aseTi SeTanxmebis ararsebobis 
pirobebSi - saqonlis vargisianoba xelSekrulebiT 
gaTvaliswinebuli an Cveulebrivi sargeblobisaTvis. SeiZleba 
iTqvas, rom xelSekrulebidan gasvlis momwesrigebeli normebi icaven 
mxares obieqturad naklis mqone Sesrulebis miRebisagan, ris gamoc 
valdebulebis umniSvnelo darRveva ar warmoSobs xelSekrulebidan 
gasvlis SesaZleblobas.595 garda amisa, Tu gamyidveli gaamJRavnebs 
informacias nivTis xarisxis Sesaxeb da myidveli daTanxmdeba am 
saxiT mis SeZenaze, Semdgom mas aRar eqneba ufleba ganacxados 
pretenzia saqonlis xarisxTan dakavSirebiT. 

amis sapirispirod, xelSekrulebaSi, sadac momxmarebels 
miniWebuli aqvs misi uaryofis ufleba, saqonlis anda momsaxurebis 
unaklooba momxmareblis subieqturi kmayofilebis mixedviT 
ganisazRvreba. aq, nivTobrivad unaklo niSnavs imas, rom saqoneli 
misaRebi da mosawonia momxmareblisaTvis. saqonlis vargisianoba 
Cveulebrivi sargeblobisaTvis ganimarteba momxmareblis viwro 
interesebis mixedviT da ganisazRvreba saSualo myidvelis 
molodiniT. magaliTad, Tu momxmarebeli distanciurad dadebuli 
xelSekrulebis safuZvelze SeiZens yviTeli feris maisurs, xolo 
misi miRebis Semdeg daaskvnis, rom SerCeuli feri mas ar uxdeba, es 
CaiTvleba sakmaris safuZvlad xelSekrulebis uaryofis uflebis 
gamoyenebisaTvis. miuxedavad imisa, rom sxva SemTxvevaSi feris 
mimarT subieqturi ganwyoba SeiZleba umniSvnelo naklad yofiliyo 
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miCneuli, gansakuTrebiT maSin, Tu feri sagangebod ar iyo 
SeTanxmebuli.   

xelSekrulebidan gasvlis erT-erTi savaldebulo winapirobaa 
aseve meore mxarisaTvis damatebiTi vadis micema valdebulebis 
Sesasruleblad. mxares SeuZlia uari Tqvas xelSekrulebaze mxolod 
valdebulebis SesrulebisaTvis mis mier damatebiT gansazRvruli 
vadis uSedegod gasvlis Semdeg. xolo, Tu valdebulebis darRvevis 
xasiaTidan gamomdinare, ar gamoiyeneba damatebiTi vada, maSin 
damatebiTi vadis gansazRvras uTanabrdeba gafrTxileba. 

xelSekrulebidan gasvlis realizebis miznebisaTvis 
damatebiTi vadis mniSvnelobaze metyvelebs sasamarTlo praqtikac. 
kerZod, sasamarTlo ganmartavs, rom miuxedavad imisa, saxezea 
xelSekrulebis Seusrulebloba, Tu arajerovani Sesruleba 
kanonmdebloba mxares garda pirveladi moTxovnisa (xelSekrulebiT 
gaTvaliswinebuli valdebulebis Sesruleba), aniWebs aseve 
xelSekrulebidan gasvlis (grZelvadian saxelSekrulebo 
urTierTobebSi - xelSekrulebis Sewyvetis) da pirvandeli 
mdgomareobis aRdgenis moTxovnis uflebas, Tumca, vinaidan pacta sunt 

servanta-s principi prioritetulia saxelSekrulebo urTierTobebSi, 
amitom kanoni xelSekrulebidan gasvlis marTlzomierad miCnevis 
miznebisaTvis garkveul winapirobebs awesebs, kerZod, xelSekruleba 
unda iyos namdvili, meore mxare unda arRvevdes xelSekrulebiT 
gaTvaliswinebul valdebulebas da moTxovnis kreditori 
kontragents damatebiTi vadis an gafrTxilebis micemis gziT 
xelSekrulebiT gaTvaliswinebuli valdebulebis Sesrulebis 
SesaZleblobas unda aZlevdes. miTiTebuli winapirobebi 
normatiulad saqarTvelos samoqalaqo kodeqsis 352-e-405-e muxlebSia 
ganmtkicebuli.596 

xelSekrulebis uaryofis uflebis realizeba ar moiTxovs 
momxmareblisagan, mewarmesaTvis damatebiTi vadis dawesebas an/da 
gafrTxilebas. erTaderTi SezRudva realizebis vadaa. am vadis 
gasvlis Semdeg xelSekrulebis uaryofis ufleba qarwyldeba. 
sagulisxmoa, rom amgvari SezRudva ar vrceldeba xelSekrulebidan 
gasvlis institutze. am sakiTxTan dakavSirebiT sainteresoa 
saqarTvelos uzenaesi sasamarTlos midgoma. kerZod, sakasacio 
palatam samoqalaqo kodeqsis 405-e da 352-e muxlebis gaanalizebis 
safuZvelze ganmarta, rom xelSekrulebidan gasvlis ufleba 
kanonmdeblis mier xelSekrulebis erT-erTi mxarisaTvis miniWebuli 
uflebaa da misi Tavisebureba imaSia, rom amisTvis ar aris 
aucilebeli meore mxaris Tanxmoba. es Tavisebureba ganapirobebs 
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imasac, rom xelSekrulebidan gasvlis ufleba aris aRmWurveli 
ufleba da moTxovnis uflebebisagan gansxvavebiT masze ar 
vrceldeba xandazmuloba. igi SeiZleba xelSekrulebis erT-erTi 
mxaris mier nebismier dros iqnes gamoyenebuli, Tuki, arsebobs 
kanoniT amomwuravad gansazRvruli xelSekrulebidan gasvlis 
safuZvlebi da wesebi (samoqalaqo kodeqsis 405-e, 352-359-e muxlebi).597 

 Tavis mxriv, xelSekrulebis uaryofis ufleba ar gamoricxavs 
uflebis dacvis sxva saSualebebis gamoyenebasac. momxmarebelTa 
uflebebis dacvis meqanizmebisa da zogadi saxelSekrulebo 
samarTlis urTierTmimarTeba da Tanaarseboba imaSic vlindeba, rom 
Tu mewarme arRvevs sxva valdebulebebs, vidre es specialuri 
normebiT aris sanqcirebuli momxmarebels, SeuZlia gamoiyenos 
zianis anazRaurebis zogadi wesi. agreTve, iq, sadac Secdomaze, 
motyuebaze anda xelSekrulebidan gasvlaze miTiTebis 
samarTlebrivi safuZveli marTlac arsebobs, momxmarebeli 
uflebamosilia daicvas Tavisi uflebebi Sesabamis garemoebebze 
dayrdnobiT.598  

meore mxriv, efeqturi dacvis TvalsazrisiT problematuria 
kerZo samarTlebrivi zianis anazRaurebis wesebis morgeba 
momxmarebelTa uflebebis dacvis samarTalze. momxmarebelTa dacva 
moiTxovs darRveuli uflebis aRdgenisaTvis qmediTi RonisZiebebis 
gatarebas, swrafi marTlmsajulebis ganxorcielebas. kerZo 
samarTalSi damkvdrebuli zianis anazRaurebis meqanizmi, rogorc 
wesi, moiTxovs uflebis dacvis xangrZliv procedurebs (sasamarTlo 
procesi), es gansakuTrebiT TvalsaCinoa, roca saqme exeba mcire 
danaxarjebs (mcire odenobis zarals). amitomac sadavoa is, Tu 
ramdenad aris mzad kerZo samarTali uzrunvelyos momxmarebelTa 
uflebebis efeqturi dacva specialuri normebis SemuSavebis 
gareSe.599 

xelSekrulebidan gasvla da xelSekrulebis uaryofis ufleba 
warmoSobis safuZvlebiTac gansxvavdeba erTmaneTisagan. upirveles 
yovlisa, gasvlis formiT xelSekrulebis moqmedebis calmxrivad 
dasruleba erT-erTi mxaris iniciativiT anda mxareTa SeTanxmebiTac 
aris dasaSvebi. am farglebSi mxareebs SeuZliaT SeaTanxmon 
xelSekrulebidan gasvlis konkretuli pirobebi da imoqmedon maT 
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Sesabamisad. mxolod mxareTa SeTanxmebis ararsebobis pirobebSi 
imoqmedebs kanoniT gaTvaliswinebuli danawesebi. garda amisa, 
xelSekrulebidan gasvlis uflebaze SeTanxmeba dasaSvebia 
xelSekrulebis dadebis Semdegac. metic, aseTi SeTanxmeba ar aris 
dakavSirebuli konkretul formasTan. is SeiZleba ganisazRvros 
werilobiT, magaliTad, rogorc xelSekrulebis erT-erTi piroba. 
Tumca, mis Sesaxeb mxareebi SeiZleba zepiradac SeTanxmdnen.600 
amasTan erTad, xelSekrulebidan gasvlisaTvis kanonmdebeli ar 
adgens specialur vadebs. igi SeiZleba ganxorcieldes nebismier 
dros, Tu saxezea Sesabamisi safuZveli. metic, kontrahentebs 
SeuZliaT Tavad SeTanxmdnen xelSekrulebidan gasvlis vadaze.601 

imaves ver vityviT xelSekrulebis uaryofis uflebaze. igi 
Sesabamisi xelSekrulebisaTvis imperatiuli pirobaa, romlis 
Sinaarsis Secvlac mxareTa nebiT dauSvebelia. garda amisa, 
samomxmareblo samarTalSi reglamentirebuli nebis ukan gamoTxovis 
ufleba iTvaliswinebs savaldebulo werilobiT formas da akisrebs 
mewarmeebs gansakuTrebul valdebulebas TvalsaCinod, cxadi da 
martivad aRqmadi saxiT miawodon momxmareblebs informacia maTi am 
uflebis arsebobisa da misi gamoyenebis wesis Sesaxeb. 
xelSekrulebidan gasvlisagan gansxvavebiT, uaryofis ufleba 
droSic SezRudulia. momxmarebeli mxolod zustad dadgenil 
vadaSia uflebamosili, uari Tqvas dadebul xelSekrulebaze.602  

IX. xelSekrulebis uaryofis uflebis moqmedebis SezRudva 

evropis samomxmareblo samarTalSi damkvidrebuli 
xelSekrulebis uaryofis ufleba ar aris upirobo xasiaTis. kerZo 
samarTalSi SemoWrili es sagamonakliso regulacia, Tavadac 
Seicavs gamonaklisebs. sagulisxmoa, rom araoficialur viTarebaSi 
dadebuli xelSekrulebis cnebis definiciisas iseve, rogorc 
distanciurad dadebuli xelSekrulebebis ganmartebisas, 
`momxmarebelTa uflebebis Sesaxeb~ direqtiva uTiTebs `nebismier 
xelSekrulebaze~, romelic dadebulia dasaxelebul pirobebSi. 
Tumca, aseTi zogadi miTiTebis gverdiT, gaTvaliswinebulia 
gamonaklisebsac, romelTa arsebobac asustebs uaryofis uflebis 
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efeqts. 603 es ki imas niSnavs, rom uaryofis uflebis imperatiuli 
xasiaTis miuxedavad, rig SemTxvevebSi igi ar miiCneva araoficialur 
viTarebaSi anda distanciuri komunikaciis wesiT dadebuli 
xelSekrulebis savaldebulo pirobad. amasTan, xelSekrulebebi, 
romelTa calmxrivad uaryofis SesaZlebloba momxmarebels ar 
gaaCnia, maTi maxasiaTeblebidan gamomdinare, pirobiTad sam jgufad 
SeiZleba davyoT.  

9.1. xelSekrulebebis diferenciacia nebis formirebisa da masSi 
monawile pirebis mixedviT 

pirvel kategorias ganekuTvneba yvela is garigeba, romelic ar 
Seesabameba araoficialur viTarebaSi anda distanciurad dadebuli 
xelSekrulebis legalur definicias.604 aq, upirveles yovlisa, 
igulisxmeba iseTi xelSekrulebebi, romlebic ideba mewarmeTa 
Cveulebrivi adgilsamyofelis anda saqmianobis adgilebSi, savaWro 
dawesebulebebSi an Tundac specialurad mowyobil savaWro 
punqtebSi, sadac praqtikulad ar arsebobs is moulodnelobis 
efeqti, romlisganac kanonmdebeli icavs momxmarebels 
xelSekrulebis uaryofis uflebis miniWebiT.  

aseve, uaryofis ufleba, imperatiulad moqmedi normis saxiT, 
ar vrceldeba pirdapiri komunikaciis gziT dadebul 
xelSekrulebebze, riTac xazi esmeva distanciurad dadebuli 
xelSekrulebebis gansakuTrebulobas momxmarebelTa uflebebis 
dacvis TvalsazrisiT. garda amisa, evrokavSiris direqtivebiT 
reglamentirebuli xelSekrulebis uaryofis ufleba mxolod iseT 
urTierTobebs moiazrebs, sadac momxmarebeli saqonlis anda 
momsaxurebis SemZenad gamodis. Sesabamisad, Tu xelSekrulebis orive 
mxare momxmarebeli anda mewarmea, nebis ukan gamoTxovis ufleba 
kargavs imperatiul Zalas, miuxedavad imisa, Tu ra viTarebaSi daido 
xelSekruleba – araoficialurSi Tu distanciurad. es imas niSnavs, 
rom, Tu, magaliTad, xelSekrulebis orive mxare momxmarebelia, maT, 
ra Tqma unda, SeuZliaT gaiTvaliswinon xelSekrulebis calmxrivad 
gauqmebis SesaZlebloba, rogorc erT-erTi piroba, magram am pirobas 
mxareTa SeTanxmebis Zala eqneba da ara imperatiulad moqmedi 
daTqmisa.  
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9.2. sanivTo uflebebTan dakavSirebuli xelSekrulebebi 

meore jgufSi erTiandeba uZrav nivTebTan dakavSirebuli 
xelSekrulebebi. kerZod, `momxmarebelTa uflebebis Sesaxeb~ 
direqtivaSi mocemuli ganmartebis Tanaxmad, direqtivis moqmedeba da, 
maT Soris, xelSekrulebis uaryofis sagamonakliso regulacia ar 
vrceldeba uZrav qonebaze sakuTrebis an sxva sanivTo uflebis 
Sesaxeb dadebul garigebebze, agreTve, axali Senobebis aSenebasTan 
an ukve aSenebuli Senobebis arsebiT rekonstruqciasTan 
dakavSirebul xelSekrulebebze. aseve, sacxovrebeli mizniT 
dadebul qiravnobis xelSekrulebebze, miuxedavad imisa, Tu ra 
viTarebaSi da ra formiT moxda nebis gamovlena. garda amisa, 
direqtiva iZleva arsebiTi rekonstruqciis ganmartebas. kerZod, 
aseTad CaiTvleba Senobis imdagvari gardaqmna, romelic Tavisi 
SinaarsiT utoldeba axali Senobis aSenebas. magaliTad, roca 
saremonto samuSaoebis Catarebis Sedegad mxolod Senobis fasadi 
rCeba Seucvleli.605  

sanivTo uflebebze xelSekrulebis uaryofis uflebis 
moqmedebis SezRudva, sanivToO uflebebisaTvis damaxasiaTebeli 
gansakuTrebulobiT aris gamowveuli. upirveles yovlisa, aq 
igulisxmeba sanivTo uflebaTa absoluturoba,606 rac imaSi 
vlindeba, rom misi mflobelis winaSe valdebulia samoqalaqo 
brunvis yoveli monawile.607 Sesabamisad, sanivTo samarTalSi dacvis 
obieqtia nivTze ufleba, xolo am nivTTan dakavSirebiT pirTa 
urTierToba meorexarisxovan sakiTxad miiCneva. garda amisa, 
absoluturi uflebis mflobels eniWeba dauyovneblivi Zalaufleba 
nivTze, xolo misgan gamomdinare moTxovnis ufleba SeuzRudavia da 
am uflebis gamoyeneba ar aris damokidebuli sxva romelime 
garemoebaze, Tundac momxmarebelTa uflebebis dacvisadmi mometebul 
yuradRebaze.608 garda amisa, sanivTo ufleba, daculia savindikacio 
da negatoruli sarCelebiT.609 igi Tavisufalia uflebamosil da 
mesame pirs Soris piradi, saxelSekrulebo safuZvlis 
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arsebobisagan,610 amitomac sanivTo uflebebi prioritetulia 
valdebulebiT  uflebebTan  SedarebiT. sanivTo uflebis mimarT 
moqmedebs e.w. “droite de preference”-is principi, rac imas niSnavs, rom 
nivTze sanivTo da valdebulebiTi uflebis koaliziis SemTxvevaSi 
upiratesoba eniWeba sanivTo uflebas.611 

sanivTo uflebisaTvis aseve damaxasiaTebelia midevnebis, 
gadacemadobis Tviseba. es ki imas niSnavs, rom sanivTo ufleba 
mihyveba nivTs, roca igi sxva piris xelSi gadadis612 an, rogorc 
frangebi amboben, `droit de suite” - sanivTo ufleba mudmivad Tan sdevs 
nivTs.613 swored midevnebis TvisebaSi vlindeba sanivTo uflebis 
Zala, misi upiratesoba valdebulebiT uflebasTan mimarTebaSi, 
romelic imis miuxedavad, rom isic qonebas exeba, ar aris am qonebis 
Tanamdevi da Semoifargleba mxareTa mxolod am konkretuli 
urTierTobidan gamomdinare ufleba-movaleobebiT. garda amisa, 
sanivTo uflebis absoluturi xasiaTis gaTvaliswinebiT, 
mniSvnelovania, rom mesame pirebisaTvis cnobili iyos ama Tu im 
nivTze uflebis arsebobis Sesaxebac. absolutur uflebaTa 
gamWvirvalobis principi uzrunvelyofs maT sajaroobas da 
gansazRvrulobas. 614  

Sesabamisad, samomxmareblo samarTalSi damkvidrebuli 
xelSekrulebis uaryofis ufleba ver gauwevs konkurencias 
sanivToOuflebaTa Zalas da maT prioritetulobas. Tu davuSvebT, 
rom sacxovrebeli binis an miwis nakveTis nasyidobis 
xelSekrulebis mimarT momxmarebels eqneba 14 dRis ganmavlobaSi 
misi uaryofis upirobo ufleba, es faqtobrivad Tavdayira 
daayenebda uZravi qonebis momwesrigebeli samarTlis mTel sistemas. 
amitomac marTebulad unda miviCnioT sanivTo uflebebis mimarT 
xelSekrulebis uaryofis uflebis moqmedebis SezRudva.   

niSandoblivia aseve, direqtivis moqmedebis SezRudva 
sacxovrebeli miznebisaTvis sadgomis qiravnobis xelSekrulebebze. 
am SemTxvevaSi saxeze gvaqvs araerTgvarovani damokidebuleba 
momxmareblis piradi interesebis mimarT. erTi mxriv, araoficialur 
viTarebaSi anda distanciuri meTodebis gamoyenebiT saqonlis anda 
momsaxurebis piradi miznebisaTvis SeZenisas momxmarebeli daculia 
SesaZlo imedgacruebisagan da mewarmeTa arakeTilsindisieri 
moqmedebisagan. sacxovrebeli miznebisTvis ki imave viTarebaSi 
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xelSekrulebis dadebis SemTxvevaSi, masze ar vrceldeba 
momxmarebelTa uflebebis samarTlis specialuri wesebi, rac imas 
niSnavs, rom am ukanasknel SemTxvevaSi momxmarebels mouwevs 
uflebis dacva saerTo safuZvlebiT.615 

sayuradReboa sxva daTqmebic. marTalia, `momxmarebelTa 
uflebebis Sesaxeb~ direqtiva ar vrceldeba sanivTo uflebebis 
warmomSob xelSekrulebebze, magram dasaSvebia misi dacviTi 
meqanizmebis gamoyeneba uZrav qonebasTan dakavSirebul momsaxurebis 
xelSekrulebebze. aseTebad ki iTvleba momsaxurebis 
xelSekrulebebi, romlebic dakavSirebulia ukve aSenebuli 
nagebobis damatebiTi nawilebis miSenebasTan. magaliTad, 
avtosadgomi, veranda a.S. aseve, momsaxurebis xelSekrulebebi, 
romelTa Sedegad unda moxdes nagebobis iseTi SekeTeba an 
ganaxleba, romelic ar aris dakavSirebuli arsebiT 
rekonstruqciasTan. amasTan, uZravi qonebis saagentoebTan dadebuli 
momsaxurebis xelSekrulebebi aseve eqceva direqtivis moqmedebis 
arealSi.616  

uZrav qonebasTan dakavSirebuli momsaxurebis 
xelSekrulebebis mimarT amgvari damokidebuleba aerTianebs `mister 
sanCesis~ saqmeze evropis marTlmsajulebis sasamarTlos 
ganmartebis saerTo koncefciasac. kerZod, sasamarTlom dasaSvebad 
miiCnia xelSekrulebis uaryofis uflebis gavrceleba iseT 
xelSekrulebebze, sadac momsaxurebis Rirebuleba ufro maRalia, 
vidre uZravi qonebiT sargeblobis ufleba.617 Tumca, mxedvelobaSia 
misaRebi momsaxurebis xasiaTic. Tu momsaxurebis gaweva 
xelSekrulebis dadebisTanave daiwyo, maSin momxmarebeli veRar 
isargeblebs xelSekrulebis uaryofis uflebiT. 

9.3. xelSekrulebebi, romelTa mimarTac momxmarebels ar 
warmoeSoba uaryofis ufleba  

xelSekrulebaTa mesame jgufs miekuTvneba iseTi 
xelSekrulebebi, romlebic, marTalia, eqceva direqtivis moqmedebis 
farglebSi, magram, xelSekrulebis sagnis Tvisebidan an Sinaarsidan 
gamomdinare, maT mimarT ar daiSveba aqceptis gamoxmoba. kerZod, 
`momxmarebelTa uflebebis Sesaxeb~ direqtiva zRudavs wevr 
saxelmwifoebs gaavrcelon amave aqtiT momxmarebelTa uflebebis 
dasacavad reglamentirebuli uaryofis ufleba iseTi saxis 
araoficialur viTarebaSi da distanciurad dadebul 
xelSekrulebebze, rogoricaa:  
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- momsaxurebis gawevis Sesaxeb xelSekrulebebi, mas Semdeg, rac 
xelSekrulebiT gaTvaliswinebuli momsaxureba srulad 
Sesrulda, rasac win unda uswrebdes momxmareblis 
informirebuli Tanxmoba momsaxurebis gawevis dawyebaze da 
mewarmis mxridan savaldebulo gafrTxileba imis Sesaxeb, rom 
momsaxurebis gawevis dawyebisTanave momxmarebeli kargavs 
xelSekrulebaze uaris Tqmis uflebas; 

- xelSekrulebebi, romlebic exeba iseTi saqonlis miwodebas an 
momsaxurebis gawevas, romelTa Rirebuleba damokidebulia 
finansuri bazris meryeobaze, ar eqvemdebareba mewarmis 
kontrols; 

- xelSekrulebebi iseTi saqonlis miwodebaze, romlis 
maxasiaTeblebi specialurad SeTanxmda momxmarebelTan, an 
romelic individualuradaa gansazRvruli.  

- xelSekrulebebi, romlebic exeba malfuWebad an 
swrafmoxmarebad nivTebs; 

- xelSekrulebebi, romlebic exeba SefuTuli (daluquli) 
saqonlis miwodebas da romelTa dabrunebac SeuZlebelia 
janmrTelobisa da higienuri wesebis dacvidan gamomdinare, Tu 
miwodebis Semdeg dazianebulia SefuTvis mTlianoba; 

- xelSekrulebebi, iseTi saqonlis miwodebis Taobaze, romelic, 
Tavisi bunebidan gamomdinare, miwodebis Semdeg sxva nivTis 
Semadgeneli nawili xdeba; 

- alkoholuri sasmelebis miwodebis Sesaxeb xelSekruleba, 
romlis fasi SeTanxmda xelSekrulebis dadebis momentisaTvis, 
xolo miwodeba ganxorcielda mogvianebiT. Tu Tavdapirvelad 
SeTanxmebuli Rirebulebis cvalebadoba damokidebulia 
bazarze fasebis meryeobaze da ar eqvemdebareba mewarmis 
kontrols; 

- SefuTuli (daluquli) audio an video Canawerebis an 
kompiuteruli programebis Sesaxeb xelSekrulebebi, Tu 
miwodebis Semdeg dairRva SefuTvis mTlianoba; 

- gazeTebis, perioduli gamocemebis an Jurnalebis miwodebaze, 
garda uSualod am momsaxurebis Sesaxeb dadebuli 
xelSekrulebebisa;  

- xelSekrulebebi, romlebic ideba sajaro auqcionebis gziT; 
- xelSekrulebebi, dakavSirebuli, mudmivi daniSnulebis gareSe 

sacxovrebeli sadgomis qiravnobasTan, saqonlis 
transportirebasTan, manqanebis qiravnobasTan, sazogadoebriv 
kvebasTan, Tu xelSekruleba iTvaliswinebs Sesrulebis 
gansazRvrul TariRs an periods; 

- cifruli SigTavsis Sinaarsis Sesaxeb xelSekruleba, romlis 
miwodeba ar xdeba eleqtronuli matarebliT, Tu miwodeba 
ganxorcielda momxmareblis informirebuli TanxmobiT da imis 
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Sesaxeb gafrTxilebiT, rom miwodebiT igi kargavs 
xelSekrulebaze uaris Tqmis uflebas.618 

 
garda amisa, xelSekrulebis uaryofis ufleba ar vrceldeba 

azartuli TamaSebis, latareebis, onlain kazinoTi sargeblobis 
Sesaxeb xelSekrulebebze; savaWro avtomatebis an avtomatizirebuli 
savaWro farTis gamoyenebiT anda satelekomunikacio saSualebebis 
operatorebTan sazogadoebrivi telefonebiT sargeblobis 
xelSekrulebebze; sakvebi produqtebis, wvenebis anda yoveldRiuri 
moxmarebis sxva sayofacxovrebo sagnebis miwodebis Sesaxeb 
xelSekrulebebis mimarT, romelTa miwodebac regularulad xdeba 
mewarmis mier momxmareblis sacxovrebel anda samuSao adgilze.619  
 

xelSekrulebis uaryofis uflebis moqmedebis gamomricxavi 
garemoebebi ramdenime jgufad iyofa da calke yuradRebas 
imsaxurebs. 

9.3.1. meryevi Rirebulebis saqoneli anda momsaxureba 

upirveles yovlisa, es aris xelSekrulebebi, romlebic exeba 
iseTi saqonlis miwodebasa da momsaxurebis gawevas, romelTa 
Rirebuleba damokidebulia finansuri bazris meryeobaze. aq 
ZiriTadad igulisxmeba distanciuri vaWrobis meTodebiT dadebuli 
xelSekrulebebi, sadac saqonlis anda momsaxurebis fasi SeiZleba 
mewarmisagan damoukidebeli mizezebiT ramdenjerme Seicvalos 
mosafiqrebeli vadis ganmavlobaSi. xelSekrulebis uaryofis 
uflebis dacviTi funqcia mimarTulia ZiriTadad imedgacruebuli 
momxmareblis mxardasaWerad, romelmac zustad icis an unda icodes 
mainc riTia ukmayofilo. amasTan, xelSekrulebis erT-erTi 
umTavresi piroba swored SeTavazebuli saqonlis anda momsaxurebis 
Rirebulebaa. im SemTxvevaSi ki, roca Rirebulebis zusti miTiTeba an 
Tundac misi prognozireba ara Tu xelSekrulebis dadebis etapze, 
aramed xelSekrulebis gadaxedvisaTvis dadgenili mTeli vadis 
gamavlobaSi faqtobrivad SeuZlebelia, dacviT meqanizmebis 
efeqturobac, iklebs.  

 
aseT SemTxvevaSi ar aris gamokveTili xelSekrulebis 

uaryofis uflebis moqmedebis mizani. Tu davuSvebT imas, rom 
momxmarebels eqneba xelSekrulebis uaryofis ufleba meryevi 
Rirebulebis mqone momsaxurebis anda saqonlis mimarT, aman, 
SesaZloa, gamoiwvios miniWebuli uflebis mravaljeradi gamoyeneba 
erTi da imave Sinaarsis mqone xelSekrulebis mimarT. magaliTad, 
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momxmarebeli moixibleba ofertis momentisaTvis miTiTebuli 
saqonlis RirebulebiT. miwodebamde ramdenime dReSi, igi Seicvleba, 
ris gamoc momxmarebeli isargeblebs uaryofis uflebiT. mcire 
drois Semdeg fasi isev davardeba, xelaxla daideba xelSekruleba, 
magram kvlav wamoiqmneba misi uaryofis subieqturi saWiroeba 
Rirebulebis Secvlis gamo. momxmarebelTa oportunistuli 
ganwyobidan gamomdinare es procesi SeiZleba dausruleblad 
gagrZeldes. amgvari sruliad araprognozirebadi qmedebebi, 
mniSvnelovnad Seaferxebs brunvis stabilurobas da uaryofiTad 
imoqmedebs distanciuri vaWrobis ganviTarebaze, amitomac meryevi 
Rirebulebis mqone saqonlisa da momsaxurebis Sesaxeb 
xelSekrulebebze ar vrceldeba momxmareblisaTvis miniWebuli nebis 
ukan gamoTxovis ufleba.  

 
amasTan, xelSekrulebebs, romelTaTvisac damaxasiaTebelia 

saqonlis anda momsaxurebis Rirebulebis cvalebadoba, ZiriTadad 
miakuTvneben ucxouri valutis gadacvlis, finansuri bazris 
instrumentebis magaliTad, moklevadiani onlain sesxebis gacema, 
aqciebiT vaWroba; gadacemadi fasiani qaRaldebis Sesaxeb dadebul 
SeTanxmebebs. Sesabamisad, Tu momxmarebeli SeiZens aqciebs 
distanciurad dadebuli xelSekrulebis safuZvelze, mas ar eqneba am 
xelSekrulebis uaryofis sagamonakliso ufleba.620 

9.3.2. personificirebuli saqoneli 

yuradRebas imsaxurebs aseve direqtivis daTqma, momxmareblis 
miTiTebiT aSkarad personificirebuli, individualuri niSniT 
gansazRvruli saqonlis miwodebis SemTxvevaSi, xelSekrulebis 
uaryofis uflebis moqmedebis SezRudvis Sesaxeb. direqtivis 
ganmartebaSi aseTi SemTxvevis sailustraciod moyvanilia fardis 
Sekervis magaliTi momxmareblis mier specialurad miTiTebuli 
zomebis mixedviT.621 radgan aseTi SemTxveva, momxmareblisaTvis 
araoficialur viTarebaSi da distanciurad dadebuli 
xelSekrulebis uaryofis uflebisagan gamonakliss warmoadgens, igi 
SedarebiT viwrod unda ganimartos. kerZod, aq igulisxmeba 
SemTxvevebi, roca momxmarebeli uTiTebs mwarmoeblis mier bazarze 
miwodebuli saqonelisagan ganmasxvavebeli niSniT gansazRvrul 
saqonelze. zemoaRniSnuli fardis magaliTze, es imas niSnavs, rom 
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Tu ofertSi miTiTebuli fardis zomaa 2X2, xolo momxmarebeli 
ukveTavs 2X1.5 faris damzadebas, aseTi saqoneli CaiTvleba 
individualuri niSniT gansazRvrulad da masze aRar gavrceldeba 
xelSekrulebis uaryofis ufleba.622  

 
amave kategorias unda miekuTvnos SemTxvevebi, roca 

momxmarebeli iTxovs specialuri maxasiaTeblebis mqone saqonels, 
magaliTad, konkretuli dizainis manqana an kompiuteri. 
Cveulebrivisagan gansxvavebuli operaciuli sistemiT, maxsovrobis 
diskiT da a.S. aseTi tipis personificirebuli saqonlis mowodebisas 
momxmarebeli aseve ver isargeblebs xelSekrulebis uaryofis 
uflebiT. mTavaria, rom saqonlis damzadeba individualurad moxdes, 
konkretuli SekveTis Sesabamisad da msgavsi nivTi ar iyos 
xelmisawvdomi farTo masebisTvis an sajarod SeTavazebuli. amasTan, 
xelSekrulebis uaryofis uflebis SezRudva ar imoqmedebs, Tu 
standartisagan gansxvavebuli nivTi damzadda sxvadasxva nawilebis 
SeerTebiT da SesaZlebelia misi martivad, danaxarjebis gareSe 
daSla damoukidebel nawilebad.623 

 
individualurad gansazRvruli nivTi, upirveles yovlisa unda 

amarTlebdes gansakuTrebulobis molodins. igi unda iyos 
unikaluri, erTaderTi, Seesabamebodes momxmareblis individualur 
survils da SeTanxmebuli iyos mewarmesTan. konkretuli moTxovnis 
an misi mewarmesTan SeuTanxmeblobis ararsebobis SemTxvevaSi, arc 
xelSekrulebis uaryofis uflebis moqmedebis SemzRudveli 
garemoeba iarsebebs. amave jgufs miekuTvneba SemTxveva, Tu, 
magaliTad, momxmareblis moTxovniT, saqonelze (kabaze, manqanaze da 
a.S.) gamosaxuli iqneba specialurad SerCeuli naxati anda 
momxmareblis foto. da piriqiT, Tu momxmarebeli arCevans akeTebs 
mewarmis mier SemoTavazebuli mravalferovani saqonlidan erT-
erTze, magaliTad, ramdenime feris maisuridan irCevs erT-erTs, an 
vTqvaT, manqanis SeZenisas irCevs damatebiT aqsesuarebs, romlebic 
Tavidanve iyo SemoTavazebuli an irCevs avejis damatebiT naWrebs 
mocemuli katalogidan, es ar miuTiTebs SeZenili saqonlis 
specifikurobasa an mis personificirebaze da, Sesabamisad, arc 
xelSekrulebis uaryofis uflebis SezRudva iqneba SesaZlebeli.624  
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9.3.3. specialuri Tvisobriobis mqone saqoneli 

xelSekrulebis uaryofis ufleba icavs momxmarebels nakliani 
saqonlis SeZenis riskisagan, xolo naklis, gansazRvras misi 
subieqturi ganwyobis mixedviT uSvebs, rac saqonlis Tvisobriobis 
dadgenaSi gamoixateba. distanciuri komunikaciis wesiT dadebul 
xelSekrulebebSi, swored momxmareblis molodinTan saqonlis 
Tvisobrivi Seusabamoba iwvevs misTvis xelSekrulebis Sedegebis 
gadaxedvis SesaZleblobas. pirdapiri komunikaciis pirobebSi, 
magaliTad, savaWro centrSi, gamyidveli gansakuTrebuli meTodiT 
awvdis momxmarebels informacias nivTis Tvisobriobis Sesaxeb. 
sailustraciod nasyidobis sagnis nimuSs aCvenebs, Seamowmebinebs mas, 
gaasinjebs produqts, an nasyidobis xelSekrulebis sagnis 
gamoyenebis sacdel Cvenebas Caatarebs, ris safuZvelzec 
momxmarebeli iRebs yidvis gadawyvetilebas.625 distanciurad 
dadebuli xelSekrulebis pirobebSi momxmarebeli umetes SemTxvevaSi 
mxolod calmxrivad iqmnis warmodgenas SesaZeni saqonlis 
Tvisobriobis Sesaxeb, ris gamoc mas eZleva damatebiTi berketi 
miRebuli gadawyvetilebis sisworeSi dasarwmuneblad.  

 
miuxedavad amisa, xelSekrulebis uaryofis ufleba ar 

gamoiyeneba im xelSekrulebebSi, sadac nasyidobis xelSekrulebis 
sagani garkveuli TaviseburebebiT xasiaTdeba. aseTebad miiCneva 
malfuWebadi da swrafad amowurvadi saqoneli, magaliTad, 
rogoricaa: sasmeli da sakvebi produqtebi SedarebiT mokle 
vargisianobis vadiT an Tu maTi SenaxvisTvis saTanado pirobebis 
dacvaa aucilebeli (magaliTad macivarSi Senaxva). aseve saqoneli, 
romlis SefuTvis mTlianobis darRvevis Semdeg igi kargavs 
RirebulebiT daniSnulebas anda misi Semdgomi gamoyeneba sazianoa 
higienuri wesebis dacvis TvalsazrisiT an adamianis 
janmrTelobisaTvis.626  

 
aq upirveles yovlisa igulisxmeba damamzadeblis mier 

SefuTuli higienuri saSualebebi, rogoricaa: tuCsacxebi, sxvadasxva 
daniSnulebis kremebi, losionebi, sunamoebi da a.S. aseTi tipis 
saqonlis SefuTvis mTlianobis darRvevisas an Tundac maTi 
umniSvnelo moxmarebis SemTxvevaSi, maTi Semdgomi realizacia 
faqtobrivad SeuZlebeli xdeba. marTalia, meoradi moxmarebis 
nivTebi SeiZleba iyos samomxmareblo xelSekrulebis obieqti,627 
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magram ara im SemTxvevaSi, roca maTi araerTgzis gamoyeneba 
ewinaaRmdegeba sxva pirTa higienisa da janmrTelobis dacvis wesebs. 
amitomac dasaxelebuli Tvisebebis mqone saqonlis nasyidobis 
xelSekrulebebis mimarT ar gamoiyeneba xelSekrulebis uaryofis 
ufleba.  

 
amasTan, momxmarebelTa waxalisebisa da maTTvis damatebiTi 

komfortis Sesaqmnelad, distanciurad higienuri saSualebebis 
SeZenisas, mewarmeebi sTavazoben potenciur myidvelebs damatebiT 
servisebs. magaliTad, xelSekrulebis saganTan erTad awvdian ufaso 
nimuSebs saqonlis Sesamowmeblad (sunamos, kremis testeri). am 
SemTxvevaSi momxmarebeli igive viTarebaSia, rogorc maRaziaSi. 
nivTis mimarT subieqturi ganwyobidan gamomdinare, mas SeuZlia 
darwmundes SekveTili saqonlis vargisianobaSi (waisvas kremi, 
daisxas sunamo a.S.) da miiRos adeqvaturi gadawyvetileba. Tu nivTis 
Semowmeba ar aris dakavSirebuli misi SefuTvis mTlianobis 
darRvevasTan an ar gamoricxavs mis Semdgom moxmarebas mesame 
pirebis mier, momxmarebeli ar iqneba SezRuduli isargeblos 
xelSekrulebis uaryofis uflebiT dasaxelebuli produqciis 
distanciurad anda araoficialur viTarebaSi SeZenisas.  

9.3.4. gansazRvruli vadiT an konkretul TariRze miTiTebiT 
dadebuli xelSekrulebebi 

marTalia, xelSekrulebis uaryofis ufleba icavs 
momxmareblebs garkveuli safrTxeebisagan, rac dakavSirebulia 
araoficialur viTarebaSi da distanciurad dadebul 
xelSekrulebebTan, magram, meore mxriv, momsaxurebis gawevis 
konkretul sferoebSi, mewarmeTa interesebic ar rCeba saTanado 
yuradRebis gareSe. kerZod, momsaxurebaze, romelic dakavSirebulia 
konkretul vadasTan an, Tu xelSekruleba ideba winaswar 
gansazRvrul TariRze miTiTebiT uaryofis ufleba ar gamoiyeneba, 
rogorc imperatiulad moqmedi norma. es ZiriTadad exeba 
xelSekrulebebs, romlebic dakavSirebulia mudmivi daniSnulebis 
gareSe winaswar gansazRvruli vadiT sacxovrebeli sadgomis, 
sastumroSi oTaxis,  garkveuli vadiT satransporto saSualebebis 
qiravnobas, saqonlis transportirebas, turistuli sagzuris, 
bileTebis da sxva msgavsi saxis momsaxurebis SeZenas. 

 
aseT SemTxvevebSi xelSekrulebis uaryofis ufleba ar aris 

pirdapir sanqcirebuli `momxmarebelTa uflebebis Sesaxeb~ 
direqtiviT, Tumca, SeiZleba iyos gaTvaliswinebuli, rogorc 
xelSekrulebis piroba. es imas niSnavs, rom, magaliTad, sastumros 
dajavSnis SemTxvevaSi, momsaxurebis gamwevi kompania TviTon 
gansazRvravs aseTi xelSekrulebis gauqmebis wessa da pirobebs. 
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kerZod, javSnis moxsnis vadas, gadajavSnis SesaZleblobas, an misi 
gauqmebisaTvis damatebiTi Rirebulebis moTxovnas. igive SeiZleba 
iTqvas satransporto momsaxurebis Sesaxeb xelSekrulebebzec.  

 
amgvari midgoma imiT aris gamowveuli, rom xelSekrulebis 

uaryofis ufleba konkretul moTxovnebs ukavSirdeba. misi 
moqmedebis vada Cveulebriv mxolod 14 dRiT Semoifargleba. 
uaryofis uflebis realizebisas, dauSvebelia aseve 
momxmareblisaTvis damatebiTi gadasaxadebis dakisreba. garda amisa, 
igi erTgvarovani saxiT unda iqnas reglamentirebuli evrokavSiris 
wevri saxelmwifoebis kanonmdeblobaSic. metic, momxmarebeli 
winaswar, werilobiT unda iyos informirebuli uaryofis uflebis 
gamoyenebis wesisa da pirobebis Sesaxeb. momsaxurebis gawevis 
dasaxelebuli sferoebis specifikurobidan gamomdinare, maTze 
uaryofis uflebis erTgvarovani gavrceleba faqtobrivad 
SeuZlebelia. sastumros dajavSnis anda misi gauqmebis pirobebi 
SeiZleba sxvadasxvagvari iyos konkretuli sastumros saqmianobidan 
an misi marTvis Taviseburebebidan gamomdinare. igive SeiZleba iTqvas 
satransporto momsaxurebaze. magaliTad, TviTmfrinavis bileTi 
SesaZloa nayidi iyos momsaxurebis gawevamde ramdenime TviT adre, 
momxmarebels ki misi ukan dabrunebis aucilebloba warmoeSvas 
uSualod gafrenis win. Tu davuSvebT aseTi xelSekrulebis mimarT 
uaryofis specialuri uflebis moqmedebas, gamova rom momxmarebeli 
verc gamoiyenebs mas, vinaidan xelSekrulebis dadebidan gasuli 
iqneba 14 dRe. Sesabamisad, mxareTa interesebidan gamomdinare, 
garkveuli tipis momsaxurebis gawevis xelSekrulebebze uaryofis 
uflebis moqmedebis SezRudva, gamarTlebulad unda CaiTvalos.  

X. xelSekrulebis uaryofis uflebis samarTlebrivi Sedegebi 

10.1. restituciis Taviseburebani xelSekrulebis uaryofisas  

kerZo samarTlis doqtrinaSi damkvidrebuli principis 
Tanaxmad, xelSekruleba unda Sesruldes,628 rac imas niSnavs, rom 
daido ra xelSekruleba, mxareebi SeboWilni arian gamovlenili 
nebiT da am nebis ukan gamoTxova dauSvebelia mxolod im safuZvliT, 
rom xelSekrulebis erT-erTma mxarem gadaifiqra.629 am fundamenturi 
principis paralelurad, samarTali iTvaliswinebs gamonaklis 
SemTxvevebsac, roca mxareTa Soris samarTliani balansis 
SenarCunebisaTvis xelSekrulebis moqmedebis calmxrivi Sewyveta 
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dasaSvebadaa miCneuli. erT-erTi aseTi gamonaklisi, 
momxmareblisaTvis miniWebuli xelSekrulebis calmxrivad uaryofis 
uflebaa,630 romlis realizebas restituciis samarTlebrivi Sedegi 
mohyveba.  

upirveles yovlisa, unda aRiniSnos, rom momxmareblis mier 
uaryofis uflebis gamoyeneba gavlenas axdens namdvili 
xelSekrulebidan warmoSobil mxareTa ufleba-movaleobebze. kerZod, 
xelSekrulebaSi, sadac misi uaryofis ufleba imperatiulad moqmedi 
normebiTaa uzrunvelyofili, mxareebi ar izRudebian nakisri 
valdebulebebis Sesrulebisagan. piriqiT, misi mizania 
momxmareblisaTvis damatebiTi vadis micema ormxrivad Sesrulebuli 
valdebulebebis Sedegebis gadasaxedad. Sesabamisad, uaryofis 
uflebis ganxorcielebis momentisaTvis, rogorc wesi, nasyidobis 
sagani momxmareblis mflobelobaSi imyofeba, xolo mewarmes 
miRebuli aqvs misi Rirebuleba. xelSekrulebis uaryofis uflebis 
dacviTi funqciac swored imaSi mdgomareobs, rom araoficialur 
viTarebaSi da distanciurad dadebuli xelSekrulebidan 
gamomdinare, Sesrulebis miRebis Semdeg momxmarebels damatebiTi 
vada eZleva gamovlenili nebis ukan gamoTxovis gziT namdvili 
xelSekruleba ararsebulad aqcios.  

samarTlebrivi Sedegebis TvalsazrisiT es imas niSnavs, rom 
uaryofis uflebis realizeba xelSekrulebis transformirebas 
iwvevs ukuqcevis samarTlebriv urTierTobad. igi warmoSobs 
miRebuli Sesrulebisa da sargebelis ukan dabrunebis valdebulebas. 
momxmareblis mier uaryofis uflebis realizebisas, mxareebi 
ubrundebian urTierTobis sawyis etaps, xelSekrulebis dadebamde 
arsebul mdgomareobas.631  

amasTan, samarTlebriv doqtrinaSi dRemde sadavoa uaryofis 
uflebasTan dakavSirebuli restituciis buneba. azrTa 
sxvadasxvaobas iwvevs uaryofis uflebis mimarTeba xelSekrulebis 
Sewyvetis SedegTan. mkvlevarTa nawili miiCnevs, rom uaryofis 
uflebas retrospeqtuli moqmedeba gaaCnia, nawili ki Tvlis, rom 
uaryofa gavlenas axdens mxolod xelSekrulebis momavalSi 
arsebobaze.632 gaurkvevlobas iwvevs uaryofis uflebis 
samarTlebrivi efeqtis formulireba `momxmarebelTa uflebebis 
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Sesaxeb~ direqtivaSic, romlis mixedviT uaryofis uflebis 
gamoyeneba wyvets araoficialur viTarebaSi anda distanciurad 
dadebuli xelSekrulebidan gamomdinare mxareTa valdebulebebs. 
Sedegad mxareebs ekisrebaT miRebuli Sesrulebisa da sargebelis 
ukan dabrunebis valdebuleba.633    

axali direqtiva arafers ambobs xelSekrulebis Sewyvetis 
samarTlebriv bunebazec. Tavis mxriv, kerZo samarTalSi restituciis 
ori ZiriTadi safuZveli arsebobs: garigebis baTilad cnobis 
Sedegad warmoSobili restituciis valdebuleba, romelic SeiZleba 
usafuZvlo gamdidrebasac ukavSirdebodes da, meore, 
xelSekrulebidan gasvlis Sedegad miRebuli Sesrulebisa da 
sargeblis ormxrivad ukan dabrunebis valdebuleba. uaryofis 
uflebis samarTlebrivi Sedegebidan gamomdinare, xelSekrulebis 
moqmedebis Sewyvetis gansxvavebuli wesis gamo, am uflebisaTvis 
Sesabamisi adgilis miCena wevri saxelmwifoebis erovnul 
kanonmdeblobaSic araerTgvarovania. magaliTad, holandiis 
samarTalSi uaryofis ufleba xelSekrulebis Sewyvetis erT-erT 
saxed iTvleba. Tumca, mkvlevarTa azriT, vinaidan uaryofis ufleba 
restituciis safuZvelia, umjobesia igi xelSekrulebidan gasvlis 
momwesrigebeli normebis gverdze ganTavsdes.634 

sagulisxmoa, rom frangul doqtrinaSic araerTgvarovani 
damokidebulebaa uaryofis uflebis Sedegad warmoSobili 
restituciis bunebis mimarT. avtorTa nawili Tvlis, rom uaryofis 
ufleba gavlenas axdens xelSekrulebis ZalaSi datovebaze da, 
amdenad, momavalSi mis arsebobaze. meore jgufi miiCnevs, rom 
uaryofis uflebis gavrceleba SesaZlebelia mxolod Sesrulebuli 
xelSekrulebis mimarT. mesame jgufSi gaerTianebuli mecnierebis 
azriT ki, uaryofis ufleba mosafiqrebeli vadis ganmavlobaSi 
`embrionis~ saxiT arsebul xelSekrulebaze axdens gavlenas. am 
TvalsazrisiT, uaryofis ufleba SeiZleba CaiTvalos erTi mxriv, 
Sesrulebuli xelSekrulebis gauqmebis saSualebad, xolo meore 
mxriv, xelSekrulebis sabolood dadebulad miCnevis winapirobad.635 
miuxedavad, uaryofis uflebidan gamomdinare restituciis mimarT 
araerTgvari damokidebulebisa, frang mkvlevarTa umravlesoba 
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Tanxmdeba imaze, rom uaryofis ufleba, xelSekrulebidan gasvlis 
institutis modificirebuli meqanizmia.636  

germanuli doqtrina Tavidanve Camoyalibda im mimarTulebiT, 
rom uaryofis ufleba xelSekrulebidan gasvlis institutis 
msgavsia.637 Sesabamisad, uflebis gansxvavebuli regulirebis 
miuxedavad, igi SedarebiT msgavs uflebasTan moaTavses. 
samomxmareblo xelSekrulebis uaryofis ufleba germaniis 
samoqalaqo kodeqsSi mocemulia valdebulebiTi samarTlis nawilSi, 
xelSekrulebidan gasvlis TavSi.638 amasTan, rogorc ukve aRiniSna, 
germanuli doqtrina momxmarebelTa am uflebas `xelSekrulebidan 
gasvlis uflebis gansakuTrebul gamoxatulebad miiCnevs~ da masze 
restituciis saerTo safuZvels avrcelebs.639 Tumca, uaryofis 
uflebis Sedegad warmoSobili ormxrivi restituciis valdebuleba 
garkveul TaviseburebebiT xasiaTdeba da calke unda iqnas 
ganxiluli. 

10.2. uaryofis uflebis pozitiuri efeqti 

10.2.1. miRebuli Sesrulebis ukan dabruneba 

xelSekrulebidan gasvlis msgavsad, momxmareblis mier 
uaryofis uflebiT sargebloba dakavSirebulia miRebuli 
Sesrulebis naturiT dabrunebis valdebulebasTan. rac imas niSnavs, 
rom Sesrulebis mimRebma ukan unda daabrunos misTvis fizikurad 
gadacemuli saqoneli. amasTan, xelSekrulebidan gasvlisas, Tu 
naturiT dabruneba SeuZlebelia, Sesrulebis mimRebs ekisreba 
xelSekrulebis safuZvelze miRebuli sikeTis fuladi anazRaurebis 
valdebuleba. es ZiriTadad iseTi SemTxvevebiTaa gamowveuli, roca 
restituciis droisaTvis xelSekrulebis sagani fizikurad ar 
arsebobs an arsebiTad Secvlili saxisaa. amas garkveulwilad isic 
ganapirobebs, rom xelSekrulebidan gasvla ar aris droSi 
SezRuduli, xolo valdebulebis darRveva, rogorc gasvlis 
winapiroba, nebismier dros SeiZleba warmoiSvas.640  
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aRniSnulis sawinaaRmdegod, samomxmareblo samarTalSi 
reglamentirebuli uaryofis uflebis Sedegad warmoSobili 
restitucia mimarTulia mxolod miRebuli saqonlis naturiT 
dabrunebis valdebulebaze. amis mizezi uflebis realizebis 
SezRuduli vadaa.641momxmarebeli mxolod drois gansazRvrul 
periodSia uflebamosili miRebuli Sesruleba ukan daabrunos. am 
vadis gasvlis Semdeg uaryofis ufleba wyvets arsebobas. garda 
amisa, momxmareblisaTvis saqonlis mflobelobaSi gadacemiT masze 
saqonlis SemTxveviT daRupvis riskic gadadis. Sesabamisad, Tu 
mosafiqrebeli vadis ganmavlobaSi, gadacemuli sikeTe fizikurad 
nadgurdeba, es momxmareblis riskis sferos ganekuTvneba da 
avtomaturad spobs uaryofis uflebis gamoyenebis SesaZleblobas, 
metic, Tu miRebuli saqoneli sxva nivTis arsebiT Semadgenel 
nawilad iqceva, es saerTod gamoricxavs uaryofis uflebis 
arsebobas.642  

amdenad, araoficialur viTarebaSi anda distanciuri 
komunikaciis wesiT dadebul xelSekrulebebSi Sesrulebis ukan 
dabruneba mxolod naturiT aris SesaZlebeli. amasTan, miRebuli 
saqoneli ukan unda dabrundes xelSekrulebis dadebidan 14 dRis 
ganmavlobaSi, xolo nagulisxmevi Setyobinebis SemTxvevaSi 
(saqonlis ukan gagzavna winaswari Setyobinebis gareSe), es vada 
aiTvleba momxmareblisaTvis nivTis gadacemis momentidan.643 
dadgenil vadaSi saqonlis ukan dabrunebis mtkicebis tvirTi 
momxmarebels awevs. niSandoblivia, rom uaryofis uflebis 
momwesrigebeli normebi ar miuTiTeben mewarmesTan saqonlis 
misvlaze, rogorc uflebis efeqturad ganxorcielebis winapirobaze. 
unda vivaraudoT, rom am SemTxvevebze gavrceldeba Setyobinebis 
gagzavnis wesebi. anu Tu arsebobs imis mtkicebuleba, rom saqonelis 
ukan dabruneba Sesabamis vadaSi ganxorcielda, uaryofis ufleba 
warmatebulad realizebulad CaiTvleba.644  

10.2.2. miRebuli sargeblis ukan dabruneba 

momxmareblis mier Sesrulebis ukan dabruneba avtomaturad 
warmoSobs meore mxaris Semxvedr valdebulebas – srulad 
daabrunos miRebuli sargebeli. sargebelSi igulisxmeba saqonelSi 
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gadaxdili Rirebuleba. amasTan, Tanxis ukan dabruneba unda moxdes 
momxmareblis mier gamoyenebuli angariSsworebis imave xerxiT, 
uaryofis uflebis gamoyenebis Sesaxeb mewarmis Setyobinebidan 14 
dRis ganmavlobaSi. mxareTa valdebulebebs Soris samarTliani 
balansis SenarCunebis mizani imaSic vlindeba, rom mewarmis mier 
Tanxis dabrunebas win unda uswrebdes momxmareblis mier saqonlis 
ukan gagzavna anda gagzavnis damadasturebeli mtkicebulebis 
arseboba.645  

araoficialur viTarebaSi dadebuli xelSekruleba, Tu igi 
momxmareblis sacxovrebel saxlTan daido, SeiZleba 
iTvaliswinebdes mewarmis valdebulebas momxmareblis mier uaryofis 
uflebis gamoyenebisas, gadacemuli saqonlis piradad waRebis 
Taobaze. aseT SemTxvevaSi momxmarebeli Tavisufalia ukan gagzavnis 
valdebulebisagan mewarme ki, valdebulia uaryofis Sesaxeb 
Setyobinebis miRebidan Tavad uzrunvelyos saqonlis wamoReba da 
vadis dacviT Tanxis ukan dabruneba. Tumca, Tu saqonlis miwodeba 
ganxorcielda gansxvavebuli miwodebis meTodiT, romelic 
momxmareblis moTxovniT SeTanxmebuli iqna mewarmesTan, maSin 
damatebiTi momsaxurebisaTvis gaweuli xarjebi momxmarebels aRar 
aunazRaurdeba.646  

10.2.3. saqonlis ukan dabrunebis xarjebi 

evropis Sida bazarze Catarebulma kvlevebma gamoavlina, rom 
distanciurad dadebul xelSekrulebebSi arc Tu ise bevri 
momxmarebeli iyenebs xelSekrulebis uaryofis uflebas. es pirvel 
rigSi gamowveulia damatebiTi xarjebisadmi uaryofiTi ganwyobiT. 
xSirad uaryofis uflebiT sargebloba asocirdeba finansur 
danaklisTan da iwvevs momxmareblebSi daZabulobas.647  

imis gaTvaliswinebiT, rom evropeli kanonmdebeli cdilobs 
aRmofxvras momxmarebelTa uaryofiTi damokidebuleba distanciurad 
dadebuli xelSekrulebebis mimarT, xelSekrulebis uaryofis 
ufleba Tavisufalia gadasaxadebisagan. Tumca, saqonlis ukan 
dabrunebis xarjebis mimarT araerTgvari poziciebi gamoikveTa 
samomxmareblo samarTlis saerTo harmonizebuli principebis 
SemuSavebis procesSi. kamaTs iwvevda sakiTxi, Tu vis unda gaewia 
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saqonlis dabrunebasTan dakavSirebuli xarjebi. uaryofis uflebis 
efeqturobaze miTiTebiT, momxmarebelTa uflebebis damcavi 
organizaciebi mizanSewonilad miiCnevdnen, rom momxmareblebs 
uflebis realizaciisas aranairi finansuri valdebulebebi ar unda 
warmoqmnodaT. amis sapirispirod, biznesisa da evrokavSiris wevri 
saxelmwifoebis warmomadgenlebis azriT, uflebis borotad 
gamoyenebis prevenciis mizniT, momxmareblebs aseTi xarjebis gaweva 
unda dakisrebodaT.648  

sabolood, `momxmarebelTa uflebebis Sesaxeb~ direqtiviT, 
saqonlis ukan dabrunebasTan dakavSirebuli xarjebis gaweva 
momxmareblebs daekisraT. amdenad, erTaderTi xarji, romelic 
uaryofis uflebis realizebas ukavSirdeba, saqonlis ukan 
dabrunebisaTvis gaRebuli Tanxaa.649 Tumca, es zogadi wesiT 
garkveul gamonaklisebs iTvaliswinebs. kerZod, momxmarebeli 
Tavisufldeba ukan dabrunebis xarjisagan, Tu mewarmem ugulebelyo 
xelSekrulebis uaryofis uflebis Sesaxeb misi saTanado 
informirebis valdebuleba, an, roca saqonlis Tvisebidan 
gamomdinare, misi fostiT ukan dabruneba SeuZlebelia (ZiriTadad 
araoficialur viTarebaSi dadebuli xelSekrulebebis dros). garda 
amisa, momxmarebeli ar aris valdebuli aanazRauros mewarmis mier 
gaweuli momsaxurebis xarjebi, Tu maT win ar uswrebda 
momxmareblis saTanado gafrTxileba xelSekrulebis uaryofis 
uflebis Sesaxeb, an Tu momxmareblisagan ar iyo miRebuli 
gacnobierebuli Tanxmoba imis Taobaze, rom momsaxurebis gawevis 
dawyebis momentidan igi kargavs uaryofis uflebas. igive wesi 
gamoiyeneba cifruli SigTavsis mqone saqonlis miwodebis 
mimarTac.650  

10.2.4. pasuxismgeblobis dauSvebloba xelSekrulebis uaryofis 
uflebiT sargeblobisaTvis 

momxmarebelTa uflebebis damcavi evropuli aqtebi dauSveblad 
miiCnevs momxmareblebisaTvis raime saxis pasuxismgeblobis 
dakisrebas xelSekrulebis uaryofis uflebiT sargeblobisaTvis.651 
araoficialur viTarebaSi anda distanciurad dadebuli 
xelSekrulebebidan aqceptis gamoTxovisaTvis momxmarebels ar 
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SeiZleba daekisros damatebiTi sanqcia.652 aseTi saxis akrZalva 
SesabamisobaSia evropis marTlmsajulebis sasamarTlos mier 
damkvidrebul praqtikasTanac. metic, SeiZleba iTqvas, rom es daTqma 
momxmarebelTa uflebebis dacvis samarTalSi swored sasamarTlos 
mier gakeTebuli ganmartebebis Sedegad damkvidra. 

sasamarTlos praqtikidan aRsaniSnavia `Travel Vac SL v Manuel Jose 

Antelm Sanchis~-is saqme.653 kerZod, mister sanCessTan, araoficialur 
viTarebaSi dadebuli xelSekrulebis erT-erTi pirobis Tanaxmad, Tu 
igi gamoiyenebda uaryofis uflebas, mas daekisreboda zianis 
anazRaureba, xelSekrulebis saerTo Rirebulebis 25%-is odenobiT. 
miTiTebul saqmeSi ganmartebis safuZveli gaxda erovnuli 
sasamarTlos mier dasmuli SekiTxva, Tu ramdenad SesabamisobaSi iyo 
direqtivis654 miznebTan momxmareblisaTvis jarimis dakisreba 
xelSekrulebis uaryofis uflebis realizebisas.  

saqmis ganmxilvelma komisiam miuTiTa, rom zemoaRwerili 
xelSekrulebis piroba winaaRmdegobaSi modioda direqtivis 
savaldebulo debulebebTan. kerZod, Tu Setyobineba uaryofis 
uflebis gamoyenebis Sesaxeb warmoSobs momxmareblisaTvis 
xelSekrulebis mboWavi Zalisagan gaTavisuflebis efeqts, mewarme 
ver moiTxovs xelSekrulebis vercerTi pirobebis Sesrulebas. miT 
ufro, jarimis gadaxdas uflebiT sargeblobisaTvis, imisgan 
damoukideblad iyo Tu ara es xelSekrulebiT SeTanxmebuli. 
xelSekrulebis uaryofis Semdeg yvela valdebuleba kargavs Zalas, 
rac imas niSnavs, rom mxolod zianis anazRaurebis dakisrebis 
piroba ver iqneba SenarCunebuli. garda amisa, uflebiT 
sargeblobisaTvis zianis anazRaurebis dakisreba momxmareblisaTvis 
jarimis dawesebis tolfasi iqneboda xelSekrulebis uaryofis 
uflebis gamoyenebisaTvis, rac aseve ewinaaRmdegeboda direqtivis 
dacviT funqcias, romelic mdgomareobda momxmareblisaTvis iseTi 
finansuri valdebulebebis acilebaSi, risTvisac igi xelSekrulebis 
dadebis momentisaTvis mzad ar iyo. Sesabamisad, sasamarTlom 
miuTiTa, rom direqtiva ar iTvaliswinebs raime saxis zianis 
anazRaurebis an konkretuli Tanxis dakisrebis SesaZleblobas 
momxmareblisaTvis, romelic misTvis miniWebul xelSekrulebis 
uaryofis uflebas iyenebs.655 
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paralelurad, imisaTvis, rom mewarme daculi iyos 
momxmareblis mier saqonlis Seuferebeli moxmarebisagan, garkveuli 
saxis zianis anazRaureba dasaSvebad CaiTvala.656 aseTi prevenciuli 
RonisZiebebi, ra Tqma unda, ar zRudavs momxmarebels uflebis 
ganxorcielebisagan. xelSekrulebis uaryofis SesaZlebloba, 
rogorc aRmWurveli ufleba, ar unda iyos dakavSirebuli 
uflebamosili pirisaTvis damatebiT pasuxismgeblobasTan, uSualod 
am uflebiT sargeblobasTan mimarTebaSi. magram es imasac ar niSnavs, 
rom uflebis ganxorcieleba mZime tvirTad unda awvebodes 
mewarmeebs. momxmarebelTa mier uaryofis uflebis borotad 
gamoyenebis Tavidan acilebis mizniT, dadgenilia garkveuli 
SezRudvebi, romlebic gavlenas axdenen ara uflebis 
ganxorcielebis obieqtur SesaZleblobaze, aramed mosafiqrebeli 
vadis ganmavlobaSi, gadacemuli saqonlis dauSvebel moxmarebaze. 
Sesabamisad, momxmarebelTa uflebebis dacva ara mxolod 
aRmWurveli uflebebis miniWebaSi gamoixateba, aramed 
keTilsindisierad moqmedebis valdebulebasac akisrebs maT, romlis 
ugulebelyofa Sesabamis samarTlebriv Sedegebs iwvevs.  

10.3. uaryofis uflebis negatiuri efeqti 

10.3.1. pasuxismgebloba saqonlis dauSvebeli moxmarebisaTvis 

xelSekrulebis uaryofis uflebis dacviTi funqciis erT-erTi 
mizania momxmarebelTa damajereblobis mxardaWera. gadawyvetilebis 
miRebisas meryeoba, momxmarebelTa Cveulebrivi mdgomareobaa, 
romelic konkretul garemoSi ormagdeba, amitomac araoficialur 
viTarebaSi anda distanciurad dadebuli xelSekrulebebis 
Taviseburebebis gaTvaliswinebiT, momxmarebeli uzrunvelyofilia 
damatebiTi SesaZleblobiT – saqonlis mflobelobaSi miRebis 
Semdeg, darwmundes miRebuli gadawyvetilebis sisworeSi.  

Sesabamisad, saqonlis miwodebidan uflebis realizebis vadis 
gasvlamde, momxmarebels warmoeqmneba SeZenili saqonelis, rogorc 
sakuTaris flobisa da garkveulwilad misiT sargeblobis ufleba. 
Tumca, im xelSekrulebebSi, sadac dasaSvebia uaryofis uflebis 
gamoyeneba, sargebloba SedarebiT SezRuduli formiTaa 
warmodgenili. Tavis mxriv, es SezRudva moqmedebs mxolod 
mosafiqrebeli vadis ganmavlobaSi, vidre sabolood ar gadawydeba 
xelSekrulebis ZalaSi datovebis sakiTxi. am SemTxvevaSi saqonlis 
moxmarebis ufleba ar gulisxmobs misi gamoyenebis SesaZleblobas 
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xelSekrulebiT gansazRvruli an Cveulebrivi sargeblobisaTvis. 
uflebis realizebis vadis gasvlamde momxmarebeli uflebamosilia 
mxolod imdagvarad moixmaros miRebuli saqoneli, rac aucilebelia 
misi Tvisobriobis dasadgenad. sxvagvarad igi gadaiqceva meoradi 
moxmarebis saqonlad, romlis ukan dabruneba SeuTavsebeli iqneba 
mewarmeTa interesebTan.657 

sakiTxi imis Sesaxeb, Tu rogor, ra zomamde SeuZlia 
momxmarebels SeZeneli saqonliT sargebloba mosafiqrebeli vadis 
ganmavlobaSi, rTulad gadasawyvetia.658 am SekiTxvaze pasuxi 
damokidebulia imaze, Tu ra doziTaa aucilebeli nivTis gamoyeneba 
mis TvisobriobaSi dasarwmuneblad. fexsacmelebis magaliTs rom 
davubrundeT, naCqarevia imis mtkiceba, rom momxmarebeli SeZlebs 
saqonlis adeqvatur Sefasebas. momxmarebeli maRaziaSi moizomebs 
fexsacmels Tu, distanciurad dadebuli xelSekrulebis Sedegad, 
amas saxlSi gaakeTebs, ar niSnavs imas, rom igi marTlac SeZlebs 
nayidi nivTis xarisxis an Tvisobriobis Semowmebas. nayidi 
fexsacmeli misi garkveuli drois ganmavlobaSi moxmarebis Semdegac 
SeiZleba aRmoCndes arakomfortuli. winaswar mozomeba yovelTvis 
ver daicavs momxmarebels sinanulis gancdisagan. marTalia, 
uaryofis uflebis efeqturobis dasabuTebis TvalsazrisiT, cxadi 
xdeba, rom igi aqarwylebs saqonlis yidvasTan dakavSirebul 
momxmareblis uxerxulobas, Tumca, misi arseboba araadeqvaturi 
iqneboda, mosafiqrebeli vadis ganmavlobaSi momxmarebels saqonlis 
Tavisufali moxmarebis ufleba rom hqonoda.659 

niSandoblivia, rom momxmarebelTa uflebebis maregulirebeli 
evropuli aqtebi ar Seicavdnen debulebebs, romelTa safuZvelzec 
mewarmes SeeZlo moeTxova kompensacia mosafiqrebeli vadis 
ganmavlobaSi momxmareblis mier nivTiT sargeblobisaTvis. es iwvevda 
azrTa sxvadasxvaobas momxmarebelTa uflebebis damcav normebSi 
wevr saxelmwifoebs Soris. am sakiTxis harmonizaciis mizniT, 
kompensaciasTan dakavSirebuli specialuri debulebebi 
gaTvaliswinebul iqna axal direqtivaSi `momxmarebelTa uflebebis 
Sesaxeb~. Sesabamisad, ganisazRvra momxmarebelTa pasuxismgebloba 
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nebismieri saxiT saqonlis Rirebulebis SemcirebisaTvis.660 Tumca, es 
debuleba imdenad zogadia, rom SeuZlebelia calsaxad imis dadgena, 
Tu ra CaiTvleba saqonlis dasaSveb moxmarebad.  

Tavs iCens ori urTierTsawinaaRmdego pozicia. erTi mxriv, 
mewarmeTa ufleba, moiTxovon momxmareblisagan saqonliT 
sargeblobis kompensacia da, meore mxriv, xelSekrulebis uaryofis 
uflebis dacviTi funqciis daniSnuleba. mosafiqrebeli vadis 
ganmavlobaSi Semowmebis mizniT saqonlis gamoyeneba uaryofis 
uflebis ZiriTadi Rirsebaa, rac TavisTavad iwvevs imis varauds, rom 
saqonlis mTlianoba dairRveva an Semcirdeba misi Rirebuleba. 
magaliTad, distanciurad dadebuli xelSekrulebis safuZvelze 
kompiuteris yidvisas logikuria misi CarTva Semowmebis mizniT. aseve 
SeiZleba aucilebeli anda dasaSvebi iyos garkveuli programebis 
CatvirTavac. Sesabamisad, aseTi saxis sargebloba ar unda CaiTvalos 
momxmareblisaTvis kompenaciis dakisrebis winapirobad. winaaRmdeg 
SemTxvevaSi, xelSekrulebis uaryofis ufleba azrs moklebuli 
iqneba, vinaidan mis funqcia swored imaSi mdgomareobs, rom 
momxmarebels mieces saSualeba darwmundes SeZenili saqonelis 
vargisianobaSi iseve, rogorc amas maRaziaSi yidvisas gaakeTebda. 
garda amisa, zogierTi saqonlis specifikidan gamomdinare, misi 
mniSvneloba/Rirebuleba SefuTvis gaxsnisTanave ecema an 
ufasurdeba.661  

sagulisxmoa, rom saqonlis gamoyenebis arasaTanadoobis 
mtkicebis tvirTi awevs mewarmes,662 amasTan, kompensaciis ufleba 
winaaRmdegobaSi ar unda modiodes keTilsindisierebisa da 
usafuZvlo gamdidrebis principebTan.663 am gagebiT kompensaciis 
konkretuli saxis gansazRvra - saqonlis Rirebulebis 
SemcirebisaTvis zianis anazRaureba - dauSvebeli moxmarebis 
identificirebas axdens, im TvalsazrisiT, rom zustad miuTiTebs 
momxmarebelTa pasuxismgeblobis safuZvelze, magram problemas 
srulad ar xsnis. Ria rCeba sakiTxi imis Sesaxeb, Tu ra CaiTvleba 
Semowmebis mizniT moxmarebis miRma moqmedebad, rac, savaraudod, 
yovel konkretul SemTxvevaSi calke unda dadgindes. amasTan, 
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Semowmebis mizniT saqoneli ar unda iyos gamoyenebuli imaze metad, 
rac SesaZlebeli iqneboda maRaziaSi misi yidvisas.664 

ZiriTad mizezad ratomac ikaveben mewarmeebi Tavs 
momxmareblebisaTvis xelSekrulebis uaryofis uflebis 
miniWebisagan, aris swored saqonlis Rirebulebis SesaZlo 
Semcirebis riski.665 amitomac, uflebis imperatiuli daTqmis saxiT 
ararsebobis SemTxvevaSi unda vivaraudoT, rom igi arc iqneba 
mocemuli xelSekrulebis pirobad. amasTan, standartuli formis 
xelSekrulebebi xSirad iTvaliswineben pirobas imis Sesaxeb, rom 
`saqonlis ukan dabrunebis SemTxvevaSi igi unda iyos dauzianebeli 
da SenarCunebuli unda hqondes SefuTvis mTlianoba~. uaryofis 
uflebis moqmedebis amgvari SezRudva, faqtobrivad, gamoricxavs mis 
dacviT funqcias. amitomac araoficialur viTarebaSi da 
distanciurad dadebul xelSekrulebebSi, kanonmdebelma Tavis Tavze 
aiRo `dauSvebeli sargeblobis~ ganmartebis sakiTxi, raSic 
nebismieri saxiT saqonlis Rirebulebis Semcireba igulisxmeba.666 
Tumca, cxadia, rom igi zogadi xasiaTisaa da warmoSobs 
sasamarTlos praqtikis gziT misi Semavsebeli ganmartebebis 
aucileblobas.  

10.3.2. mewarmeTa daudevrobis Sedegebi 

momxmarebelTa uflebebis dacvis samarTalSi calke msjelobis 
sagania saqonliT sargeblobisaTvis kompensaciis dakisrebis sakiTxi 
im SemTxvevaSi, Tu momxmarebeli winaswar ar iyo informirebuli 
xelSekrulebis uaryofis uflebis Taobaze. kerZod, `momxmarebelTa 
uflebebis Sesaxeb~ direqtiva pirdapir miuTiTebs, rom momxmarebels 
ar unda daekisros pasuxismgebloba saqonlis Rirebulebis 
SemcirebisaTvis, Tu igi ar yofila saTanado wesiT informirebuli 
uaryofis uflebis Sesaxeb.667  

xelSekrulebis mboWavi Zalis gadaxedvis amgvari 
interpretacia, faqtobrivad, imas niSnavs, rom mewarmeTa mier 
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informirebis valdebulebis ugulebelyofas, Sedegad mohyveba 
momxmarebelTa droSi SeuzRudavi SesaZlebloba – moixmaron 
SeZenili saqoneli da Semdeg ukan daabrunon igi.668  amasTan, ar aris 
gamoricxuli, rom momxmarebelma zogadad icodes kidevac Tavisi 
uflebebis Sesaxeb, magram oportunisturi ganwyobidan gamomdinare, 
borotad isargeblos Tavisi upiratesobiT. sxva sityvebiT rom 
vTqvaT, miiRos sargebeli mewarmis daudevrobiT669- gamoiyenos 
SeZenili saqoneli iqamde, sanam ar mobezrdeba, Semdeg ki 
xelSekrulebis uaryofis uflebaze miTiTebiT, ukan daabrunos igi. 
garda amisa, Tu uaryofis uflebis Sesaxeb momxmarebels ecnoba ara 
xelSekrulebis dadebis win, aramed SedarebiT gvian, maSin ar aris 
gamoricxuli, rom nayidi nivTi gamoyenebuli iyos metjer, vidre es 
saWiroa saqonlis Sesamowmeblad.670 aseT SemTxvevaSi erovnulma 
sasamarTloebma unda mimarTon uflebis borotad gamoyenebis 
dauSveblobis wesebs imisaTvis, rom win aRudgnen momxmarebelTa 
mier uflebis gamoyenebis uaryofiT Sedegebs da daicvan mewarmeTa 
dasabuTebuli interesi. 

unda aRiniSnos, rom evropeli kanonmdebeli uSvebs imis 
albaTobas, rom momxmareblebisTvis xelSekrulebis uaryofis 
uflebis miniWebas SesaZloa mohyves misi borotad gamoyenebac. igive 
azria ganviTarebuli evropis marTlmsajulebis sasamarTlos 
praqtikaSic. am TvalsazrisiT, precedentul gadawyvetilebad 
iTvleba `pia mesneris~ saqme,671 romelmac mniSvnelovani gavlena 
iqonia xelSekrulebis uaryofis uflebis sakanonmdeblo 
reglamentaciaze. saqonlis dauSvebel moxmarebasTan dakavSirebiT, 
evropul doqtrinaSi Camoyalibebuli midgomis srulyofilad 
aRqmisaTvis, sainteresoa miTiTebuli gadawyvetilebaSi 
ganviTarebuli msjelobis ganxilvac.  

saqmis faqtobrivi garemoebebi 

2005 wlis 02 dekembers qalbatonma mesnerma, germanuli firma 
`Stefan kruger~-isgan distanciurad dadebuli xelSekrulebis 
safuZvelze, SeiZina naxmari leptopi 278 evrod. firma `Stefan 
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kruger~-is mier internetSi ganTavsebuli iyo xelSekrulebis zogadi 
pirobebi, maT Soris daTqma imis Sesaxeb, rom momxmarebels 
daekisreba instruqciis Sesabamisi gamoyenebis Sedegad saqonlis 
gauaresebis Rirebulebis anazRaureba. 2006 wlis agvistoSi leptops 
aRmoaCnda nakli. qalbatonma mesnerma mimarTa `Stefan kruger~-s da 
moiTxova naklis aRmofxvra. 2006 wlis 7 noembers qalbatonma 
mesnerma Seatyobina `Stefan kruger~-s xelSekrulebis uaryofis 
uflebiT sargeblobis Sesaxeb da moiTxova leptopis ukan 
dabrunebis sanacvlod mis mier gadaxdili Tanxis anazRaureba. imis 
gaTvaliswinebiT, rom qalbaton mesners kanoniT gansazRvruli wesiT 
ar ecnoba uaryofis uflebis Taobaze, Secileba vadaSi 
ganxorcielebulad CaiTvala, Tumca kompaniam uari ganacxada Tanxis 
dabrunebaze.  

qalbatonma mesnerma mimarTa adgilobriv sasamarTlos da 
moiTxova `Stefan kruger~-ze 278 evros gadaxdis dakisreba. Tavis 
mxriv, kompaniam aRZra Segebebuli sarCeli, romliTac moiTxova 
qalbatoni mesnerisaTvis leptopiT sargeblobis kompensaciis 
dakisreba, radgan igi, daaxloebiT, rva Tvis ganmavlobaSi iyenebda 
mas. kompaniis ganmartebiT, msgavsi kompiuteriT sargeblobisaTvis 
sami Tvis saSualo sabazro qira Seadgenda 118.80 evros. imis 
gaTvaliswinebiT, Tu ramden xans sargeblobada qalbatoni mesneri 
leptopiT, firmam moiTxova momxmareblisaTvis kompensaciis saxiT 
316.80 evros gadaxdis dakisreba.  

sasamarTlos gadawyvetileba 

sasamarTlom miuTiTa, rom erTaderTi gadasaxadi, romelic 
SesaZlebelia daekisros momxmarebels uaryofis uflebiT 
sargeblobisaTvis, aris nayidi saqonlis ukan dabrunebis xarji. 
sasamarTlom ganmarta, rom Tu momxmarebels uflebis gamoyenebisas 
moeTxoveba nivTis dabrunebis garda sxva gauTvaliswinebeli 
xarjebis anazRaureba, maSin uaryofis uflebas mxolod formaluri 
xasiaTi eqneba, vinaidan damatebiTi danaxarjebis gawevis pirobebSi, 
momxmarebeli gadaifiqrebs da aRar isargeblebs uaryofis uflebiT. 

sasamarTlom yuradReba gaamaxvila imaze, rom uaryofis 
uflebis mizania daicvas momxmarebeli distanciurad dadebuli 
nasyidobis xelSekrulebis uaryofiTi Sedegebisagan, radgan aseT 
SemTxvevebSi mas ara aqvs realuri SesaZlebloba xelSekrulebis 
dadebamde naxos da Seamowmos SesaZeni nivTis Tvisebebi. swored am 
mizans emsaxureba momxmareblisaTvis distanciurad dadebuli 
xelSekrulebis uaryofisaTvis gonivruli vadis daweseba, rodesac 
mas eZleva SesaZlebloba dafiqrdes da darwmundes SeZenili nivTis 
sasargeblo TvisebebSi. zemoaRniSnulis gaTvaliswinebiT, 
sasamarTlom aRniSna, rom distanciuri xelSekrulebebis SemTxvevaSi 
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momxmareblisaTvis SeZenili nivTiT sargeblobis kompensaciis 
dakisreba ewinaaRmdegeba uaryofis uflebis dacviT funqcias. 

miuxedavad amisa, sasamarTlom mocemuli saqmis faqtobrivi 
garemoebebis urTierTSejerebis Sedegad, mizanSewonilad CaTvala 
qalbatoni mesnerisaTvis nivTiT sargeblobisaTvis kompensaciis 
dakisrebis sakiTxi gadaewyvita samoqalaqo samarTlis zogadi 
principebis Sesabamisad. kerZod, Tavis gadawyvetilebaSi sasamarTlo 
miuTiTebs, rom marTalia, 97/7 direqtivis mizania daicvas 
distanciuri xelSekrulebebis pirobebSi momxmareblis uflebebi, 
magram es sulac ar niSnavs imas, rom mas (momxmarebels) unda 
mieniWos imaze meti ufleba, rac aucilebeli iqneboda 
xelSekrulebis uaryofis uflebis efeqturad ganxorcielebisaTvis. 

sasamarTlom ganmarta, rom momxmareblisaTvis damatebiTi 
xarjebis dakisrebis akrZalva ar gamoricxavs samarTliani 
kompensaciis dakisrebis SesaZleblobas, im SemTxvevisaTvis roca 
momxmarebeli distanciuri xelSekrulebis safuZvelze SeZenili 
nivTiT sargeblobs samoqalaqo samarTlis principebTan Seusabamo 
formiT. kerZod, sasamarTlom miuTiTa, rom nivTiT sargeblobis 
ufleba ar unda ewinaaRmdegebodes keTilsindisierebisa da 
usafuZvlo gamdidrebis principebs. amasTan, erovnuli 
kanonmdeblobiT dadgenili regulaciebi uaryofiT gavlenas ar unda 
axdendes xelSekrulebis uaryofis uflebis efeqturobaze. 
sasamarTlom aqve miuTiTa, rom aseT SemTxvevas adgili eqneboda, 
magaliTad, roca kompensaciis odenoba Seusabamo iqneboda 
nasyidobis fasTan an, Tu erovnuli kanonmdeblobiT, momxmarebels 
daekisreboda imis mtkicebis tvirTi, rom mas xelSekrulebis 
uaryofisaTvis gansazRvrul vadaSi ar usargeblia nivTiT imaze 
metad, rac aucilebelia uaryofis uflebis ganxorcielebisaTvis.672 

SeiZleba iTqvas, rom evropis marTlmsajulebis sasamarTlos 
am gadawyvetilebas erTgvari Semajamebeli mniSvneloba aqvs 
xelSekrulebis uaryofis uflebis Sinaarsisa da gamoyenebis 
miznebisaTvis. marTalia, susti mxaris interesebis dacva 
momxmarebelTa uflebebis samarTlis qvakuTxeds warmoadgens, magram 
meore mxriv, dacvis RonisZiebebi SesabamisobaSi unda iyos kerZo 
samarTlis iseT fundamentur principTan, rogorica 
keTilsindisierad moqmedebis valdebuleba. Tumca, rogorc Cans, 
evropelma kanonmdebelma Caketa kari, roca `momxmarebelTa 
uflebebis Sesaxeb~ direqtivaSi ganmarta, rom saqonlis Rirebulebis 
Semcirebis kompensacia ver iqneba moTxovnili, Tu momxmarebeli ar 
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iyo saTanadod gafrTxilebuli xelSekrulebis uaryofis uflebis 
Sesaxeb.673  

Tavis mxriv, normis amgvar reglamentirebasac aqvs Sesabamisi 
dasabuTeba. upirveles yovlisa, igi gamomdinareobs xelSekrulebis 
uaryofis uflebis imperatiuli xasiaTidan. momxmareblis es ufleba 
savaldebulo wesiT unda iqnes gaTvaliswinebuli araoficialur 
viTarebaSi da distanciuri komunikaciis wesiT dadebul 
xelSekrulebebSi. garda amisa, momxmarebelTa uflebebis 
harmonizacia avaldebulebs evrokavSiris Sida bazarze daSvebul 
mewarmeebs, dasaxelebul formatSi dadebuli xelSekrulebebSi, 
erTgvarovnad moaxdinon uaryofis uflebiT sargeblobisaTvis 
pirobebis Seqmna. am valdebulebis ugulebelyofis SemTxvevaSi 
gaTvaliswinebulia rigi sanqciebi, romelTa Soris erT-erTi, 
kompensaciis uflebis moTxovnis dakargvaa. am dros, faqtobrivad, 
dacvis obieqtia ara momxmareblis interesi, aramed misi 
interesebisadmi pativiscema. mewarme, romelic nebiT an uneblieT 
arRvevs saTanado informirebis damkvidrebul standarts, kargavs 
Tavisi uflebebis dacvis upiratesobas.  

 

 

XI. daskvniTi debulebebi 

sadisertacio naSromSi – xelSekrulebis uaryofis ufleba - 

qarTuli da evropuli saxelSekrulebo samarTlis SedarebiTi 

analizi – ganxiluli sakiTxebis Sedegad SesaZlebelia Semdegi 

daskvnebisa da rekomendaciebis Camoyalibeba: 

 qarTul kerZo samarTalSi xelSekrulebis uaryofis 
ufleba gvxvdeba samoqalaqo kodeqsis mesame wignSi, saxelSekrulebo 
samarTlis zogad nawilSi. igi mocemulia xelSekrulebis dadebis 
TavSi da reglamentirebulia, rogorc quCaSi dadebuli 
xelSekrulebis uaryofis ufleba. miTiTebuli muxlis Tanaxmad, 
momxmarebelsa da sakuTari sarewis farglebSi movaWre pirs Soris 
quCaSi, saxlis win da msgavs adgilebSi dadebuli xelSekruleba 
ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris vadaSi 
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xelSekrulebas werilobiT ar uaryofs, garda im SemTxvevebisa, roca 
xelSekrulebis Sesruleba xdeba misi dadebisaTanave.674 

upirveles yovlisa, unda iTqvas, rom quCaSi dadebuli 
xelSekruleba, nasyidobisa da momsaxurebis gawevis xelSekrulebis 
gansakuTrebuli gamovlinebaa. Tumca, normis qarTuli versia ar 
Seicavs miTiTebas saxelSekrulebo urTierTobis Sinaarsze. igi 
aqcents akeTebs mxolod xelSekrulebis quCaSi dadebis faqtze, rac 
regulirebis xarvezad unda miviCnioT.  

xelSekrulebis uaryofis uflebis momwesrigebeli uaxlesi 
evropuli aqti – 2011/83 direqtiva `momxmarebelTa uflebebis dacvis 
Sesaxeb~ - pirdapir miuTiTebs, rom araoficialur viTarebaSi da 
distanciurad dadebuli xelSekrulebebis SemTxvevaSi, imperatiuli 
Zalis mqone uaryofis ufleba moqmedebs mxolod moZravi qonebis 
nasyidobisa da momsaxurebis gawevis Sesaxeb xelSekrulebebze. 
Sesabamisad, mizanSewonilia, imave saxis daTqma aisaxos ssk-is 336-e 
muxlSic.  

am SemTxvevisTvis sasurvelia germanuli modelis gaziareba. 
kerZod, magaliTad, ssk-Si calke iqnas reglamentirebuli 
nasyidobisa da momsaxurebis gansakuTrebuli SemTxvevebi – saqonlis 
gasaRebis specialuri formebi. es xels Seuwyobs araoficialur 
viTarebaSi da distanciurad dadebuli xelSekrulebebis adaptirebas 
ukve arsebul saxelSekrulebo samarTlis reJimebTan da 
mniSvnelovnad gaafarToebs kodeqsis moqmedebis areals. 

 momxmarebelTa uflebebis dacvis evropuli doqtrina 
quCaSi dadebuli xelSekrulebebis sxvadasxva SemTxvevas moicavs da 
ar Semoifargleba mxolod sacxovrebel saxlTan dadebuli 
xelSekrulebebiT. igi aerTianebs uCveulo saxelSekrulebo 
urTierTobaTa farTo speqtrs, romelTac saerTo aqvT mxolod is, 
rom momxmarebelTan molaparakebebi mimdinareobda mewarmis 
Cveulebrivi saqmianobis adgilsamyofelis farglebs gareT.  

saqarTvelos samoqalaqo kodeqsiT, mocemuli quCaSi dadebuli 
xelSekrulebebis definicia SedarebiT viwroa. SeiZleba iTqvas, 
bundovanic. yuradRebas imsaxurebs formulireba `momxmarebelsa da 
sakuTari sarewis farglebSi movaWre pirs Soris...~. `rewva~, 
romlisganac gamomdinareobs mniSvneloba nawarmoebia, ganimarteba, 
rogorc `nadiroba rameze, mopoveba risame~, wvrili xelosnuri 
warmoeba, rogorc saarsebo saSualebaTa damatebiTi mopovebis 
wyaro.675 am TvalsazrisiT, sakuTari sarewis farglebSi moqmedeba 
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SeZleba miviCnioT samewarmeo saqmianobad, Tumca igi srulad ver 
asaxavs mewarmeobis arss. Sesabamisad, ssk-is 336-e muxli, am 
TvalsazrisiT, dazustebas saWiroebs. mizanSewonilia, normis 
dispoziciaSi pirdapir aisaxos formulireba - `momxmarebelsa da im 
pirs Soris, romelic moqmedebs savaWro, anda samewarmeo 
saqmianobidan gamomdinare, Tavisi xelobis an profesiis farglebSi~.  

 mniSvnelovani xarvezi, romelic ssk-is 336-e muxlis 
formulirebaSi SeimCneva, normis moqmedebis farglebia. kerZod, 
`...quCaSi, saxlis win an msgavs adgilebSi dadebuli xelSekruleba...~. 
xelSekrulebis uaryofis uflebis SedarebiTma samarTlebrivma 
kvlevam cxadyo, rom uaryofis uflebis dacviTi funqcia efeqturia 
mxolod im SemTxvevaSi, Tu momxmareblis dayolieba xelSekrulebis 
dadebaze xdeba mewarmeTa Cveulebrivi saqmianobis adgilebisagan 
moSorebiT. Tavis mxriv, mxolod quCaSi xelSekrulebis dadebis 
faqti ar aris imis mauwyebeli, rom xelSekruleba dadebulia 
arastandartul viTarebaSi.  

 ssk-is 36-e muxlis formulireba `...sacxovrebel saxlTan 
an msgavs adgilebSi...~ aseve bundovania. sacxovrebeli adgilis 
msgavsi adgili SeiZleba iyos mxolod sxva sadgomi, romelsac 
adamianebi aseve sacxovreblad an droebiT gasaCereblad iyeneben. 
normis am nawilis sityvasityviTi ganmartebidan ar gamomdinareobs, 
rom momxmarebeli daculia xelSekrulebis uaryofis uflebiT im 
SemTxvevebSi, Tu oferti miRebuli iqneba, magaliTad, momxmareblis 
samuSao adgilze, satransporto saSualebiT mgzavrobis, parkSi 
seirnobis dros an nebismier sxva adgilze, romelic ar ganekuTvneba 
mewarmis Cveulebrivi saqmianobis garemos.  

 xelSekrulebis uaryofis ufleba icavs momxmareblebs im 
SemTxvevaSic, roca maTi xelSekrulebis dadebaze dayolieba xdeba 
mewarmis an mis interesebSi moqmedi piris mier organizebuli 
eqskursiis dros. amasTan, eqskursiaSi unda vigulisxmoT nebismieri 
RonisZieba, romelic momxmareblisaTvis Tavisufali drois gatarebas 
gulisxmobs. niSandoblivia, rom ssk-is 336-e muxli aseT SemTxvevebs 
saerTod ar iTvaliswinebs.  

  ssk-is 336-e muxlis daxvewisa da evropul standartTan 
daaxloebis mizniT, rekomendirebulia, rom masSi srulyofilad 
aisaxos araoficialur viTarebaSi dadebuli xelSekrulebebis 
SemTxvevebi. am TvalsazrisiT, gasaziarebelia `momxmarebelTa 
uflebebis Sesaxeb~ 2011/83 direqtivaSi mocemuli formulireba. 
kerZod, direqtivis mixedviT, araoficialur viTarebaSi dadebul 
xelSekrulebad iTvleba 1) nebismeri xelSekruleba, romelic 
dadebulia momxmareblisa da mewarmis TandaswrebiT im adgilebSi, 
romlebic ar ganekuTvneba mewarmis Cveulebrivi saqmianobis adgils 
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an iuridiul adgilsamyofels, Tumca, Sinaarsobrivad, mewarme an 
misi warmomadgeneli swored Tavisi profesiuli miznebisTvis 
moqmedebs; 2) momxmareblisaTvis gakeTebuli oferti pirvel punqtSi 
aRweril garemoSi; 3) garda amisa, im SemTxvevaSic, roca 
xelSekruleba dadebulia mewarmis Cveulebrivi saqmianobis adgilze 
an distanciuri komunikaciis nebismieri saSualebiT, magram mas win 
uZRvoda momxmareblisadmi personaluri da individualuri mimarTva 
da misi dayolieba xelSekrulebis dadebaze, adgilebSi, romelic ar 
miekuTvneba mewarmis Cveulebrivi saqmianobis adgils da 4) 
xelSekruleba, dadebuli mewarmis mier organizebuli eqskursiis 
dros, romlis mizani an Sedegia momxmareblis dayolieba 
xelSekrulebis dadebaze.676 

amasTan, SesaZlebelia araoficialur viTarebaSi dadebuli 
xelSekrulebebis ganmartebis dazustebac imdagvarad, rom 
CamonaTvalSi pirdapir aisaxos SemTxvevebi, roca momxmareblis 
dayolieba xelSekrulebis dadebaze xdeba misi sacxovrebeli an 
samuSao adgilis zonaSi, satransporto saSualebaSi an sxva sajaro 
sivrceSi, romelic ar miekuTvneba mewarmis Cveulebrivi saqmianobis 
adgils (germanuli modeli).677 

 uaryofis uflebis dacviTi efeqti mizans mxolod im 
SemTxvevaSi aRwevs, roca momxmarebeli sagangebodaa informirebuli 
uflebisa da misi realizebis wesis Sesaxeb. am TvalsazrisiT, ssk-is 
336-e muxlis Sinaarsi arasrulia. normis daxvewis mizniT, mas unda 
daematos debulebebi mewarmeTa mxridan momxmarebelTa saTanado 
informirebis valdebulebis Sesaxeb. detalurad unda gaiweros 
misawodebeli informaciis Sinaarsi da forma. dReisaTvis arsebuli 
redaqciiT, bundovania momxmareblis valdebuleba uflebis 
realizebasTan dakavSirebiT. kerZod, vis unda mimarTos 
momxmarebelma an ra gziT unda daukavSirdes adresats. garda amisa, 
ssk-is 336-e muxli uTiTebs momxmareblis valdebulebaze, werilobiT 
ganaxorcielos xelSekrulebis uaryofis Sesaxeb nebis deklarireba. 
marTalia, momxmarebelTa uflebebis damcavi evropuli aqtebi ar 
zRudaven mewarmeebs uaryofis formatis gansazRvraSi, metic - 
iTvaliswineben Setyobinebis modelur formas, Tumca, amavdroulad, 
dasaSvebad miiCneven nagulisxmevi Setyobinebis SesaZleblobasac. 
sasurvelia, rom msgavsi daTqma muxlis axal redaqciaSic aisaxos. 
aqve unda aRiniSnos uaryofis uflebis ganxorcilebis vada. ssk-is 
336-e muxli aseTad erT kviras miiCnevs. amasTan, evropis Sida 
bazarze srulfasovani integraciis miznebisaTvis, mizanSewonilia, 
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220 
 

rom miTiTebuli vada gaizardos 14 dRemde da gauTanabrdes evropul 
standarts.  

 niSandoblivia ssk-is 336-e muxlis Semdegi formulireba: 
`...dadebuli xelSekruleba ZalaSia mxolod maSin, Tu momxmarebeli 
erTi kviris vadaSi xelSekrulebas werilobiT ar uaryofs, garda im 
SemTxvevebisa, roca xelSekrulebis Sesruleba xdeba misi 
dadebisTanave~. normis am nawilis ganmartebas mivyavarT im 
daskvnamde, rom xelSekrulebis dadebulad miCneva damokidebulia 
momxmareblis mier uaryofis uflebis gamoyeneba - argamoyenebaze. es 
faqtobrivad asec aris. Tumca, meore mxriv, bundovania Tu ras 
gulisxmobs kanonmdebeli sityvebSi `xelSekruleba ZalaSia~. 
uaryofis uflebis mTeli arsi imaSi mdgomareobs, rom igi ukuagebs 
namdvil da umeteswilad ormxrivad Sesrulebul xelSekrulebas. 
uaryofis uflebis arsebobis miuxedavad, mxareTa Soris 
araoficialur viTarebaSi da distanciurad dadebuli 
xelSekrulebebi dadebis momentidanve namdvil, iuridiuli Zalis 
mqone SeTanxmebebad miiCneva, momxmarebels ki eZleva aRmWurveli 
ufleba - calmxrivi nebis gamovleniT uari Tqvas xelSekrulebis 
Sedegze – ukan daabrunos SeZenili saqoneli da moiTxovos masSi 
gadaxdili Tanxa. 

am TvalsazrisiT norma dazustebas moiTxovs. kerZod, nacvlad 
`...dadebuli xelSekruleba ZalaSia mxolod maSin, Tu momxmarebeli 
erTi kviris vadaSi xelSekrulebas werilobiT ar uaryofs...~, 
mizanSewonilia mieTiTos, rom `momxmarebeli uflebamosilia uaryos 
araoficialur viTarebaSi dadebuli xelSekruleba Tu igi 
dadebulia...~. rogorc ukve aRiniSna paralelurad unda dazustdes 
da Camoyalibdes am viTarebaSi dadebuli xelSekrulebebis 
CamonaTvali.  

 sakiTxi, romelic aseve imsaxurebs yuradRebas da ssk-is 
336-e muxlis araefeqturobaze miuTiTebs – uaryofis uflebis 
moqmedebis SezRuduli farglebia. kerZod, ssk-is 336-e muxlis 
Tanaxmad, `...dadebuli xelSekruleba ZalaSia mxolod maSin, Tu 
momxmarebeli erTi kviris vadaSi xelSekrulebas werilobiT ar 
uaryofs, garda im SemTxvevebisa, roca xelSekrulebis Sesruleba 
xdeba misi dadebisTanave~. miTiTebuli formulirebidan 
gamomdinareobs, rom xelSekrulebis dadebisTanave Sesrulebis 
SemTxvevaSi, momxmarebeli kargavs misi uaryofis uflebas. uflebis 
amgvari reglamentacia, upirveles yovlisa, winaaRmdegobaSia mis 
dacviT funqciasTan. kerZod, uaryofis uflebis efeqturoba imaSi 
gamoixateba, rom momxmarebels xelSekrulebis dadebisa da saqonlis 
faqtobriv mflobelobaSi gadacemis Semdeg eZleva damatebiTi dro 
misi Tvisobriobis Sesamowmeblad. amasTan, nasyidobis 
xelSekrulebebi umeteswilad dadebisTanave ormxrivad sruldeba. 
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Tu davuSvebT imas, rom Sesruleba aqarwylebs uaryofis uflebas, 
maSin am uflebis saerTo koncefcia azrs dakargavs. 

  uaryofis uflebis evropuli modeli dasaSvebad miiCnevs 
misi moqmedebis SezRudvas, Tu xelSekrulebis Sesruleba 
dadebisTanave xdeba. Tumca, qarTuli alternativisagan gansxvavebiT, 
azustebs aseT SemTxvevebs da maT mxolod momsaxurebis gawevis 
xelSekrulebebs ukavSirebs. aRniSnulis gaTvaliswinebiT, ssk-is 336-e 
muxli unda dazustdes. upirveles yovlisa, pirdapir unda 
ganimartos SemTxvevebi, roca xelSekrulebis Sesruleba iwvevs 
uaryofis uflebis gaqarwylebas. amasTan, gasaziarebelia evropuli 
tendenciebic. kerZod, sasurvelia, rom uflebis moqmedebis SezRudva 
mxolod momsaxurebis xelSekrulebebs ukavSirdebodes. aseve, 
daculi unda iqnas SezRudvis winapiroba – momxmareblis saTanado 
informireba aRniSnulis Taobaze.  

  xelSekrulebis uaryofis uflebis dacviTi funqciis 
imperatiuli Zalis miuxedavad, misi moqmedeba SezRudulia ara 
mxolod momsaxurebis gawevis xelSekrulebebSi. sagulisxmoa, rom 
ssk-is 336-e muxli amgvar SezRudvebsac ar Seicavs. aqve unda 
aRiniSnos, rom araoficialur viTarebaSi da distanciurad 
dadebuli xelSekrulebebisaTvis uaryofis uflebis moqmedebis 
SezRudvisaTvis saerTo safuZvlebia gaTvaliswinebuli. Sesabamisad, 
momxmarebelTa uflebebis dacvis qarTuli samarTlis reformis 
farglebSi aRniSnuli sakiTxic unda mowesrigdes.  

 xelSekrulebis uaryofis ufleba namdvili da ormxrivad 
Sesrulebuli xelSekrulebis ukugebis SesaZleblobas iZleva. 
momxmareblis mier uaryofis uflebiT sargebloba restituciis 
efeqts iwvevs. Sesabamisad, mxareebs warmoeqmnebaT miRebuli 
Sesrulebisa da sargeblis ukan dabrunebis valdebuleba.  

unda aRiniSnos, rom ssk-is 336-e muxli ar miuTiTebs 
xelSekrulebis uaryofis uflebis realizebis samarTlebriv 
Sedegebze. es sakiTxi faqtobrivad Riadaa datovebuli. am 
TvalsazrisiT gasaziarebelia xelSekrulebis uaryofis uflebis 
samarTlebrivi Sedegebis mowesrigebis germanuli modeli. kerZod, 
germaniis samoqalaqo kodeqsSi samomxmareblo xelSekrulebebze 
uaris Tqmis Sedegebi mocemulia xelSekrulebidan gasvlis 
momwesrigebeli normebis gverdiT.678 sasurvelia, rom analogiuri 
Sinaarsis normebma daimkvidron adgili saqarTvelos samoqalaqo 
kodeqsSic, xelSekrulebidan gasvlis TavSi. 

                                                           
678

 Sead., germaniis samoqalaqo kodeqsis qarTuli Targmani, (2010 wlis 1 martis 
mdgomareobiT), gamomc. Sps `siesta~, Tb. 2010, 355-e muxli da Semdgomni. 



222 
 

saxelSekrulebo urTierToba, romelSic momxmarebeli aseve 
daculia xelSekrulebis uaryofis uflebiT, distanciurad 
dadebuli xelSekrulebebia,679 romelTa aqtualoba dRiTidRe 
izrdeba. es gansakuTrebiT TvalsaCinoa eleqtronuli komerciis 
mzardi ganviTarebis fonze. niSandoblivia, rom saqarTvelos 
samoqalaqo kodeqsi ar Seicavs distanciurad dadebuli 
xelSekrulebebis samarTlebriv regulirebas. imis gaTvaliswinebiT, 
rom evropis unificirebul saxelSekrulebo samarTalSi 
xelSekrulebis uaryofis ufleba distanciurad dadebul 
xelSekrulebebSi momxmarebelTa dacvis mizansac emsaxureba, es 
ufleba saTanadod unda aisaxos saqarTvelos kanonmdeblobaSic. 

 amasTan, rogorc ukve aRiniSna, mizanSewonilia rom 
cvlilebebi ganxorcieldes saqarTvelos samoqalaqo kodeqsSi. 
quCaSi dadebuli xelSekrulebebis uaryofis uflebis gverdze 
kanonmdebelma unda gaiTvaliswinos distanciurad dadebuli 
xelSekrulebebis uaryofis SesaZleblobac. specialur debulebebSi 
unda aisaxos am uflebis saerTo koncefcia da misi efeqturad 
ganxorcielebis meqanizmi. 

 upirveles yovlisa, sasurvelia saqarTvelos samoqalaqo 
kodeqsSi damkvidrdes distanciurad dadebuli xelSekrulebis 
definicia, romelic SesabamisobaSi iqneba mis evropul analogTan. am 
TvalsazrisiT, sayuradReboa 2011/83 direqtiviT damkvidrebuli 
ganmarteba, romlis mixedviT distanciurad dadebuli 
xelSekrulebaa „nebismieri garigeba, romelic dadebulia 
momxmarebelsa da mewarmes Soris distanciuri vaWrobisaTvis anda 
momsaxurebis gawevisaTvis specialurad organizebuli sistemis 
meSveobiT, momxmareblisa da mewarmis erTdrouli monawileobis 
gareSe, distanciuri komunikaciis erTi an ramdenime gansakuTrebuli 
wesis gamoyenebiT.~680   

 aseve unda mowesrigdes distanciurad dadebuli 
xelSekrulebis uaryofis ufleba; damkvidrdes uflebis realizebis 
wesi, romelic, rogorc wesi, quCaSi dadebuli xelSekrulebis 
uaryofis realizebis wesis identuria. Tumca, distanciuri 
xelSekrulebebis specifikis gaTvaliswinebiT kanonmdebelma calke 

                                                           
679

 Directive 2011/83/EU Of The European Parliament and of The Council of 25 October 2011, http://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0083 26.04.2014; Twigg-Flesner Ch. and Schulze 

R., Protection Rational Choice: Information and The Right of Withdrawal, Handbook of Research on 

International Consumer Law, Published by Edward Elgar Publishing Limited, Cheltenham, UK, 2011, 130; 

Daunel-Lieb B., A Special Private Law for B2C? Silver Bullet or Blind Alley? New Features in Contract 

Law, R. Schulze sd. pub. Mucchen, Sellier, European Law Publishers, 2007,107-117 da sxvani. 
680

 Directive 2011/83/EU Of The European Parliament and of The Council of 25 October 2011, http://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0083 26.04.2014  
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unda gamoyos aseT viTarebaSi momxmareblis informirebis standarti, 
misawodebeli informaciis formati da mxareTa komunikaciis wesi.    

 mniSvnelovania mosafiqrebeli vadis aTvlis wesis 
gansazRvrac, ra drosac gasaTvaliswinebelia momxmareblisaTvis 
saqonlis miwodebis pirobebi.  

 calke mowesrigebas saWiroebs momsaxurebis gawevis 
Taobaze da cifruli Sinaarsis SigTavsis mqone saganze 
distanciurad dadebuli xelSekrulebebi. aseve, unda ganisazRvros 
iseTi xelSekrulebebi, romlebzec maTi distanciurad dadebis 
miuxedavad, xelSekrulebis uaryofis ufleba ar vrceldeba. bolos, 
kanonmdebelma unda moaxdinos im samarTlebrivi Sedegebis 
reglamentacia, romlebic moyveba distanciur xelSekrulebebSi 
uaryofis uflebis realizebas. 

niSandoblivia, rom dReisaTvis, arc saqarTvelos samoqalaqo 
kodeqsi da, arc sxva sakanonmdeblo aqti ar Seicavs debulebebs 
distanciurad dadebuli xelSekrulebebis uaryofis Sesaxeb. 
amitomac, SedarebiT-samarTlebrivi kvlevis Catareba am 
mimarTulebiT SeuZlebelia. meore mxriv, es imas niSnavs, rom 
kanonmdebelma SemWidroebul vadebSi unda daareguliros 
saxelSekrulebo urTierTobebis dasaxelebuli sfero saTanado 
cvlilebebis ganxorcielebis gziT.   

amasTan, sagulisxmoa, rom xelSekrulebis uaryofis ufleba ar 
unda iwvevdes misi borotad gamoyenebis SesaZleblobas. aRniSnulis 
prevenciis mizniT, evropul doqtrinaSi saTanado yuradRebas aqceven 
momxmareblis mier mosafiqrebeli vadis ganmavlobaSi saqonlis 
gamoyenebis dasaSveb farglebs. xelSekrulebis uaryofis uflebis 
saerTo koncefciis mixedviT, momxmarebels ekisreba zianis 
anazRaureba, Tu mosafiqrebeli vadis ganmavlobaSi saqonlis 
gamoyenebas misi Rirebulebis Semcireba mohyveba. es sakiTxi aseve 
unda iqnes gaTvaliswinebuli uaryofis uflebis momwesrigebeli 
qarTuli normebis reformirebis dros.  

saqarTvelos samoqalaqo kodeqsSi xelSekrulebis uaryofis 
uflebis srulyofisaTvis, aseve mxedvelobaSia misaRebi samoqalaqo 
kodeqsis 370-e muxlis Sinaarsi, romlis mixedviT, samomxmareblo 
kreditis xelSekrulebis uaryofis ufleba SesaZlebelia, Tu am 
kreditTan dakavSirebuli sasyidliani xelSekrulebidan gamomdinare 
Sesagebeli gamyidvelis mimarT mas mxares mianiWebda Tavisi 
valdebulebis Sesrulebaze uaris Tqmis uflebas.  

sagulisxmoa, rom „momxmarebelTa uflebebis Sesaxeb” 2011/83 
direqtiviT damkvidrebuli standartis mixedviT, xelSekrulebis 
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uaryofis ufleba ar vrceldeba finansuri momsaxurebis da, maT 
Soris, samomxmareblo kreditis xelSekrulebebze. Sesabamisad, 
saqarTvelos samoqalaqo kodeqsis 370-e muxlis Sinaarsi saWiroebs 
dazustebas.   

amdenad, winamdebare naSromSi ganxiluli sakiTxebis analizisa 
da urTierTSejerebis safuZvelze SeiZleba iTqvas, rom 
araoficialur viTarebaSi da distanciurad dadebul 
xelSekrulebebSi momxmareblebisaTvis uaryofis uflebis miniWeba 
momxmarebelTa uflebebis dacvis evropuli doqtrinis erT-erTi 
mniSvnelovani aspeqtia. amasTan, am uflebis dacviTi funqcia 
damajerebel argumentad unda CaiTvalos uaryofis uflebis, rogorc 
samarTlebrivi institutis SemoRebisa da Semdgomi ganviTarebis 
aucileblobis  dasabuTebisaTvis.  

metic, araoficialur viTarebaSi da distanciuri komunikaciis 
samyaroSi momxmarebelTa nebis formirebis TaviseburebaTa da aseTi 
tipis saxelSekrulebo urTierTobebis mimarT momxmarebelTa 
ganwyobis gaTvaliswinebiT, gamarTlebulad unda miviCnioT 
xelSekrulebis mboWavi Zalis gadalaxvis SedarebiT martivi da 
damatebiTi pasuxismgeblobisagan Tavisufali SesaZleblobis 
arseboba im SemTxvevebisaTvis, roca xelSekrulebis erTi mxare 
mewarme, xolo meore – momxmarebelia; piri, romelic sxvadasxva 
subieqturi Tu obieqturi faqtoris gamo ver axdens misTvis 
garantirebuli saxelSekrulebo Tavisuflebis farglebSi Tavisi 
interesebis Tu samarTliT daculi uflebebis srulfasovan 
realizebas.  

yovelive zemoaRniSnulis gaTvaliswinebiT, mizanSewonilia, 
rom xelSekrulebis uaryofis uflebis evropulma standartma, 
rogorc momxmarebelTa uflebebis damcavma qmediTma institutma, 
srulyofili saxiT daimkvidros saTanado adgili qarTul 
saxelSekrulebo samarTalSic.  
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