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Sesavali 

sisxlis samarTlis kanonis amoqmedeba warmoadgens yvelaze 
agresiul da represiul qmedebas, romelic saxelmwifos SeuZlia 
ganaxorcielos sakuTari moqalaqeebis mimarT. metic, 
moqalaqeebisaTvis imis akrZalva, risi gakeTebac maT surT, 
akrZalva imisa, risi gakeTebac maT ar surT da maTi iZuleba 
daemorCilon am akrZalvebs, saxelmwifos ganuzomlad did 
Zalauflebaze metyvelebs, romelsac calkeul SemTxvevebSi, 
SeiZleba sxvadasxva Sedegebi mohyves. profesor herbert pekeris 
SefasebiT, ,,sasjeli warmoadgens muqaris ukidures formas 
saxelmwifos xelSi. Cadenili danaSaulisaTvis pasuxisgebaSi micema 
absoluturad gansxvavdeba saxelmwifos xelT arsebul iZulebis 
sxva RonisZiebebisgan. sasjeli, erTi mxriv, aris uaRresad 
iZulebiTi meqanizmi, xolo, meore mxriv, uaRresad Zviri”.1 
Sesabamisad, sisxlis samarTlis kanonis amoqmedebas, xolo manamde 
ki sisxlissamarTlebrivi akrZalvis dawesebas (kriminalizacias), 
aucileblad unda axldes Tan moraluri safuZveli - konkretuli 
qmedebis kriminalizacia uSualodaa dakavSirebuli sazogadoebis 
RirebulebebTan da moralTan. Sesabamisad, kriminalizaciis yvela 
tipi unda efuZnebodes ZiriTad moralur Teorias. adamianis 
qmedebis kriminalizacia warmoadgens saxelmwifos mxridan 
uzarmazari Zalauflebis gamovlinebas, romelic ayalibebs Cvens 
Rirebulebebs, yofs mosaxleobas damnaSaveebad da aradamnaSaveebad, 
zRudavs adamianis Tavisuflebas da SeuZlia (Sesabamisi 
qmedebebisTvis Sesabamisi sanqciebis dawesebiT) maTi cxovreba 
sagrZnoblad gaauaresos.2 amasTan aRsaniSnavia, rom qmedebis 
kriminalizacia finansurad sakmaod xarjiani procesia, radgan 
qmedebis akrZalvis Semdeg mis aRsasruleblad gaweuli xarjebi 
xSir SemTxvevaSi Zalian didia3 da es kidev erTi safuZvelia 
imisTvis, rom saxelmwifom qmedebis sisxlissamarTlebrivad 
akrZalvamde es Zalaufleba gonivrulad gankargos. 

metic, calkeuli qmedebis kriminalizacia niSnavs am qmedebis 
kanonsawinaaRmdegod gamocxadebas, misi CadenisTvis sasjelis 
dawesebas da akrZaluli qmedebis Camdenis gakicxvas. imdenad didi 
potenciuri Sedegebi axlavs da imdenad mniSvnelovani datvirTvis 
matarebelia sazogadoebrivi gakicxva, rom qmedebis kriminalizacia 
yovelTvis myar argumentebs unda emyarebodes. am ukanaskneli 
debulebidan gamomdinareobs naSromis mTavari hipoTezac: 

 
1 Packer H. L., The Limits of the Criminal Sanction, Stanford: Stanford University Press, 1968, 250. 
2 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, Kluwer Academics 

Publishers, 1994, 1. 
3 SalikaSvili m., miqanaZe g. da xasia m., sasjelaRsrulebis samarTali, 
iuristebis samyaro, Tbilisi, 2014, 34. 
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saxelmwifom qmedebis kriminalizacia unda moaxdinos rogorc 
ukanaskneli saSualeba da igi yovelTvis myar argumentebs unda 
emyarebodes. 

winamdebare naSromis mizania, gamoikvlios da daadginos, Tu 
romeli qmedebis kriminalizaciaa gamarTlebuli. aq igulisxmeba 
ara calkeuli qmedebebis, aramed gadawyvetilebis miRebis procesis 
Seswavla, anu rogori unda iyos gadawyvetilebis miRebis procesi 
qmedebis kriminalizaciisas. ufro zogadad - naSormis mizania, 
daadginos gamarTlebuli kriminalizaciis moraluri sazRvrebi. 

naSromis aqtualoba or urTierTdamokidebul nawilad 
SeiZleba daiyos. pirveli, Tavad kriminalizaciis sakiTxs aqvs 
udidesi mniSvneloba, radgan am dros sazogadoebis yvela wevrs 
erTmeva garkveuli doziT Tavisufleba da amitom aucilebelia es 
sakiTxi siRrmiseulad iyos gaanalizebuli. meore, miuxedavad am 
didi mniSvnelovnobisa kriminalizaciis procesi sakmaod 
daumuSavebelia. am sakiTxs qarTul realobaSi imdenad naklebi 
yuradReba aqvs daTmobili, rom calsaxaa misi siRrmiseuli kvlevis 
saWiroeba. amasTan, naSromSi aRwerilia ara mxolod es procesi, 
aramed SemuSavebulia kriminalizaciis praqtikuli modeli, romlis 
gamoyenebac daexmareba saxelmwifos moralurad gamarTlebuli 
kriminalizaciis procesis CamoyalibebaSi. naSromi, garda 
Sesavlisa da daskvnisa, 10 Tavisgan Sedgeba da emsaxureba imas, rom 
Camoayalibos kriminalizaciis yovlismomcveli procesi, romelic 
ara mxolod qmedebis kriminalizaciisTvis, aramed nebismieri 
akrZalvisTvis Seqmnili modelia. ra Tqma unda, xsenebuli modeli 
ufro met aqcents kriminalizaciaze akeTebs. aqve unda iTqvas, rom 
marTalia asakrZali qmedebisTvis sanqciis saxis dawesebac droSi 
didad daSorebuli ar aris kriminalizaciisgan, radgan qmedebis 
kriminalizacia, akrZaluli qmedebisTvis sanqciis gareSe ar 
arsebobs, magram am sakiTxis didi moculobis gamo, naSromSi 
saubari Seexeba mxolod asakrZali qmedebis identificirebas, xolo 
misTvis sanqciis saxis SerCeva kriminalizaciis meore, calke 
mdgomi etapia, romelzec am naSromSi yuradReba ar gamaxvildeba. 

naSromis meTodologiur kvlevis safuZvlad gamoyenebulia 
zogadmecnieruli da formalur-logikuri meTodi. amasTan, 
naSromSi ganxiluli calkeuli samarTlebrivi urTierTobebisTvis 
moyvanilia dogmaturi da normatiuli kvlevis meTodebi, xolo, 
calkeul sakiTxebze mecnieruli an ucxo qveynis samarTlis 
sistemasTan Sedarebis mizniT, gamoyenebulia 
SedarebiTsamarTlebrivi da istoriuli kvlevis meTodi. 

naSromis pirveli TaviT gansazRvrulia calkeuli sakiTxebis 
adgilmdebareoba. radgan es naSromi kriminalizaciis procesis 
kriminologiur analizs warmoadgens, mniSvnelovania 
kriminologiis, rogorc damoukidebeli dargis, mokle daxasiaTeba 
da misi ganviTarebis istoriul aspeqtebze saubari. amis Semdeg 
SemoTavazebulia mtkiceba imis Taobaze, rom vinaidan, xSirad 
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kriminologia danaSaulze filosofiur aspeqtSi msjelobs, 
kriminologia swored danaSaulis filosofiaa, amitom 
kriminalizaciis procesis kriminologiuri analizi, TavisTavad, 
filosofiuri analizicaa. bolos am TavSi saubari Seexeba 
kriminilogiisa da kriminalizaciis urTierTmimarTebas da keTdeba 
daskvna, rom kriminalizaciis procesis Seswavla swored 
kriminologiis, rogorc damoukidebeli dargis, kvlevis sagans 
warmoadgens. 

meore TavSi mimoxiluli iqneba saxelmwifos roli 
kriminalizaciis procesSi da warmoCindeba, Tu ratom aqvs mas 
miniWebuli eqskluziuri Zalaufleba am procesSi. am sakiTxze 
msjelobisas moxdeba imaze xazgasmac, rom am process aucileblad 
unda axldes principebi. amis Semdeg, gaanalizdeba, ratom eTmoba 
kontitenturi samarTlis qveynebSi naklebi yuradReba 
kriminalizaciis principebs da arsebobs Tu ara maTi alternativa. 
Semdeg saubari Seexeba qarTul realobas, kerZod, sad SeiZleba 
veZioT kriminalizaciis gamamarTlebeli argumentebi, ra mizniTac 
gaanalizdeba sxvadasxva danaSaulebis ganmartebiTi baraTebi. es 
saSualebas iZleva dajgufdes is argumentebi, rac erovnul doneze 
kriminalizacias edeba safuZvlad.  

mesame TavSi gaanalizdeba sakuTriv kriminalizaciis arsi da 
misi buneba, Tu ra uaryofiTi Sedegebi axlavs kriminalizacias 
moqalaqisTvis da am yvelafris fonze Sejamdeba is SemzRudavi 
principebi, romlebic kriminalizaciis process aucileblad unda 
axldes Tan. amave TavSi kritikulad Sefasdeba is Sexeduleba, 
romelic kriminalizaciis akrZalvas adamianis uflebad ganixilavs.  

meoTxe TavSi saubari iwyeba marTlwinaaRmdegobasa da mis 
kavSirze kriminalizaciis procesTan. erTi SexedviT, 
marTlwinaaRmdegoba pozitiuri samarTlidan gamomdinare terminia, 
Tumca am naSromSi xsenebul pozicias erTgvari gamocda elis, 
radgan kriminalizaciis procesisTvis mniSvnelovania, qmedeba 
marTlsawinaaRmdego iyos. swored qmedebis marTlwinaaRmdegoba 
unda iyos kriminalizaciis sawyisi wertili da xsenebuli Tavi am 
poziciis dacvas daeTmoba.  

mexuTe Tavi ikvlevs saerTo samarTlisaTvis kargad cnobili 
kriminalizaciis procesis erT-erT umniSvnelovanes princips – 
zianis princips, xsnis mis cnebas, avlens mis Zlier da sust 
mxareebs. xsenebuli Tavi iwyeba kriminalizaciasa da or 
mniSvnelovan principze – individualuri avtonomiis da 
keTildReobis principze saubriT. Semdeg gaanalizdeba zianis 
principi da misi farglebi. amave TavSi mokled iqneba mimoxiluli 
marTlwinaaRmdegobisa da moTxovnis uflebis arsi. es ukanaskneli 
mniSvnelovania zianis principTan mimarTebiT, radgan moTxovnis 
uflebis gareSe, rac ar unda zianis momtani iyos qmedeba, ar 
SeiZleba igi raime akrZalvas daeqvemdebaros. amas garda, saubari 
iqneba zianis saxeebze. swored zianis saxeebad dayofa aqcevs zianis 
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princips srulyofil principad. mimoxiluli iqneba iseTi qmedebebi, 
romlebic marTlsawinaaRmdegoa, Tumca ar iwvevs zians da 
miuxedavad amisa, mainc eqvemdebareba akrZalvas. amasTan, 
mniSvnelovania zianis principis kontinenturi alternativis 
moZieba, ra mizniTac am TavSi iqneba mcdeloba ziani miesadagos, 
kontitenturi samarTlis qveynebSi4 gavrcelebul sxvadasxva 
termins da isini kritikulad gaanalizdes. dabolos, saubari iqneba 
zianis principis bunebasa da mis adgilze, kerZod, igi unda iyos 
sisxlissamarTlebrivi, konstituciursamarTlebrivi Tu zekanonuri 
principi. 

meeqvse Tavi exeba iseT qmedebebs, romlebic zians mxolod 
qmedebis Camdens ayenebs da Sesabamisad, ar jdeba zianis principis 
iurisdiqciaSi. sxva sityvebiT, saubari Seexeba paternalizms. 
moxdeba paternalizmis Sefaseba, pirdapiri da arapirdapiri 
paternalizmis saxeebis gamoyofa, maTi mniSvnelobis warmoCineba da 
pasuxis gacema kiTxvaze, aris Tu ara paternalisturi motivi 
qmedebis kriminalizaciis safuZveli. 

meSvide Tavi Seexeba saqarTvelos sakonstitucio 
sasamarTlos mosazrebebis kritikul analizs kriminalizaciis 
procesTan dakavSirebiT. es Tavi imiTaa mniSvnelovani, rom qarTul 
realobaSi swored sakonstitucio sasamarTlos bolo droindeli 
praqtika SeiZleba iyos is adgili, sadac savaraudoa 
kriminalizaciis principebis povna. swored amitom, Sefasdeba 
relevanturi gadawyvetilebebi, moxdeba kriminalizaciis 
principebis moZieba, gaanalizdeba sakonstitucio sasamarTlos 
mosazrebebi da ganisazRvreba uflebamosilebis farglebi qmedebis 
kriminalizaciisas. am Tavis boloSi gaicema praqtikuli 
rekomendaciebi, romlebic sakmaod saintereso SeiZleba aRmoCndes 
kanonmdeblisTvis. 

merve Tavi eTmoba samarTlebrivi moralizmis mimoxilvasa da 
im kiTxvaze pasuxis gacemis mcdelobas, SesaZlebelia Tu ara 
amoraluri qmedeba kriminalizaciis safuZveli gaxdes an qmedebis 
mxolod amoraluroba sakmarisia Tu ara kriminalizaciisTvis. 

mecxre TavSi saubari iqneba ramdenime poziciaze, romlebmac 
unda gadawyvitos msjeloba imis Taobaze, Tu rogor unda moiZios 
kanonmdebelma gamamarTlebeli argumentebi qmedebis 
kriminalizaciisaTvis. am TavSi msjeloba ar exeba konkretul 
qmedebebs da saubari iqneba mxolod gadawyvetilebis miRebis 
procesze, romelic kanonmdebels unda aZlevdes safuZvlian 
mtkicebulebas moralurad gamarTlebuli kriminalizaciisaTvis.  

meaTe Tavi warmoadgens yvela zemoaRniSnuli Tavis erTgvar 
nazavs da Seexeba kriminalizaciis procesis praqtikuli modelis 

 
4 disertaciis mimdinareobisas, Semoklebis mizniT, ,,kontinenturi samarTlis 
qveynebis” nacvlad, SeiZleba naxmari iyos sityva ,,kontitentze”, rac am naSromis 
miznebisTvis imave Sinaarsis matarebeli da aRmniSvnelia. 
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Camoyalibebas, romelic kanonmdeblisTvis mTavari xelsawyod unda 
iqces qmedebis kriminalizaciamde. aRniSnul process, Tavisi 
Sinaarsidan gamomdinare, gamoricxvis procesi ewoda, radgan igi 
sxvadasxva logikuri jaWvuri bmidan gamoricxvis gziT pasuxs 
iZleva kiTxvaze, unda moxdes Tu ara qmedebis kriminalizacia. am 
procesis dadebiTi mxare isaa, rom igi ara mxolod saxelmwifos 
mxridan sisxlissamarTlebrivi akrZalvebis Semfasebel xelsawyod 
SeiZleba gamodges, aramed zogadad nebismieri akrZalvis 
Sesafasebladac. amasTan, gamoricxvis procesiT SeiZleba ara 
mxolod asakrZali qmedebebis analizi, aramed ukve akrZaluli 
qmedebebis Sefasebac, ramac saxelmwifo SeiZleba daafiqros 
calkeuli qmedebis dekriminalizaciaze. 

zogadi SeniSvnis saxiT unda iTqvas, rom, marTalia, naSromSi 
ZiriTadad kriminalizaciazea saubari, Tumca saxelmwifos mxridan 
akrZalvebis, anu adamianis Tavisuflebis SezRudvis dawesebis 
bunebis ufro ukeT warmosaCenad, saWiroebisamebr saubari iqneba, 
aseve, administraciul, samoqalaqo da sxva saxis amkrZalav 
meqanizmebzec, romelic saxelmwifos gaaCnia.  
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1 kriminologiis roli kriminalizaciis procesSi 

winamdebare naSromi Seexeba kriminalizaciis procesis 
kriminologur analizs, Tumca, sanam uSualod kriminalizaciis 
procesi gaanalizdeba, manam mizanSewonolia, yuradReba 
gamaxvildes naSromis saTauris im nawilze, romelic 
kriminologias exeba. aRniSnuli aucilebelia radgan, mkiTxvelma 
kargad gaiazros ra mimarTeba aqvT erTmaneTTan kriminalizaciis 
procesze msjelobasa da kriminologias, romelic, erTi SexedviT, 
filosofiuri sakiTxia. 

kriminologia – criminology – warmoSobilia laTinuri 
sityvidan “crimen” (danaSauli) da sityvasityviTi Targmanis 
mixedviT, danaSaulze moZRvrebas niSnavs. es sityva pirvelad, 1879 
wels, frangma anTropologma topinardim gamoiyena, xolo 6 wlis 
Semdeg italielma iuristma garofalom sityva ,,kriminologia“ 
gamoiyena, rogorc cneba da swored am cnebas daukavSira sakuTari 
wignis saTauri “criminologie”.5 kriminologia ikvlevs damnaSavesa da 
mis socialur garemos, danaSaulis warmoSobis gamomwvev mizezebsa 
da xelisSemwyob pirobebs; danaSaulis msxverplis rolsa da 
mdgomareobas, damnaSavis kavSirs danaSaulis msxverplTan da 
danaSaulis Tavidan acilebis xerxebs.6  

kriminologia swavlobs danaSaulis individualur da 
socialur wanamZRvrebs, aseve, danaSaulis, rogorc socialuri 
fenomenis bunebas.7 kriminologia qceviTi da socialur 
mecnierebebis interdisciplinuri sferoa da misi, rogorc 
disciplinis, ZiriTadi wyaroebi momdinareobs sociologiidan, 
socialuri Teoriidan, fsiqologiidan, filosofiidan, istoriidan 
da ufro iSviaTad - ekonomikidan da politikuri mecnierebebidan. 
kriminologebi cdiloben, gamoikvlion konkretuli danaSaulis 
gamovlinebis maxasiaTeblebi da am danaSaulis socialuri 
agebuleba, aseve pasuxi gascen danaSaulis warmoSobisa da 
arsebobis istoriul, ekonomikur, politikur da socialur 
kondiciebs.8  

zemoTqmulis Sejerebisa da ufro martivi cnebis 
Camoyalibebis mizniT, unda iTqvas, rom kriminologia deviaciuri 
qcevisa da am qcevaze socialuri reaqciebis akademikuri 
disciplinaa. 

 

 

 
5 SalikaSvili m., kriminologia, meridiani, Tbilisi, 2017, 3. 
6 iqve. 
7 Lacey N. and Zedner L., “Legal Constructions of Crime” in Maguire M., Morgan R., and Riener R., (eds) 

The Oxford Handbook of Criminology, 5th ed., Oxford University Press, 2012, 160. 
8 iqve. 
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1.1 kriminologiis ganviTarebis mokle mimoxilva 

 

xSiria SemTxvevebi, rodesac kriminologia ganixileba ara 
rogorc damoukidebeli disciplina, aramed rogorc sisxlis 
samarTlis Semadgeneli nawili an misi erTgvari gagrZeleba. ra 
Tqma unda, aRniSnuli safuZvelSive araswori midgomaa. aseTi 
Sexedulebebi sul mcire xels uSlis kriminologiis ganviTarebas. 
kriminologiis kvlevis sagani gacilebiT didia, vidre sisxlis 
samarTlisa da swored kriminologiazea damokidebuli (unda iyos 
mainc) qveyanaSi danaSaulis warmoSobisa da misi Tavidan acilebis 
mizezebis kvleva. aseve, swored kriminologiur kvlevebze 
dayrdnobiT unda ganisazRvrebodes qveynis sisxlis samarTlis 
politika. amasTan, rTulad Tu moiZebneba iseTi mecniereba, 
romelsac kavSiri erTdroulad imdenive sxva damoukidebel 
mecnierebebTan aqvs, rogorc es kriminologias gaaCnia. am 
mecnierebebidan, pirvel rigSi, filosofiaa gamosayofi, radgan 
swored filosofosebis damsaxurebaa kriminologiis Seqmna da misi 
dRevandeli formiT arseboba.   

 yvelaze metad gavrcelebuli Sexedulebis Tanaxmad, 
kriminologias safuZveli me-19 saukuneSi Cauyara italieli eqimis 
Cezare lombrozos orazrovanma frenologiurma9 Sromebma, 
romlebic xSirad ,,klasikur kriminologiad” moixsenieba xolme.10 
Tumca aRniSnuli mcdari mosazrebaa, radgan lombrozo 
kriminologiis pozitivisturi skolis fuZemdeblad aris miCneuli, 
xolo maSin, rodesac klasikur kriminologiaze vsaubrobT, pirvel 
rigSi, aRniSvnis Rirsi jon hovardi da ieremia bentami arian, 
filosofosebi, romlebic sakuTari ZalebiT SeeWidnen iseT 
sakiTxebs, romelsac dRes kriminologia awesrigebs.11 isini 
profesiiT iuristebi iyvnen, xolo midrekilebiT - disidentebi an 
utilitaristebi, romlebsac muSaoba uwevdaT sxvadsxva socialur, 
iuridiul da politikur sakiTxebze da sjerodaT, rom cvlilebis 
SesaZlebloba SeiZleboda mxolod maSin gaCeniliyo, Tu 
dadgindeboda yvela alogikuri kanonis, institutis da arsebuli 
praqtkis arsebobis mizezi.12 jon stiuart milis mixedviT, ,,bentami 
samarTlis filosofias, rogorc qaoss ise SeeWida, xolo misi 
wasvlis Semdeg aRniSnuli ukve mecnierebad iyo qceuli”.13 hovardis 

 
9 frenologia - mcdari Teoria, romlis mixedviTac, TiTqos adamianis fsiqikuri 
da moraluri Tvisebebis gamocnoba SeiZleba misi Tavis qalis moyvanilobis 
mixedviT. 
10 Millie A., Philosophical Criminology: New Horizons in Criminology, Policy Press, 2016,  1. 
11 Mannheim H., Comparative Criminology, London: Routlege and Kegan Paul, 1965, vol. 1, 79. 
12 Rock P., “Sociological Theories of Crime”, in Maguire M., Morgan R., and Riener R., (eds) The Oxford 

Handbook of Criminology, 5th ed., Oxford University Press, 2012, 39. 
13 Mill J.,  On Bentham and Coleridge, London: Chatto and Windus, 1950 (pirvelad gamoica 1838 
wels, xelaxla gamoica 1950 wels) 75. 
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da bentamis garda, kriminologiis fuZemdeblebad, aseve, 
moixsenieben Cezare bekarias, tomas hobss, jon loks da Jan-Jak 
rusos, mkvlevarebs romlebic filosofosebi iyvnen da ara 
kriminologebi. am periodis filosofosebis Sexedulebebs 
danaSaulsa da mis kontrolze xSirad azrovnebis 
ganmanaTleblobis fazadac moixsenieben14, magram msgavs 
Sexedulebas eWvqveS ayenebs sociologi devid garlandi.15 metic, 
kriminologiis SedarebiT Tanamedrove istoriaSic ki uamravi 
filosofiuri sawyisis povnaa SesaZlebeli. magaliTad, me-19 
saukunidan kriminologebisTvis cnobilni gaxdnen emil diurkemi, 
karl marqsi da jon stiuart mili. me-20 saukunidan 
kriminologiuri interesi ikveTeba analitikur filosofiasTan, 
risi dasturic riCard rortis naSromebia.16 amas garda, uamravi 
kriminologiuri literatura arsebobs, romelic 
eqzistencializmiT aris STagonebuli. yvelaze gamorCeuli naSromi 
am kuTxiT miSel fukos “disciplina da sasjelia” (Discipline and 

Punish, 1977).17  
yovelive zemoaRniSnuli cxadyofs, Tu raoden didi gavlena 

aqvT filosofosebis naSromebs kriminologiis ganviTarebaze da 
ufro konkretulad, filosofias kriminologiaze. kriminologiisa 
da misi mimdinareobebis Sesaxeb kidev bevris Tqma SeiZleba, magram 
am etapze da naSromis miznidan gamomdinare, maTze aq meti 
yuradReba ar gamaxvildeba, Tumca aucileblia filosofiasa da 
kriminologias Soris kavSirze ramdenime damafiqrebeli SeniSvna 
kidev gakeTdes momdevno paragrafSi. 

 

1.2 filosofia kriminologiaSi 

 

xsenebuli filosofosebis wyalobiT, kriminologia wlebis 
ganmavlobaSi ganviTarda rogorc interdisciplinuri da 
damoukidebeli disciplina, romelsac hyavs Tavisi mkvlevarebi da 
praqtikosebi. isini winamorbedebisgan gansxvavebiT dRes 
kriminologebad moixsenebian. Sesabamisad, dRevandeli 
gadmosaxedidan kriminologiis kavSiri filosofiasTan dakargulia. 
pedagogiuri TvalsazrisiTac, kriminologia da filosofia 
miCneulia erTmaneTisgan damoukidebel sagnebad, romlebsac, 
savaraudod, araviTari kavSiri ara aqvs erTmaneTTan. magaliTad, 
universitetebSi es ori sagani absoluturad sxvadasxva 

 
14 ix.: Beirne P., (ed) Introduction to the Origins and Growth of  Criminology, Aldershot: Darmoutg, 1994, 

xii. 
15 ix.: Garland D., “Of Crimes and Criminals: The Development of Criminology in Britain”, in Rock P. 

(ed.), A History of British Criminology, Oxford Clarendon Press, 1988. 
16 Millie A., Philosophical Criminology: New Horizons in Criminology, Policy Press, 2016,  2. 
17 iqve. 
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fakultetebze (skolebSi) iswavleba. qarTul realobaSi 
kriminologia aris sagani, romelic savaraudod mxolod 
iuristebisTvis ikiTxeba da Sesabamisad, iuridiuli da filosofiis 
fakultetis studentebs araviTari Sexeba aqvT erTmaneTTan. isini 
ise amTavreben umaRles saswavleblebs da iReben diplomebs, rom 
SeiZleba ramdenime arCeviTi sagani hqondeT gavlili erTmaneTis 
sferoebidan.  

es gasagebicaa, radgan aramarto studentebs, aramed sxva 
mkvlevarebsac xSirad aviwydebaT, rom jer kidev ramdenime saukunis 
win gansxvaveba fizikur da socialur mecnierebsa da filosofias 
Soris arc ise mkveTri iyo.18 daaxloebiT 20 saukunis ganmavlobaSi 
filosofia da socialuri mecnierebebi erT sagnad ganixileboda. 
Sesabamisad, antikuri periodis da Sua saukuneebis filosofosebi 
msjelobdnen iseT sakiTxebze, romelsac dRes fsiqologebi, 
sociologebi da kriminologebi Seiswavlian.  

marTlac, filosofiasa da danaSauls Soris kavSiri antikuri 
periodidan iRebs saTaves. kriminologiisTvis umTavresi kiTxvebi: 
ra aris danaSauli, ratom Cadian adamianebi danaSauls da ra 
pasuxi unda gasces marTlmsajulebis sistemam danaSauls, bolo 
ramdenime aTwleuls Tu ar CavTvliT, swored filosofosebis mier 
gadasawyveti sakiTxi iyo. faqtia isic, rom danaSaulis, samarTlisa 
da marTlmsajulebis cnebebi, romlebsac kriminologia efuZneba, 
iseTive problemuria dRes, rogorc is iyo saukuneebis win. am 
urTules sakiTxebze Widilis dasawyisi swored saukuneebis win 
didi filosofosebis platonis, kantis, bentamis, bekariasa da 
marqsis naSromebSi unda veZeboT.19 swored amiT aixneba is faqti, 
rom kriminologiis saxelmZRvaneloebis umetesoba kriminologiis 
istoriuli aspeqtebis, aseve, sxvadsxva kriminologiuri Teoriebis 
ganxilvis sawyis wertilad aRniSnuli filosofosebis naSromebs 
uTiTebs. 

miuxedavad amisa, kriminologia arasdros yofila iseTi 
disciplina, romelic filosofosebis mxridan saTanado 
yuradRebis, analizisa da kritikis obieqti gamxdariyo. metic, arc 
danaSaulis mkvlevarebi Tvlian, rom TavianTi SromebiT SeuZliaT 
mniSvnelovani wvlili Seitanon filosofiisTvis sxadasxva 
mniSvnelovani mimarTlebebis ganviTarebaSi. amis mizezad, pirvel 
rigSi, albaT mainc sxvadasxva axali samecniero dargis da 
gansakuTrebiT pozitivisturi mecnierebebis aRorZineba unda 
dasaxeldes.20 magram axali mecnierebis gamoCena sulac ar unda 
iyos imis winapiroba, rom man ver moaxerxos Tanaarseboba im 

 
18 aRniSnul sakiTxze srulyofili msjelobis gasacnobad ix.: Bemton T. and Craib I., 

Philosophy of Social Science: Philosophical Issues in Social Thought, 2nd ed. Palgrave Macmillan, 2010, 1. 
19 Williams C. R., and Bruce A. A., “Philosophy, Crime, and Theoretical Criminology.” Philosophy, Crime, 

and Criminology, Bruce A. A. and Williams C. R., (eds.) University of Illinois Press, 2006, 4.  
20 iqve. 



17 

 

mecnierebasTan erTad, romlidanac is warmoiSva. swored amitom, 
winamdebare naSromSi SerCeulia iseTi pozicia, romlis mixedviTac 
filosofia da kriminologia erTmaneTTan mWidro kavSirSi unda 
iyvnen, Tu kriminologias surs Tavi gaarTvas masze dakisrebul 
amocanas. ufro konkretulad - Tu kriminologias surs, 
gaumklavdes iseT sakiTxebs, rogorebicaa danaSaulis warmoSoba, 
misi gamomwvevi mizezebi da danaSaulis kontroli, maSin gverds 
ver avuvliT sxvadasxva filosofiur cnebebs, radgan maT gareSe 
nebismieri analizi, arasrulyofili iqneba. gansakuTrebiT bolo 
periodSi uamravi naSromi eZRvneba danaSauls, danaSaulis 
kontrols, sasjelebs, sisxlis samarTlis marTlmsajulebis 
sxvadasxva aspeqtebs. Tumca, iqidan gamomdinare, rom am naSromebSi 
filosofiuri analizi naklebad aris gamoyenebuli,  
kriminologiisTvis zemoTxsenebuli sakvlevi umTavresi obieqtebi 
yovel axal naSromTan erTad ufro metad problemuri xdeba.  

imisTvis, rom kriminologiasa da filosofias Soris kavSiri 
kidev ufro mkveTrad warmoCindes, aucilebelia, mokled iTqvas, Tu 
ra aris filosofia. saimon bleqbernis ganmartebis mixedviT 
filosofia ,,swavlobs samyaros yvelaze zogad da abstraqtul 
maxasiaTeblebsa da cnebebs, romelTa saSualebiTac Cven vfiqrobT. 
misi sakvlevi cnebebia: azrovneba, arsi, mizezi, mtkicebuleba, 
WeSmariteba da a.S.”.21 aqedan gamomdinare, SesaZlebelia daskvnis 
gakeTeba, rom filosofia iseT cnebebsa da kategoriebs ikvlevs, 
romelTa daxmarebiTac xdeba samyaros Semecneba. rac yvelaze 
mniSvnelovania, swored filosofiis sakvlevia iseTi cnebebi, 
romelic safuZvels sxva ufro speficiuri sakiTxebis analizs 
udebs. magaliTad, mizezi - samarTlis, marTlmsajulebis da 
danaSaulebrivi qcevis axsnisaTvis aucilebeli maxasiaTebelia. 
Sesabamisad, arsebiTia isic, rom samarTlis, danaSaulisa da 
marTlmsajulebis sakiTxebis kvleva sakuTriv mizezis cnebis 
garkveviTac iyos dakavebuli. am fonze gasakviria, rom 
filosofosebma mizezis safuZvlebis kvlevas saukuneebi moandomes, 
maSin, rodesac kriminologebs am cnebisTvis naklebi yuradReba 
aqvT daTmobili. arada, sxvadasxva movlenis mizezis axsna, 
sakuTriv mizezis cnebis gareSe SeuZlebelia. metic, mizezi 
adamianTa yofis erT-erTi ZiriTadi aspeqtia, dakavSirebuli 
imasTan, Tu rogor aRviqvamT sakuTar Tavs, sxvebs da adamianis 
adgils sazogadoebaSi, ra gzebiT viRebT codnas im samyaros 
Sesaxeb, romelSic vcxovrobT, rogor gvesmis da aRviqvamT sxvebis 
arCevnebs da qmedebebs da rogor vansxvavebT erTmaneTisgan kargsa 
da cuds.22 

 
21 ix.: Blackburn, S. The Oxford Dictionary of Philosophy. New York: Oxford University Press, 1994, 

246. 
22 Williams C. R., and Bruce A. A., “Philosophy, Crime, and Theoretical Criminology.” Philosophy, Crime, 

and Criminology, Bruce A. A. and Williams C. R., (eds.) University of Illinois Press, 2006, 16.  
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am kuTxiT Cven adamianebsa da sazogadoebas filosofiurad 
vikvlevT, ,,sakuTriv is cnebebi, romelTa daxmarebiTac Cven am 
fenomens  vudgebiT, aris calke kvlevis obieqti”.23 marTlac, iseTi 
cnebebi, rogoricaa: ,,danaSauli”, ,,kanoni”, ,,marTlmsajuleba”, 
,,mizezi”, ,,samarTlianoba”, ,,kanonis uzenaesoba” da misTanani 
SeuZlebelia gazomil iqnes mxolod mecnierul doneze da maTze 
msjelobisas aucilebelia am sakiTxebis filosofiuri Semecneba da 
analizi. aqedan gamomdinare ki SesaZlebelia imis Tqma, rom 
filosofia kriminologiaSi naklebad interesdeba danaSaulis 
statistikiTa da tendenciebiT. igi ufro interesdeba am 
ukanasknelidan gamomdinare danaSaulis cnebebiT.  

zemoaRniSnuli dakvirveba am etapze sakmarisia imis 
dasamtkiceblad, rom filosofias sakmaod didi gavlena aqvs 
kriminologiaze. metic, filosofiis potenciuri gavlena 
kriminologiaze SeiZleba Semdegi ori mimarTulebiT Camoyalibdes: 
pirveli, filosofia warmoadgens kriminologiuri azrovnebis, 
kvlevisa da codnis safuZvels da aqedan gamomdinare, 
kriminologia eyrdnoba filosofias imisTvis, rom Camoayalibos 
kriminologiis sakvlevi sakiTxebTan dakavSirebuli varaudebi, 
Teoriebi da meTodebi. meore, filosofia warmoadgens ara 
safuZvels, aramed kriminologiis damxmare mecnierebas.24 damxmare 
mecnierebas – imdenad, ramdenadac filosofia exmareba 
kriminologias gamoikvlios is ZiriTadi cnebebi, romlebic 
SemdgomSi kriminologiur doneze ufro detalurad iqneba 
gaanalizebuli da Sejerebuli. savaraudod, orive aRniSnuli 
mimarTuleba Taviseburad sworia, radgan swored filosofiis da 
filosofosebis Sromebis safuZvelze Seiqmna kriminologia da 
dRes realurad igi warmoadgens kriminologiis damxmare 
mecnierebas. Cven SegviZlia Tavisuflad vTqvaT, rom filosofia 
kriminologiaSi epistemologiurad, ontologiurad (an 
metafizikurad), eTikurad da esTetikurad afasebs danaSauls. 
Sesabamisad, am gagebiT kriminologia swored danaSaulis 
filosofiaa. Tu, magaliTad, samarTals samarTlis filosofia 
ikvlevs, romelic filosofiis nawilia da ara samarTlisa da 
Sesabamisad, mis ,,dasawyissa” da “dasasruls” filosofia 
gansazRvravs25, danaSaulsac danaSaulis filosofia ikvlevs, 
romelic Teoriul doneze swored kriminologias warmoadgens 
(kriminologiuri Teoriebi praqtikaSi realur asaxvas praqtikuli 
kriminologiis safuZvelze axerxeben). marTlac, kriminologebi 
Secnobilad Tu Seucnoblad ikvleven sxvadasxva filosofiur 

 
23 ix.: Blackburn, S. The Oxford Dictionary of Philosophy. New York: Oxford University Press, 1994, 4. 
24 ix.: Benton T., and Craib I., Philosophy and social science: The philosophical foundations of social 

thought. New York: Palgrave, 2001, 11. 
25 xubua g., samarTlis Teoria, gamomcemloba `meridiani~, Tbilisi, 2004, 16. 
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sakiTxebs. magaliTad, danaSaulis gamomwvevi mizezis kvleva Tavis 
TavSi metafizikur da epistemologiur kvlevasac moicavs. aseve, 
qmedebis kriminalizaciis Semdeg, rodesac kriminologebi 
swavloben danaSaulebriv qmedebas, isini realobis garkveul 
Sexedulebebsa da adamianis mdgomareobis calkeul aspeqtebs 
ontologiurad afaseben. aRniSnuli cnebebisa da sakvlevi 
obieqtebis wyaro ki moralidan iRebs saTaves.26 

Sejamebis saxiT unda iTqvas, rom kriminologiis gverdiT, 
romelic danaSaulisa da danaSaulebriobis Seswavlas am 
disciplinis konvenciuri meTodologiebis safuZvelze cdilobs, 
arsebobs filosofiuri kriminologia, romelic xsenebuli 
meTodologiebis epistemologiur, ontologiur, eTikur da 
esTetikur aspeqtebs ikvlevs kriminologiis, rogorc mecnierebis 
srulyofis mizniT. filosofiuri kriminologia (anu filosofia 
kriminologiaSi), rogorc aseTi kriminologiis sakvlev obieqts ki 
ar cvlis, igi ubralod sxva gzebiT ikvlevs imave obieqtebs. 
danaSaulis warmoSobis (kriminalizaciis) mizezebis 
kriminologiuri analizi filosofiuri analizicaa, radgan am 
sakiTxis kvleva filosofiuri analizis gareSe am sakiTxis 
srulyofil kvlevaze uaris Tqmis tolfasia. swored amitom, am 
etapze SesaZlebelia Semdegi daskvnis gakeTeba: kriminalizaciis 
procesis kriminologiuri analizi, Tavis mxriv, am procesis 
filosofiuri analizicaa, radgan danaSaulis warmoSobis Taobaze 
swori kiTxvebis dasma iseve gamomdinareobs kriminologiidan, 
rogorc - filosofiidan.  

 

1.3 kriminologiisa da kriminalizaciis procesis 

urTierTmimarTeba 
 

wina paragrafSi saubari Seexeboda kriminologiisa da 
filosofiis urTierTkavSirs da gakeTda daskvna, rom calkeuli 
kriminologiuri sakiTxis analizi filosofiuri analizicaa. am 
etapze ki mniSvnelovania, gairkves ra urTierToba aqvT erTmaneTTan 
kriminologiasa da kriminalizacias.  

kriminologebisTvis saqmianobis sawyisi wertili unda iyos 
sisxlis samarTlis zogadi cnebis gaazreba da gamokvleva. rodesac 
vaxsenebT sisxlis samarTlis zogad cnebas, igulisxmeba aramarto 
misi formaluri maxasiaTeblebi, aramed misi gansakuTrebuli 
miznebi da funqciebic. am sakiTxebze dafiqrebisa da msjelobisas 
aucileblad wamoiwevs sakiTxi imis Taobaze, Tu ratom iTxovs 

 
26 Williams C. R., and Bruce A. A., “Philosophy, Crime, and Theoretical Criminology.” Philosophy, Crime, 

and Criminology, Bruce A. A. and Williams C. R., (eds.) University of Illinois Press, 2006, 18.  
 



20 

 

samarTlebrivi wesrigi calkeuli qmedebis sisxlis samarTlis 
wesiT daregulirebas da ratom ar gamoiyeneba amave qmedebisaTvis 
iseTi regulirebis meqanizmebi, rogoricaa samoqalaqo an 
administraciuli samarTali, andac ratom ar vacliT adamianebs, 
Tavad moagvaron maT Soris arsebuli urTierToba? ratom unda 
velodoT maindamainc prokurors, romelic Tavisi iniciativiT 
gadawyvets devnis dawyebis sakiTxs da ratom unda gamoviyenoT 
sasjeli im adamianis mimarT, vinc Cadis garkveul qmedebas? ratom 
viyenebT zogierTi saxis socialuri zianis mimarT sisxlis 
samarTals da ratom viyenebT igive donis socialuri zianisTvis 
(an kidev ufro meti zianis momtani qmedebisTvis) - samoqalaqos? 
magram, rodesac kriminologebi gadavSliT sisxlis samarTlis 
kodeqss, gamoCndeba, rom iq Sesuli calkeuli danaSaulis cneba 
Sedgenilia iuristebis mier procesualuri terminologiiT, 
romelic ver dagvexmareba zemoaRniSnul kiTxvebze pasuxis 
gacemaSi. martivi eniT rom iTqvas, sisxlis samarTlis kanoni aris 
is, rasac mosamarTle iyenebs sisxlis samarTlis procesze. am 
procesma adamianis braleuloba unda daadginos gonivrul eWvs 
miRma standartiT da es procesi, SemosazRvrulia (maT Soris) 
Semdegi procesualuri principebiT: kanonierebis principi da 
udanaSaulobis prezumfcia. yovelive es ki did daxmarebas ver 
gauwevs kriminologs iseT kiTxvebze pasuxis gasacemad rogoricaa: 
ratom sisxlis samarTlis kanoni? ratom akrZala saxelmwifo 
konkretuli qmedeba sisxlis samarTlis wesiT? ratom moaxdina 
saxelmwifom qmedebis kriminalizacia? kriminologebis umravlesoba 
CaTvlis, rom am kiTxvebze pasuxi politikur TeoriaSi an 
filosofiaSia mosaZebni.  

erTi SexedviT, marTlac SesaZlebelia, es yvelaferi ar 
Candes kriminologiisaTvis relevantur kiTxvebad, magram es mcdari 
mosazrebaa. umartivesi ganmartebis mixedviT, romelic Tavad 
kriminologiis saxelidan gamomdinarebs, es aris mecniereba 
danaSaulis Sesaxeb, magram ras warmoadgens danaSauli da 
Sesabamisad, vin SeiZleba iyos damnaSave, gawerilia kanonSi, 
romelic absoluturad sxva dargs ganekuTvneba. kriminiologiasa 
da sisxlis samarTals sakmaod rTuli urTirToba aqvT, magram maT 
Soris kavSiris TvalsaCinod dasanaxad gamodgeba cnobili 
kriminologebisa da sxva mecnierebis mier kriminologiis 
ganmartebebi. profesor hans butelies martivi ganmartebiT, 
kriminologia ,,aris socialuri mecniereba, romelic ikvlevs 
sisxlis samarTalTan dakavSirebul qmedebas”.27 aRniSnulis 
msgavsad, amerikeli kriminologebis: edvin sazerlendisa da 
donald kresis ganmartebis mixedviT, kriminologia 
dainteresebulia ,,sisxlis samarTlis kanonis miRebiT, maTi 

 
27 Boutellier H., Crime and Morality: The Significance of Criminal Justice in Post-modern Culture, Kluwer 

Academic Publishers, Dordrecht, 2013, 1. 
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darRveviT da darRveul kanonze Sesabamisi reaqciebiT”.28 
sociologi stenli koeni TiTqmis am ukanasakneli kriminologebis 
ganmartebas eyrdnoba da Tvlis, rom kriminologias mxolod sami 
sakvlevi kiTxva aqvs: ,,ratom aris sisxlis samarTlis kanoni 
miRebuli? ratom irRveva isini? ra unda vqnaT maTi darRvevis 
Tavidan asacileblad?”.29 erT-erTi ganmartebis mixedviT, 
kriminologia upirvelesad ikvlevs danaSaulis warmoSobis 
gamomwvev mizezebsa da xelisSemwyob pirobebs.30 yovelive 
aRniSnulis gaTvaliswinebiT cxadia, kriminologiasa da sisxlis 
samarTals Soris arsebobs logikuri kavSiri, radgan orive erT 
umTavres cnebas - danaSauls ikvlevs, Tumca am kvlevis farglebSi 
kriminologia gacilebiT met siRrmeSi Sedis, mas sisxlis 
samarTalze gacilebiT meti ainteresebs. rogorc zemoaRniSnuli 
mecnierebi uTiTeben, kriminologias ainteresebs sakuTriv 
danaSaulis miRebis/warmoSobis SemTxvevebi, rac swored 
kriminalizacias gulisxmobs, anu process, rodesac saxelmwifo 
Tavis moqalaqeebs ukrZalavs calkeul qmedebas da mas sisxlis 
samarTlis wesiT dasjadad acxadebs. Sesabamisad, kriminalizacia 
swored kriminologiis sakvlevi obieqtia da ara sisxlis 
samarTlis. sisxlis samarTali kriminalizaciis procesSi 
CaerTveba mas Semdeg, rac moxdeba qmedebis kriminalizacia. Tavis 
mxriv, qmedebis kriminalizaciaze msjelobisas, rogorc ukve 
aRiniSna, kriminologias esaWiroeba filosofiuri analizic, 
radgan amis gareSe am urTulesi procesis srulyofili analizi 
warmoudgenelia.  

kriminologia gacilebiT metia, vidre sisxlis samarTali. 
kriminologia warmoadgens e.w. ,,Sexvedris adgils”31 sxvadasxva 
disciplinidan wamosuli ideebisTvis, romelic danaSaulis 
problemas Seexeba. winamdebare naSromis miznebidan gamomdinare, es 
ideebi SeiZleba modiodes filosofiidan, sisxlis samarTlidan, 
sociologidan da a.S., magram es imas sulac ar niSnavs, rom 
kriminalizaciis procesTan asocirebuli ideebi iqneba 
filosofiuri an sisxlissamarTlebrivi. es ideebi mainc 
kriminologiuri iqneba, radgan, Tu Cven vaRiarebT kriminologias, 
rogorc damoukidebel disciplinas, swored am damoukidebeli 
disciplinis eqskluziur iurisdiqcias miekuTvneba danaSaulis 
warmoSobis anu kriminalizaciis mizezebis kvleva da yvela sxva 
mecnierebidan aRebuli idea am sakiTxTan dakavSirebiT damxmare 
iqneba. TavisTavad, is faqti, rom idea damxmarea, ar niSnavs mis 
meorexarisxovnobas. zog SemTxvevaSi aRniSnuli piriqiTac SeiZleba 

 
28 Sutherland E., and Cressey D., Principles of Criminology, 5th ed., Philadelphia: Lippincott, 1955, 3. 
29 Cohen S., Against Criminology, 4th ed., Transaction Publisher, New Brunswick, New Jersey, 2009, 9.  
30 SalikaSvili m., kriminologia, meridiani, Tbilisi, 2017, 3. 
31 Garland D. and Sparks R., Criminology, Social Theory and the Challenge of our Times, The British 

Journal of Criminology 40(2), 189-204, 191.  
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iyos. dabolos, daskvnis saxiT unda iTqvas, rom kriminalizaciis 
procesisa da kriminologiis mimarTeba Zalian martivia, es procesi 
ver aixsneba kriminologiuri analizis gareSe, radgan Tavad 
kriminologiis umTavresi sakvlevi obieqti (danaSauli) 
damokidebulia kriminalizaciaze. saxelmwifos mier garkveuli 
qmedebis kriminalizacia rom ar xdebodes, maSin kriminologias 
sxva sakvlevi obieqtis moZebna mouwevda. 

 

2 saxelmwifos roli kriminalizaciis procesSi 

kriminalizaciis procesis mTavari Semoqmedia saxelmwifo. 
metic, kriminalizaciis procesze monopolia aRebuli aqvs 
saxelmwifos, romelic qmedebis kriminalizaciis safuZvelze 
konkretuli qveynis teritoriaze Tavis moqalaqeebs garkveul 
SezRudvebs uwesebs.32 aRniSnuli warmoadgens cnobili sociologi 
maqs veberis mier Camoyalibebul da farTod aRiarebuli 
saxelmwifos erT-erTi mTavari uflebamosilebis ganmartebas, 
romelsac Tavisi moqalaqeebis mimarT fizikuri Zalis gamoyenebaze 
aqvs eqskluziuri uflebamosileba.33 analogiurad, profesor guram 
naWyebias azriT, ,,saxelmwifo sisxlis samarTlis dargSi 
kanonmdebelia” da swored saxelmwifo wyvets im sakiTxs, Tu 
romeli qmedeba CaiTvalos danaSaulad da, maSasadame sisxlis 
samarTlis wesiT dasjadad.34 amasve mowmobs saqarTvelos 
sakonstitucio sasamarTloc, romelic uTiTebs, rom ,,saxelmwifos 
politikis sferoa, romeli qmedebis kriminalizacias moaxdens da 
rogor sasjels daawesebs konkretuli qmedebis CadenisTvis, radgan 
swored xelisuflebas unda hqondes efeqtiani SesaZlebloba, 
ebrZolos konkretuli qmedebebidan momdinare safrTxeebs da maTi 
simZimis, seriozulobis gaTvaliswinebiT moaxdinos maTi 
kriminalizeba, amasTan, SearCios pasuxismgeblobis is zoma, 
romelic sakmarisi da efeqtiani iqneba  qmedebidan momdinare 
safrTxeebTan sabrZolvelad”.35  metic, filosofos Josef racis 
mixedviT, saxelmwifos kanonSemoqmedebiTi uflebamosilebis 
SezRudva absoluturad warmoudgenelia.36 saxelmwifos xelSi 
msgavsi Zaluflebis Tavmoyra savsebiT gasagebia, radgan es TviTon 

 
32 Gerth H.H. and Mills C. W., From Max Weber: Essays in Sociology, Routledge & Kegan Paul, London, 1991, 77. 
33 iqve. 
34 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 135. 
35 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos 
parlamentis winaaRmdeg“, II, 33. 
36 Raz J., The Concept of A Legal System: An Introduction to the Theory of Legal System, 2nd ed. Oxford, 

Oxford University Press, 1980, 27. 
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saxelmwifos arsebobisTvis aris aucilebeli37, magram, miuxedavad 
amisa, saxelmwifos yvela SemTxvevaSi esaWiroeba winaswar 
dadgenili legitimuri procesi, romlis mixedviTac, igi Tavisi 
moqalaqeebisTvis garkveuli qmedebis akrZalvas moaxdens. es 
procesi saWiroa, radgan zogadad kanoni, konkretulad ki sisxlis 
samarTlis kanoni aris brZaneba, romelic CarCoebSi aqcevs 
adamianis moqmedebis Tavisuflebis areals da iTvaliswinebs 
tkivilis miyenebas yvela im adamianisTvis, vinc ar emorCileba am 
brZanebas.38 aqedan gamomdinare, kriminalizaciis process da 
zogadad qmedebis kriminalizacias, aucileblad Tan unda axldes 
samarTlebrivi an sxva myari gamamarTlebeli argumentebi – 
kriminalizaciis principebi.39 garda amisa moqalaqisTvis 
ganWvretadi unda iyos winaswar, romeli qmedeba iqneba 
kriminalizebuli. 

Tanamedrove liberaluri demokratiurli saxelmwifosaTvis 
da sisxlis samarlis sistemebisaTvis aucilebelia 
kriminalizaciis procesi principebis doneze mimdinareobdes. 
principebis arseboba aucilebelia im martivi mizezis gamoc, rom 
sisxlis samarTali warmoadgens socialuri kontrolis yvelaze 
mkacr saSualebas, romelic pirdapir mimarTulia adamianis qcevis 
sakontroleblad. aqedan gamomdinare, gasaziarebelia samarTlis 
profesorebis simesterisa da salivanis mosazreba imis Taobaze, 
rom ,,aravin, maT Soris, arc saxelmwifom, ar unda gamoiyenos Zala 
sxvis mimarT kargi mizezis gareSe. adamianis qcevis manipulacia 
moiTxovs gamamarTlebel arguments, gansakuTrebiT maSin, rodesac 
calkeuli qmedebis darRvevas mohyveba gamkicxavi da sadamsjelo 
mopyroba maT mimarT, vinc ar emorCileba saxelmwifos mier 
dadgenil akrZalvas. swored amitom, Tu ar arsebobs raime 
sarwmuno mtkicebuleba, parlamentma ar unda gamoiyenos sisxlis 
samarTali.40 aqedan gamomdinare, SesaZlebelia kidev ufro win 
wasvla da imis Tqmac, rom kriminalizaciis principebi aucilebelia 
aramarto maSin, rodesac saxelmwifo raime qmedebis akrZalvas 
apirebs, aramed maSinac, rodesac qmedeba ukve akrZalulia da 
swored am principebis mixedviT unda Sefasdes, ramdenad 
samarTlianad/sworad aris qmedeba akrZaluli. 

Tanamedrove anglo-amerikul samarTlis filosofiaSi met-
naklebad Sroma gaweulia kriminalizaciis procesSi saxelmwifos 
rolis legitimaciis kuTxiT: saerTo samarTlis sistema icnobs 

 
37 Lewis P.G., “Power, Legitimacy and the State”, in: Held D. et al. (eds.), States & Societies, Martin 

Robertson & Company Ltd., Oxford, 1983, 413. 
38 Raz J., The Concept of A Legal System: An Introduction to the Theory of Legal System, 2nd ed. Oxford, 

Oxford University Press, 1980, 22. 
39 baxtaZe u., zianis principi, rogorc kriminalizaciis erT-erTi safuZveli, 

“samarTlis Jurnali”, N2, 2016, 287-304, 288. 
40 Simester A.P. and Sullivan G.R., Criminal Law Theory and Doctrine, 2nd edition, Hart Publishing, 

Oxford. 2003, 5. 
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kriminalizaciis principebs, Tumca imisaTvis, rom davrwmundeT, 
gamarTlebulia Tu ara TiToeuli axali akrZalvis daweseba 
saxelmwifos mxridan, an zogadad romeli qmedeba unda akrZalos 
saxelmwifom, aucilebelia principebze meti. aucilebelia SeirCes 
swori principi an principebi, romelic ar SeewinaaRmdegeba 
samarTlebrivi saxelmwifos ideas da aucileblad gaiTvaliswinebs 
im Rirebulebebs, romlebic SesabamisobaSi unda iyos liberalur-
demokratiul politikur sistemasTan. saerTo samarTalSic 
problema swored is aris, rom ar arsebobs erTiani azri imasTan 
dakavSirebiT, Tu romelia kargi principi, magram isic aRsaniSnavia, 
rom am tipis qveynebSi kriminologebi da sxva mecnierebi 
xangrZlivi drois ganmavlobaSi ikvleven am sakiTxs, rasac ver 
vityviT saqarTvelosa da sxva kontinenturi samarTlis sistemis 
mqone qveynebze, sadac naklebi yuradRebaa gamaxvilebuli 
kriminalizaciis procesze. swored amitom, sanam moxdeba uSualod 
kriminalizaciis principebze saubari, mizanSewonilia, gamokvleul 
iqnes, ra mdgomareobaa am kuTxiT kontinenturi samarTlis sistemis 
mqone qveynebSi da, ra potenciuri axsna unda hqondes am uaRresad 
mniSvnelovani sakiTxis mimarT aseTi naklebi yuradRebis 
gamaxvilebas. 
 

2.1 kriminalizaciis procesis Zieba kontinenturi evropis 

samarTlis qveynebSi 

 

kontinenturi samarTlis sistemas (mag., saqarTvelSi, 
germaniaSi, safrangeTsa da a.S.) arasdros gamouCenia didi interesi 
kriminalizaciis safuZvlebis an ubralod saxlemwifos mxridan 
nebismieri sxva tipis akrZalvis dawesebis gamamarTlebeli 
mizezebis Seswavlis mimarT. am qveynebSi sisxlis samarTlis 
principebs Soris Cven wavawydebiT ,,kanonierebis princips”, 
,,sisxlis samarTlis, rogorc ukanaskneli saSualebis gamoyenebis 
princips (ultima ratio)”, ,,humanurobis princips”, ,,individualuri 
pasuxismgeblobis princips”.41 SesaZlebelia, es principebi raRac 
doziT dakavSirebuli iyos kriminalizaciasTan, magram arcerTi 
maTgani ar exeba im qmedebis bunebasa da maxasiaTeblebs, romlis 
akrZalvac gamarTlebuli iqneboda saxelmwifos mier. kiTxvaze 
pasuxi, Tu ratom iCenen kontinentze aseT nakleb yuradRebas 
kriminalizaciis sakiTxisadmi, SesaZlebelia veZioT nakleb 
interesSi, kerZod, kontinentze yuradReba maxvildeba ukve 
akrZalul qmedebebze da dasjadobaze. Sesabamisad, am sferoSi 
arsebuli samecniero literaturac swored imdagvaradaa 

 
41 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 23. 
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struqturirebuli, rom iSviaTad Tu sadme wavawydebiT 
kriminalizaciis procesze saubars. kidev erTi axsna imaSi 
mdgomareobs, rom kriminalizaciis procesi politikuri procesia, 
sadac swored politikuri neba TamaSobs did rols. samarTlebrivi 
standartebi da sazogadoebis Rirebulebebi aseT dros 
ugulebelyofilia. aqedan gamomdinare, Cven viRebT suraTs, 
rodesac mecnierebs ainteresebT es sagani, magram sakiTxis 
politikurobis gamo eridebian masze saubars. naklebi interesis 
gamoa es sakiTxi ,,mitovebuli”, Tu xsenebuli ridis gamo, faqtia, 
rom es iwvevs problemebs, rac imaSi gamoixateba, rom saxelmwifo, 
kritikuli analizis ararsebobis gamo, axdens kriminalizaciis 
procesis monopolizacias. Sedegad, mTavrobis mier inicirebuli 
kanonproeqtebi (xSir SemTxvevaSi isini SeiZleba sruliad 
usafuZvloc iyos) igzavneba parlamentSi, sadac aseve xSir 
SemTxvevaSi, yovelgvari analizis gareSe, iReben kanons da xdeba 
sazogadoebis Tavisuflebis kidev ufro metad SezRudva calkeul 
qmedebaze akrZalvis dawesebiT. rodesac vambob, rom yovelgvari 
analizis gareSe iReben kanons, aRniSnuli aris logikuri da 
praqtikuli dakvirvebis Sedegad gakeTebuli daskvna. logikurad, 
Tu saxelmwifoSi ar moqmedebs kriminalizaciis pricnipebi, es 
niSnavs, rom kriminalizacia xdeba dasabuTebis gareSe, rac Tavis 
mxriv imas niSnavs, rom qmedebis akrZalvasTan dakavSirebuli 
nebismieri analizic dausabuTebelia. dausabuTebeli analizi ki, 
analizi saerTod ar aris. praqtikuli dakvirvebis Sedegebi 
SegviZlia moviZioT konkretuli kanonebis ganmartebiT baraTebSi, 
romelsac naSromis mimdinareobisas mimovixilavT da sadac sakmaod 
mwiri informaciaa imis Taobaze, Tu ratom axdens saxelmwifo 
qmedebis kriminalizacias. aSkaraa, rom problema arsebobs da 
amitom mniSvnelovania kriminalizaciis procesisadmi naklebi 
yuradRebis mizezebis kidev meti kvleva. 

kidev erTi potenciuri mizezi yuradRebis naklebobisa, 
SeiZleba iyos kontinenturi da saerTo samarTlis sistemebSi 
samarTlis stuqturebs (aseve-cnebebs) Soris sxvaoba, rac 
gansxvavebuli ganaTlebis, samarTlebrivi azrovnebis da kvlevis 
obieqtiT aris ganpirobebuli. anglo-amerikuli samarTlebrivi 
TeoriaSi gavrcelebulia praqtikuli azrovneba, romelic 
principebiTaa gajerebuli, xolo kontinentze gavrcelebulia 
kognituri azrovneba, sadac upiratesoba eniWeba samarTlis 
ZiriTad cnebebs.42 martivad rom iTqvas, anglo-amerikuli Teoria 
principebzea orientirebuli, xolo kontinenturi Teoria cnebebze. 
maT Soris sxvaoba, profesor sevonis mixedviT, mdgomareobs imaSi, 
rom principebi SeiZleba ganxilul iqnes saSualebad, romelic 

 
42 Sevón K., ‘The concepts of “Rechtsgut”, “Handlung” and “Schuld” ’, in: Lahti R.,and Nuotio K., (eds.), 

Criminal Law Theory in Transition – Finnish and Comparative Perspectives, Finnish Lawyer’s Publishing 

Company, Helsinki, 1992, 127. 
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samarTlebrivi problemis gadasaWrelad erTgvar gaidlains 
warmoadgens, xolo cnebebi gviCvenebs imas, Tu sad unda veZeboT 
problema.43 

aqedan gamomdinareobs isic, rom kontinentze pozitiuri 
samarTali gacilebiT struqturirebulia, xolo normaTa wyoba 
statikuri.44 saerTo samarTalSi samarTlebriv normaTa wyoba - 
zogierTi mecnieris mosazrebiT, saerTod struqturis gareSea 
darCenili, ,,es sistema gasaocaria imiT, rom struqtura saerTod 
ar aqvs, swored amitom, sakmaod rTulia maTi sistemebad aRqma”.45 
pozitiuri samarTlis struqturuli saxiT arseboba imaze 
miuTiTebs, rom kontinenturi samarTlis Teoriac 
struqturirebulia. Teoriis struqturirebuloba ki am SemTxvevaSi 
imas gulisxmobs, rom calkeuli kvlevis sagani (magaliTad, 
danaSaulis cneba) CaSlilia ufro patara nawilebad da swored es 
nawilebia SemdgomSi detalurad ganxiluli.46 struqturirebuloba 
SeiZleba imasac gulisxmobdes, rom yvela ZiriTadi Teoria 
ganekuTvneba im TeoriaTa jgufs, romelic dominirebulia 
konkretul adgilas da mibmulia mmarTveli institutebisa da 
ideologiebis struqturas. ra Tqma unda, igive unda iTqvas 
adamianebzec. yvela adamiani cxovrobs raRac struqturul 
erTeulSi da fiqrobs am sazogadoebisTvis misaRebi ideologiis 
farglebSi, rac, ra Tqma unda, socialuri kontrolis erT-erTi 
saxea, saxeldobr, azrovnebis kontrolis.47 metic, rogorc 
kriminologi tomas matiiseni uTiTebs, mmarTveli ideologia qmnis 
xelSeuxebel da udavo samyaros, romelic aRiarebulia yvelas mier 
da romelic gamoricxavs sawinaaRmdego azrovnebas.48 am 
yvelafridan SeiZleba Semdegi daskvnis gakeTeba: samarTlis 
struqturaSi moqceva, qmnis struqturul azrovnebas, romelic 
kontinentze gansakuTrebiT TvalsaCinoa maSin, rodesac saxelmwifo 
iRebs axal kanonebs. axali kanonproeqtis SemuSavebis argumentacia, 
rogorc wesi, ar emyareba zogad liberalur mentalobas, an ufro 
zustad, kanonproeqtSi miTiTebuli ar aris xolme iseTi 
liberaluri frazeologia, romelic kanonproeqtis miRebas 
gaamarTlebda (magaliTad, adamianis Tavisufleba, avtonomiis 

 
43 iqve 127-128. 
44 Steward I. Critical Approaches in Comparative Law’, in: Oxford Universal Comparative Law Forum, no. 

1, 2002, 7. 
45 iqve. 
46 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 24. 
47 Garland D., The Culture of Control: Crime and Social Order in Contemporary Society, The University of 

Chicago Press, 2001, 77. 
48 Mathiesen T. ‘Selective Incapacitation Revisited’, in: Law and Human Behaviour, vol. 22, no. 4, 1998, 

455–469. 
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principi da a.S.),49 Tumca kanonproeqtSi miTiTebulia xolme 
sxvadasxva normatiul aqtebze, rogoricaa: konstitucia, 
saerTaSoriso xelSekrulebebi da konvenciebi, aseve, samarTlis 
zogadi principebi (im SemTxvevaSi, Tu isini miTiTebulia pozitiur 
samarTalSi).  

aRniSnuli sakiTxis gaanalizeba sxva kuTxiTac unda moxdes, 
is faqti, rom kontinenturi samarTlis sistema pirdapir ar 
uTiTebs liberalizmze, rodesac xdeba konkretuli kanonproeqtis 
avkargianobis analizi, sulac ar niSnavs imas, rom kontinenturi 
sistema naklebad liberaluria (SesaZlebelia gacilebiT metad 
liberaluric iyos) da zogierTi kontinenturi samarTlis 
specialistic sakmaod liberalurebi arian Tavis SexedulebebSi 
(magaliTad, klaus roqsini, merab turava, guram naWyebia da a.S.). am 
SemTxvevaSi mizezi martivia kontinenturi swavlebis meTodebi 
safuZvelSive gansxvavdeba saerTo samarTlis sistemisgan da 
Sesabamisad, kontinenturi samarTlis mecnierebic naklebad iyeneben 
filosofiur naSromebs, romlebic maT argumentebs gaamyarebda 
(gamonaklisia mag., g. naWyebia). es ki sakmaod mniSvnelovani 
faqtoria, romelic aucileblad unda iqnes gaTvaliswinebuli, 
rodesac mimdinareobs msjeloba imis Taobaze, Tu ratom uTmobs 
kontinenturi samarTlis sistema nakleb adgils kriminalizacias. 
anglo-amerikuli sistema kriminalizaciis sakiTxze msjelobisas 
naklebad eyrdnoba sisxlis samarTlis mecnierebas da misi 
ZiriTadi wyaroa im filosofosebis naSromebi, romlebsac 
aranakleb didi Rvawli miuZRviT kriminologiis mecnierebis 
ganviTarebaSi.50 wina TavSi saubari ukve iyo imaze, Tu ra didi 
roli iTamaSes filosofosebma kriminologiis dargis 
ganviTarebaze da gasakviri ar aris, rom kriminalizaciis procesis 
Taobaze kvlevebic xSirad swored filosofosebis SromebiT aris 
gajerebuli. 

kontinenturi samarTlis WrilSi kriminalizaciis sakiTxze 
msjelobisas aRsaniSnavia, rom Tu ar CavTvliT gamonaklisebs51 
kriminalizaciis principebi ucnobia kontinenturi samarTlis 
rogorc Teoriis, ise praqtikisaTvis. qarTul sisxlis samarTlis 

 
49 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 25. 
50 magaliTad, joel feinbergi filosofiis profesoria, entoni dafi da daglas 
husaki - kriminologebi, romlebic profesorebi arian filosofiis 
departamentSi, xolo endriu simesters xarisxi aqvs samarTlis filosofiaSi. 
eseni arin swored is mecnierebi, romlebmac mravali naSromi miuZRvnes 
kriminializaciis sakiTxis damuSavebas da swored maTi naSromebis wyalobiT da 
maT kvlevebze dayrdnobiT SemuSavda winamdebare naSromic. 
51 sxvadasxva wyarodan moZiebuli informaciaze dayrdnobiT, evropaSi mxolod 
ori saxelmwifoa – fineTi da SvedeTi, romelTa sisxlis samarTlis Teoriasa da 
sxvadasxva samTavrobo dokumentebSi saubari Seexeba ,,kriminalizaciis 
principebs”. 
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Teoriasa da praqtikaSi cnobilia, ori sisxlissamarTlebrivi 
principi – kanonierebis principi da ,,sisxlis samarTlis, rogorc 
ukanaskneli saSualebis gamoyenebis principi (ultima ratio), romlebic 
arapiradpir mainc exebian im sakiTxs, Tu rogori unda iyos 
legitimuri kriminalizacia. kanonierebis principi52 marto sisxlis 
samarTlis principia ar aris, is amavdroulad konstituciuri 
principicaa (magaliTad, germaniis konstituciaSi, aseve sloveniis 
konstituciaSi igi saxeldebiT aris moxseniebuli)53, radgan 
vrceldeba kanonmdebelzec da mosamarTlezec. kanoniereba aris 
konstituciuri danawesi, romelic ara mxolod zRudavs 
kanonmdebels calkeuli qmedebis kriminalizaciisas, aramed 
zRudavs sasamarTlo xelisuflebasac sisxlis samarTlis kanonis 
ganmartebisas da sasjelis gamoyenebisas.54 principi „ultima ratio“ 

vrceldeba mxolod kanonmdebelze da Sesabamisad, misi adgili 
unda iyos mxolod konstituciaSi da ara sisxlis samarTlis 
kodeqsSi. miuxedavad am ori principis arsebobisa, mainc ar 
SeiZleba imis Tqma, rom isini kriminalizaciis principebia. isini 
ufro ganekuTvnebian kriminalizaciis akrZalvis, vidre sakuTriv 
kriminalizaciis principebs.55 marTalia isini uaryofiTi 
principebia, magram, miuxedavad amisa, mainc bevri ramis Tqma 
SeuZliaT kriminalizaciis procesis legitimaciis Sesaxeb.  

 

2.2 kriminalizaciis procesi saqarTvelos magaliTze 

 

rogorc zemoT aRiniSna, kontinenturi evropis samarTlis 
qveynebSi da, maT Soris, saqarTveloSic, saxelmwifos mier qmedebis 
kriminalizaciisas amosavalia ori principi - kanonierebisa da 
„ultima ratio“ principi. orive maTgani uaryofiT princips warmoadgens. 
amasTan, am principebis arseboba sulac ar niSnavs imas, rom 
saxelmwifo am principebs did yuradRebas aqcevs qmedebis 
kriminalizaciisas. Sesabamisad, ismis kiTxva, rogor xdeba maSin 
kriminalizacia? Tu ar arsebobs principebi, ar arsebobs 
saxelmwifos valdebulebac, rom moaxdinos qmedebis 

 
52 ix.: xubua g., samarTlis Teoria, gamomcemloba `meridiani~, Tbilisi, 2004, 166. 
53 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 26. ixileT, aseve, saqarTvelos sakonstitucio sasamarTlos 2011 
wlis 11 ivlisis #3/2/416 gadawyvetileba saqmeze saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg II, 38. 
54 Binavince E.S., ‘The Structure and Theory of the German Penal Code’, in: American Journal of 

Comparative Law, vol. 24, 1976, 597. 
55 Tu, magaliTad, “ultima ratio” gamoyenebul unda iqnes, rogorc kriminalizaciis 
principi (rogorc es magaliTad, fineTSia), maSin igi kriminalizaciis negatiur 
principad unda moviazroT. ix.: Jareborg  N. ‘Criminalization as Last Resort (Ultima Ratio)’, in: 

Ohio State Journal of Criminal Law, vol. 2:2, 2005, 521–534. 
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kriminalizaciis gamarTleba, rac safuZvelSive mcdari midgomaa da 
saTaves udebs saxelmwifos mxridan am ukiduresad SemzRudavi 
berketis TviTneburad, yovelgvari dasabuTebis gareSe gamoyenebas. 
amas ki, erTi mxriv, mivyavarT gaumarTlebeli akrZalvebis 
arsebobamde da maT bundovanebamde (rac xSir SemTxvevaSi 
kanonierebis principis darRvevis safuZveli SeiZleba gaxdes) da 
meore mxriv, e.w. sisxlis samarTlis inflaciamde anu mis 
gaufasurebamde, rodesac sisxlis samarTali gamoiyeneba ara 

rogorc „ultima ratio“, aramed, rogorc pirveladi saSualeba (sola 

ratio).56 aRniSnulSi dasarwmuneblad qvemoT warmodgenilia 
konkretuli magaliTebi, romlebic kriminalizaciis principebis 
aucileblobas kidev erTxel xazs gausvams.  

saqarTveloSi ukve ramdenime welia sisxlis samarTlis 
politika ,,praqtikosebis” xelSia. sisxlis samarTlis axali 
kanonis momxreebi, rogorc wesi, politikosebi arian, romlebsac 
Tvali yovelTvis morig arCevnebSi gamarjvebaze uWiravT. qmedebis 
sisxlis samarTlis wesiT akrZalva yvelaze iaffasiani, swrafi, 
dasamaxsovrebeli da mediaSi ,,gasapiarebeli” saSualebaa, romelic 
SeiZleba parlamentis wevrebma, kanonmdeblebma gamoiyenon (rac maT 
daexmarebaT arCevnebSi gamarjvebaSi) da mxolod kanonis miRebis 
bolo etapze iwyeba msjeloba imaze (aris SemTxvevebi, rodesac arc 
am sakiTxebze msjeloben), warmoadgens Tu ara akrZalva efeqtian 
saSualebas problemis gadasaWrelad. xSiria SemTxvevebi, rodesac 
politikuri partiebic kriminalizacia/dekriminalizaciis 
sakiTxebiT manipulireben da ase cdiloben amomrCevelTa xmebis 
mozidvas (magaliTad, axali politikuri centri ,,girCi”57). aseve, Tu 
gavaanalizebT 2003 wlidan politikosebis gamosvlebs, aRmoCndeba, 
rom maTi umravlesoba mxars uWerda ,,nulovani tolerantobis” 
princips, romelic pirdapir iyo gadmoRebuli aSS-sa da didi 
britaneTidan. amave periodSi imdroindelma prezidentma mixeil 
saakaSvilma parlamentSi erT-erTi gamosvlisas aRniSna, rom 
nulovani tolerantoba unda gamoeCinaT Tundac wvrilmani 
danaSaulis mimarT da yvela msgavsi qmedebis Camdeni unda „gaeSvaT 
cixeSi“.58 daaxloebiT amave dros britaneTSi xelisuflebis 
saTaveSi mosuli leiboristuli partiis lideris toni bleris 
mier gakeTebuli cnobili gancxadeba aseTi Sinaarsis iyo: „Cven 

 
56 Jareborg  N. ‘Criminalization as Last Resort (Ultima Ratio)’, in: Ohio State Journal of Criminal Law, 

vol. 2:2, 2005, 524.. 
57 magaliTad, maT ekuTvniT, aseve, iniciativa referendumis Catarebis Sesaxeb, 
narkotikis moxmarebis gamo adamianis dasjaTan dakavSirebiT. ix. magaliTad, 
<http://news.ge/ge/news/story/208480-saqartvelos-mosakhleobam-gadatsyvitos-unda-isjebodes-tu-ara-

adamiani-narkotikis-mokhmarebistvis-girchi-referendumis-chatarebis-initsiativit-gamodis> [21.07.2018], 

aseve, ix.: <http://news.ge/ge/news/story/211366-kanafis-produqtebis-legalizatsiis-sakitkhze-

referendumis-chatarebaze-tseskom-girchs-uari-utkhra> [21.07.2018]. 
58 jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 197. 
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unda SevxdeT mtkiced yvela danaSauls da mis gamomwvev mizezebs“ 
(“Tough on crimes and tough on causes of crimes“).59orive SemTxvevaSi 
xelisufleba axali Secvlili iyo da imisaTvis, rom raime axali 
SeeTavazebinaT sazogadoebisTvis, gamoacxades brZola danaSaulis 
winaaRmdeg im modelis mixedviT, romelic gadmoRebuli iyo aSS-
dan. Sedegad, orive qveyanaSi momdevno wlebis ganmavlobaSi iyo 
gadatvirTuli cixeebi, araproporciuli sasjelebi da danaSaulis 
winaaRmdeg danaSaulebrivi gzebiT brZola saxelmwifos mxridan. 
reitinguli media saSualebebi ki am dros yvelafers akeTebdnen 
imisaTvis, rom xelisuflebis TiToeuli warmomadgenelis mier 
gadadgmuli nabiji gaeSuqebinaT ise, rom sazogadoebaSi azrTa 
sxvadasxvaoba naklebad gaCeniliyo.60 situacia didad gansxvavebuli 
arc axlaa, miuxedavad imisa, rom sisxlissamarTlebrivi politika 
,,nulovani tolerantobidan”, SedarebiT liberalur politikaze 
gadadis. erTi ram cxadia: saqarTveloSi kriminalizacia metwilad 
politikuri procesia, Tavad politikosebisTvis ki sisxlis 
samarTliT manipulireba metad momgebiani, radgan es sakiTxi 
Seicavs gzavnils sazogadoebisTvis, rom maT marTlac SestkivaT 
guli qveyanaSi gavrcelebul ama Tu im saziano qmedebis mimarT da 
iqmneba iseTi suraTi, TiTqos swored amitom unda aikrZalos 
qmedeba, magram xSir SemTxvevaSi ar xdeba imis gacnobiereba, rom 
kriminalizacia da, aseve, ukve arsebuli akrZalvis axal 
danaSaulad CaSla, an konkretuli danaSaulisTvis sanqciis 
gazrda/gamkacreba sulac ar niSnavs imas, rom problema gadaiWreba, 
piriqiT SeiZleba ufro uaresi Sedegi miviRoT. Tavad 
kanonproeqtebis Semdgenni, rogorc wesi, iusticiis saministros an 
Sinagan saqmeTa saministros TanamSromlebi arian, im 
saministroebis, romlebsac yvelaze meti resursi aqvT Cadebuli 
konkretul kanonproeqtze muSaobisas da Sepyrobili arian 
,,produqtiulobis” mandatiT (romelic sisxlis samarTlis normebis 
miRebis doneze ufro mkacr sasjelebsa da represiul 
kriminalizacias gulisxmobs). amdagvarad, gagebuli efeqtianoba da 
produqtiuloba srulad upirispirdeba samarTlianobas.  

zemoaRniSnuli hipoTezis cxadyofisTvis gaanalizebul iqna 
2010 wlidan kriminalizebuli qmedebebis kanonproeqtebis 
ganmartebiTi baraTebi im mizniT, rom kriminalizaciis principebis 
uqonlobis fonze, swored ganmartebiT baraTebSi mainc 
moZiebuliyo akrZalvebis gamamarTlebeli mizezebis Taobaze 
informacia. ganmartebiTi baraTebis analizis Semdeg akrZalvebis 

 
59 McLaughlin E., Muncie J. and Hughes G.,The Permanent Revolution: New Labour, New Public 

Management and the Modernization of Criminal Justice, Criminology and Criminal Justice, 2001, 1 (3), 

301, 303. 
60 jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 198. 
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gamamarTlebeli mizezebis tendenciebi SesaZlebelia dajgufdes 
Semdegnairad: 

a. erovnuli kanonmdeblobis harmonizeba saerTaSoriso 
aqtebTan an evrosabWos rekomendaciebTan an xelmowerili da 
ratificirebuli konvenciebis implementacia61; 

b. axali deviaciuri qcevis aRmoCena, romelic garkveuli 
mizezebis gamo xdeba sakmaod gaxmaurebuli, skandaluri da 
aRqmulia rogorc umTavresi sazogadoebrivi problema. 
SesaZlebelia, aseT dros qmedeba Seicavdes moraluri panikis 
niSnebs.62 

g. mezobel an evropis sxva qveynebSi arsebuli praqtikis 
harmonizacia qarTul kanonmdeblobasTan.63 

d. sruliad usafuZvlo da dausabuTebeli akrZalvebi. 
CamonaTvalidan pirvel SemTxvevaSi akrZalvebi wesdeba 

gasagebi mizezebis gamo. esaa saerTaSoriso asparezze aRebuli 
valdebulebebi. aRsaniSnavia isic, rom, marTalia, saerTaSoriso 
TanamSromlobis farglebSi aRebuli valdebulebis ZaliT 
saqarTvelom calkeul SemTxvevaSi unda akrZalos garkveuli 
qmedebebi, Tumca, isic saTqmelia, rom aRniSnulic politikuri 

 
61 magaliTad, ojaxSi Zaladobis kriminalizacia saxelmwifom ganaxorciela 
evropis sabWos konvenciis ,,qalTa winaaRmdeg da ojaxSi Zaladobis prevenciisa 
da aRmofxvris Sesaxeb” moTxovnebidan gamomdinare, romelic pirveli 
samarTlebrivad savaldebulo instrumentia qalTa da ojaxSi Zaladobis 
aRmofxvrisa da am Zaladobis winaaRmdeg brZolis sferoSi. amasTan, qalTa 
diskriminaciis aRmofxvris komitetis daskvna saqarTvelos mouwodebda 
ganeviTarebina gegma monacemTa Segrovebis Taobaze xsenebuli konvenciiT mocul 
yvela sferoSi. ix. ganmartebiTi baraTi 
<http://info.parliament.ge/file/1/BillReviewContent/36133?> [21.06.2019] analogiurad, amave 
konvenciasTan, kanonmdeblobis SesabamisobaSi moyvanis mizniT moxda iseTi 
qmedebebis kriminalizacia, rogoricaa ,,sterilizacia Tanxmobis gareSe”; ,,qalis 
sasqeso organoebis dasaxiCreba”; ,,adevneba” da sruliad axlebulad Camoyalibda 
sqesobrivi danaSaulebis discpoziciebi. ix. ganmartebiTi baraTi 
<http://info.parliament.ge/file/1/BillReviewContent/148885?> [21.06.2019]. amave konvenciidan 
gamomdinare aikrZala iseTi qmedeba, rogoricaa ,,qorwinebis iZuleba”.  
62 moraluri panikis Sesaxeb srulyofili analizisTvis ix. Cohen S., Folk Devils and 

Moral Panics: The Creation of the Mods and Rockers, Oxford: Martin Robertson, 1972, 9. agreTve ix. 
jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 205. 
63 magaliTad, ojaxSi Zaladobis kriminalizaciis SemTxvevaSi miTiTebuli 
akrZalvebis Taobaze ganmartebiT baraTSi vkiTxulobT: kerZod, ,,cvlilebebiT, 
erTi mxriv, xdeba am TavSi gaTvaliswinebuli danaSaulebis harmonizeba 
konvenciasTan, xolo meore mxriv cvlilebebi cdeba konvenciis harmonizebis 
mizans da ar gamomdinareobs pirdapir konvenciiT gaTvaliswinebuli 
valdebulebidan, magram xorcieldeba saxelmwifoTa saukeTeso praqtikasTan maTi 
SesabamisobaSi moyvana”. (saxelmwifoTa CamonaTvalSia germanis, safrangeTis, 
islandiis, espaneTis estoneTis, litvis, latviis, Sveicariis kanonmdebloba). 
marTalia ganmartebiT baraTebSi miTiTebulia qveynebis CamonaTvali, Tumca, 
samwuxarod araa miTiTebuli arc erT wyaroze, rac gacilebiT gagviadvilebda 
am informaciis pirvel wyarodan gamowmeba/moZiebas. 
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procesia da masac unda axldes garkveuli gamamarTlebeli 
argumentacia. meore SemTxveva, romelic axali deviaciuri qcevis 
aRmoCenas exeba, gansakuTrebulad saintereso SemTxvevaa, radgan 
normalur pirobebSi qmedebis akrZalvis safuZveli swored msgavsi 
SemTxvevebi unda iyos. saxelmwifo yoveldRiur reJimSi unda 
akvirdebodes sazogadoebrivi cxovrebis ama Tu im aspeqtebs da 
saWiroebis SemTxvevaSi unda moaxdinos qmedebis regulireba. am 
mxrivac mankieri praqtika SeiniSneba saqarTveloSi (iseve, rogorc 
sxva qveynebSi). imisaTvis, rom arsebul realobaSi saxelmwifom 
akrZalos qmedebebi sazogadoebaSi warmoiSveba xolme garkveuli 
mamoZravebeli movlena, romelic saxelmwifos aiZulebs 
seriozulad ifiqros akrZalvaze. aRniSnulis naTeli dasturi 
narkotikul saSualeba „bio-s“ sakiTxia, romelic amavdroulad 
SeiZleba CaiTvalos moraluri panikis tipur gamovlinebad. saqme 
imaSia, rom „bio-s“, rogorc narkotikuli saSualebis, 
kriminalizacia moxda 2014 wels, mas Semdeg, rac gaizarda am 
narkotikuli saSualebis moxmarebis gamo gardacvlil pirTa 
raodenoba. sazogadoeba sakmaod SeaSfoTa am narkotikma da media 
saSualebebic ar aklebdnen cdas, rom panika kidev ufro 
gaeRvivebinaT msgavsi saxis saTaurebiT: „sikvdili SeRavaTian 
fasebSi – bios seni TbilisSi“;64 „bio – nacnobi narkotiki, 
romelic jer kidev amoucnobia“65 da sxv. Sesabamisad, es iyo 
skandali da saxelmwifos Casarevad meti arc araferi iyo saWiro, 
Tumca am narkotikTan dakavSirebuli vnebaTaRelva iyo 
gadaWarbebuli da akmayofilebda yvela im maxasiaTeblebs, rac 
moraluri panikisTvis aris damaxasiaTebeli. dazustebisaTvis unda 
iTqvas, rom gadaWarbebaSi igulisxmeba ara is faqti, rom „bio“ ar 
iyo saSiSi narkotiki, aramed is, rom „bios“ garda qveyanaSi 
arsebobs ufro meti safrTxis Semcveli narkotiki (magaliTad, 
dezomorfini e.w. „krakadili“), romelmac aranaklebi adamianis 
sicocxle Seiwira, Tumca am ukanasknels didi aJiotaJi ar 
gamouwvevia. Sesabamisad, garkveul viTarebaTa gamo, media 
saSualebebs, iseve, rogorc politikis ganmsazRvrelebs, awyobdaT 
am konkretul narkotikul saSualebebze moraluri panikis Seqmna. 
gazviadebis dasturad gamodgeba isic, rom mas Semdeg, rac moxda 
„bios“ kriminalizacia, media saSualebebma daiviwyes aRniSnuli 
narkotikuli saSualeba, TiTqos kriminalizaciam srulad gadaWra 
es problema maSin, rodesac arsebobs „bios“ aseulobiT saxeoba, 
romelic oficialur akrZalvamde, iTvleba rogorc qimiuri nazavi, 
romlis SeZena Tavisuflad aris SesaZlebeli.66  

 
64 ix. <http://pirveliradio.ge/?newsid=6966> [21.07.2018]. 
65 ix. <http://newscafe.ge/index.php/geo/2012-09-21-07-36-49/897-bio-nacnobinarkotiki-romelicejer> 

[21.07.2018]. 
66 jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 207. 
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mesame SemTxveva: ganmartebiT baraTebSi67 miTiTebuli iyo 
sxvadasxva qveynebSi arsebul saukeTeso praqtikis SesabamisobaSi 
moyvanaze, Tumca aq problemurs warmoadgens informaciis simcire 
imasTan dakavSirebiT, sakmarisia Tu ara ganmartebiT baraTSi 
sxvadasxva qveynis saukeTeso praqtikaze miTiTeba, rom iq arsebuli 
praqtika marTlac saukeTesoa? amis Sesaxeb informacia ganmartebiT 
baraTSi ar gvxvdeba, xolo rac gvxvdeba aris mxolod qveynebis 
CamonaTvali. am SemTxvevaSic SesaZlebelia kriminalizacia, 
marTlac, sxva qveyanaSi arsebul saukeTeso praqtikas efuZnebodes, 
magram meti informaciaa saWiro, rom sazogadoebac darwmundes 
imaSi, Tu ratom xdeba calkeuli qmedebis akrZalva da iseTi 
represiuli iaraRis gamoyeneba, rogorc sisxlis samarTalia. aseve 
sakiTxavia Seesabameba Tu ara sxva qveynis akrZalva Cvens 
kulturasa da mentalobas. 

meoTxe SemTxveva aris yvelaze gavrcelebuli da sagangaSo, 
radgan umetesad qmedebis asakrZalavad, zemoaRniSnul sam 
SemTxvevazec ki ar xdeba miTiTeba da saxelmwifo ise krZalavs 
qmedebebs, rogorc surs. magaliTad, 2011 wlis 5 maiss, moxda 
gulgrilobis (ssk-is 2201 muxli) kriminalizacia. ganmartebiT 
baraTSi aRniSnul muxlTan dakavSirebiT miTiTebaa gakeTebuli, 
rom igi sisxlis samarTli kodeqss emateba.68 amaze meti dasabuTeba 
warmodgenili ar iyo. aseve, 2011 wlis 1 ivliss saxelmwifom 
moaxdina kidev ori qmedebis kriminalizacia: ,,qonebis gadamalva 
moCvenebiTi an/da TvalTmaqcuri garigebiT” (ssk-is 2051 muxli) da 
,,policielze, specialuri penitenciuri samsaxuris mosamsaxureze 
an xelisuflebis sxva warmomadgenelze anda sajaro 
dawesebulebaze Tavdasxma” (ssk-is 3531 muxli). aRniSnuli 
kriminalizaciis gamamarTlebel safuZvlad kanonproeqtSi 
miTiTebulia, rom moxda ,,zogierTi saxis ukanono qmedebisaTvis 
sisxlissamarTlebrivi pasuxismgeblobis daweseba”.69 araviTari 
dasabuTeba ar axlavs, aseve, sisxlis samarTlis kodeqsis 2005 da 
2006 qmedebis kriminalizacias da ganmartebiT baraTSi martivad 
aris miTiTeba gakeTebuli am qmedebebis sisxlis samarTlis wesiT 
akrZalvis aucileblobaze.70 aseve, dausabuTebelia ,,ukanono 
saaRmzrdelo saqmianobis” akrZalva (ssk-is 1922 muxli), romlis 
ganmartebiT baraTSic miTiTebaa gakeTebuli sxva kanonze (mag., 
saqarTvelos kanonze ,,saaRmzrdelo saqmianobis licenzirebis 
Sesaxeb“) da swored sxva kanonis miRebidan gamomdinareobs 

 
67 ix. sqolio 61. 
68 ix. ganmartebiTi baraTi: <http://info.parliament.ge/file/1/BillReviewContent/50236?> 

[22.06.2019].  
69 ix. ganmartebiTi baraTi: <http://info.parliament.ge/file/1/BillReviewContent/50982?> 

[22.06.2019]. 
70 ix. ganmartebiTi baraTi: <http://info.parliament.ge/file/1/BillReviewContent/43742?> 

[22.06.2019]. 
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kriminalizacia.71 Cvens sisxlis samarTlis kodeqsSi kidev bevria 
msgavsi tipis dausabuTebeli akrZalvebi, magram amaze metis 
ganxilva aq aRar moxdeba, radgan CamoTvlili qmedebebis 
dausabuTebeli akrZalvac sakmarisia imaSi dasarwmuneblad, raoden 
mniSvnelovania kriminalizaciis principebis arseboba. msgavsi 
problemebi dgas swored imitom, rom saxelmwifos ar gaaCnia 
araviTari principi da Tavisi SexedulebiT krZalavs im qmedebas, 
romelsac Tvlis, rom drois garkveul monakveTSi sakmarisad 
problemuria. SesaZlebelia, xsenebuli qmedebebi imsaxurebdes 
sisxlis samarTlis wesiT akrZalvas, magram rogorc naSromSi 
Semdeg nawilebSi davinaxavT, vinaidan sisxlis samarTlis kanoni 
aris yvelaze represiuli da SemzRudveli iaraRi saxelmwifos 
xelSi, mtkicebis tvirTic swored saxelmwifoze gadadis, rodesac 
axdens qmedebis kriminalizacias. aRniSnulis gareSe ki 
SesaZlebelia imis Tqma, rom kriminalizacia dausabuTebeli da 
gaumarTlebelia. Tu saxelmwifos aqvs imis survili, rom 
moqalaqeebi daemorCilon mis mier dawesebul akrZalvas, maSin 
aucilebelia, imave moqalaqeebs ganemartoT, Tu ratom ekrZalebaT 
maT raRac qmedeba. swored aseTi ganmartebis SemTxvevaSi SeiZleba 
saubari legitimur kriminalizaciaze. problema aSkarad arsebobs 
da aucilebelia gamosavlis povna. arcerT xsenebul ganmartebiT 
baraTSi ar iyo saubari arc qmedebis saziano Sedegebze, arc 
safrTxeze da arc akrZalvis arsebobiT axali danaSaulis Tavidan 
acilebis (daSinebis) Taobaze. 

yvela zemoT aRniSnuli SemTxveva moiTxovs saxelmwifosgan 
met dasabuTebulobas da ayenebs imis saWiroebas, rom arsebobdes 
kargad damuSavebuli kriteriumebi, romlebsac saxelmwifo 
daeyrdnoba da maT safuZvelze moaxdens qmedebis kriminalizacias, 
an minimum maTze imsjelebs. swored amitom, naSromis momdevno 
TavSi saubari Seexeba kriminalizaciis im principebis analizs, 
romelic kargad aris cnobili saerTo samarTlisTvis, moxdeba 
maTi kritikuli analizi da amis safuZvelze imaze msjeloba, 
romeli principis an principebis gamoyeneba iqneba mizanSewonili 
saqarTvelosTvis kriminalizaciis procesSi.  

 

3 qmedebis kriminalizaciis arsi 

Kkriminolog edvin sazerlendis mixedviT, ,,kanonis miReba, 
kanonis darRveva da reaqciebi kanondarRvevaze”72 warmoadgens im 
mecnierebis sagans, romelsac kriminologia ewodeba. kriminologiis 
konteqstSi kanonis miReba, ra Tqma unda, sisxlis samarTlis 

 
71 ix. ganmartebiTi baraTi: < http://info.parliament.ge/file/1/BillReviewContent/118423?>  

[22.06.2019]. 
72 Sutherland E.H., Principles of Criminology, 2nd ed., Lippincott, Philadelphia, 1934, 3.  
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kanonis miRebas gulisxmobs, magaliTad, kriminalizacias. 
Sesabamisad, miuxedavad imisa, rom kriminalizacia warmoadgens 
kriminologiis zemoaRniSnuli ganmartebis mesameds, aRniSnul 
sakiTxze ukiduresad naklebi yuradRebaa gamaxvilebuli, vidre am 
cnebis darCenil or mesamed nawilze (kanonis darRvevasa da masTan 
dakavSirebul reaqciebze). kriminalizaciis Taobaze literatura 
Semoifargleba mxolod ramdenime mniSvnelovani statiiTa da 
wigniT.  

aRniSnulis mizezi nawilobriv mainc SesaZloa iyos  
kriminalizaciis politikuri buneba. politika arasdros yofila 
popularuli sisxlis samarTlis mecnierebs Soris, radgan xSir 
SemTxvevaSi swored am sferoSi Cans Zalauflebis upiratesoba 
kanonze. miuxedavad amisa, rTulia imis uaryofa, rom 
kriminalizacia swored politikuri procesia; procesi, romlis 
drosac politika sisxlissamarTlebrivi polisebis gziT aRwevs 
samarTlis samyaroSi, procesi, romelic miuxedavad yvelafrisa 
savaldebuloa xelmZRvanelobdes samarTlebrivi principebiT, 
wesebiTa da standartebiT.73 igi unda emyarebodes im faqts, rom 
adamianis qmedebis kriminalizacia warmoadgens saxelmwifos 
mxridan uzarmazari Zalauflebis gamovlinebas, romelic ayalibebs 
Cvens Rirebulebebs, yofs mosaxleobas damnaSaveebad da 
aradamnaSaveebad, zRudavs adamianis Tavisuflebas da SeuZlia 
(Sesabamisi qmedebebisTvis Sesabamisi sanqciebis dawesebiT) maTi 
cxovrebis sagrZnobi gauareseba.74  

kriminalizaciis procesis bunebis politikurobaze 
yuradrebas amaxvilebs profesori guram naWyebiac. misi azriT, 
,,politika, yvelaze ufro zogadi formiT, niSnavs marTvis 
xelovnebas, xolo politika, rogorc sazogadoebrivi praqtikis 
metad Taviseburi sfero, mecnieruli Tu filosofiuri Seswavlis 
sagania”.75 prof. g. naWyebia miiCnevs, rom sisxlis samarTlis 
kanonSemoqmedeba saxelmwifos politikuri strategiisa da taqtikis 
gamoxatulebaa. saxelmwifo mudmivad afasebs Tavis moqalaqeTa 
qcevas, angariSs uwevs maTi qmedebis sazogadoebriv Sefasebas da im 
SemTxvevaSi, Tu qmedeba Tavisi socialuri saSiSroebiT, 
gavrcelebisa Tu zrdis tendenciiT problemuri xdeba, maSin 
saxelmwifo axdens aseTi qmedebis kriminalizacias.76 aRniSnuli 
Sexeduleba metad sainteresoa am naSromisTvis, radgan, Tu 
gavaanalizebT zemoaRniSnul winadadebas, davinaxavT 
kriminalizaciis kriteriumebis Camoyalibebis mcdelobasac, kerZod, 

 
73 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 5. 
74 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, Kluwer Academics 

Publishers, 1994, 1. 
75 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 143. 
76 iqve. 
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g. naWyebia kriminalizaciis kriteriumebad qmedebis socialur 
saSiSroebas da misi gavrcelebisa Tu zrdis tendencias miiCnevs. am 
sakiTxebze detaluri yuradReba naSromis momdevno TavebSi 
gamaxvildeba.  

calkeuli qmedebis kriminalizacia niSnavs am qmedebis 
kanonsawinaaRmdegod gamocxadebas, misi CadenisTvis sanqciis 
dawesebas da akrZaluli qmedebis Camdenis gakicxvas. imdenad didi 
potenciuri Sedegebi axlavs da imdenad mniSvnelovani datvirTvis 
matarebelia sazogadoebrivi gakicxva, rom qmedebis kriminalizacia 
yovelTvis myar argumentebs unda emyarebodes. swored amitom 
aRniSnavs filosofosi daglas husaki, rom ,,liberalur 
saxelmwifoSi erT-erT umTavres uflebas ardasjis ufleba 
warmoadgens. Sesabamisad, rodesac saxelmwifo iyenebs Tavis 
Zalauflebas da garkveul qmedebas dasjadad acxadebs, mtkicebis 
tvirTic swored masze gadadis, raTa argumentirebulad 
Camoayalibos qmedebis akrZalvis mizezebi”.77 
 

3.1 kriminalizaciis buneba 

 

arasamarTlebrivi eniT rom iTqvas, qmedeba danaSaulad iqceva 
mas Semdeg, rac saxelmwifo gadawyvets, rom esa Tu is qmedeba 
danaSaulad unda CaiTvalos. am process kriminalizaciis procesi 
ewodeba, magram aRniSnuli ise ar unda iqnes gagebuli, TiTqos 
saxelmwifos ufleba aqvs, sakuTari survilis Sesabamisad da 
TviTneburad akrZalos konkretuli qmedeba. profesor guram 
naWyebias mosazrebiT,  saxelmwifo mis winaSe mdgari saSinao da 
sagareo amocanebis, misive dasjiTi politikisa da am qmedebaTa 
sazogadoebrivi Sefasebis gaTvaliswinebiT, iRebs gadatyvetilebas, 
adamianis esa Tu is qmedeba, sisxlis samarTlis kanonis formaSi, 
danaSaulad gamocxaddes (e.i. moxdes am qmedebis kriminalizacia).78 
Sesabamisad, kriminalizacia unda eqvemdebarebodes garkveul 
principebs da am prinicpebis adresati unda iyos kanonmdebeli, 
raTa sisxlis samarTlis kanonSemoqmedeba am principebis 
Sesabamisad ganxorcieldes.79 am procesSi ki saxelmwifo, rogorc 
kanonmdebeli, valdebulia, uzrunvelyos yvela moqalaqis ufleba, 
saqarTvelos konstituciaSi dadgenili wesiT, aqtiurad 
monawileobdes kriminalizaciis procesSi, raTa sisxlis samarTlis 
kanoni aramarto saxelmwifos nebas, aramed moqalaqis nebasac 
gamoxatavdes.80  

 
77 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 8. 
78naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 15. 
79 naWyebia g., sisxlis samarTlis mecnierebis sagani., Tbilisi, 1998, 133. 
80 iqve, 48. 
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 iqidan gamomdinare, rom kriminalizacia warmoadgens 
saxelmwifos mxridan adamianis uflebebis yvelaze SemzRudav 
saSualebas, logikuria am procesSi moqalaqeebis CarTulobac. amas 
garda, moqalaqeebi am procesSi iqidan gamomdinarec unda 
monawileobdnen, rom qmedebis danaSaulad gamocxadeba xazs usvams 
saxelmwifos miswrafebas, moaxdinos konkretuli qmedebis 
prevencia, romelsac igi moqalaqeTa CarTulobis gareSe ver 
miaRwevs. Sesabamisad, Tu saxelmwifos surs, danaSaulis prevenciis 
procesSi moqalaqeebis aqtiuri monawileoba, man unda uzrunvelyos 
maTi CarTva qmedebis akrZalvis procesSic. metic, saxelmwifos 
mxolod sakuTari ZalebiT ar ZaluZs Camoayalibos usafrTxo 
sazogadoeba, romelSic danaSaulis raodenoba da danaSaulis 
mimarT SiSi sagrZnoblad Semcirebulia da aseve, potenciur 
dazaralebulebs SesTavazos saTanado dacva.81 kriminolog devid 
garlandis mixedviT, ,,mesakuTreebs, konkretuli qalaqis mkvidrebs, 
mwarmoeblebs, qalaqis damgegmareblebs, skolebis warmomadgenlebs, 
transportis menejerebs, damqiraveblebs, mSoblebs da nebismier 
moqalaqes – TiToeul maTgans gaTavisebuli unda hqondes sakuTari 
pasuxismgebloba [danaSaulis prevenciisa da kontrolis kuTxiT] da 
unda Secvalon TavianTi yoveldRiuri aqtivobebi im kuTxiT da 
mizniT, rom Seamciron danaSaulis Cadenis SesaZleblobebi da 
gazardon araformaluri kontrolis meqanizebi”.82 am etapze 
daskvnis saxiT SeiZleba iTqvas, rom moqalaqeTa CarTuloba 
aucilebelia, rogorc qmedebis akrZalvis etapze, ise am akrZaluli 
qmedebis prevenciis mizniT.  
 saxelmwifo qmedebis kriminalizaciiT, anu ,,danaSaulis 
Semadgenlobis SeqmniT da masTan sasjelis dakavSirebiT qmnis 
normas, romelic savaldebuloa yvela moqalaqisaTvis”.83 aRniSnuli 
debulebidan gamomdinareobs sisxlissamarTlebrivi akrZalvebis 
gansxvaveba saxelmwifos xelSi arsebuli sxva akrZalvebisgan. 
kriminalizaciis Sedegad saxelmwifo aramarto krZalavs raime 
qmedebas, aramed konkretuli qmedebisaTvis dasjadobas awesebs, 
romelic qmedebis Camdenis gakicxvis safuZvelia. rogorc prof. 
naWyebia aRniSnavs, raime qmedebis dasjadobis dawesebis gareSe 
kriminalizacia SeuZlebelia.84 dasjadobasTan dakavSirebiT 
analogiur pozicias ayalibebs prof. oTar gamyreliZec: mas Semdeg, 
rac ,,kanonmdebeli ama Tu im qmedebas Seitans sisxlis samarTlis 
kanonSi da acxadebs mas danaSaulad, es, Tavis mxriv, imas niSnavs, 
rom es qmedeba, gamocxadebulia sisxlissamarTlebrivi wesiT 

 
81 Scraton P., Power, Conflict and Criminalisation, New York, Routlege, 2007, 132. 
82 Garland, D., ‘The limits of the sovereign state’, British Journal of Criminology, 1996, 36, 4: 445. 
83 wereTeli T., sisxlis samarTlis problemebi, Tbilisi, t.1, 2007, 36. 
84 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 137. 
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dasjad moqmedebad”.85 swored is faqti, rom kriminalizaciis 
Sedegad saxelmwifo awesebs qmedebis dasjadobas, romelic kicxavs 
qmedebis Camdens, warmoadgens im mTavar ganmasxvavebel niSans, rac 
arsebobs sisxlissamarTlebriv akrZalvebsa da sxva akrZalvebs 
Soris (samoqalaqo, administraciul). profesor merab turavas 
mosazrebiT, sisxlis samarTali warmoadgens socialuri wesrigis 
dacvis ukanasknel saSualebas, romelsac saxelmwifo aRwevs 
qmedebis kriminalizaciisa da misTvis dasjadobis dawesebiT.86 
SesaZlebelia im daskvnis gakeTebac, rom qmedebis kriminalizacias 
aqvs zogadprevenciuli funqciac, radgan moqalaqem icis, rom, Tu 
saxelmwifom akrZala raRac qmedeba da miuxedavad amisa, Caidina 
akrZaluli qmedeba, igi aucileblad daisjeba da sasjelis 
uaryofiTi Sedegebi mas SeiZleba gahyves mTeli cxovrebis 
ganmavlobaSi. msgavsi pozicia aqvs prof. irakli dvaliZesac, 
romelic Tvlis, rom akrZaluli qmedebis ukan dgas sasjelis 
muqara, romelic moiazreba sisxlis samarTlis zogad miznebSic.87  
 kriminalizaciis bunebaze saubrisas aucilebelia 
kriminalizaciis procesis etapebis gamoyofa. amasTan dakavSirebiT, 
sainteresoa prof. naWyebias mosazreba, rom saxelmwifo qmedebis 
kriminalizaciisas Tavdapirvelad wyvets im sakiTxs, romeli 
qmedeba aikrZalos, anu gamocxaddes danaSaulad da mxolod amis 
Semdeg iqmneba qmedebis is Semadgenloba, romelic akrZaluli 
qmedebis sxvadasxva variantebs da xerxebs ayalibebs detalurad.88 
Tumca gansxvavebuli pozicia aqvs prof. gamyreliZes, romelic 
Tvlis, rom kriminalizaciis procesisas sisxlis samarTlis 
sakanonmdeblo Semadgenlobis Seqmna kriminalizaciis sawyisi 
etapia da ara misi dasasruli.89 am sakiTxTan mimarTebiT 
gasaziarebelia prof. naWyebias mosazreba, radgan, marTlac, 
saxelmwifo Tavdapirvelad unda arkvevdes romeli qmedebaa imdenad 
problemuri, rom igi imsaxurebdes kriminalizacias, anu romeli 
qmedebis kriminalizacia unda moxdes da roca dadgindeba es 
sakiTxi, swored amis Semdeg ganisazRvreba qmedebis Semadgenloba 
da misi Cadenis xerxebi, aseve, dawesdeba am qmedebis Cadenis 
SemTxvevaSi masze sasjeli.       
 winamdebare paragrafSi naxsenebi iyo, rom kriminalizacias 
axlavs mTeli rigi uaryofiTi Sedegebi, romelic sakmaod did 

 
85 gamyreliZe o., sisxlis samarTlis problemebi, Tbilisi, t. 2, 2013, 90. 
86 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, mecxre gamocema, 
Tbilisi, 2013, 17. 
87 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva 
sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, 29. 
88 dawvrilebiT msjelobisaTvis ix.: naWyebia g., qmedebis danaSaulad 
kvalifikaciis zogadi Teoriis Sesavali, Tbilisi, 2000, 27. 
89 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 139. 
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gavlenas axdens akrZaluli qmedebis Camden pirze. Sesabamisad, 
aucilebelia, mokled iqnes ganxiluli is uaryofiTi Sedegebi, rac 
kriminalizacias da sisxlis samarTlis kanonis amoqmedebas axlavs 
Tan. 
 

3.2 kriminalizaciis uaryofiTi Sedegebi 
 

3.2.1 dakavebis dros miyenebuli ziani 

adamianis dakavebis procesi iwyeba policiis oficrisa da 
braldebulis fizikuri konfrontaciiT. miuxedavad imisa, Tu sad 
xdeba dakaveba, aRniSnuli warmoadgens uaRresad TvalSi sacem 
process. policiis ekipaJis garkveul adgilas misvla ueWvelad 
warmoSobs sanaxaobas da iqve mdgomi adamianebis (ojaxis wevrebis, 
mezoblebis, TanamSromlebis, gamvlelebis da a.S.) gacxovelebul 
interess. metic, dakavebis procesi SeiZleba gadaiqces 
speqtakladac, gansakuTrebiT maSin, rodesac piri winaaRmdegobas 
uwevs policias da es, rogorc wesi, iwvevs kidev ufro meti xalxis 
mogrovebas. dakavebuls ganumartaven mis uflebebs ise, rom 
savaraudod iqve mdgomebsac kargad esmodeT es yvelaferi da amis 
Taobaze dauyovnebliv dgeba oqmi.90 amasTanave xdeba dakavebuli 
piris piradi Cxreka da amis Semdeg, xelebze borkildadebul pirs 
svamen avtomobilSi. aRniSnuli scena iwvevs did uxerxulobas da 
vnebaTaRelvas sazogadoebaSi. Semswre pirebs SeiZleba SeeqmnaT 
uaryofiTi damokidebuleba dakavebul pirze. telefonebiT 
,,SeiaraRebulma” moqalaqe Jurnalistebma91 SeiZleba gadaiRon 
dakavebis faqtebi da socialuri qselebis daxmarebiT, gaavrcelon 
es video iseTi siswrafiT, rom ramdenime wuTSi igi asobiT 
adamianisaTvis gaxdes cnobili. dakavebis faqti, aseve, iwvevs 
konkretul dRes dakavebuli piris mier dagegmili aqtivobebis 
ganusazRvreli droiT gadadebas, ramac SeiZleba sagrZnobi ziani 
miayenos mas. 

dakavebuli piris droebiT moTavsebis izolatorSi 
gadayvanisTanave iReben piris fotosuraTebs, mis TiTis anabeWdebs. 
amis Semdeg, xdeba piris piradi da garegnuli daTvaliereba. am 
SemTxvevaSi, saTanado safuZvlis arsebobisas, SesaZlebelia igi 
mTlianad gaaSiSvlon, rac dakavebulisaTvis xSirad cud 
gancdebTan aris asocirebuli. amis sapirispirod, daTvalierebis 
Camtarebel zogierT pirs sadistur siamovnebas aniWebs 

 
90 ix.: saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxli 175. 
91 moqalaqeobriv Jurnalistobaze dawvrilebiT ix.: baxtaZe u., vis mxares aris 
Zalaufleba policiisa da mediis urTierTobaSi?, lado Wanturias 50 wlis 
iubilesadmi miZRvnili gamocema, daviT batoniSvilis samarTlis instituti, 
Tbilisi, 2013, 110-113. 
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gaSiSvlebuli adamianis Cxreka.92 sabolood, pirs aTavseben 
droebiTi moTavsebis izolatoris sakanSi, zog SemTxvevaSi sxva 
pirebTan erTad, rac aseve uaryofiT gancdebTan asocirdeba. 
aRniSnul saknebSi 24 - saaTian reJimSi xorcieldeba 
videokontroli.93 Tuki piri pirvelad aris dakavebuli, igi swored 
sakanSi moTavsebidan acnobierebs, rom aris kompleqsuri da 
karceruli meTvalyureobis msxverpli, romelic ramdenime dRis 
Semdeg SeiZleba panopticizmis94 principze aSenebul sapyrobileSic 
aRmoCndes.95 Sesabamisad, pirs ukve dakavebisTanave eufleba mTeli 
rigi uaryofiTi gancdebisa, xolo gareSe pirebis TvalSi es 
adamiani ukve etiketirebulia rogorc kriminali, ramac 
samomavlod, swored am etiketis gamo, SeiZleba piris mxridan 
danaSaulis ganmeorebiT Cadena gamoiwvios. radgan saubari 
etiketirebas Seexo, marTebulia mokled ganimartos 
kriminologiisTvis kargad cnobili etiketirebis Teoria. am 
Teoriis fuZemdeblad iTvleba sociologi frenk tenenbaumi, 
romlis  azriT: ,,piris damnaSaved/kriminalad gardaqmnis procesi 
aris misi kriminalad etiketirebis, gansazRvris, identificirebis, 
segregaciis da aRweris procesi, romlis drosac individi xdeba 
iseTi, rogorsac mas aRweren’’.96 Sesabamisad, am Teoriis mixedviT 
deviacia gamodis ara moqmedebis Tviseba, aramed sxvaTa mier 
miwerili wesebi da sanqciebi ,,kriminalebis’’ mimarT,97 anu 
damnaSavea is, vinc sazogadoebis mier aRiarebuli iqneba damnaSaved. 
adamianis ,,damnaSaved’’ etiketirebas ki Tan axlavs mTeli rigi 
uaryofiTi Sedegebi. socialuri kontrolis organoebis, Tu 
adamianebis mier piris negatiuri etiketireba gavlenas axdens 
individis cnobierebaze da warmoSobs masSi deviantur 
identurobas, rac pirvel rigSi, ganpirobebulia imiT, rom 
etiketirebul individs aqvs sazogadoebaSi integrirebis problema, 

 
92 Irwin J., Jail: Managing the Underclass in American Society, Berkeley: University of California Press, 

1985, 45-6. 
93 droebiTi moTavsebis izolatoris saqmianobis maregulirebeli damatebiTi 
instruqcia. <http://police.ge/ge/ministry/structure-and-offices/adamianis-uflebata-datsvisa-da-

monitoringis-mtavari-sammartvelo/mtavari-sammartvelo/instruqtsia> [05.05.2019] 
94  panoptikoni aris arqiteqturuli dizaini, romelic SeiZleba gamoiyenon 
sapyrobileebSi, skolebSi, qarxnebSi, samuSao saxlebsa da nebismier adgilas, 
raTa SesaZlebeli gaxdes xalxTa farTo masebis gakontroleba, mcirericxovani 
Zalauflebis mqone individebis mier. es sistema ganaviTara me-18 saukunis 
reformatorma ieremia bentamma. dReisaTvis panoptikoni iqca sapatimroTa 
sadamsjelo reJimebis iaraRad da Tumca zogi wers, TiTqos bentamis modeli 
arasdros ganxorcielebula, mravali sapyrobile aSenda da kvlavac Sendeba 
panopticizmis principebze dayrdnobiT. dawvrilebiT msjelobisTvis ix.: Jewkes Y., 

Media and Crime, California, Sage Publications 2011, 211. 
95 ix.: jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 231-233.  
96 Tannenbaum F., Crime and Community, Boston, Ginn, 1938, 19-20. 
97 SalikaSvili m., kriminologia, meridiani, Tbilisi, 2017, 47. 
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ris gamoc mas xSirad uwevs mikerebul iarliyTan Segueba, anu misi 
statusis aRiareba. es ukanaskneli ki, saboloo jamSi, devianturi 
karieris da kriminaluri subkulturis ganviTarebas uwyobs xels.98  

 

3.2.2 dacvis xarjebi 
rogorc wesi, dakavebulebis umetesobas esaWiroeba advokati, 

romlis momsaxurebac Tanamedrove pirobebSi sakmaod did 
TanxebTan aris dakavSirebuli. Tanxis odenoba procesis sxdasxva 
stadiaze gansxvavebulia. Tuki piri, socialurad daucveli 
ojaxebis monacemTa erTian bazaSi registrirebuli ojaxis wevria, 
romlis socialur-ekonomikuri maCvenebeli saqarTvelos mTavrobis 
mier dadgenil zRvarze naklebia,99 maSin igi iTvleba 
gadaxdisuunarod da mas eniSneba advokati saxelmwifos xarjze. 
msgavsi saxiT daniSnuli advokatebi sakmaod gadatvirTulebi arian 
da did dros ver uTmoben saqmis masalebis srulyofilad 
Seswavlas. amasTan, maT arc gamoZiebis saTanadod Casatarebeli 
resursi gaaCniaT. yvelaze karg Sedegad braldebulisaTvis unda 
CaiTvalos saproceso SeTanxmeba, romlis drosac pirma 
aucileblad unda aRiaros danaSauli da SeuTanxmdes prokurors 
sasjelze. iqidan gamomdinare, rom braldebuls SeiZleba ar 
hqondes gamarTlebis imedi, rac, magaliTad, qarTuli realobidan 
gamomdinare, savsebiT dasaSvebia, man SeiZleba ufro SeRavaTiani 
sasjelis molodinSi aRiaros danaSauli, rasac Sedegad 
aucileblad mohyveba nasamarTloba, romlis uaryofiTi gavlenac 
mTeli cxovreba mihyveba pirs. 
 

3.2.3 Tavisuflebis aRkveTis Sedegebi 
adamianis dakavebas SesaZlebelia jer misi dapatimreba 

mohyves, xolo Semdeg Tavisuflebis aRkveTac. orive SemTxvevaSi 
yvelaze xiluli uaryofiTi Sedegi, rac aRniSnul saproceso 
RonisZiebebs mohyveba, aris adamianisaTvis yvelaze Rirebulis – 
Tavisuflebis dakargva. sociolog greSem saiqsis azriT, 
adaminisaTvis Tavisuflebis aRkveTiT ar mTavrdeba misi tanjva. 
cixis sazogadoebaSi moxvedriT adamianis individualurobas 
imdenad didi ziani adgeba, rom igi aucileblad iqoniebs gavlenas 
mis fsiqikaze.100 saiqsis mier ganviTarebul iqna deprivaciis 
Teoriis ZiriTadi koncefcia, romelic efuZneba patimrebis mxridan 
sasjelaRsrulebiT dawesebulebis Secnobas rogorc totaluri 
institutis da ganasaxierebs maTi reaqciis gamovlenis formebs 

 
98 iqve 47-48. 
99 saqarTvelos kanoni ,,iuridiuli daxmarebis Sesaxeb”, mux. 2, ,,z” qvepunqti. 
100 ix.: Sykes G., The Society of Captives, A study of Maximum Seurity Prisons, Princeton University 

Press, 1958. 
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Tavisuflebis aRkveTis gamo.101 amas garda, saiqsi, sakuTriv 
Tavisuflebis SezRudvis garda, uTiTebs konkretul 5 komponentze, 
romelic Tavisuflebis aRkveTis tkivilebs (pains of imprisonment) 
ganekuTvneba, patimrebs cxovrebas umZimebs da aucilebad sulier 
tanjvas ayenebs maT. es komponentebia: ,,Tavisuflebis dakargva, 
materialur da aramaterialur sikeTeebis (uflebebis) CamorTmeva, 
avtonomiis SezRudva, usafrTxoebis nakleboba, kriminali 
Tanapatimrebis mxridan Tavdasxmis SemTxvevaSi da 
heteroseqsualuri urTierTobebis SeuZlebloba”.102  

amas garda, unda iTqvas, rom grZelvadiani Tavisuflebis 
aRkveTis (Tavisuflebis aRkveTa xuTi da meti wliT) Sedegebi, 
marTalia, TiToeuli msjavrdebulisTvis gansxvavebulia, magram 
sxvadasxva dros Catarebulma kriminologiurma kvlevebma 
gamokveTes is ZiriTadi problemebi, rac grZelvadian Tavisuflebis 
aRkveTas axlavs Tan. aRniSnuli problemebidan gamosayofia 
ukulturobis procesi, rac dakavSirebulia cixis reJimTan. 
reJimisTvis damaxasiaTebeli SezRudvebis arsebobis gamo, 
msjavrdebulSi iwyeba misTvis cnobili urTierTobebis daviwyebis 
procesi. rac ufro xangrZlivia Tavisuflebis aRkveTa, miT ufro 
mZimea ukulturobis procesis Sedegi.103 kidev erTi problema, 
romelic Tan axlavs grZelvadian Tavisuflebis aRkveTas, aris 
socialuri kontaqtebis dakargva. Tavisuflebis aRkveTis gamo, pirs 
ar SeuZlia srulyofilad daexmaros sakuTar ojaxs, rac xSir 
SemTxvevaSi mZime fsiqologiur da materialuri problemis winaSe 
ayenebs ojaxs. amis gamo ki xSiria ojaxis dangrevis SemTxvevebi.104 
im pirebisTvis, romlebsac xangrZlivi drois ganmavlobaSi aqvT 
Tavisufleba aRkveTili, damaxasiaTebelia Tanamoqalaqeebisadmi 
damokidebulebis Secvla, socialuri gaucxoeba. sxva adamianebTan 
urTierTobisas isini xSirad Riziandebian, agresiulebi xdebian, 
gamoirCevian gadametebuli mgrZnobelobiT, ris gamoc maTi 
sazogadoebaSi integracia rTuldeba.105 amas garda, aseT adamianebSi 
maRalia TviTdazianebis da TviTmkvlelobis riskebi.106 

Tavisuflebis aRkveTisas cixeSi dawesebuli SezRudvebi 
aucileblad iwvevs patimrebis moTxovnilebebis arasakmaris 
dakmayofilebas, rac Tavis mxriv, patimars utovebs saSineli 
imedgacruebis gancdas da ayenebs seriozul tanjvas. xSiria 
msjavrdebulebSi janmrTelobisa da fsiqosomaturi problemebi.107 

 
101 SalikaSvili m., miqanaZe g. da xasia m., sasjelaRsrulebis samarTali, 
iuristebis samyaro, Tbilisi, 2014, 405. 
102 iqve 406. 
103 iqve 470. 
104 iqve 471. 
105 iqve 472. 
106 SalikaSvili m., Zaladobis kriminologia, Tbilisi, 2012, 155. 
107 SalikaSvili m., miqanaZe g. da xasia m., sasjelaRsrulebis samarTali, 
iuristebis samyaro, Tbilisi, 2014, 473. 
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tanjvis winaaRmdeg brZolis yvelaze racionaluri gamosavali aris 
iq myofi patimrebis jgufTan gaerTianeba da Camoyalibebuli 
SemzRudavi reJimis winaaRmdeg wasvla, anu cixis subkulturaSi 
Sereva. es ukanaskneli ki adamianis resocializaciis kuTxiT 
nakleb Sedegis momtania da xSir SemTxvevaSi damwyebi kriminali, 
Camoyalibebul kriminalad gamodis cixidan.  
 dabolos, erT-erT yvelaze seriozul problemas warmoadgens 
cixidan gamosuli adamianis etiketirebis problema. imis gamo, rom 
cixidan gamosulebi ver axdenen sazogadoebaSi normalur 
integracias, isini irgeben etiketirebulis iarliys da ganmeorebiT 
danaSaulis CadenaSi xedaven gamosavals. aseve, xSiria 
damsaqmeblebis mxridan uari msgavsi kategoriis adamianebis 
samsaxurSi ayvanaze da sxva.108 
 

3.2.4 nasamarTlobis Sedegebi 

adamianis cxovrebisaTvis sisxlis samarTlis kanonis 
amoqmedebiT miyenebuli ziani ar sruldeba sasjelis moxdis Semdeg 
da sisxlis samarTlis gamkicxavi elementi mas kidev xangrZlivi 
drois ganmavlobaSi mihyveba, radgan nasamarTlevi adamianisTvis 
sazogadoebaSi dabruneba da resocializacia sakmaod did 
sirTuleebTan aris dakavSirebuli.109 sisxlis samarTlis profesor 
riCard zingeris mosazrebiT: ,,zogadad miRebuli azria, rom, 
rodesac adamiani datovebs sasjelaRsrulebis dawesebulebas an 
rodesac dasruldeba pirobiTi msjavri, misi sasjeli 
dasrulebulia. magram am kategoriaSi moxvedrili bevri 
adamianisaTvis sasjelis seriozuli da zianis momtani efeqtebi 
axal fazaSi gadadis, radgan, rogorc wesi yofil msjavrdebulebs 
CamorTmeuli aqvT mTeli rigi ZiriTadi samoqalaqo uflebebisa, 
dawyebuli arCevnebSi monawileobis akrZalviT da dasrulebuli 
dasaqmebis uflebis SezRudviT”.110 samoqalaqo SezRudvebi, rac Tan 
axlavs sasjelis dasrulebas, gansxvavebulia sxvadasxva 
saxelmwifoSi,111 Tumca, rac am SezRudvebs saerTo aqvs aris is, 
rom yvela SemTxvevaSi adamianis interesebi da uflebebi kidev 

 
108 iqve 473. 
109 SalikaSvili m., da CixlaZe d., pirobiT vadamde gasaTavisuflebeli 
msjavrdebulebisTvis risk-faqtorebis Sefasebis kriminologiuri analizi, 
Tbilisi/berlini, 2013, 59. ix.: aseve, xasia m., msjavrdebulTa socialuri 
reabilitacia saqarTveloSi, realoba da perspeqtivebi, Tbilisi, 2006, 12. ix.: 
aseve, arsoSvili g., damnaSavis resocializacia, Tbilisi, 2009, 182. 
110 Singer R., Conviction: Civil Disabilities, signed article in the Encyclopedia of Crime and Justice, ed. 

Kadish S. H., Vol. 1, New York: The Free Press, A Division of Macmillan, Inc., 1983, 243. 
111 mag., saqarTvelos kanonis ,,policiis Sesaxeb” 38-e muxlis ,,a” qvepunqtis 
Tanaxmad, ,,policiaSi samuSaod ar miiReba ganzraxi danaSaulisaTvis 
nasamarTlevi piri”; “sajaro samsaxuris Sesaxeb” saqarTvelos kanonis me-27 
muxlis me-2 puqntis ,,a” qvepunqtis Tanaxmad, ,,sajaro samsaxurSi ar miiReba piri, 
Tu igi: nasamarTlevia ganzrax Cadenili danaSaulisaTvis”. 
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xangrZlivi droiT rCeba ganuxorcielebeli, rac sakmaod did zians 
ayenebs adamians da mis garSemomyofT. samarTlianad aRniSnavs 
irakli dvaliZe, rom ,,nasamarTloba, romelic pirovnebis 
gansakuTrebul samarTlebriv mdgomareobas ganapirobebs, 
gamoxatulebas poulobs Sesabamis sisxlissamarTlebriv daTqmebSi, 
romelic, rogorc wesi, auaresebs damnaSavis mdgomareobas da 
arasdros gamoiyeneba mis sasargeblod“.112 mag., ssk-is 79-e muxlis 
pirveli nawilis Tanaxmad, ,,nasamarTloba mxedvelobaSi miiReba 
sisxlissamarTlebrivi pasuxismgeblobis, danaSaulis 
kvalifikaciisa da sisxlissamarTlebrivi zemoqmedebis RonisZiebis 
sakiTxis gadawyvetisas“. marTalia, amave muxlis me-6 nawili 
uTiTebs, rom gaqarwylebuli an moxsnili nasamarTloba 
mxedvelobaSi ar miiReba sisxlissamarTlebrivi pasuxismgeblobis, 
danaSaulis kvalifikaciisa da sisxlissamarTlebrivi zemoqmedebis 
RonisZiebis sakiTxis gadawyvetisas, magram realurad, sasjelis 
daniSvnisas, SesaZlebelia mosamarTlem, msjavrdebulis pirovnebaze 
msjelobisas, mxedvelobaSi mainc miiRos ukve gaqarwylebuli an 
moxsnili nasamarTloba. analogiuri viTareba SeiZleba Seiqmnas 
maSinac, rodesac specialuri penitenciuri samsaxuris adgilobrivi 
sabWoebi ixilaven msjavrdebulis sasjelisagan pirobiT vadamde 
gaTavisuflebis sakiTxs, isini valdebuli arian gaiTvaliswinon 
gaqarwylebuli an moxsnili nasamarTloba msjavrdebulis 
samomavlo risk-faqtorebze msjelobisas.  

 

3.2.5 Sejameba 

yvela zemoT ganxilul qveparagrafSi aRwerili iyo is 
uaryofiTi Sedegebi, rac sisxlis samarTlis marTlmsajulebis 
sistemas gaaCnia. swored amitom, saxelmwifos yovelTvis unda 
hqondes myari gamamarTlebeli argumenti manam, sanam igi Tavis 
yvelaze represiul damsjel meqanizms aamoqmedebs. aqedan 
gamomdinare, saxelmwifos kidev ufro myari da moralurad 
gamamarTlebeli safuZveli unda hqondes garkveuli qmedebis 
akrZalvisas (kriminalizaciisas), amitom gasaziarebelia 
filosofos joel fainbergis mtkiceba, rom ,,kriminalizaciis 
uaryofiTi Sedegebis gaTvaliswinebiT, rodesac garkveuli 
akrZalvas ar gaaCnia an amovardnilia moraluri legitimaciis 
CarCoebidan, swored msgavsi akrZalva warmoadgens moralur 
danaSauls”.113 amasTan, erTi ram eWvgareSea: iqidan gamomdinare, rom 
sisxlis samarTali aris Tavisuflebis yvelaze SemzRudavi 
meqanizmi saxelmwifos xelSi, adamians unda hqondes imis gancda, 

 
112 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva 
sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, 32. 
113 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 4. 
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rom mas umizezod ar aekrZaleba garkveuli qmedeba, ar iqneba 
umizezod dasjili da Sesabamisad, sisxlis samarTlis gamoyeneba 
dayvanil iqneba minimumamde. swored amitom, yovelive 
zemoaRniSnulidan gamomdinare, sanam uSualod kriminalizaciis 
principebis gaanalizdeba, manamde upriania, yuradReba gamaxvildes 
kriminalizaciis procesis SemzRudav calkeul principze.  
 

3.3 kriminalizaciis procesis SemzRudavi principebi 

 

 kacobriobis arsebobis mTeli istoriis ganmavlobaSi, TiTqmis 
yovelTvis da TiTqmis yvelgan, socialuri sasjeli gamoiyeneboda 
erT-erT Semdeg garemoebaze miTiTebiT: 

• (eklesiis gadawyvetilebiT) RmerTi an RmerTebi moiTxovdnen 
amas; 

• ufross, mmarTvels, liders, patriarqs, mTavrobas, mefes, 
surda ase;  

• xalxs (rogorc wesi umciresobas) surda es.114 
ra Tqma unda, SeiZleba arsebobdes sxva motivebic, magram am 

etapze am naSromis miznebisaTvis maTi CamoTvla ararelevanturia. 
rogorc germaneli samarTlis mkvlevari gustav radbruxi ambobda 
,,mxolod im SemTxvevaSi SeiZleba sisxlis samarTlis 
marTlmsajulebis amoqmedeba da sasjelis gamoyeneba, Tu igi 
keTdeba RmerTis an CveulebiTi samarTlis saxeliT’’.115 

iqidan gamomdinare, rom dRes liberalur-demokratiul 
sazogadoebaSi gviwevs cxovreba, sasjelis gamoyeneba mxolod im 
mizniT, rom Cven gvinda es an RmerTs surs ase, an imitom, rom sul 
ase viqceodiT adre, andac imitom, rom sasjelis gamoyeneba 
bunebrivad Cans konkretul situaciaSi, aRar aris (ar unda iyos) 
SesaZlebeli. amis ZiriTadi mizezi aris is, rom sasjeli Tavis 
TavSi moicavs mZime mopyrobas, kicxavs qmedebis Camdens da ayenebs 
seriozul zians. swored amitom, sasjelis gamoyeneba, xolo manamde 
qmedebis kriminalizacia, unda xdebodes sazogadoebis sasargeblod 
da is mizezi, Tu ratom aikrZala garkveuli qmedeba, unda iyos 
utyuari, racionaluri (moraluri) da sazogadoebis saerTo 
keTildReobas unda emsaxurebodes. saxelmwifom ver unda SeZlos 
myari argumentis gareSe qmedebis akrZalva. da rodesac saubaria, 
rom saxelmwifom ,,ver unda SeZlos”, igulisxmeba, rom saxelmwifom 
ar unda akrZalos da es valdebuleba aris ara samarTlebrivi, 
aramed - moraluri. marTlac, konstituciisa da saerTaSoriso 
konvenciebis paralelurad, arsebobs sisxlissamarTlebrivi eTika, 

 
114 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of Criminal Law, Vol. 2, 

521. 
115 Radbruch G., Einfuhrung in Die Rechtswissenschaft, Konrad Zweigert ed., 9th ed. 1958, 132.  
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romelic ganxilul unda iqnes samarTlebrivi saxelmwifos 
ideologiis nawilad da Sedgeba im moraluri principebisgan, 
romelic mowinave adgils ikavebs demokratiul saxelmwifoSi.116  

am paragrafis mizania mkveTrad warmoaCinos is pozicia, 
romlis mixedviTac kriminalizacia unda iyos ukanaskneli 
saSualeba (ultima ratio) da gamoyenebul unda iqnes mxolod ukidures 
SemTxvevebSi. miuxedavad amisa, xSirad kriminalizacia 
gamoyenebulia rogorc pirveladi saSualeba (sola ratio), nawilobriv 
imitom, rom kriminalizaciis procesisas ar xdeba im samomavlo 
Sedegebze msjeloba, rac qmedebis kriminalizacias SeiZleba 
mohyves, adamianis uflebebis seriozuli SezRudvidan dawyebuli, 
xarjebiT damTavrebuli. saxelmwifos msgavsi upasuxismgeblo 
qmedebis gamo ki saxezea ,,sisxlis samarTlis inflacia’’117 anu 
gaufasureba. marTlac, Tu saxelmwifo qmedebis akrZalvis pirvelad 
saSualebad kriminalizacias iyenebs, maSin igi sisxlis samarTlis 

mniSvnelobas akninebs imiT, rom igi “ultima ratio-s” princips 
ewinaaRmdegeba da ugulebelyofs im fatqs, rom qmedebis 
dasaregulireblad saxelmwifos gaaCnia sxva, rogorc formaluri, 
ise - araformaluri meqanizmebi.  

 

3.3.1 kriminalizaciis akrZalva maSin, rodesac aRniSnuli 

kontrproduqtiulia 
 zogadad miRebuli principia, rom saxelmwifom ar unda 
moaxdinos qmedebis kriminalizacia maSin, rodesac qmedebis 
akrZalva savaraudod naklebad efeqtiani iqneba da gamoiwvevs 
gacilebiT met socialur zians.118 aRniSnuli Sexeduleba, ra Tqma 
unda, absoluturi xasiaTis ar aris. bunebrivia, Tu qmedeba Tavisi 
xasiaTiT gansakuTrebiT seriozulia an zianis momtani, maSin misi 
akrZalva simboluri miznebisTvis mainc unda moxdes. am principis 
mTavari arsi mdgomareobs imaSi, rom adamianis Tavisuflebis 
SezRudva qmedebis akrZalviT unda xdebodes maSin, Tu akrZalvas 
ufro meti sargeblis motana SeuZlia, vidre, zianis, garda, 
gansakuTrebiT mZime da saziano SemTxvevebisa. magaliTad, 
narkotikuli saSualebis SeZena/Senaxvis akrZalva iwvevs mraval 
uaryofiT socialur Sedegs, kerZod: warmoSobs e.w. ,,Sav bazars’’; 
policia am qmedebis gamosavlenad xSirad aWarbebs 
uflebamosilebas da xSirad arRvevs adamianis uflebebs; 
SesaZleblobas aZlevs policias, ixelmZRvanelos SerCeviTobis 

 
116 Gardocki L., Das Problem des Umfangs der Straflarkeit in der polnischen Gesetzgebung, echtsprechung 

und Strafrechtslehre, in Ltiderssen et al. eds., Modernes Strafrecht und Ultima-Ratioprinzip, 1990, 17.  
117 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of Criminal Law, Vol. 2,  
524. 
118 ix.: Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 

120-133. 
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prinipiT da swored amitom xSirad xdeba erTi da imave xalxis 
dakaveba; SesaZlebelia gamoiwvios korufcia.119 Sesabamisad, 
rodesac erT akrZalvas axlavs Tan amdeni uaryofiTi socialuri 
Sedegi, SesaZlebelia imaze fiqri, rom msgavsi akrZalva 
kontrproduqtiulia. swored amitom saxelmwifom unda ifiqros 
ukve akrZaluli qmedebis dekriminalizaciaze, xolo 
kriminalizaciis procesis etapze ufro detalurad unda moxdes 
akrZalvis ,,gverdiT movlenebze’’ msjeloba.  
 kriminalizaciis kontrproduqtiulobis naTel magaliTad 
gamodgeba 2007 wlis 23 maiss saqarTvelos sisxlis samarTlis 
kodeqsSi Sesuli cvlileba, romlis mixedviTac, garkveul 
danaSaulebze sisxlissamarTlebrivi pasuxismgeblobis asaki 14 
wlidan 12 wlamde Semcirda. mTavari mizezi, ris gamoc saxelmwifom 
gadawyvita pasuxismgeblobis asakis daweva, iyo arasrulwlovnebSi 
mometebul danaSaulTa Taobaze statistika. Tumca, iqidan 
gamomdinare, rom sisxlissamarTlebrivi pasuxismgeblobis asaki iyo 
14 weli, savaraudod 12-dan 14 wlamde mozardebis mier Cadenili 
danaSaulis statistikuri monacemi im droisaTvis ar arsebobda, 
Sesabamisad, apelireba imaze rom 12-dan 14 wlamde asakSi mZime 
danaSaulebi mkveTrad iyo gazrdili, usafuZvelo iyo, radgan ar 
arsebobda oficialuri monacemi, romelic aRniSnuls 
daadasturebda. imisaTvis, rom saxelmwifos daerwmunebina 
mowinaaRmdegeebi, mas dasWirda statistikuri monacemebiT 
manipulacia, kerZod, 14-dan 18 wlamde mZime danaSaulebis 
statistikuri monacemebis gazrda. Sesabamisad, advili 
dasajerebeli gaxda is faqti, rom Tu 14 wlis arasrulwlovani 
sCadis raRac danaSauls (2007 wels 40 ganzraxi mkvleloba), ratom 
ar SeiZleba igi 13 wlis araswrulwlovanmac Caidinos.120 cxadia, 
rodesac am cvlilebis ganxorcielebaze msjelobdnen, 
kanonmdebels ar gauanalizebia kriminalizaciis gverdiTi 
movlenebi, ar momxdara normis ekonomikuri analiziDda arc im 
uaryofiT socialur Sedegebze yofila saubari, rac msgavsi 
cvlilebis ganxorcielebas mohyveboda Tan. amas garda, 
saxelmwifos arc imaze umsjelia, warmoadgenda Tu ara 
pasuxismgeblobis asakis daweva ukanasknel saSualebas, xolo 
yovelive aRniSnulis gaTvaliswinebis gareSe, kriminalizacia 
produqtiulad ver CaiTvleba. 
 

 
119 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 193. 
120 SalikaSvili m., da miqanaZe g., arasrulwlovanTa marTlmsajuleba 
(saxelmZRvanelo), meore gamocema, meridiani, YTbilisi, 2016, 7. 
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3.3.2 kriminalizacia, rogorc ukanaskneli saSualeba 

 Cezare bekaria, iziarebda ra monteskies naazrevs, ambobda: 
,,sasjeli, Tu is ar gamomdinareobs ukiduresi saWiroebidan, aris 
tiranuli’’.121 aRniSnuli SeiZleba Camoyalibdes Semdegnairadac: 
kriminalizacia, Tu is ar gamomdinareobs ukiduresi saWiroebidan, 
aris adamianis uflebebis usafuZvlod SemzRudavi. bekaria Tvlida, 
rom saxelmwifos, ra Tqma unda, SeeZlo danaSaulisaTvis sasjelis 
gamoyeneba, magram mxolod im mizniT, rom amiT sazogadoebis 
wevrebis mier, sxvisi keTildReobis ,,uzurpacia’’ ar momxdariyo.122 
swored sxvaTa keTildReobis dacvas ukavSirebda igi saxelmwifos 
mier qmedebis akrZalvas, radgan amiT SeiZleboda gamarTlebuliyo 
adamianis avtonomiis anu Tavisuflebis SezRudva. amas garda, 
klaus roqsini Tvlida, rom kriminalizacia unda yofiliyo 
ukiduresi saSualeba da sisxlis samarTali ar iyo erTaderTi 
meqanizmi saxelmwifos xelSi legitimuri interesebisa da 
Rirebulebebis dasacavad.123 msgavsi pozicia aqvs prof. guram 
naWyebiasac, romelic Tvlis, rom ,,danaSauli aris ukiduresi 
samarTaldarRveva, xolo sasjeli saxelmwifo iZulebis ukidures 
zomas warmoadgens’’.124  

rogorc ukve aRiniSna, saxelmwifos, sisxlis samarTlis 
garda, gaaCnia socialuri kontrolis sxva samarTlebrivi 
meqanizmebi, rogorebicaa: administraciuli samarTali da 
administraciuli akrZalvebi, aseve, samoqalaqo samarTali, 
romliTac dadgenilia zianis anazRaurebis mTeli rigi 
saSualebebisa. amas garda, arsebobs kontrolis sxva araformaluri 
meqanizmebi, rogorebicaa: morali, socialuri ,,konvencia’’, anu 
sazogadoebaSi kulturulad gabatonebuli, miRebuli wesebi da 
sazogadoebis wevrebis mxridan momdinare wnexi. Sesabamisad, 
aRniSnuliTac aris SesaZlebeli raime miuRebeli qmedebis 
daregulireba. Sesabamisad, es formaluri da araformaluri 
meqanizmebi unda iqnes gamoyenebuli pirvel rigSi, rodesac raRac 
qmedebis akrZalvazea saubari da mxolod amis Semdeg aris 
SesaZlebeli kriminalizaciaze fiqri. kriminalizacia yovelTvis 
unda iyos socialuri politikis ukanaskneli saSualeba (ultima ratio 

of social policy).125  
ibadeba kiTxva: rogor unda gadawyvitos saxelmwifom, 

iZulebis romeli meqanizmi/teqnika gamoiyenos? minimalisturi 

 
121 Beccaria C., On Crimes and Punishments and Other Writings., Cambridge Texts in the History of 

Political Thought, Guess R. and Skinner Q., ed., Clarendon Press, 1995, 10. 
122 iqve. 
123 Roxin C., Strafrecht: Allgemeiner Teil I: Grundlagen, Der Aufbau Der Verbrechenslehre, 3d ed., 1997, 

11–30. 
124 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 
kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 21. 
125 Jareborg N., Criminalization as Last Resort (Ultima Ratio), Ohio State Journal of Criminal Law, Vol. 2, 
524. 
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pasuxi am kiTxvaze iqneba Semdegi: samarTlis yvelaze gamkicxavi da 
iZulebiTi teqnika (kriminalizacia) gamoyenebul unda iqnes 
adamianis interesebis yvelaze seriozuli darRvevis SemTxvevaSi. 
naklebad seriozuli qmedeba umjobesia, daregulirebul iqnes 
samoqalaqo an adaministraciuli samarTlis meSveobiT.126 am 
midgomas calsaxad utilitaruli fesvebi aqvs, romlsac mivyavarT 
ieremia bentamamde, romelic Tvlida, rom garkveuli qcevis 
dasaregulireblad, pirvel rigSi, unda gamoyenebuliyo naklebad 
SemzRudavi saSuleba, rogoricaa samoqalaqo pasuxismgebloba da 
mxolod amis Semdeg SeiZleboda ufro mkacri saSualebis 
gamoyeneba.127 

yovelive zemoaRniSnulidan gamomdinare, Sejamebis saxiT 
unda iTqvas, rom kriminalizacia, rogorc ukanaskneli saSualeba, 
gulisxmobs imas, rom sisxlis samarTlis gamoyeneba dayvanil iqnes 
minimumamde. ra Tqma unda, aRniSnuli ar niSnavs mis absolutur 
minimumamde dayvanas, magram, radgan igi adamianis pirad avtonomias 
sagrZnoblad zRudavs, saxelmwifo darwmunebuli unda iyos 
kriminalizaciis aucileblobaSi. im SemTxvevaSic ki, Tu 
Teoriulad kriminalizacia gamarTlebuli Cans, aRniSnuli 
gadawyvetileba ar unda iqnes miRebuli kriminalizaciis Sedegebis 
gauTvaliswineblad, unda Sefasdes misi efeqtianoba, gverdiTi 
movlenebi da analizis Sedegad gadawydes, xom ar aris 
SesaZlebeli arsebuli problemis kontrolis sxva formiT 
daregulireba. 

miuxedavad amisa, rCeba erTi umTavresi pasuxgaucemeli kiTxva: 
rogor unda gadawydes is sakiTxi, Tu romeli qmedeba unda 
aikrZalos, an romeli qmedebis akrZalva aris gamarTlebuli? am 
kiTxvaze pasuxis gacema mniSvnelovania imisaTvis, rom dadgindes 
aris Tu ara kriminalizacia moralurad gamarTlebuli. swored 
amitom, Semdeg TavSi mimoxilul iqneba kriminologiur 
literaturasa da sisxlis samarTlis filosofiaSi gavrcelebuli 
ramdenime procedura, romelic aRwers kriminalizaciis process da 
iZleva saSualebas pasuxi gaeces am naSromis centralur kiTxvas - 
rogori qmedebis kriminalizaciaa gamarTlebuli? 
 

3.4 kriminalizaciis akrZalva rogorc ufleba? 

 

 kriminalizaciis SemzRudavi principebidan, calke gamoyofas 
imsaxurebs sakiTxi imis Taobaze SesaZlebelia Tu ara 
kriminalizaciis akrZalvis moTxovna warmoadgendes adamianis 

 
126 Ashworth A., ‘Is the Criminal Law a Lost Cause?’, 116 LQR, 2000, 225. 
127 Bentham J., An Introduction to the Principles of Morals and Legislation, 1789, ch.13,                                                  

< http://www.earlymoderntexts.com/assets/pdfs/bentham1780.pdf> [12.05.2019] 
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uflebas. prof. qeTevan mWedliSvili-hedrixis mosazrebiT: 
,,kriminalizacia kanonmdeblis mier qmedebis sisxlissamarTlebrivi 
akrZalvaa, rodesac kanonmdebeli qmedebis Semadgenlobas sisxlis 
samarTlis kodeqsis kerZo nawilSi aTavsebs da mas Sesabamis 
sasjels ukavSirebs’’.128 aqedan gamomdinare, kriminalizacia da 
sasjeli pirdapir kavSirSia erTmaneTTan im kuTxiT, rom ar 
arsebobs kriminalizacia qmedebisTvis sasjelis dawesebis gareSe. 
Tavis mxriv, sasjelis gamkicxavi Tvisebis socialuri 
mniSvnelobidan da adamianis uflebebis seriozuli SemzRudavi 
Tvisebidan gamomdinare, yvela adamians unda hqondes ufleba, mis 
winaaRmdeg sasjelis daumsaxureblad gamoyenebis akrZalvis 
Taobaze.129 es niSnavs imas, rom kriminalizaciis gadawyvetileba 
miCneul unda iqnes saxelmwifos sxva kanonSemoqmedebiTi 
saqmianobisagan gansxvavebul meqanizmad. sasjelis gamkicxavi 
Tvisebisa da uflebebis SezRudvis elementi imasac niSnavs, rom 
seriozuli gamamarTlebeli mtkicebulebaa saWiro qmedebis msgavsi 
saxiT akrZalvisTvis da mtkicebis tvirTic swored imaze gadadis, 
vinc krZalavs qmedebas anu - saxelmwifoze. rac ufro mkacria 
potenciuri sasjeli qmedebisaTvis, miT ufro myari argumentia 
saWiro qmedebis akrZalvisTvis. Sesabamisad, Tu kriminalizaciis 
Sedegad akrZaluli qmedebisTvis sasjelis saxiT Tavisuflebis 
aRkveTaa dawesebuli, saxelmwifos argumenti qmedebis 
kriminalizaciis procesis dros unda iyos yvelaze myari.130 
Sesabamisad, kriminalizaciis akrZalvaze, rogorc uflebaze, 
msjeloba, Tavis TavSi moicavs, aseve, msjelobas adamianis 
ardasjis uflebaze anu uflebaze mis mimarT sasjelis gamoyenebis 
akrZalvis Sesaxeb. 
 sisxlis samarTali aris samarTlis erTaderTi dargi, 
romelsac aqvs ufleba, qmedebisTvis daawesos dasjadoba sasjelis 
saxiT. sasjelis im uaryofiTi Tvisebebidan gamomdinare, romelzec 
zemoT ukve araerTxel iyo saubari, mniSvnelovania, rom 
Tavdapirvelad sasjelis arseboba iyos gamarTlebuli, xolo 
Semdeg sasjelis gamoyeneba iyos damsaxurebuli. magram ratom aris 
aseTi rTuli sadamsjelo sanqciebis gamarTleba? qarTuli 
realobidan gamomdinare, sasjelebi gamoiyeneba yoveldRiurad da 
arc praqtikosi da arc Teoretikosi iuristebi ar cdiloben, 
ikvlion maTi gamamarTlebeli mizezebi. sasjelis gamoyenebas 
gamarTleba esaWiroeba, sakuTriv sasjelis xasiaTidan gamomdinare, 
radgan igi Seicavs msjavrdebulisTvis mZime mopyrobasa da 
sazogadoebis mxridan mis gakicxvas. prof. guram naWyebia sasjelis 

 
128 mWedliSvili-hedrixi q,, sisxlis samarTali, zogadi nawili, 1, danaSauli: 
ZiriTadi sakiTxebi kiTxva-pasuxebiT, Tbilisi, 2014, 19. 
129 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 95-101. 
130 Ashworth A., ‘Should Strict Criminal Liability be Removed from all Imprisonable Offences?’, Irish 

Jurist, 45, 2010, 1.  
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maxasiaTeblebs Semdegnairad ganmartavs: ,,sasjeli aris saxelmwifo 
iZulebis gansakuTrebuli, ukiduresi zoma, romelic …... arTmevs an 
uzRudavs msjavrdebuls gansazRvrul sikeTes da iwvevs masSi 
moralur-fsiqologiur tanjvas”.131  analogiurad, prof. z. goTuac 
sasjels saxelmwifo iZulebis RonisZiebad ganixilavs, romelic 
aramarto arTmevs msjavrdebuls garkveul uflebebs, aramed 
tanjvis miyenebasac gulisxmobs.132 kriminologi nils kristi Tavis 
naSromSi ,,tkivilis sazRvrebSi”, sasjels tkivilad moixseniebs, 
romelic saxelmwifos mier tkivilis miyenebis mizniT gamoiyeneba.133 
iuristi ioseb varZelaSvilic Tvlis, rom sasjels gaaCnia 
specifikuri niSnebi, romelic mas ganasxvavebs saxelmwifos xelT 
arsebuli sxva iZulebiTi meqanizmebisgan.134 Cveulebriv pirobebSi 
sasjelis msgavsi xasiaTi adamianis pirad interesebs mniSvnelovnad 
azianebs. radgan Cveulebrivi utilitaristuli miznebi 
saxelmwifos ukrZalavs am interesebis Selaxvas, aqedan 
gamomdinareobs daskvna, rom adamians aqvs ufleba, ar iqnes 
umizezod dasjili,135 xolo amas ki win unda uswrebdes daskvna, 
rom saxelmwifom umizezod da dausabuTeblad ar unda moaxdinos 
qmedebis kriminalizacia.  
 rogorc britaneli filosofosi herbert harti uTiTebs, 
adamianis qmedebaze saxelmwifos pasuxi ver ganixileba punitiurad 
manam, sanam ,,is ar Seicavs tkivils an sxva garemoebas, romelic 
usiamovnod aris miCneuli”.136 sxva garemoebaSi igulisxmeba 
sikvdiliT dasja, Tavisuflebis aRkveTa, jarima, deportacia da a.S. 
sxva sityvebiT rom vTqvaT saxelmwifos zemoqmedeba unda Seicavdes 
mZime mopyrobas imisTvis, rom CaiTvalos sasjelad, magram aqve isic 
unda iTqvas, rom usiamovnebas da mZime mopyrobas Seicavs 
saxelmwifos mier gamoyenebuli sxva iZulebiTi RonisZiebebic, 
magaliTad, marTvis mowmobis CamorTmeva, sauravis dakisreba da a.S., 
magram isini mainc ver CaiTvleba sasjelad, radgan, unda 
arsebobdes zemoT xsenebuli, sasjelis meore maxasiaTebeli, misi 
gamkicxavi xasiaTi.137 
 qmedebis kriminalizacia da misTvis sasjelis daweseba 
SesaZlebelia iyos yvelaze efeqturi saSualeba momavali 
danaSaulis gasakontroleblad, socialuri morCilebis 
uzurnvelsayofad, kanonmorCili moqalaqeebis uflebebis dasacavad 
da a.S., magram amadroulad sasworze bevri ram devs im 

 
131 naWyebia g., msjavrdebulis ,,moraluri gamosworebis” sakiTxisaTvis, 
samarTali, 1995, N3-4, 38. 
132 goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001, 5. 
133 Christie N., Limits to Pain: The Role of Punishment in Penal Policy., Wipf and Stock Publishers, 1981, 

5. 
134 varZelaSvili i., sasjelis miznebi, meridiani, Tbilisi, 2016, 32. 
135 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 93. 
136 Hart H. L. A., Punishment and Responsibility. Oxford: Oxford University Press, 1969. 4. 
137 Von Hirsch A. and Ashworth A., Proportionate Sentencing, Oxford: Oxford  University Press, 2005, 141. 
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moqalaqeebisTvis, vinc konkretul akrZalul qmedebas Caidenen. 
swored amitom, saxelmwifo kriminalizaciis procesisas 
sifrTxiliT unda ekidebodes msgavs mosazrebebs. am dros 
gaTvaliswinebuli unda iqnes aramarto is, rodis daisjebian 
daumorCilebeli moqalaqeebi, aramed isic, Tu ra doziT daisjebian 
isini. gasaTvaliswinebelia isic, rom rac ufro meti qmedebis 
kriminalizacia moxdeba, miT met damnaSaves Seqmnis saxelmwifo da 
miT met sasjels gamoiyenebs maT mimarT. swored amitom saWiroa, 
rom arsebobdes gamamarTlebeli mizezebi qmedebis 
kriminalizaciisTvis, radgan rodesac, saxelmwifo aseT mZime 
mopyrobasa da gakicxvas akanonebs, adamianebs aqvT sruli ufleba, 
moiTxovon aseTi mopyrobis gamamarTlebeli mizezebi. sxva 
sityvebiT – mniSvnelovania, gairkves ra kondiciebi da kriteriumebi 
unda arsebobdes imisaTvis, rom saxelmwifos yvelaze represiuli 
pasuxi qmedebaze iqnes gamarTlebuli. da Tu vaRiarebT, rom 
moqalaqeebs aqvT ufleba, rom moiTxovon qmedebis kriminalizaciis 
gamamarTlebeli mizezebis garkveva, maSin logikurad unda moxdes 
imis aRiarebac, rom moqalaqeebs aqvT maT mimarT sasjelis 
gamoyenebis akrZalvis ufleba.  
 Tumca xsenebuli ufleba adamianis uflebad ar aris 
aRiarebuli. CvenTvis kargad aris cnobili sityvis Tavisuflebis an 
religiis Tavisuflebis ufleba, magram iSviaTia iseTi 
Teoretikosi, romelsac sasjelis gamoyenebis akrZalvaze, rogorc 
uflebaze, hqondes nafiqri. piriqiT, filosofosebs gacilebiT meti 
aqvT nafiqri saxelmwifos mier dasjis uflebis gamoyenebaze.138 
ardasjis ufleba SedarebiT axali uflebaa imis gaTvaliswinebiT, 
rom didi xani ar aris, rac kvlevis obieqti gaxda. es ki sulac ar 
niSnavs imas, rom masze uari unda vTqvaT. rodesac saubaria 
saxelmwifos mier cenzuris gamoyenebasa da adamianis uflebebis 
iZulebiT Selaxvaze, pirvel rigSi swored sasjelis gamoyeneba 
axsendeba adamians. ZiriTad SemTxvevaSi kriminalizebuli qmedebis 
sasjels Semcilebeli ar hyavs, radgan navaraudevia, rom 
saxelmwifo am represiul iaraRs ar gamoiyenebda gamarTlebis 
gareSe. magram im SemTxvevaSi Tu aRmoCndeba, rom sasjeli 
gaumarTlebelia, maSin imis Tqmac SeiZleba rom sasjeli arRvevs 
uflebebs. marTlac asea, uamravi sasjelis arseboba 
gamarTlebulia, anu uamravi qmedeba imsaxurebs kriminalizacias. 
magram Tu kriminalizacia gaumarTlebelia an dausabuTebelia, es 
niSnavs, rom mas SeuZlia adamianis uflebebis darRveva. aqve 
mniSvnelovania erTmaneTisgan gaimijnos terminebi: ,,Selaxva” da 
,,darRveva”139 adamianis uflebebis WrilSi. rodesac saxelmwifos 

 
138 Morris H., “Persons and Punishment,” 53 Monist,  1968,  474, 478-480.  
139 SesaZlebelia es terminebi sinonimuri mniSvnelobis iyos, magram msjelobis 
miznebisTvis isini gamijnulia erTmaneTisgan. ,,Selaxva” gulisxmobs inglisur 
sityva “infringe”, xolo ,,darRvevaSi” igulisxmeba inglisuri sityva “violate”. 
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gamarTlebuli qmedebis pirobebSi adamianis interesebs adgeba 
ziani, magaliTad, imiT, rom mas Seefarda Tavisuflebis aRkveTa 
(Tavisuflebis aRkveTa kanonieria Tu ukanono, igi mainc ayenebs 
zians adamianis interesebs, kerZod, mainc ilaxeba Tavisufleba, 
adamiani ver viTardeba ise, rogorc mas surs, moTavsebulia 
konkretuli reJimis dawesebulebaSi da a.S.) am SemTxvevaSi 
adamianis uflebebi ilaxeba. xolo, rodesac qmedebis gamo 
adamianis uflebebs gaumarTleblad adgeba ziani, am SemTxvevaSi 
adamianis uflebebi irRveva.140  
 filosofosebi Tvlian, rom sasjelis gamoyeneba Cveulebriv 
adamianis uflebebis sawinaaRmdego qcevad ganixileba, magram 
aRniSnuli mosazreba logikur WrilSi gadava mas Semdeg, rac 
gairkveva, damsaxurebulia Tu ara sasjeli.141 rogorc aRiniSna, 
sasjelis gamoyenebas mudam mohyveba uflebebis Selaxva, maSinac ki, 
Tu sasjeli damsaxurebulia. Sesabamisad, Tu sasjeli 
damsaxurebulia, es niSnavs, rom sasjelis gamoyenebis akrZalvis 
ufleba darRvevuli ki ar aris, aramed Selaxulia. aRniSnuls 
mivyavarT im daskvnamde, rom gamarTlebuli iqneba Tu ara 
sasjelis, amas didi mniSvneloba ara aqvs am uflebasTan 
mimarTebiT, radgan, Tu sasjeli gamarTlebulia, maSin es ufleba 
ilaxeba, xolo Tu ar aris gamarTlebuli maSin irRveva. swored 
amitom, xom ar niSnavs es, rom Cven yuradReba unda mivaqcioT 
mxolod iseT SemTxvevebs, rodesac sasjeli gaumarTlebelia da 
Tavis mxriv, xom ar niSnavs es, rom aRniSnuli aris ara ufleba, 
aramed igi pirobiTi uflebaa, romelic mxolod maSin realizdeba, 
Tu Seicavs garkveul daTqmas? magaliTad, adamians aqvs ardasjis 
ufleba, manam sanam sasjeli gamarTlebuli (damsaxurebuli) ar 
iqneba. Tu es msjeloba sworia, maSin, adamianis es ufleba 
SezRuduli ufleba yofila da mxolod maSin arsebobs, Tu 
sasjeli gaumarTlebelia.142 magram es msjeloba arasworia radgan 
gamarTlebulia Tu ara adamianis ardasjis uflebis SezRudva, 
orive SemTxvevaSi adamianis interesebs adgeba ziani. Sesabamisad, 
rodesac adamianis interesebis ganzrax dazianebazea saubari, iq ar 
SeiZleba arsebobdes SezRuduli ufleba, swored amitom, adamianis 
winaaRmdeg sasjelis gamoyenebis akrZalvis ufleba srulyofil 
uflebad unda iqnes ganxiluli. 
 Tu am ukanasknels msjelobas gavyvebiT da CavTvliT, rom es 
ufleba upirobo uflebaa, maSin im garemoebebis arsebobisas, 

 
darRvevaSi vgulismobT uflebebis Selaxvis met xarisxs. orive sityva naxmaria 
adamianis uflebebis WrilSi. Tavad inglisurSi am or sityvas Soris sxvaobis 
Taobaze detaluri analizisTvis ix.: Thomson J., “Some Ruminations on Rights,” 19 Arizona 

Law Review 45, 1977. 
140 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 96. 
141 Berman M. N., “Punishment and Justification.” Ethics, vol. 118, N 2, 2008, 274. 
142 Husak D., “Criminal Law as a Last Resort”, Oxford Journal of Legal Studies, Vol. 24, No. 2, 2004. 207, 

211. 
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romlebic sasjelis gamoyenebas amarTlebs, mainc ar SeiZleba imis 
Tqma, rom gamamarTlebeli garemoebis arseboba ugulebelyofs am 
uflebas. sasjelis gamoyenebis gamamarTlebeli garemoebis 
arsebobisas xdeba ara am uflebis ugulebelyofa, aramed misi 
gauqmeba. ,,gauqmebasa” da ,,ugulebelyofas” Soris sxvaobaze Tavisi 
mosazreba aqvs filosofos josef racs143, romelic iyenebs Semdeg 
magaliTs: ,,im SemTxvevaSi, Tu me Sen Segpirdi aeroportSi wayvanas, 
Sen gaqvs imis molodini/ufleba, rom me wagiyvano aeroportSi, 
magram, Tu Sen me gamanTavisufle wayvanis pirobisgan, maSin Seni 
ufleba ugulebelyofili ki ar iqneba, aramed is gauqmdeba”.144 
wayvanis pirobisgan gaTavisufleba niSnavs imas, rom adamianis 
ufleba raRac pirobaze arsebobas wyvets, uqmdeba. marTlac, Tu 
moxdeba sawinaaRmdego magaliTis analizi, Tu Cemi megobari 
sisxlisgan icleba, mas gadaudebeli samedicino daxmareba sWirdeba 
da iqve mdgomi manqanaa erTaderTi saSualeba, romlis daxmarebiTac 
me Cems megobars gadavarCen, maSin Cems mier manqanis daufleba 
gamarTlebulia. aseT dros manqanis mepatronis ufleba, misi 
sakuTrebis uflebis dacvis Sesaxeb ki ar uqmdeba, aramed 
ugulebelyofilia.  
 aqedan gamomdinare, ismis kiTxva gamarTlebuli sasjeli 
auqmebs Tu ugulebelyofs ardasjis uflebas? rodesac ufleba 
uqmdeba, is wyvets arsebobas, xolo rodesac is ugulebelyofilia, 
maSin rCeba garkveuli moraluri argumenti moTxovnis uflebis 
arsebobis Sesaxeb.145 Sesabamisad, kiTxvaze pasuxi unda gauqmdes, Tu 
ugulebelyofil iqnes ufleba damokidebulia imaze agrZelebs Tu 
ara ufleba arsebobas, rodesac sasjeli gamarTlebulia. rodesac, 
uflebis darRvevis miuxedavad, ufleba agrZelebs arsebobas, 
uflebis mesakuTres aqvs raRacis moTxovnis ufleba, magaliTad, 
kompensaciis.146 cxadia, Tu sasjelis daniSvna gamarTlebulia, 
kompensaciis moTxovnis ufleba ar arsebobs, magram zemoT naxseneb 
magaliTSi, avtomobilis mesakuTres aqvs kompensaciis moTxovnis 
ufleba. SeiZleba Tu ara amis garda uflebis mesakuTres hqondes 
kidev ramis moTxovnis ufleba? daglas husaki Tvlis, rom, rodesac 
ardasjis ufleba ugulebelyofilia, maSin sasjelis adresats 
ekuTvnis axsna-ganmarteba, ratom eqcevian mas ase.147 im SemTxvevaSi 
ki, Tu vinmes ufleba ugulebelyofili ki ar aris, aramed 
gauqmebulia, maSin sasjelis gamoyenebisas arc axsna-ganmartebaa 
saWiro. marTlac, ratom var valdebuli avuxsna adamians, romelic 
me maTavisuflebs aeroportSi wayvanis pirobisgan, ratom wavedi 
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fexburTis sayureblad misi frenis dRes.148 ugulebelyofis 
SemTxvevaSi gasaziarebelia xsenebuli pozicia, radgan 
ugulebelyofa ar niSnavs uflebis gauqmebas, ar niSnavs, rom 
ufleba gamarTlebulad Seilaxa da yvelas aqvs imis ufleba 
icodes, ratom dairRva misi ufleba. rac Seexeba gauqmebas, aq 
husakis mosazreba nawilobriv gasaziarebelia: marTalia, uflebis 
gauqmebis dros aRar arsebobs valdebuleba mis adresats avuxsnaT 
uflebis Selaxvis mizezebi, magram aq mniSvnelovania imis aRniSvna, 
rom es ufleba ar arsebobs imitom, rom Tavad uflebis Selaxvaa 
gamarTlebuli. sasjelis SemTxvevaSi sasjeli gamarTlebulia, 
radgan kriminalizaciaa gamarTlebuli da Tu ratom aris 
kriminalizacia gamarTlebuli, amas sWirdeba principuli midgoma 
(principebze dafuZnebuli kriminalizacia) kriminalizaciis 
procesisas, rac imas gulisxmobs, rom qmedebis akrZalva da misTvis 
sasjelis daweseba gasagebi mizezebis gamo moxda, romelic sawyis 
etapzeve ganmartebulia sazogadoebisTvis. Sesabamisad, adamians 
daeniSneba sasjeli imitom, rom man daarRvia akrZaluli qmedeba, 
romlis akrZalvis mizezebi isedac cnobilia, saWiro aRar aris 
sasjelis gamoyenebisas damatebiTi axsna-ganmarteba. 
 Tu isev davubrundebiT im msjelobas, rom sasjels 
uaryofiTi gavlena aqvs adamianis uflebebze, logikuri daskvna 
aqedan is iqneba, rom sakuTriv es uflebebia mniSvnelovani. 
marTalia, adamianis uflebebi xangrZlivi drois ganmavlobaSi 
siRrmiseuli kvlevis obieqtia, filosofosebi mainc ver 
Tanxmdebian adamianis uflebebis ierarqiaze.149 aRniSnulis gazomvis 
erTi saSualeba iqneboda Tavad sazogadoebis wevrebisTvis 
SesaZleblobis micema, daedginaT uflebebis ierarqia. aseTis 
SemTxvevaSi ardasjis uflebis Selaxvas racionaluri adamiani 
nebismieri sxva uflebis Selaxvas amjobinebs. amasTan mecnierebis 
umetesoba cdilobs daadginos, ratom eniWeba calkeul uflebas 
prioriteti sxva uflebebTan SedarebiT maSin, rodesac adamianebs 
zogierTi am uflebaTagani naklebad adardebT.150 magaliTad, 
sityvis Tavisuflebis xelyofasa da ardasjas Soris, albaT, yvela 
am pirvelis xelyofas amjobinebda. Sesabamisad, Tu adamiani 
hipoTeturad mainc daTanxmdeboda saxelmwifos mxridan ardasjis 
uflebis xelyofas, igi amas mxolod winaswar dadgenili da 
zedmiwevniT dadgenili kriteriumebis mixedviT gaakeTebda.  
 meore gza uflebebs Soris RirebulebaTa ierarqiis 
dasadgenad aris im samarTlebrivi sikeTeebis Sedareba, romlebsac 
konkretuli ufleba icavs. magaliTad, adamianis piradi avtonomia 
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aris is sikeTe, romlis dasacavadac erTdroulad ramdenime 
ufleba erTiandeba.151 pirad avtonomiaze saubrisas josef raci 
uTiTebs: ,,avtonomiuri (damokidebeli xazgasma Cemia u.b.) adamiani 
Tavisi cxovrebis nawilis avtoria. misi cxovreba, sanaxevrod, misi 
Seqmnilia”.152 msgavsi wesiT sakuTar avtorobaze dafuZnebuli 
avtonomia adamianis xelT arsebul ramdenime SesaZleblobidan 
arCevanis gakeTebas gulisxmobs.153 saxelmwifos mier sasjelis 
gamoyenebis SemTxvevaSi adamians arCevanis gakeTebis saSualeba 
ezRudeba. metic, rTulad Tu moiZebneba saxelmwifos qmedeba, 
romelic ise zRudavdes adamianis arCevanis SesaZleblobas, 
rogorc sasjeli. swored amitom, raci askvnis, rom sasjeli 
mxolod maSin SeiZleba iqnes gamoyenebuli, rodesac qmedeba zianis 
momtania.154 sasjelsa da kriminalizacias Soris kavSiridan 
gamomdinare, SesaZlebelia imis Tqma, rom kriminalizebul unda 
iqnes mxolod iseTi qmedeba, romelic zianis momtania. Seesabameba 
Tu ara aRniSnuli mosazreba simarTles, amaze naSromis momdevno 
TavebSi iqneba msjeloba, magram am etapze is unda iTqvas, rom 
ardasjis ufleba umniSvnelovanesia piradi avtonomiis 
srulyofilad misaRebad. 
 ardasjis uflebis, calke uflebad aRiareba mniSvnelovania, 
radgan, rogorc iTqva, amiT pirvel rigSi imis aRiareba xdeba, rom 
saxelmwifos mier qmedebis kriminalizacia, moicavs qmedebisTvis 
sasjelis dawesebas, sasjeli ki yvela SemTxvevaSi xelyofs 
uflebebs. Sesabamisad, ardasjis uflebis aRiarebiT saxelmwifos 
meti valdebuleba aqvs, pasuxismgeblobiT moekidos 
kriminalizaciis sakiTxs da radgan misi yvela qmedeba 
kriminalizaciis TvalsazrisiT tovebs imis risks, rom sasjeli 
gaumarTlebeli iyos, mas am etapze dasWirdeba myari argumentebi 
sasjelis arsebobis gasamarTleblad. principSi, asevea sxva 
uflebebTan dakavSirebiTac. magaliTad, sicocxlis ufleba 
aRiarebulia, magram isic ar aris absoluturi da SesaZlebelia am 
uflebis Selaxva, magram saxelmwifos mier dadgenilia is 
SemTxvevebi, Tu rodis SeiZleba es ufleba Seilaxos.155 
saxelmwifos SeuZlia Tqvas, rom sasjelis dawesebiT igi 
qmedebidan momdinare safrTxeebs amcirebs, magram mxolod amis 
aRniSvna gamamarTlebeli argumentis gareSe sakmarisi ar iqneba. 
aqedan ki gamomdinareobs Semdegi daskvna: radgan qmedebis 
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kriminalizacia moicavs ardasjis uflebas, am procesSi mtkicebis 
tvirTi unda gadavides imaze, vinc emxroba kriminalizacias.  
 Tu mtkicebis tvirTi gadasulia saxelmwifoze, maSin man unda 
warmoadginos iseTi mtkicebuleba, romelic daZlevs 
kriminalizaciis principebs (romlis Sesaxebac saubari momdevno 
TavebSi iqneba) da swored amis Semdeg SeiZleba saubari imis 
Sesaxeb, rom saxelmwifom kriminalizacia principebze dayrdnobiT 
moaxdina, rac niSnavs, rom es procesi gamarTlebulia. aqve isic 
unda iTqvas, rom kriminalizaciis procesi da qmedebisTvis 
sasjelis daweseba moicavs, aseve, am procesTan analitikurad odnav 
daSorebul princips - proporciulobis princips,156 rac 
gulisxmobs Semdegs: rodesac saxelmwifo miva daskvnamde, rom 
qmedebis asakrZalad mxolod kriminalizaciaa gamosavali da am 
qmedebisTvis daawesebs sasjels, es sasjeli akrZaluli qmedebis 
saziano Sedegebis proporciuli, anu Tanazomieri unda iyos.157 
 mniSvnelovania isic, rom sasjelis ganxilva adamianis 
uflebaTa WrilSi problemurs xdis zog SemTxvevaSi imdeni 
mizezis povnas, romelic am uflebis xelyofas gaamarTlebda. 
cnobili filosofosi ronald dvorkini uflebebze saubrisas 
ambobs, rom ,,ufleba icavs adamians iseTi qmedebebisgan, romelsac 
mxolod utilitaristuli158 fesvebi aqvs”.159 umetes SemTxvevaSi 
utilitaristuli gaangariSeba amarTlebs saxelmwifos mier 
adamianebis mopyrobas imdagvarad, rogorc maT ar moswonT. 
magaliTad, utilitaristuli analizis safuZvelze SesaZlebelia 
saukeTeso licenzirebisa da sagadasaxado sistemis Seqmna.160 Tumca 
sul sxva situaciaa, rodesac saqme uflebebze midgeba, anu rodesac 
adamians ufleba aqvs ar moepyran ise, rogorc mas ar surs. ra Tqma 
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unda, es ise ar unda iqnas gagebuli, rom TiTqos utilitaristul 
miznebs ar SeuZliaT saxelmwifos mier uflebebis xelyofa 
gaamarTlos. piriqiT, ar arsebobs iseTi ufleba – maT Soris arc 
ardasjis ufleba – romlis SezRudvis gamarTleba ver SeZlos 
saxelmwifom, rodesac sasworze metad mniSvnelovani ram devs.161 
Tumca, aq problmuria is, rom rTulia imis dadgena sargeblisaTvis 
ra doziT miyenebuli ziani aris sakmarisi imisaTvis, rom moxdes 
uflebis uaryofa. risi Tqmac gvinda aris is, rom mxolod 
utilitaristuli miznebiT adamianis uflebis xelyofa, ar aris 
sakmarisi safuZveli imisTvis, rom uflebis darRveva (anu uflebis 
gaumarTlebeli xelyofa), uflebis Selaxvad gadaiqces (uflebis 
gamarTlebuli xelyofa). 
 zogierTi filosofi miiCnevs, rom adamianis uflebis 
darRvevac SesaZlebelia eqstremalur SemTxvevebSi. Aarc erTi 
moraluri Rirebulebaa absoluturi da albaT igives Tqma SeiZleba 
kriminalizaciis akrZalvazec, Tumca, mainc unda iTqvas, rom verc 
erTi didi utilitaristuli sargebeli ver gaamarTlebs 
adamianisTvis daumsaxurebeli sasjelis daniSvnas da, aqedan 
gamomdinare, qmedebis kriminalizacias, im qmedebisa, romelic ar 
aris sxvebisaTvis zianis momtani an ar qmnis zianis safrTxes. 
magram is faqti, rom saxelmwifos qmedeba gamarTlebuli ar aris, 
ar niSnavs, rom saxelmwifo ar moiqceva uflebis sawinaaRmdegod, 
rodesac sasworze mniSvnelovani saxelmwifo interesia. magaliTad, 
cnobili SemTxveva, romelic kargad gamoiyeneba utilitarizmis 
winaaRmdeg aris Semdegi: moxda gaxmaurebuli danaSauli da 
saxelmwifo sjis udanaSaulo adamians imisTvis, rom sazgadoebaSi 
ar daiwyos vijilantizmi162, rac gacilebiT met udanaSaulo 
adamianis viqtimizacias gamoiwvevs da gacilebiT saziano iqneba, 
vidre erTi adamianis dasja. marTlac, umetesoba da gansakuTrebiT 
utilitaristebi daeTanxmebian, rom didi doziT samomavlo zians 
sjobs erTi udanaSaulo adamianis dasja. SesaZlebelia, es 
ukanaskneli marTalic iyos da SesaZlebelia saxelmwifo moqceula 
kidec msgavsad, Tumca mTavari mainc isaa, rom rodesac saxelmwifo 
dausabuTeblad axdens qmedebis kriminalizacias da amis gamo 
adamianebs eniSnebaT sasjeli im qmedebisTvis, romelic pirvel 
rigSi akrZalvas ar imsaxurebda, ar unda moxdes imaze apelireba, 
rom sasjeli damsaxurebulia, radgan kanonSi weria ase, an imaze 
apelireba, rom radgan saxelmwifom akrZala qmedeba, es asec unda 
iyos an saxelmwifos awyobda ase.  
  dabolos, rogorc iTqva sisxlis samarTlis meqanizmebis 
amoqmedebas mohyveba adamianis uflebebis im doziT xelyofa, rac 
ar xdeba samarTlis sxva dargis mier akrZalvebis amoqmedebiT. 
rodesac adamians eniSneba sasjeli, anu rodesac amoqmeddeba 
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sisxlis samarTali, adamianis gacilebiT meti interesi ideba 
sasworze vidre misi Tavisufleba, moiqces akrZaluli qmedebis 
Sesabamisad. aRniSnulis gasagebad gamodgeba Semdegi magaliTi: 
warmovidginoT, rom saxelmwifom gadawyvita ebrZolos 
Warbwonianobas da am mizniT krZalavs xaWapuris moxmarebas. Tu 
aseT dros Cven vifiqrebT, rom xaWapuris Wamis Tavisufleba 
sakmarisad Rirebuli ar aris, maSin saxelmwifos mxolod mciredi 
mizezi sWirdeba imisTvis, rom akrZalos es qmedeba. da Tu 
davuSvebT, rom xaWapuri arajansaRi sakvebia, maSin saxelmwifos es 
mciredi mizezi hqonia. msgavsi mizezi SeiZleba amarTlebdes 
saxelmwifos mier qmedebis daregulirebas 
arasisxlissamarTlebrivi gzebiT: xaWapuris reklamis akrZalviT, 
saganmanaTleblo programebiT da a.S. magram Tu saxelmwifo 
sisxlissamarTlebrivi meTodiT Seecdeba qmedebis daregulirebas, 
maSin es adamianis gacilebiT met interess ayenebs zians. adamianebs 
aqvT aramarto imis interesi, rom Tavisi SexedulebiT miirTvan 
xaWapuri, maT aseT dros imis interesic gaaCniaT, rom maTi qmedeba 
ar daeqvemdebaros sasjels maSin, rodesac akrZalvas ar 
daemorCilebian. ra Tqma unda, es ukanaskneli interesi gacilebiT 
mniSvnelovania vidre pirveli. SesaZlebelia saxelmwifos hqondes 
mizezi imisTvis, rom akrZalos xaWapuris moxmareba, magram es imas 
ar niSnavs, rom igive mizezi gaamarTlebda daumorCielebeli 
adamianebisTvis sasjelis daniSvnas. aseT dros mTavari kiTxva unda 
iyos ara is, aqvT Tu ara akrZalvis Semdeg adamianebs xaWapuris 
moxmarebis ufleba. ra Tqma unda, maT amis ufleba ar aqvT. aq 
mTavari kiTxvaa is, aqvT Tu ara maT gacilebiT ufro meti ufleba 
– ufleba ar iqnen dasjili xaWapuris Wamis gamo.163 am kiTxvaze 
dadebiTi pasuxi aris metad mniSvnelovani. swored am kiTxvaze 
dadebiTi pasuxis gacemis mcdelobas emsaxureboda es paragrafi. 
winamdebare paragrafi iZleva im daskvnis gakeTebis SesaZleblobas, 
rom nebismieri sisxlis samarTlis akrZalva laxavs adamianis 
uflebas. radgan akrZalvis dros xdeba uflebis xelyofa, amitom 
aucilebelia gamamarTlebeli argumentis arseboba da misi 
gamarTlebis mtkicebis tvirTi ekisreba swored imas, vinc emxroba 
qmedebis akrZalvas anu saxelmwifos. rodesac sasworis erT mxares 
adamianis uflebaa da meore mxares ki, saxelmwifo am uflebis 
SezRudvis gamamarTlebeli argumentiT, es argumenti unda iyos 
myari, principebze dafuZnebuli da ara ubralod varaudi imaze, 
rom radgan parlamentis wevrTa umravlesobam an absoluturma 
umravlesobam CaTvala, rom qmedebis akrZalva kargi azria, amitom 
es marTlac kargi azria. aseTi akrZalva, rogorc iTqva, iqneba 
dausabuTebeli akrZalva, rac saboloo jamSi gamoiwvevs zedmet 
kriminalizacias da sisxlis samarTlis inflacias. aseve, arc isaa 
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kargi gamamarTlebeli argumenti, rodesac saxelmwifo 
dausabuTeblad uTiTebs (rac sakmaod xSirad xdeba), rom qmedebis 
akrZalva xels uwyobs mocemuli qcevis prevencias. prevencia rom 
efeqturi iyos, maSin kriminalizaciisas imis garkvevac sakmarisi 
iqneboda, Tu ra doziT zRudavs igi adamianis Tavisuflebas. 
magaliTad, ganxilul SemTxvevaSi, savaraudod adamiani dids 
arafers dakargavda Tu arasdros SeWamda xaWapurs. magram 
realobaSi, suraTi sul sxvagvaria, sisxlis samarTali qmedebis 
prevenciis sakiTxSi iSviaTad Tu aris warmatebuli da aqedan 
gamomdinarec, im adamianebis dasja, romelTa qcevis Secvla 
(prevencia) ar xerxdeba, gamarTlebas saWiroebs. am ukanasknels 
kidev axal problemamde mivyavarT, romelic am naSromis miznebsac 
scildeba, aq ki mxolod imis Tqmac sakmarisia, rom realurad, 
kriminalizaciis process mosdevs sasjeli. sasjelis arsebobis 
gamarTleba ki Zalian rTulia radgan ise xelyofs adamianis 
uflebas, rogorc sxva arcerTi saxelmwifo iZulebis RonisZieba. 
gamarTlebis sirTule ki imas sulac ar niSnavs, rom saxelmwifos 
ar evaleba misi gamarTleba. gamarTleba Tavis mxriv, ufro advili 
iqneba Tu iarsebebs kriminalizaciis winaswar gawerili procesi 
(principebi). naSromis darCenili nawilic swored maT kritikul 
analizs Seexeba. 
 

4 marTlwinaaRmdegoba da misi kavSiri kriminalizaciis 
procesTan 

 naSromis wina TavSi ganxilul iqna, Tu ra aris 
kriminalizacia da misi buneba, romelmac cxadyo raoden rTuli 
specifika aqvs sisxlis samarTlis kanonis amoqmedebas da rogori 
represiuli xasiaTi gaaCnia mas. kriminalizaciis uaryofiTi 
Sedegebi imdenad SemzRudavia, rom, rogorc wesi, isini xangrZlivi 
drois ganmavlobaSi mihyveba adamians. swored amitom, aucilebelia 
kriminalizacia ganxorcieldes winaswar dadgenili wesebis 
mixedviT. kontinenturi samarTlis qveynebSi kriminalizaciis 
wesebi, romelic principebis doneze iqneba dadgenili, cnobili ar 
aris, Tumca kontitentisTvis kargad aris cnobili kriminalizaciis 
SemzRudavi principebi, magaliTad, rogoric aris kanonierebis 
principi da “ultima ratio”. am ukanasknelis Sesaxeb wina TavSi mokled 
iyo saubari da naSromis mimdinareobisas kidev araerTxel 
gavamaxvilebT yuradRebas. aseve, saubari Seexo kriminalizaciis 
akrZalvas maSin, rodesac aRniSnuli kontrproduqtiulia dabolos 
vrceli msjeloba Seexo kriminalizaciis akrZalvis uflebas 
rogorc adamianis uflebas. metic, xsenebuli ufleba mimoxilul 
iqna sasjelTan mimarTebiT, radgan sasjeli kriminalizaciis 
procesis gardauvali Sedegia. Sesabamisad, kriminalizaciis 
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uflebis akrZalva, ardasjis uflebasTan erTad unda iqnes 
ganxiluli. moyvanilma magaliTebma da sxvadasxva mecnierebis mier 
ganviTarebulma msjelobam cxadyo, rom ardasjis uflebis xelyofa 
SesaZlebelia gamarTlebul iqnes maSin, Tu saxelmwifo Seasrulebs 
Tavis valdebulebas da myar gamamarTlebel arguments warmoadgens. 
yovelive zemoaRniSnulma principebma kidev erTxel ganamtkica am 
naSromis mTavari hipoTeza, rom kriminalizacia gamoyenebuli unda 
iqnes rogorc ukiduresi saSualeba da mas aucileblad unda 
axldes gamamarTlebeli argumentebi. gamamarTlebeli mizezebis 
warmodgenis tvirTi ki saxelmwifozea, radgan qmedebis akrZalvis 
eqskluziuri ufleba swored mas aqvs.  

miuxedavad zemoTqmulisa, am naSormis mTavari kiTxva isev 
pasuxgaucemeli rCeba: rodis unda moxdes qmedebis kriminalizacia? 
xsenebuli principebi am kiTxvaze pasuxs ver iZleva, radgan isini 
mxolod kriminalizaciis SemzRudavi principebi arian. Sesabamisad, 
aucilebelia im principebis kvleva, romlebic gascems pasuxs, Tu 
rogori qmedebis akrZalva SeuZlia saxelmwifos.  
 am kiTxvaze pasuxis gacemis mcdeloba daiwyeba qmedebis 
maxasiaTeblebze msjelobiT, romelic Tavad principebidan 
gamomdinareobs, anu ra maxasiaTeblebi unda hqondes qmedebas, rom 
man daakmayofilos kriminalizaciis moTxovnebi. saxelmwifom 
qmedebis akrZalvis Taobaze kvleva imis garkveviT unda daiwyos, 
aris Tu ara es qmedeba marTlsawinaaRmdego. swored amitom 
winamdebare TavSi saubari Seexeba marTlwinaaRmdegobas da masTan 
dakavSirebul sxva mniSvnelovan cnebebs, romlebic karg 
winapirobas moamzadebs kriminalizaciis principebze 
msjelobisTvis. 
 

4.1 marTlwinaaRmdegobis cneba 
 
 marTlwinaaRmdegoba sisxlissamarTlebrivi pasuxismgeblobis 
erT-erTi aucilebeli niSani da danaSaulis samsafexurian 
sistemaSi meore elementia. ar SeiZleba vinmes 
sisxlissamarTlebrivi pasuxismgebloba daekisros, Tu misi qmedeba 
marTlsawinaaRmdego ar aris. Sesabamisad, qmedebis 
marTlwinaaRmdegobis dadgenas sisxlis samarTalSi didi 
mniSvneloba eniWeba.164 didi mniSvneloba eniWeba 
marTlwinaaRmdegobis dadgenas qmedebis kriminalizaciis mizniTac 
winamdebare paragrafi swored aRniSnulis dadasturebis 
mcdelobaa. 

 
164 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 287.  
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 profesor merab turavas ganmartebiT, marTlwinaarmdegoba 
aris qmedebis winaaRmdegoba kulturis normebisadmi da ara viwro 
gagebuli sisxlissamarTlebrivi marTlwinaaRmdegoba.165 TinaTin 
wereTeli miCnevda, rom marTlwinaaRmdegoba gamoxatavs adamianis 
qmedebis Seusabamobas samarTlebrivi wesrigisadmi, samarTlebrivi 
normebisadmi da gulisxmobs imas, rom obieqturi samarTlebrivi 
norma uaryofiTad afasebs adamianis gansazRvrul qmedebas an 
umoqmedobas, vinaidan aseTi saqcieli xels uSlis samarTlis 
miznebis ganxorcielebas.166 samarTlis doqtor Temur cqitiSvilis 
ganmartebis mixedviT, marTlwinaaRmdegoba gulisxmobs 
samarTlisadmi winaaRmdegobas.167 kanonmdebeli saxelmwifoSi 
marTlwesrigis uzrunvelyofis mizniT adgens zogadi xasiaTis 
qcevis savaldebulo wesebs, romlebic samarTlis normebad 
iwodebian, zogierTi maTgani amkrZalavi xasiaTisaa, xolo zogierTi 
- mavalebeli. am akrZalvebsa da valdebulebebTan qmedebis 
Seusabamobas ewodeba marTlwinaaRmdegoba.168 
 marTlwinaaRmdegobis erT-erTi Tviseba isaa, rom is an 
arsebobs, an ar arsebobs. umarTlobisgan gansxvavebiT, 
marTlwinaaRmdegobas daxarisxeba mZimed da msubuqad ar SeiZleba, 
radgan SeuZlebelia erTi qmedeba naklebad ewinaaRmdegebodes, 
xolo meore metad ewinaaRmdegebodes samarTals.169 qmedeba an 
marTlsawinaaRmdegoa an marTlzomieri.170 
 sisxlis samarTlis mecnierebaSi marTlwinaaRmdegobis or 
saxes gamoyofen: formalursa da materialurs. f. listis mixedviT 
danaSauli, rogorc umarTloba da marTlsawinaaRmdego qmedeba, 
formalurad warmoadgens saxelmwifos mier dadgenili normis  
marTlwesrigis moTxovnisa da akrZalvis darRvevas, xolo 

 
165 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 
2013, 62. 
166 wereTeli T., sazogadoebrivi saSiSroeba da marTlwinaaRmdegoba sisxlis 
samarTalSi, kavkasiuri saxli 2006. 
167 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 287. 
168 gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, meore 
gamocema, Tb., 2008, gv. 215. 
169 ix. gamyreliZe o., sisxlis samarTlis kodeqsis ganmarteba, zogadi nawili, 
pirveli gamocema, Tbilisi, 2005, 84. aseve, ix. dvaliZe i., motivisa da miznis 
zegavlena qmedebis kvalifikaciasa da sisxlissamarTlebriv pasuxismgeblobaze, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, 
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2008, 
70. 
170 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 287. 
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materialurad _ saxelmwofos mier dadgenili normebiT 
samarTlebrivad dacul interesebze Tavdasxmas.171 h. ieSekic 
`materialur marTlwinaaRmdegobaze~ analogiur mosazrebas 
gamoTqvams da aRniSnavs, rom qmedeba materialurad 
marTlsawinaaRmdego maSinaa, roca qmedeba xelyofs normiT dacul 
samarTlebriv sikeTes.172 k.roqsinis TvalsazrisiT ki, qmedebis 
materialuri marTlwinaaRmdegoba samarTlebrivi sikeTis 
socialurad saziano xelyofas gulisxmobs.173 Temur cqitiSvili 
miiCnevs, rom SeiZleba qmedeba ssk-iT gaTvaliswinebul qmedebis 
Semadgenlobasac Seesabamebodes da ar arsebobdes 
marTlwinaaRmdegobis gamomricxveli arcerTi garemoeba, magram 
qmedeba mainc ar iyos materialurad marTlsawinaaRmdego. 
marTlwinaaRmdegobis gamomricxveli garemoebis gamoricxviT 
dgindeba qmedebis ara materialuri, aramed formaluri 
marTlwinaaRmdegoba.174 aRniSnuls ar eTanxmeba profesori merab 
turava, romelic miiCnevs, rom qmedeba mxolod maSin aris 
materialurad marTlsawinaaRmdego, roca marTlwinaaRmdegobis 
gamomricxveli arcerTi garemoeba ar arsebobs.175  
 aqve, sanam uSualod moxdeba marTlwinaaRmdegobisa da 
kriminalizaciis procesis erTmaneTTan dakavSireba, mniSvnelovania 
mokled aRiniSnos iuridiul literaturaSi gavrcelebul 
marTlwinaaRmdegobis ramdenime Teoria, romelTagan gamosayofia k. 
bindigis Teoria. am Teoriis mixedviT marTlwinaaRmdegoba 
gulisxmobs qmedebis winaaRmdegobas im normisadmi, romelic 
sisxlis samarTlis kanons gareTaa, rac Tavis mxriv, imas 
gulisxmobs, rom damnaSave asrulebs sisxlis samarTlis kanons da 
arRvevs mis farglebs gareT myof normas, anu damnaSave qmedebis 

 
171 ix. Лист Ф.Ф., Учебникъ уголовного права, Общая часть, М., 1903, С. 145-146, citirebulia 
naSromSi: cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 287-288. 
172 ix. Jescheck H-H., Weigend T., Lehrbuch des Strafrechts, AT, 5. Aufl., Berlin, 1996, S. 234. 
citirebulia naSromSi: cqitiSvili T., adamianis sicocxlisa da 
janmrTelobisTvis safrTxis Semqmneli deliqtebi, sadisertacio naSromi 
samarTlis doqtoris akademiuri xarisxis mosapoveblad, ivane javaxiSvilis 
saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2014, 288. 
173 ix. Roxin C., Strafrecht, AT, Band I, München, 2006, S. 601, § 14 B, Rn. 4. citirebulia 
naSromSi: cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 288. 
174 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 288. 
175 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 
2013, 185. 
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sisxlissamarTlebriv akrZalvas ar arRvevs.176 es Sexeduleba 
gakritikebulia mravali qarTveli mecnieris mier. magaliTad, 
Temur cqitiSvili, TinaTin wereTlis msjelobaze dayrdnobiT, 
uTiTebs, rom sasjeli swored rom akrZalvaa im qmedebisa, 
romlisTvisac igi aris dawesebuli. is, rom sisxlis samarTlis 
kodeqsis Sesabamisi muxlis sanqciaSi weria sityva `isjeba~ da ara 
`akrZalulia~, sakanonmdeblo teqnikis sakiTxia da ara is, rom 
sisxlis samarTali arafers krZalavs.177 aRniSnuli kritikis bolo 
nawili marTebulia, radgan sisxlis samarTali aris akrZalvebis 
samarTali, sisxlis samarTlis kodeqsis kerZo nawilis yvela 
norma adamians garkveuli qmedebis Cadenas ukrZalavs. Sesabamisad, 
am nawilSi bindigis Teoriis kritika gamarTlebulia. msgavsi 
pozicia aqvT sxva mecnierebsac (mag., g. tyeSeliaZes178; T. 
SavguliZes179; n., gvenetaZesa da m. turavas180). magram ver 
gaviziarebT mosazrebas imis Taobaze, rom  sasjeli aris im 
qmedebis akrZalva, romlisTvisac igi aris dawesebuli. sasjeli 
kriminalizaciis Sedegad akrZaluli qmedebisTvis dawesebuli 
sanqciaa, anu Tavad sisxlis samarTlis normis arseboba aris 
akrZalva, xolo sasjeli am akrZalvis logikuri Sedegia. 
 dabolos, aseve yuradsaRebia erTiani marTlwinaaRmdegobis 
Teoria, romelic erTiani marTlwinaaRmdegobis cnebas ayalibebs. 
magaliTad, i. dvaliZe iziarebs ra o. gamyreliZis pozicias, Tvlis, 
rom saxelmwifoSi moqmedebs erTiani samarTali da Sesabamisad, 
qmedeba an ewinaaRmdegeba mas, an ara.181 metic, i. dvaliZis azriT, 
SeuZlebelia samarTlis erTi dargis mier nebadarTuli qmedeba 
akrZalos samarTlis sxva dargma. es ki imitom xdeba, rom 
samarTlis yvela dargi mowodebulia qveyanaSi daamyaros erTiani 
marTlwesrigi da samarTlis yvela dargi swored samarTlis 

 
176 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 289. 
177 ix. wereTeli T., sisxlis samarTlis problemebi, IV tomi, Tb., 2010, gv. 103. 
178 ix. Ткешелиадзе Г., Судебная практика и уголовный Закон, Тб., 1975, с. 51.;  
179 ix. SavguliZe T., wignSi: SavguliZe T. da surgulaZe l., sazogadoebrivi 
saSiSroebis gamomricxveli garemoebani sisxlis samarTlis kanonmdeblobaSi, 
Tb., 1988, 7. 
180 ix. gvenetaZe n. da turava m., sisxlis samarTlis saqmeebze gadawyvetilebaTa 
miRebis meTodika, Tb., 2005, gv. 16. 
181 ix. gamyreliZe o., germanul-rusuli iuridiuli leqsikonis gamocemis gamo, 
Jurnali ,,macne”, samarTlis seria, 1998, N.1, 31. aseve, ix. dvaliZe i., motivisa da 
miznis zegavlena qmedebis kvalifikaciasa da sisxlissamarTlebriv 
pasuxismgeblobaze, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2008, 69. 
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erTian sistemas Seadgens.182 marTlwesrigs erTianobaSi xedavs k. 
roqsinic.183 erTiani marTlwinaaRmdegobis ideas nawilobriv 
iziarebs samarTlis doqtori l. maRlakeliZec, Tumca uTiTebs, 
rom samoqalaqosamarTlebrivad an administraciulsamarTlebrivad 
marTlsawinaaRmdego yvela qmedeba rodia sisxlissamarTlebrivad 
marTlsawinaaRmdego.184 erTiani marTlwesrigis ideas iziarebs m. 
turavac, romelic Tvlis, rom marTlwesrigis erTianobis 
principidan gamomdinare, samarTlis erT dargSi 
marTlsawinaaRmdegod miCneuli qmedeba aseTi Sinaarsis 
matarebelia mTlian samarTlebriv sistemaSi.185 erTiani 
marTlwinaaRmdegobis ideas ar iziarebs arc T. cqitiSvili, 
romelsac am ideis uarsayofad mohyavs agresiuli ukiduresi 
aucileblobis magaliTi, romlis farglebSic moqmedi 
Tavisufldeba sisxlissamarTlebrivi pasuxismgeblobisgan, magram 
ar Tavisufldeba samoqalaqosamarTlebrivi pasuxismgeblobisgan, 
anu is, rac sisxlis samarTalSi marTlzomier qmedebad miiCneva,   
samoqalaqosamarTlebrivi wesiT pasuxismgeblobas iwvevs. 
Sesabamisad, igi askvnis, rom Tu qmedeba samarTlis yvela 
dargisTvis an marTlzomieria an marTlsawinaaRmdego, maSin 
samarTlis yvela dargisTvis unda moqmedebdes 
marTlwinaaRmdegobis gamomricxvel garemoebaTa erTiani sistema.186 
Tumca am poziciis gaziareba ar moxdeba aq, radgan 
marTlwinaaRmdegobis gamomricxvel garemoebaTa erTiani sistemis 
ararseboba ar niSnavs imas, rom erTiani marTlwinaaRmdegoba ar 
SeiZleba arsebobdes. sisxlis samarTali da samoqalaqo samarTali 
sxvadasxva tipisa da Sinaarsis qmedebebs aregulirebs da 
sagrZnoblad aris gansxvavebuli maT xelT arsebuli regulirebis 
xerxebic. aqedan gamomdinare, gansxvavebulia Tavisuflebis 
SezRudvis xarisxic, rac am ori samarTlis dargis qmedebebis 
regulirebas axlavs Tan. zemoT ukve araerTxel aRiniSna, rom 
sisxlis samarTali samoqalaqo samarTlisgan gansxvavebiT 
gansakuTrebulad iZulebiTi da represiuli xasiaTiT gamoirCeva. 
swored amitom, marTlwinaaRmdegobis gamomricxveli garemoebebi 
sisxlis samarTlisTvis savsebiT SesaZlebelia da logikuricaa, 

 
182 dvaliZe i., marTlwinaaRmdegobis gamomricxveli zekanonuri garemoebani 
sisxlis samarTalSi, `marTlmsajuleba da kanoni~, 2007, #1, gv. 151. 
183 ix. Roxin C., Strafrecht, AT, Band I, München, 2006, S. 613, § 14 E, Rn. 31, 32. 
184 ix. maRlakeliZe l., marTlwinaaRmdegobis Segnebis mniSvneloba ganzraxi da 
gaufrTxileblobiTi deliqtebis dros (SedarebiTsamarTlebrivi analizi), 
`samarTlis Jurnali~, 2010, #1-2, gv. 218-219. 
185 turava m., sisxlis samarTali. zogadi nawili. danaSaulis moZRvreba, 
meridiani, 2011, 333. 
186 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 289. 
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rom gansxvavebuli da raodenobiTac meti iyos. aq mTavari isaa, rom 
marTlwinaaRmdegobis gamomricxveli garemoebebi samarTlis orive 
sferoSi emsaxureba erTsa da imave marTlwesrigs da swored amas 
gulisxmobs i. dvaliZe, rodesac uTiTebs, rom samarTlis yvela 
dargi mowodebulia erTiani marTlwesrigis dasamyareblad. aqedan 
da dargTa Soris sxvaobidan gamomdinare arc imaSia araferi 
gasakviri, rom administraciulsamarTlebrivad marTlsawinaaRmdego 
yvela qmedeba ar aris sisxlissamarTlebrivad marTlsawinaaRmdego. 
am ukanasknel SemTxvevaSi dargebs Soris sxvaoba qmedebis saziano 
SedegebSi unda veZeboT, winaaRmdeg SemTxvevaSi gamova, rom, rac 
sisxlissamarTlebrivad aris akrZaluli, analogiuri unda 
gvxvdebodes samoqalaqo da administraciul samarTalSic, rac 
samarTlis dargebaT CaSlasac uazrobad aqcevs – es arc erTiani 
marTlwinaaRmdegobis cnebidan gamomdinareobs.  
 miuxedavad aRniSnulisa, mizezi ratomac, am naSromSi eWvqveS 
dgeba erTiani marTlwinaaRmdegoba, aris is, rom misi arsebobis 
daSvebiT sagrZnoblad viwrovdeba marTlwinaaRmdegobis cneba. 
erTiani marTlwinaaRmdegoba marTlsawinaaRmdego qmedebebs 
mxolod pozitiur samarTalSi xedavs, rac, Tavis mxriv, imas 
niSnavs, rom pozitiur samarTalSive unda veZioT marTlzomieri 
qmedebebic, anu rac marTlsawinaaRmdego ar aris, swored is aris 
marTlzomieri. aseTi gagebiT ki viwrovdeba zogadad 
marTlwesrigic. marTlwesrigi kanonis gareTac arsebobs. 
sazogadoebrivi cxovrebis mTeli rigi aspeqtebi, kanonis gareSec 
regulirdeba. marTlac, samarTlis profesori erik pozneri  
eyrdnoba ra anTropologiuri swavlebebs, askvnis, rom iseT 
samyaroSi sadac arc kanoni iarsebebda, raRac doziT wesrigi mainc 
SenarCundeboda. wesrigi socialuri normebisadmi yoveldRiur 
morCilebasa da am normebis damrRvevTaTvis koleqtiur 
pasuxismgeblobaSi gamoixateboda, pasuxismgeblobaSi ki damrRvevis 
Sercxvena, xolo gamousworeblis gandevna igulisxmeba.187 metic, 
pozneri Tvlis, rom adamianebi xSirad TanamSromloben, asruleben 
danapirebs, ar texaven fics, ar azianeben mezoblebs, exmarebian 
gaWirvebulebsa da maT vinc safrTxeSia da a.S.188 magram isic 
marTalia, rom adamianebi xandaxan ar asruleben danapirebs da 
azianeben kidec sxvebs. amis gamo warmoiSveba maT Soris davebi, 
romlebic ZaladobaSi gadadis da SeiZleba qaosma daisadguros.189 
swored amitom arsebobs kanoni da pozitiuri samarTali, rom 
adamianis egoisturi miswrafebebi daimorCilos. marTalia isic, rom 
kanonis ararsebobis SemTxvevaSi adamiani iqurdebs, avtomobils 
daudevrad marTavs, ityvis tyuils da moklavs kidec. magram es 
yvelaferi simarTlea mxolod nawilobriv, xolo umetesad ki 

 
187 Posner E. A., Law and Social Norms, Harvard University Press, 2002,  3.  
188 iqve. 
189 iqve. 



67 

 

mcdaria. adamianebis umetesoba antisocialur qmedebas ar sCadis da 
moqmedebs am normebis Sesabamisad, maSinac ki rodesac is 
pozitiuri samarTliT ar regulirdeba. 190 adamianebi emorCilebian 
socialur normebs kanonis gareSec da swored ase qmnian 
marTlwesrigs. marTlwesrigs marto kanoni ki ar qmnis, aramed mas 
adamianebic qmnian, romlebic ara mxolod, kanonis aramed 
socialuri Tu kulturuli normebis Sesabamisad moqmedeben. es, 
Tavis mxriv, imas niSnavs, rom marTlwesrigi pozitiuri samarTlis 
miRmac arsebobs, rac, Tavis mxriv, imas niSnavs, rom 
marTlwinaaRmdegobac arsebobs pozitiuri samarTlis miRma da 
swored am ukanasknelis gamo ar SeiZleba arsebobdes erTiani 
marTlwinaaRmdegobis cneba, radgan is marTlwinaaRmdegobas im 
mniSvnelobiT, ra mniSvnelobiTac zemoT xsenebul zogierT 
mecniers aqvs, mxolod pozitiur samarTalSi xedavs.  
 marTlwinaaRmdegobis Zieba pozitiuri samarTlis gareT metad 
mniSvnelovania kriminalizaciis procesisaTvis da swored am or 
sakiTxze msjelobas daeTmoba Semdegi paragrafi. 
 

4.2 marTlwinaaRmdegoba sisxlis samarTlis kanons miRma? 
 

 profesor besarion zoiZis ganmartebiT, samarTlebrivi 
pozitivizmi yovelives, rac iuridiuli formiT arsebobs, 
marTlwesrigs miawers. es wesrigi ki normaTa wesrigia. samarTlis 
pozitivistebi, ambobs b. zoiZe, uflebasac marTlwesrigis 
qmnilebad miiCneven.191 misi azriT, msgavsi warmodgena 
gadaWarbebulia da arsebobs iseTi uflebebi, romlebic 
marTlwesrigs ver Seqmnis. aseT uflebebad ki b. zoiZe, adamianis 
ZiriTad uflebebs miiCnevs, romelic amavdroulad adamianis 
bunebiTi uflebebia. aRniSnuli mxolod iseTi uflebebia, 
romlebic samarTlis normebSi mxolod garantiis saxiT aisaxeba.192 
marTlac, ar SeiZleba samarTali ganimartos mxolod ise, rogorc 
es pozitivistebs esmiT. samarTali gacilebiT metia, vidre 
pozitiuri samarTali da marTlwesrigs qmnis ara marto is normebi, 
rac kanonSia gawerili, aramed iseTi normebic, romlebic mis 
miRmaa. samarTlis filosofos jon ostinis mosazrebiT, romelic 
analitikuri iurisprudenciis Semqmnelad moiazreba, samarTali 
Semdegnairad iyofa: RmerTis mier dadgenili samarTali da 
adamianebis mier dadgenili samarTali. RmerTis mier dadgenil 

 
190 iqve. 
191 zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda, upiratesad 
adamianis uflebaTa WrilSi, eseebi, Tbilisis saxelmwifo universitetis 
gamomcemloba, Tbilisi, 2013, 15. 
192 iqve. 
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samarTals xSirad moixsenieben, rogorc  bunebiT samarTals, 
romelze saubaric SesaZlebelia yovelgvari metaforebis gareSe.193 
adamianis mier adamianisaTvis dadgenil samarTalSi ki, zogierTi 
dadgenilia saxelmwifos, anu zemdgomebis, an xelisuflebis 
saTaveSi myofebis mier. aseTi samarTali warmoadgens erTianad 
dajgufebuli savaldebulo wesebis erTobliobas, romelic 
bunebiTi samarTlisgan gansxvavebiT qmnis pozitiur samarTals, anu 
samarTals, romelic arsebobs poziciidan gamomdinare194 
(igulisxmeba politikurad zemdgomi an xelsuflebis saTaveSi 
myofi adamianebis pozicia). ostinis azriT, adamianis mier 
adamianisTvis dadgenili samarTlis meore nawili, romelic ar 
dgindeba saxelmwifos mier, xSirad moixsenieba ,,moralur wesebad”, 
,,moralur samarTlad” an ,,samarTali, romelic dadgenili, an 
akrZalulia zogadi an sazogadoebrivi azris ZaliT”.195 Sesabamisad, 
ostinis azriT pozitiuri samarTlis miRma samarTlis sakmaod 
vrceli sferoa.  

pozitiur samarTalis mixedviT, sazogadoebrivi cxovrebis 
yvela aspeqtze pasuxi kanonSi unda veZioT da igi dafuZnebulia 
mTavar princips - kanonis uzenaesobis anu ,,kanoni kanonias”196 
princips. Tumca aseTi pirdapiri gagebiT kanonis uzenaesoba 
Tavisuflad SeiZleba iqces tiraniad.197 aRniSnuls mowmobs, gustav 
radbruxic, rodesac igi kanonier umarTlobasa da zekanonur 
samarTalze saubrobs. misi azriT, ,,pozitivizmi kanonis 
namdvilobas imiT amtkicebs, rom nebismieri kanonis ukan misi 
aRsrulebis Zala imaleba. igive Zala uzrunvelyofs dawerilis 
Sesrulebis valdebulebas, rogorc ,,savaldebulos” da ara mis 
samarTlebriv siswores, namdvilobas.198 aqedan gamomdinare, kanonis 
uzenaesoba ar niSnavs samarTlis uzenaesobas, SesaZlebelia 
piriqiTac iyos da kanoni ewinaaRmdegebodes samarTalsac da 
samarTlianobasac. amas uTiTebda radbruxi, rodesac faSisturi 
germaniis nacional-socialur samarTalze msjelobda.199 kanonis 
uzenaesoba arc imas niSnavs, rom yvela kanoni xalxisTvis 
sasargebloa, radgan xSir SemTxvevaSi igi samarTlianobisken 
mimarTuli ar aris, xolo is kanoni, romelic samarTlianobisken 
ar aris mimarTuli, sasargeblod ver CaiTvleba. swored kanonis 

 
193 Austin J., The Province of Jurisprudence Determined, London: John Murray, Albemarle Street, 1832, 2. 
194 iqve. 
195 iqve 3. 
196 radbruxi g., ,,kanonieri umarTloba da zekanonuri samarTali”, Targmna 
dimitri gegenavam, samarTlis Jurnali, 2012, N2, 317. 
197 kristi n.,  tkivilis sazRvrebi: sasjelis roli sasjelaRsrulebis 
politikaSi, Targmna uSangi baxtaZem, redaqtorebi SalikaSvili m. da giorgaZe g., 
qarTul-noregiurli kanonis uzenaesobis asociacia, 2017, 66. 
198 radbruxi g., ,,kanonieri umarTloba da zekanonuri samarTali”, Targmna 
dimitri gegenavam, samarTlis Jurnali, 2012, N2, 321. 
199 iqve.  
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uzenaesobis iseTi funqciis gamo, romelic yvelas gvavaldebulebs 
kanons brmad davemorCiloT, mas tiraniad qcevis potenciali 
gaaCnia. Tumca, naSromis miznebidan gamomdinare, am sakiTxs amaze 
meti kvleva ar daeTmoba.  

rasac emsaxureboda samarTalze zemoxsenebuli msjeloba, 
aris is, rom warmoCeniliyo is didi sivrce rac pozitiuri 
samarTlis miRma arsebobs. aqedan gamomdinareobs is daskvnac, rom 
marTlwesrigi, romelic ,,adamianis qmnilebaa”,200 pozitiuri 
samarTlis miRmac arsebobs da is, rom adamiani marTlwesrigs 
emorCilebodes, amisTvis sulac ar aris aucilebeli kanonis 
arseboba. am msjelobidan ki is gamomdinareobs, rom 
marTlwinaaRmdegobac arsebobs kanonis miRma, Tu Cven mas ara 
rogorc viwrod gagebuls samarTlis normebisadmi winaaRmdegobad 
ganvixilavT, aramed qmedebis winaaRmdegobas kulturis 
normebisadmi, rogorc profesori merab turava ganmartavs, aseT 
dros cxadia marTlwinaaRmdegoba cdeba sisxlis samarTlis 
farglebs da mis miRma arsebobs. msgavsi pozicia aqvs m. maiersac, 
romelic marTlwinaaRmdegobas sisxlis samarTlis miRma eZebs da 
marTlwinaaRmdegobaze msjelobas safuZvlad udebs sisxlis 
samarTlis kanons miRma myof kulturis normebs.201 analogiurad, o. 
gamyreliZec uTiTebs, rom qmedebas SeiZleba saxelmwifoebrivi 
akrZalvis gareSe hqondes savaldebulo Zala da am Zalas mas 
sazogadoebrivi cxovreba aniWebs.202 o. gamyreliZes aRniSnulis 
argumentad ,,sisxlis aRreva” mohyavs, romelic dekriminalizaciamde 
1928 wlis sisxlis samarTlis kodeqsiT dasjadi qmedeba iyo. misi 
TvalsazrisiT dekriminalizacia ar niSnavs, rom es qmedeba 
akrZaluli aRar aris. `sisxlis aRrevis~ dekriminalizaciiT 
gauqmda qmedebis dasjadoba, Torem igi iseve akrZaluli da 
sazianoa sazogadoebisTvis, rogorc adre.203 marTalia, es 
mosazreba dekriminalizacias arasworad ganmartavs, magram Seicavs 
mniSvnelovan gzavnils, romelic dauwerel samarTlis normis 
arsebobas aRiarebs. dekriminalizacia ki arasworad aris 
ganmartebuli radgan qmedebis dekriminalizacia swored akrZalvis 

 
200 zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda, upiratesad 
adamianis uflebaTa WrilSi, eseebi, Tbilisis saxelmwifo universitetis 
gamomcemloba, Tbilisi, 2013, 16. 
201 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 289. 
202 ix. gamyreliZe o., marTlwinaaRmdegobis cneba da sisxlis samarTlis kanoni, 
`cxovreba da kanoni~, 2013, #2 (17), noember-dekemberi, 5. citirebulia cqitiSvili 
T., adamianis sicocxlisa da janmrTelobisTvis safrTxis Semqmneli deliqtebi, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, 
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2014, 
290. 
203 iqve. 
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gauqmebaa, Sesabamisad, dekriminalizaciis Semdeg SeuZlebelia imis 
Tqma, rom qmedeba iseve akrZalulia rogorc adre, magram 
SesaZlebelia imis Tqma, rom  qmedeba Tavisi xasiaTiT iseTive 
marTlsawinaaRmdegoa (sazogadoebisTvis da marTlwesrigisTvis 
miuRebelia), rogorc adre.  
 samarTali gacilebiT metia vidre mxolod pozitiuri 
samarTali da aqedan gamomdinare, SesaZlebelia qmedeba 
marTlsawinaaRmdego iyos ise, rom pozitiur samarTalSi mis 
Sesaxeb miTiTeba sulac ar iyos. Sesabamisad, es naSromi ar 
iziarebs im mecnierebis mosazrebebs, romlebic 
marTlwinaaRmdegobas mxolod pozitiuri samarTlis sawinaaRmdego 
qmedebad ganixilaven. qmedeba marTlsawinaaRmdegod SeiZleba 
darCes misi dekriminalizaciis Semdegac, rogorc es zemoT xsnebul 
magaliTSia da misi dekriminalizacia ar gamoircxavs imas, rom igi 
kvlavac ewinaaRmdegebodes kulturis normebs an morals. 
magaliTad, Tu saxelmwifo moaxdens mkvlelobis 
dekriminalizacias, es sulac ar niSnavs, rom erTi adamianis mier 
meoris mokvdineba marTlsawinaaRmdego aRar iqneba, igi kvlavac 
iqneba adamianis erT-erTi ZiriTadi uflebis, sicocxlis uflebis, 
winaaRmdeg mimarTuli qmedeba da, Sesabamisad, bunebiTi samarTlis 
sawinaaRmdego qmedeba. aqedan gamomdinare, mkvleloba, miuxedavad 
imisa, moxseniebulia Tu ara kanonSi, yovelTvis 
marTlsawinaaRmdegoa. marTlwinaaRmdegobaze, rogorc mxolod 
sisxlissamarTlebrivi pasuxismgeblobis erT-erT aucilebel 
niSanze, msjeloba, sakmaod akninebs am cnebis mniSvnelobas da 
akninebs marTlwesrigis mniSvnelobasac, radgan mas, rogorc iTqva, 
adamianis qmedeba qmnis, romelic amavdroulad emorCileba mas 
Tavisi marTlzomieri qmedebiT. Tu marTlwinaaRmdegobas gavigebT 
rogorc pozitiuri samarTlisadmi winaaRmdegobas, maSin gamova, 
rom marTlzomieri qmedebebic mxolod isaa, rac pozitiur 
samarTals ar ewinaaRmdegeba, rac mcdari mosazrebaa. qmedebas 
marTlsawinaaRmdegod marto kanoni ki ar aqcevs, qmedebas 
marTlsawinaaRmdegod Tavisi xasiaTi da saziano efeqtebic aqcevs. 
teqnologiuri winsvlis saukuneSi SesaZlebelia sazogadoebrivi 
cxovrebis nebismier sferoSi gamovlindes iseTi qmedeba, romelic 
absoluturad dauregulirebelia, magram qmedebam SesaZlebelia 
iseTi problemuri xasiaTi miiRos, rom saxelmwifos mouxdes misi 
kriminalizacia, magram, sanam saxelmwifo moaxdens qmedebis 
kriminalizacias, is unda darwmundes, rom qmedeba 
marTlsawinaaRmdegoa, xolo misi akrZalvis Semdeg saxelmwifo 
akanonebs qmedebis marTlwinaaRmdegobas da damatebiT garantias 
qmnis imiT, rom dakanonebuli qmedebis braleulad Cadenis 
SemTxvevaSi qmedebis Camdeni daisjeba. aRniSnulis dasturad 
gamodgeba dronebis magaliTi, romelic sakmaod popularul nivTad 
iTvleba da sakmaod xelmisawvdomia. Tu droni Sefrindeba 
adamianis kerZo sakuTrebaSi, cxadia is daarRvevs mis pirad 
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avtonomias (warmovidginod, rom droni ar axorcielebs Caweras), 
magram, miuxedavad amisa, msgavsi qmedeba dauregulirebelia. Tu 
aRniSnulma aqtivobam sistematiuri xasiaTi miiRo da dronebi 
xSirad daarRveven moqalaqeebis kerZo sakuTrebis farglebs, maSin 
saxelmwifos am qmedebis daregulireba mouwevs, ra drosac man 
unda gaarkvios, aris Tu ara aRniSnuli marTlsawinaaRmdego. 
miuxedavad imisa, rom am warmosaxviT magaliTSi droni ar axdens 
video gadaRebas da ar xelyofs piradi cxovrebis saidumloebas 
(romelic akrZaluli qmedebaa), igi xelyofs adamianis pirad 
avtonomias, xolo piradi avtonomiis winaaRmdeg mimarTuli qmedeba 
araswori qmedebaa da “prima facie” marTlsawinaaRmdegoa. Sesabamisad, 
am magaliTSi saxelmwifom qmedebis daregulirebamde gaarkvia, rom 
qmedeba marTlsawinaaRmdegoa. aRniSnuls igi ver moaxerxebs im 
pirobebSi Tu marTlwinaaRmdegoba mxolod pozitiuri samarTlis 
winaaRmdegobad iqneboda ganmartebuli. Sesabamisad, iqidan 
gamomdinare, rom samarTlis sfero gacilebiT metia, vidre 
pozitiuri samarTali, marTlsawinaaRmdego qmedebebic 
SesaZlebelia arsebobdes pozitiuri samarTlis miRma da arsebobs 
kidec. aRniSnulis aRiareba aucilebelia kriminalizaciis 
procesisTvis, radgan am procesisas saxelmwifom unda daadginos 
qmedebis marTlsawinaaRmdego xasiaTi, romelic qmedebam sxva 
mizezebTan erTad an gancalkevebiT, SeiZleba miiRos saziano (aqve 
igulisxmeba zianis safrTxec) xasiaTisa an/da intensiovobis 
gaTvaliswinebiT. marTlwinaaRmdegobis pozitiuri samarTlis miRma 
arsebobis Sesaxeb warmodgenili argumentis kidev ufro 
gasamyareblad, mniSvnelovnia sxvaobis warmoCena “mala in se” 

(klasikuri deliqtebi) da “mala prohibita” (blanketuri deliqtebi) 

danaSaulebs Soris. 
 

4.3 klasikuri da blanketuri danaSaulebi 

 

 kriminologebi da iuristebi erTmaneTisgan asxvaveben 
qmedebebs/danaSaulebs, romelic Tavisi SinaarsiT aris “mala in se” 

(klasikuri danaSauli) da qmedebebs, romlebic aris “mala prohibita” 

(blanketuri danaSauli).204 am naSromis miznebisTvis, maT Soris 
sxvaobis warmoCena aucilebelia radgan maT Soris sxvaoba mowmobs, 
rom marTlwinaaRmdegoba pozitiuri samarTlis gareTac arsebobs 
da swored pirveli mosazrebis gamo, problemuria Tavad 
blanketuri qmedebebis kriminalizaciis sakiTxi.  
 klasikuri (mala in se) aris qmedebebi, romlebic 
marTlsawinaaRmdegoa maTi Sinagani Tvisebebis gamo. aRniSnuli 

 
204 Hagan F. E., Introduction to Criminology: Theories, Methods, and Criminal Behavior, Sage 

Publications, California, 2011, 6. 



72 

 

moicavs iseT akrZalul qmedebebs, romlebzec sazogadoebis wevrebs 
farTo konsesusi aqvT. aseT qmedebebs ganekuTvneba gaupatiureba, 
yaCaRoba, mkvleloba da a.S. klasikur danaSaulebs xSirad iseT 
danaSaulebad moixsenieben, romlebic bunebiT samarTals 
ewinaaRmdegeba.205 es aris danaSaulebi, romlebic pozitiuri 
samarTalSi gadasvlamde marTlsawinaaRmdegoa206, aqedan 
gamomdinare, maTi dekriminalizacia aseTi qmedebebis 
marTlsawinaaRmdego xasiaTs ver Secvlis.  
 bunebiTi samarTlis winaaRmdeg mimarTuli am qmedebebisgan 
gansxvavebiT, blanketuria (mala prohibita) danaSaulebi, romlebic 
akrZalvamde an pozitiuri samarTlisgan gancalkevebiT 
marTlsawinaaRmdegod ar iTvleba.207 aseTi danaSaulebi Seqmnilia 
Tavad saxelmwifos mier da universaluri da ukvdavi klasikuri 

danaSaulebisgan gansxvavebiT, isini gamoxatavs sazogadoebis 
mimdinare moralur xasiaTsa da Rirebulebebs.208  blanketuri 
danaSaulebi iqmneba imis gamo, rom gaakontrolos konkretuli 
problemuri qceva drois garkveul periodSi, romelic garkveuli 
drois Semdeg SesaZlebelia Seicvalos an modificirdes 
sazogadoebis cvalebadi Rirebulebebis Sesabamisad.209 aRniSnulis 
gaTvaliswinebiT, SesaZlebelia daskvnis gakeTeba, rom blanketuri 

danaSaulebiT akrZalulia iseTi qmedebebi, romlebic 
marTlsawinaRmdegoa, radgan isini kanoniT akrZalulia. aseTi 
qmedebebi ar aris TavisTavad cudi, magram saxelmwifo Tvlis, rom 
es qmedebebi raRac etapze problemuria da swored amis gamo xdeba 
maTi akrZalva.  
 am danaSaulebs Soris sxvaobam kidev erTxel cxadyo, rom 
samarTalSi arsebobs qmedebebis kategoria, romelic 
marTlsawinaaRmdegoa Tavisi bunebiT mis akrZalvamdec da didi 
albaTobiT aseTadac darCeba dekriminalizaciis SemTxvevaSic. 
msgavsi tipis qmedebebis arseboba ki saxelmwifos aZlevs imis 
SesaZleblobas, rom qmedebis kriminalizaciamde Seafasos qmedebis 
marTlsawinaaRmdego xasiaTi da rodesac igi darwmundeba, rom 
qmedeba marTlsawinaaRmdegoa da Seesabameba kriminalizaciis 
principebsa da mis SemzRudav principebs, swored amis Semdeg iqneba 
saxelmwifo uflebamosili akrZalos qmedeba.  
 magram amavdroulad, qmedebebis msgavsma gamijvnam, gaaCina 
kidev meti kiTxvebi, radgan blanketuri qmedebebi Tavisi xasiaTiT 
marTlsawinaaRmdego qmedebebs ar ganekuTvneba da igi aseTad 
mxolod misi akrZalvis Semdeg xdeba. aseT SemTxvevaSi vawydebiT 

 
205 Berg B. L., Policing in Modern Society, Butterworth – Heinemann, Woburn, 1999, 11. 
206 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 24. 
207 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 105. 
208 Hagan F. E., Introduction to Criminology: Theories, Methods, and Criminal Behavior, Sage 

Publications, California, 2011, 6. 
209 Berg B. L., Policing in Modern Society, Butterworth – Heinemann, Woburn, 1999, 11. 
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winaaRmdegobas zemoaRniSnul msjelobasTan, radgan rogorc 
aRiniSna qmedebis marTlwinaaRmdegobis dadgena saxelmwifos 
kriminalizaciis procesisas, anu qmedebis akrZalvaze msjelobis 
procesSi evaleba, blanketur qmedebebze msjelobisas ki qmedeba 
marTlsawinaaRmdego xdeba mas Semdeg rac aikrZaleba. Sesabamisad, 
ibadeba kiTxva, rogor SeZlebs saxelmwifo qmedebis 
marTlwinaaRmdegobis dadgenas mis akrZalvamde? am kiTxvaze pasuxi 
met analizs saWiroebs.  
 rodesac vambobT, rom blanketuri qmedebebi 
marTlsawinaaRmdego xdeba mas Semdeg, rac saxelmwifo mas kanoniT 
akrZalavs es imas ar niSnavs, rom saxelmwifo ver Seafasebs 
qmedebis potenciur marTlsawinaaRmdego xasiaTs. filosofosi jon 
gardneri uTiTebs, rom blanketuri qmedebebis SemTxvevaSi es aris 
kanonismieri marTlwinaaRmdegobis aRiareba anu qmedeba 
marTlwinaaRmdegoa, radgan es kanonma aRiara.210 Tumca aq unda 
vivaraudoT, rom gardneri qmedebis marTlsawinaaRmdegod 
aRiarebaSi ar gulisxmobs qmedebis aseTad umizezod aRiarebas. 
piriqiT, aq igulisxmeba qmedebis marTlsawinaaRmdegod aRiareba 
saTanado safuZvlebis arsebobis gamo. marTlac, ar SeiZleba 
qmedeba mxolod imitom miviCnioT marTlsawinaaRmdegod, rom 
saxelmwifom Tqva es ase. unda arsebobdes saTanado safuZveli, rom 
saxelmwifom qmedeba marTlsawinaaRmdegod aRiaros. saxelmwifos 
ki gaaCnia imis uflebamosileba, rom Seqmnas saTanado moraluri 
safuZveli qmedebis asakrZalad, radgan is aris xelisufali da mas 
gaaCnia Zalaufleba. aqve isic aRsaniSnavia, rom moraluri 
safuZvlebis Seqmna SeuZlia yvela imas, vinc Tavisi sferodan 
gamomdianre flobs garkveul Zalauflebas.211 magaliTad, rodesac 
safexburTo moedanze msaji wiTel baraTs uCvenebs fexburTels, 
fexburTels aqvs safuZveli (da valdebulebac) imisa, rom datovos 
moedani. Sesabamisad, garkveuli safuZvlis Seqmna SeuZlia yvelas, 
visac upyria Zalaufleba. kidev erTi magaliTi: specialuri kanonis 
amoqmedebamde moqalaqeebs ar aqvT imis valdebuleba, rom 
avtomobili gzis romelime mxares marTon, magram msgavsi 
valdebuleba Seiqmneba mas Semdeg, rac saxelmwifo ityvis, Tu 
romel mxares unda iaron avtomobilebma. Tu saxelmwifo ityvis, 
avtomobili unda dadiodes gzis marjvena mxares, swored amis 
Semdeg iqneba marTlsawinaaRmdego gzis marcxena mxares 
avtomobilis tareba.  
 aseT SemTxvevaSi saxelmwifos aqvs kargi winare safuZveli 
Seqmnili imisTvis, rom miiRos Sesabamisi kanoni. Tavdapirvelad 
saxelmwifo swored winare safuZvlebis Seqmnaze unda fiqrobdes, 
romelsac SemdgomSi daanawevrebs, miscems ufro praqtikul formas, 

 
210 Gardner J., Offences and Defences, Oxford: Oxford Univerity Press, 2007, 239. 
211 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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am safuZvels mianiWebs moralur Zalas, romelic dakavSirebuli 
iqneba ara kanonis amoqmedebasTan (raime akrZalvasTan), aramed im 
miznebTan, romelic safuZvlad udevs kanonis amoqmedebas.212 
yovelTvis gasaTvaliswinebelia, is Tu ratom iqna kanoni miRebuli. 
mniSvnelovania is mizani, romlis misaRwevadac kanoni iqmneba da 
aRniSnuli mizani miRweuli ver iqneba Sesabamisi safuZvlebis 
gareSe.  
 magram aris Tu ara safuZvlis Seqmna sakmarisi imisTvis, rom 
blanketuri qmedebebi marTlsawinaaRmdegod CaiTvalos? zogierTi 
avtoris azriT, imisaTvis, rom blanketuri qmedebebi 
marTlsawinaaRmdegod CaiTvalos, marto misi akrZalva ar aris 
sakmarisi, aucilebelia kidev damatebiTi maxasiaTebeli. magaliTad, 
filosofosi entoni dafi miiCnevs, rom blanketuri qmedebebi 
marTlsawinaaRmdegoa mxolod im mizezis gamo da maSin, rodesac 
aseTi qmedebis Camdeni iCens ,,samoqalaqo ampartavnobas” (civic 

arrogance) anu ampartavnobiT, Tavis Tavs gamonaklisad miiCnevs, 
ayenebs sxva moqalaqeebze maRla da arRvevs kanonis daTqmas.213 
aRniSnulis msgavsad, filosofosi stiuart grinic Tvlis, rom 
blanketuri qmedebis marTlsawinaaRmdegoa, radgan qmedebis Camdeni 
arRvevs samarTliani TamaSis wesebs, is ,,ityueba” da amiT sxva 
kanonmorCili moqalaqeebTan mimarTebiT arakeTilsindisier 
upiratesobas eufleba.214 aRniSnuli avtorebis pozicias ver 
gaviziareb, radgan nebismieri kanonis darRvevis 
marTlwinaaRmdegoba Tavad am kanoniT dadgenili wesis moralur 
Zalazea damokidebuli. blanketuri wesebis SemTxvevaSi ki, 
moraluri Zala am wesis instrumentuli Rirebulebidan 
gamomdinareobs. is, Tu ramdenad Rirebulia wesi, Tavis mxriv, 
damokidebulia im miznebze, romelsac es wesi emsaxureba. sxva 
sityvebiT, Rirebuleba damokidebulia imaze, gamarTlebulia Tu ara 
Tavad am wesis Seqmna. moZraobis usafrTxoebis wesebis arseboba 
mniSvnelovani da Rirebulia, radgan am wesebis dacva gzebze 
usafrTxo gadaadgilebas uzrunvelyofs. 
 miuxedavad amisa, ra Tqma unda, yvela akrZalvis arseboba ar 
aris gamarTlebuli. akrZalvebi mxolod im mizeziT ver iqneba 
gamarTlebuli, rom is arsebobs. aqedan gamomdinare, 
gamamarTlebeli mizezis gareSe akrZalvis daweseba ver 
gaamarTlebs verc im sasjelis gamoyenebas, romelic am qmedebis 
darRvevisTvis aris dawesebuli. daglas husakis azriT, aRniSnuli 
sakmaod did problemas warmoadgens, radgan is Tvlis, rom 
sasjeli adekvaturia mxolod maSin, rodesac qmedeba 

 
212 iqve. 
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marTlsawinaaRmdegoa.215 aRniSnuli pozicia gasaziarebelia, magram 
sagulisxmoa is faqtic, rom miuxedavad kriminalizaciasa da 
sasjels Soris pirdapiri kavSiris arsebobisa, maT Soris mainc 
arsebobs zRvari. mTavari kiTxva, romelic unda daisvas aris ara is 
gamarTlebulia Tu ara sasjeli qmedebisTvis, aramed 
gamarTlebulia Tu ara saxelmwifos moqmedeba qmedebis 
kriminalizaciisas. Tu qmedebis akrZalva gamarTlebulia, sxva 
araferi damatebiTi faqtori aRar aris saWiro qmedebis 
marTlwinaaRmdegobis saCveneblad. Cven aRar mogviwevs sxva 
damatebiTi gamamarTlebeli argumentebis moZebna da martivad 
SegveZleba imis Tqma, rom Tu saxelmwifos, rogorc xelisuflis 
moqmedeba, qmedebis akrZalvasTan dakavSirebiT gamarTlebulia, 
maSin qmedeba ukve marTlsawinaaRmdegoa da kanonis miRebis Semdeg 
yvelam Tavi unda Seikavos am qmedebis Cadenisagan. saxelmwifos 
qmedeba ki maSin iqneba gamarTlebuli, Tu is Seqmnis saTanado 
safuZvlebs. marTalia, saxelmwifos safuZvlis gareSec SeuZlia 
qmedebis akrZalva, rac gaumarTlebeli iqneba, magram SeuZlia da 
yvela valdebuli iqneba daemorCilos mas. msaji, romelic uSvebs 
Secdomas da ise uCvenebs wiTel baraTs fexburTels, mainc qmnis 
fexburTelisTvis im valdebulebas, rom datovos moedani. mTavaria, 
rom Seqmnili safuZvlebi iyos sakmarisi. xandaxan saxelmwifos 
Seqmnili aqvs saTanado safuZveli qmedebis asakrZalad, magram 
qmedebis akrZalvis miznebis misaRwevad mas uxdeba sxva msgavsi 
qmedebebis akrZalvac. magaliTad, siCqaris gadaWarbeba, arafxizel 
mdgomareobaSi avtomobilis marTva an sqesobrivi simwifis asaki 
aris is SemTxvevebi, rodesac saxelmwifos mier dawesebuli 
akrZalva yovlismomcvelia.216 siCqaris gadaWarbebis wesebi krZalavs 
rogorc siCqaris gadaWarbebis uxifaTo, ise saxifaTo SemTxvevebs, 
miuxedavad imisa, rom akrZalvas mxolod saxifaTo SemTxvevebi 
imsaxureben, radgan siCqaris gadaWarbeba yovelTvis saxifaTo ar 
aris. Tu mZRoli avtomobils gadaWarbebuli siCqariT marTavs 
sacxovrebeli ubnis gareT da, sadac didi moZraoba ar aris, igi 
Tavisi gadaWarbebuli siCqariT safrTxes aravis uqmnis, sakuTari 
Tavis garda. miuxedavad amisa, misi msgavsi qmedeba iseve 
akrZalulia, rogorc im mZRolebis, romlebic dasaxlebul punqtSi 
aWarbeben siCqares. marTalia, amgvari akrZalva gadaWarbebulia, 
magram saxelmwifo amas praqtikuli miznebisTvis akeTebs da amgvari 
yovlismomcveloba gaumarTleblad ar unda CaiTvalos.  
 winamdebare ori paragrafis saerTo Sejamebis gakeTebis 
mizniT unda iTqvas Semdegi: pirveli - marTlwinaaRmdegoba 
pozitiuri samarTlis miRmac arsebobs da es saxelmwifos aZlevs 
imis SesaZleblobas, rom qmedebis marTlwinaaRmdegobaze imsjelos 

 
215 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 108. 
216 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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mis akrZalvamde. qmedebas marTlsawinaaRmdegod mxolod kanoni ar 
aqcevs da swored amis dasturad iqna erTmaneTisgan gamijnuli 
klasikuri da blanketuri deliqtebi. qmedebas marTlsawinaaRmdegod 
Tavisi xasiaTic aqcevs. kerZod, rodesac sazogadoebrivi cxovrebis 
romelime sferoSi gaCndeba SemTxveva, romelic Tavisi xasiaTiT da 
intensivobiT gadis normaluri cxovrebiseuli SemTxvevebis 
Wrilidan da axasiaTebs iseTi niSnebi, romlebic saxelmwifosgan 
daregulirebas, akrZalvas moiTxovs, anu qmedebas gaaCnia 
potenciurad marTlsawinaaRmdego xasiaTi. meore - wina paragrafSi 
warmoCenili iyo isic, rom saxelmwifos, rogorc xelisufals, 
qmedebis akrZalvaze msjelobisas, romelic qmedebis 
marTlwinaaRmdegobaze msjelobasac moicavs, SeuZlia moraluri 
safuZvlebis Seqmna. safuZvlebis Seqmna aucilebelia imisTvis, rom 
moawesrigos da daareguliros garkveuli qmedeba. aRniSnuli 
aucilebelia, rodesac blanketur qmedebeze vsaubrobT, qmedebebi, 
romlebic marTlsawinaaRmdego xdeba mas Semdeg, rac kanoniT 
aikrZaleba. TavisTavad kanonis mier qmedebis akrZalva mas 
marTlsawinaaRmdego xasiaTs ar aniWebs da swored amitom 
saxelmwifom mis potenciur marTlsawinaaRmdego xasiaTze 
akrZalvamde unda ifiqros. winaaRmdegobis Tavidan asacileblad 
iTqva, rom marTlwinaaRmdegobaze msjelobisas saxelmwifom unda 
Seqmnas moraluri safuZvlebi, romlebic qmedebis CarCoebSi 
moqcevas gaamarTlebda. kargi moraluri safuZvlebis Seqmna ki 
qmedebis kriminalizacias amarTlebs da swored es faqti aqcevs 
qmedebas marTlsawinaaRmdegod, xolo kanonSi misi Setana 
emsaxureba damatebiTi garantiis Seqmnas, anu dasjadobis dawesebas 
sasjelis saxiT, romlis adekvaturobac swored qmedebis 
marTlwinaaRmdegobazea damokidebuli.  

Sesabamisad, qmedebis kriminalizaciamde saxelmwifo 
aucileblad msjelobs qmedebis marTlwinaaRmdegobaze, magram 
saintereso da gasarkvevi aris is, warmoadgens Tu ara calke 
aRebuli marTlwinaaRmdegoba kriminalizaciis umTavres da 
ganmsazRvrel amomaval wetils? swored am sakiTxze msjelobas 
daeTmoba Semdegi paragrafi. 

 

4.4 marTlwinaaRmdegoba, rogorc kriminalizaciis mTavari 
amomavali wertili? 

 

 wina paragafebSi yuradReba iyo gamaxvilebuli 
kriminalizaciis procesisas marTlwinaaRmdegobis mniSvnelobaze, 
magram sainteresoa, marTla aris Tu ara marTlwinaaRmdegoba 
sawyisi an Tundac bolo komponenti kriminalizaciisas? imisaTvis, 
rom  saxelmwifom moaxdinos legitimuri kriminalizacia, rogorc 
davinaxeT, marTlwinaaRmdegobas didi mniSvneloba aqvs. qmedebebi 
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marTlsawinaaRmdego SeiZleba iyos sxvadasxva mizezebis gamo. 
xandaxan, rodesac qmedebis marTlwinaaRmdegobaze midis msjeloba, 
sawyis wertilad misi saziano Sedegebi ufro gamodgeba. zogierTi 
qmedeba, magaliTad, rogoricaa mkvleloba an nivTis dazianeba 
marTlsawinaaRmdegoa maTi zianis momtani Sedegebis gamo, anu 
marTlwinaaRmdegoba gamomdinareobs zianidan. meore mxriv, iseTi 
qmedebebi, rogoricaa, magaliTad, cru Cveneba an gamoZalva 
marTlsawinaaRmdegoa miuxedavad, im pirdapiri zianisa, rasac isini 
iwveven. aRniSnulis gaTvaliswinebiT Tu vikiTxavT romelia sawyisi 
wertili marTlwinaaRmdegoba Tu ziani? am kiTxvaze SesaZlebelia 
Semdegi pasuxis gacema: gaaCnia SemTxvevas. 
 rodesac gadasawyvetia iseTi sakiTxi, rogoric qmedebis 
kriminalizaciisas mxedvelobaSi misaRebi sakiTxis gadawyvetaa, 
amaze erTiani pozicia ar arsebobs. stiuart mili kriminalizaciis 
sakiTxze uTiTebda Semdegs: ,,erTaderTi mizani, romelic 
gaamarTlebda Zalis gamoyenebas civilizebuli sazogadoebis 
romelime wevrze misi nebis sawinaaRmdegod, aris sxvebisTvis 
zianis miyenebis aRkveTa’’.217 rogorc filosofosi joel feinbergi 
uTiTebs, aucilebelia, rom ziani marTlsawinaaaRmdegoc iyos218, 
magram milis mosazreba efuZneba zians, rogorc kriminalizaciis 
umTavres safuZvels da calke aRebul marTlwinaaRmdegobas 
gamoricxavs am procesidan.219 meore mxriv, britaneli mosamarTle 
patrik devlinis cnobili mosazrebiT, ,,warmoudgenelia 
saxelmwifos uflebamosilebas davuwesoT Teoriuli sazRvrebi 
amoraluri qmedebebis asakrZalad ... an ganvsazRvroT moralis is 
sferoebi, romlis daregulirebac ar SeiZlebodes kanoniT”.220 
amoraluri qmedebis kriminalizacias emxroba filosofosi maikl 
muric, romelic Tvlis, rom qmedeba SeiZleba mxolod maSin 
aikrZalos, Tu igi moralurad marTlsawinaaRmdegoa.221 
 xsenebuli ori pozicia, romelTagan erTi zianis arsebobas 
miiCnevs aucilebel elementad qmedebis kriminalizaciisTvis, xolo 
meore qmedebis amoralurobas, erTmaneTisgan sakmaod 
gansxvavebulia, magram realurad maT erTi ram mainc aqvT saerTo - 
orive SemTxvevaSi gadamwyvetia qmedebis marTlwinaaRmdegoba, sxva 
sityvebiT, qmedebis marTlwinaaRmdegobis dadgena aucilebelia misi 
akrZalvis gasamarTleblad. metic, zianis principze dafuZnebuli 
kriminalizaciisas, romlis drosac qmedebis saziano efeqtis 
arsebobaa aucilebeli qmedebis dasaregulireblad, mniSvnelovania, 
aseve, marTlwinaaRmdegobis arsebobac. am SemTxvevaSi ziani ki ar 
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78 

 

gamoricxavs qmedebis marTlwinaaRmdegobas, aramed es ori faqtori 
avsebs erTmaneTs. kriminalizaciis principebi saWiroa swored 
imisTvis, rom gagvces pasuxi erT yvelaze mniSvnelovan kiTxvaze 
rodis unda avkrZaloT marTlsawinaaRmdego qmedeba an kidev risi 
arsebobaa saWiro damatebiT imisaTvis, rom qmedebis kriminalizacia 
gamarTlebuli iyos. naSromis momdevno Tavebic swored 
kriminalizaciis sxvadasxva principze msjelobas daeTmoba, 
romelTagan umTavresi zianis principia da swored masze 
gamaxvildeba yuradReba Semdeg TavSi. 

5 zianis principi, rogorc kriminalizaciis umTavresi 
safuZveli 

winamdebare paragrafis mizania, gamoikvlios saerTo 
samarTlisaTvis kargad cnobili zianis principi, romelic 
kriminalizaciis centralur principad aris moazrebuli. am 
paragrafSi saubari iqneba zianis principze, mis cnebasa da 
sxvadasxva ganzomilebebze, aseve saubari iqneba mis saxeebze da 
kritikulad Sefasdeba arsebobs Tu ara zianis principis 
kontinenturi samarTlis analogi. magram sanam uSualod zianis 
principi iqneba ganxiluli aucilebelia mokled warmoCindes ra 
aris zogadad principi, xolo Semdeg gaanalizdes ori 
umniSvnelovanesi principi – individualuri avtonomiisa da 
keTildReobis principi – uromlisodac zianis principsa da 
kriminalizaciis sxva ZiriTad principebze msjeloba azrs 
moklebuli iqneba. 

 

5.1 principis ganmarteba 

 

sanam uSualod kriminalizaciis sxvadasxva principebis 
analizi moxdeba, upirvelesad unda gairkves, ra aris Tavad 
principi. principi gamoxatavs raRacis Rirebulebas, miznebs da 
aqedan gamomdinare, is gacilebiT farTo mniSvnelobisaa, vidre 
wesebi an cnebebi. samarTlebrivi principebi aris ,,samarTlebrivi 
problemis gadaWris saxelmZRvanelo wesebi”.222 erTi SexedviT ise 
Cans, rom princips statikuri buneba gaaCnia, rodesac is 
Rirebulebebsa da miznebs gamoxatavs, magram amadroulad mas 
dinamiuri anu funqciuri bunebac aqvs, radgan is xsenebuli 

 
222 Sevón K., ‘The concepts of “Rechtsgut”, “Handlung” and “Schuld” ’, in: Lahti R.,and Nuotio K., (eds.), 

Criminal Law Theory in Transition – Finnish and Comparative Perspectives, Finnish Lawyer’s Publishing 

Company, Helsinki, 1992, 128. 



79 

 

Rirebulebebisa da miznebis praqtikuli gamoyenebis SesaZleblobas 
iZleva.223 

principi imiT gansxvavdeba wesisgan, rom mas ufro farTo da 
zogadi buneba aqvs. wesi akonkretebs, ra individualuri 
maxasiaTebeli aqvs danaSauls,224 xolo principebi gamoxatavs 
ZiriTad ideebs, romelic asaxulia wesebSi.225 principebi, Tavis 
mxriv, gansxvavdeba doqtrinebisgan, romelic wesebis erTobliobaa. 
yvela xsenebuli ki (wesebi, doqtrinebi, principebi) sisxlis 
samarTlis principul cnebebs warmoadgens. rodesac saubari 
kriminalizacias Seexeba, principi ganekuTvneba meTods, saSualebas 
garkveuli miznis misaRwevad. magaliTad, arasasurveli qmedebis 
kriminalizacia aseTi qmedebis daregulirebis mizans unda 
emsaxurebodes. am procesSi principebze dafuZnebuli midgoma 
niSnavs wesrigis Setanas kriminalizaciasTan dakavSirebul qaosSi; 
misi daxmarebiT dgeba mTavari wesebi (wesebi, romelic adamianis 
ZiriTad socialur Rirebulebebs exeba an kriteriumebi, romlebic 
wyvets im sakiTxs, Tu romeli sikeTe unda iqnes samarTlebrivad 
daculi), romelsac unda efuZnebodes kriminalizacia. 
 

5.2 individualuri avtonomiiis principi 

 

 sisxlis samarTlis kanonis gamoyenebis gasamarTleblad erT-
erT fundamentur princips individualuri avtonomiis principi 
warmoadgens, romelic yvela adamianis sakuTari qmedebisTvis 
pasuxismgeblobas gulisxmobs. am princips gaaCnia faqtobrivi da 
normatiuli elementebi. 

avtonomiis principis faqtobriv elementSi igulisxmeba is, 
rom adamians gaaCnia sakmarisi SesaZlebloba da Tavisufali neba 
mniSvnelovani gadawyvetilebebis misaRebad. ramdenad Seesabameba 
aRniSnuli simarTles, sakmaod rTuli samtkicebelia. saukuneebis 
ganmavlobaSi ,,Tavisufali nebis” sapirispirod arsebobda 
,,deterministuli” argumenti, romelic amtkicebda, rom adamianis 
qceva gansazRvrulia mizezebiT, romlis gakontroleba yvelas ar 
SeuZlia.226 filosofosebis umetesobas gaaCnia kompromisi am 
sakiTxTan dakavSirebiT da eTanxmeba im pozicias, rom xSir 
SemTxvevaSi adamianis qceva imdenad ganusazRvrelia, rom misi 
gakicxva zogadad usamarTlo da Seusabamoa, magram amis 
sapirispirod zog SemTxvevaSi adamianis qceva imdenad 

 
223 Hall J. “Comment on Structure and Theory’, in: American Journal of Comparative Law, 1976, vol. 24, 
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gansazRvrulia, rom Tavisufali nebis prezumfcia sakmaod 
viwrovdeba.227 aRniSnuli midgomis mxardasaWerad gamodgeba is 
faqti, rom yoveldRiuri cxovreba efuZneba swored individualur 
pasuxismgeblobas da im SemTxvevaSi, rodesac ar arsebobs 
mtkicebuleba qcevis gansazRvrulobis Taobaze, maSin 
ugulebelyofil ar unda iqnes varaudi Tavisufali nebis Taobaze, 
romelic adamianis sxvadasxvgvari qcevis safuZvelia. 

zogadi daskvna, rac SeiZleba gakeTdes zemoaRniSnuli 
msjelobidan aris is, rom jansaRad moazrovne (igulisxmeba 
adamiani romelic ar aris Seuracxadi fsiqikuri mdgomaroebis 
gamo) srulwlovani adamiani SeiZleba micemuli iqnes pasuxisgebaSi 
mis mier Cadenili qmedebisaTvis, romelzec mas gaaCnda kontroli, 
garda im SemTxvevisa, rodesac arsebobs pasuxismgeblobis 
gamomricxveli garemoeba, magaliTad, aucilebeli mogerieba, 
Secdoma da a.S.228 

aranakleb mniSvnelovania individualuri avtonomiis 
principis normatiuli elementi. igi adamians ganixilavs arsebad, 
romelsac ZaluZs TviTon airCios sakuTari qmedebebi da 
aRniSnulis aRiarebis gareSe mas moralur arsebad ver 
ganixilavs.229 avtonomiis principi did mniSvnelobas aniWebs 
Tavisuflebas da adamianis uflebebs. metic, misi udidesi nawili 
eZRvneba imis mtkicebas, rom adamianebi daculi unda iqnen 
sisxlissamarTlebrivi gakicxvisgan, garda im SemTxvevisa, rodesac 
maT Caidines iseTi qmedeba, romlisTvisac pauxismgebloba 
gardauvalia. 

liberalur TeoriaSi, avtonomiis principi kidev ufro Sors 
midis. filosofosi joel fainbergi avtonomiaze msjelobisas 
uTiTebs: ,,avtonomia ZiriTadad gulisxmobs – uflebas adamianma 
TviTon gadawyvitos rogor icxovros, kerZod, rogor miiRos 
kritikuli cxovrebiseuli gadawyvetilebebi – ra iswavlos, ra 
unarebs daeuflos, romeli kariera airCios, visze daqorwindes, 
romeli religia airCios, hyavdes Tu ara Svilebi da sxv.”.230 

am principTan dakavSirebiT problemas warmoadgens misi 
zRvris dadgena. marTalia, avtonomiis principi sakmaod Zlier 
instruments warmoadgens adamianis interesebis prioritetulad 
warmosaCenad, Tundac saxelmwifos interesebsze, magram igi 
naklebad damajerebelia sxva aspeqtebSi. yovelTvis unda daisvas 
kiTxva: ,,visi avtonomia?”, radgan xSirad erTi adamianis avtonomia 
ewinaaRmdegeba da zRudavs sxva adamianis avtonomias. amas garda, 
avtonomiis principi did yuradRebas ar aqcevs im socialur 

 
227 Fischer J., Responsibility and Control, Journal of Philosophy, 1982, 72, 24. 
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garemos, sadac adamiani izrdeba (romelmac SeiZleba SezRudos 
sasurveli miznisken swrafva) da im uZlurebis konteqsts, 
romelSic uamrav adamians uwevs cxovreba.231 mTavari idea, rom 
adamiani Tavisufali unda iyos cxovrebis gzis arCevaSi, ver 
SenarCundeba sxva pirobebis gareSe, ris gamoc mniSvnelovania kidev 
erTi principis – keTildReobis principis ganxilva, uromlisodac 
avtonomiis principi arasrulyofilia. 

 

5.3 keTildReobis principi 
 

rogorc gamoCnda individualuri avtonomiis principi sakmaod 
SezRudulia. swored amitom filosofosma ioseb racma da misma 
sxva kolegegma SeimuSaves midgoma, romlis mixedviTac saxelmwifo 
valdebulia, Seqmnas yvela saWiro socialuri piroba imisaTvis, 
rom misma moqalaqeebma miaRwion srul avtonomias.232 iuristi 
nikola leisi ayalibebs keTildReobis princips, romelic moicavs 
,,iseTi ZiriTadi interesebis dakmayofilebas, rogorebicaa 
adamianis usafrTxoeba, janmrTeloba da SesaZlebloba, misdios mis 
mier arCeul cxovrebis gzas”.233 aRniSnuli principis specifikuroba 
imaSi mdomareobs, rom im interesebis CamonaTvali, romelsac 
saxelmwifo yvela mizezgareSe daicavs, damokidebulia 
demokratiuli gadawyvetilebis miRebis procesze; es niSnavs, rom am 
procesSi interesebi ganisazRvreba obieqturad da ara konkretuli 
individis interesebis Sesabamisad aqedan gamomdinare, im 
adamianebis interesebi, romlebic ar Seesabameba koleqtiur 
intereses, ugulebelyofili iqneba, Tumca, msgavsi saxiT 
interesebis gansazRvra Cveni socialuri cxovrebis kargad nacnobi 
maxasiaTebelia.234 

maSin, rodesac, avtonomiis principi ZiriTad aqcents 
adamianis uflebebze akeTebs, keTildReobis principi aRiarebs 
socialur konteqsts, romelSic kanonma unda imoqmedos da aniWebs 
garkveul wonas koleqtiur miznebs.235 Tu avtonomiis principi 
saWiroebs pozitiur Tavisuflebas (mag., konkretuli miznis arCevis 
Tavisuleba) nacvlad negatiuri Tavisuflebisa (mag., Tavdasxmisgan 
dacvis ufleba), maSin keTildReobis principsac SeiZleba igive 
amocanebi hqondes im kuTxiT, rom igi cdilobs, moqalaqeebs 
Seuqmnas jansaRi da koleqtiuri miznis misaRwevad sasargeblo 
garemo, romelic daculi iqneba da Tuki safrTxe Seeqmneba, rogorc 

 
231 Hudson B., Punishing the Poor: A Critique of the Dominance of Legal Reasoning in Penal Policy and 

Practice, Duff A. et. al. (eds) Penal Policy and Practice, 1994, 302. 
232 Raz J., The Morality of Freedom, Oxford University Press, 1986, 425. 
233 Lacey N., State Punishment, Routlege, 1988, 104. 
234 Ashworth A. and Horder J., Principles of Criminal Law, 7th ed., Oxford University Press, 2013, 26. 
235 Feinberg J., Harm to Self, Oxford University Press, 1986, 37-38. 
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ukiduresi saSualeba, SesaZlebelia sisxlis samarTlis kanonis 
gamoyenebac.236 aqedan gamomdinare, kriminalizaciis calkeuli saxe 
SeiZleba gamarTlebul iqnes imiT, rom es aris ukanaskneli gza 
socialuri wesrigisa da koleqtiuri miznebis SesanarCuneblad. 
magaliTad, saxelmwifos mier saSemosavlo gadasaxadis daweseba 
cxadia, zRudavs individualuri avtonomiis princips, magram 
miuxedavad amisa, saxelmwifo ara marto awesebs saSemosavlo 
gadasaxads, aramed msoflios mraval qveyanaSi am wesis darRveva 
kriminalizebulic aris. igive SeiZleba iTqvas samrewvelo 
usafrTxoebis, sakvebis usafrTxoebis da garemos dacvis wesebze. 
magram aq sakiTxavia, ramdenad aris gamarTlebuli saxelmwifos 
mier aRniSnuli wesebis damrRvevis sisxlis samarTlis wesebiT 
dasja, sxva mxriv, calkeuli qmedebebis kriminalizaciis 
gamarTleba avtonomiis da keTildReobis principebze dayrdnobiT, 
ra Tqma unda, eWvs ar iwvevs.237 swored amitom, avtonomiis principis 
is versiebi, romelTa mixedviT adamianma yvela SemTxvevaSi TviTon 
unda gadawyvitos, ra jobs sakuTari TavisTvis - ar aris myari. 

 

5.4 zianis principis cneba - stiuart milisa da joel 

fainbergis mixedviT 

 

zianis principis ganxilvamde kriminalizaciis procesTan 
dakavSirebuli ori aucilebeli - individualuri avtonomiisa da 
keTildReobis principebis ganxilva, swori da mniSvnelovani 
sawyisi wertilia, radgan rogorc gamoCndeba, zianis principsa da 
xsenebul or princips Soris sakmaod bevri saerToa. samive am 
principisTvis saxasiaToa is, rom isini swored adamianis 
Tavisuflebas da maT damoukidebel TviTgamorkvevis uflebas 
efuZnebian. samive maTganisTvis amosavali adamianisTvis jansaRi 
garemos Seqmnaa da mis TavisuflebaSi gaumarTlebel Carevas samive 
gmobs. sagulisxmoa isic, rom zianis principze saubrisas ramdenime 
adgilas kvlav gaiJRerebs indvidiualuri avtonomiisa da 
keTildReobis principebis mTavari maxasiaTeblebi, romlebsac 
sakmaod warmatebulad iyenebs zianis principi. Tumca, ukve 
ganxiluli ori principisgan gansxvavebiT zianis princips Seswevs 
imis unari gasces pasuxi am naSromis mTavar sakvlev kiTxvas - Tu 
ras unda akmayofilebdes qmedeba imisTvis, rom misi kriminalizacia 
gamarTlebuli iyos.  

tradiciulad, kriminalizaciaze msjelobis sawyisi wertili 
swored zianis principia, romlis ganxilvac warmoudgenelia iseTi 

 
236 iqve. 
237 srulyofili msjelobisTvis ix.: Brudner A., Agency and Welfare in the Penal Law, in Shute 

S. Gardner J. and Horder J., (eds) Action and Value in Criminal Law, Oxford University Press, 1993.  
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filosofiuri Sexedulebis gverdis avliT, rogoricaa 
liberalizmi. liberalizmis umTavres princips warmoadgens 
mtkiceba imis Taobaze, rom saxelmwifos mxolod maSin SeuZlia 
iZulebiT daareguliros adamianis raime qmedeba, rodesac es 
qmedeba sxvebs uqmnis zians an qmnis aseTi zianis safrTxes. qmedeba, 
romliTac ziani adgeba mxolod qmedebis Camdens an aris 
amoraluri, magram sxvagvarad ar iwvevs zians, SeuZlebelia 
daeqvemdebaros akrZalvas. aRniSnuli mosazreba efuZneba 
filosofos jon stiuart milis Sexedulebebs, romelic Tavis 
yvelaze cnobil naSromSi ,,Tavisuflebis Sesaxeb” ayalibebs 
Tavisuflebis princips da swored es principia liberaluri 
Rirebulebebis amomavali mTavari wertili. Tavisuflebis principi 
gulisxmobs Semdegs: ,,erTaderTi mizani, romelic gaamarTlebda 
Zalis gamoyenebas civilizebuli sazogadoebis romelime wevrze 
misi nebis sawinaaRmdegod, aris sxvebisTvis zianis miyenebis 
aRkveTa. qmedebis Camdenis piradi keTildReoba, iqneba is moraluri 
YTu fizikuri ar aris sakmarisi safuZveli imisTvis, rom 
saxelmwifo Caerios mis qmedebaSi”.238 stiuart mili mis mier 
Camoyalibebul Tavisuflebis princips Tvlis Zalian martiv 
principad, ,,romelic unda iyos individis mimarT sazogadoebis 
iZulebisa da kontrolis gamoyenebis sayovelTao saxelmZRvanelo – 
imisgan damoukideblad, amisTvis fizikuri Zala gamoiyeneba 
samarTlebrivi sasjelis formiT, Tu sazogadoebrivi azris 
moraluri iZuleba”.239 ra Tqma unda, rodesac mili am princips 
ayalibebda ar ufiqria, rom igi SeiZleboda kriminalizaciis 
principad ganexilaT, Tumca, am principis SemzRudveli xasiaTidan 
gamomdinare, Tavisuflad aris SesaZlebeli misi moazreba 
kriminalizaciis umTavres principad da es asec aris. mili 
Tavisuflebis principis safuZvelze cdilobs, daadginos im 
qmedebaTa erToblioba, romlis akrZalvis uflebac saxelmwifos 
aqvs. swored amitom igi yofs sazogadoebaSi arsebul qmedebaTa 
erTobliobebs qmedebebad, romlebic individualuri Tavisuflebis 
sferoSi eqceva da qmedebebad, romelic sazogadoebis iurisdiqciis 
qveS eqceva. milis azriT, qmedebebi, romlebic individualuri 
Tavisuflebis sferoSi eqceva, ar unda eqvemdebarebodes akrZalvas, 
radgan srulwlovani adamiani sakuTari bed-iRbalis avtonomiuri 
da suverenuli ganmkargavia da aravis aqvs ufleba, Caerios mis 
qmedebaSi, xolo is qmedebebi, romlebic sazogadoebis iurisdiqciis 
qveS eqceva, unda aikrZalos mxolod im SemTxvevaSi Tu sxvebs 
ayenebs zians an uqmnis zianis safrTxes.240 aRsaniSnavia, rom 
akrZalvaSi mili mxolod sisxlis samarTlis wesiT akrZalvas ar 
gulisxmobs da igi moiazrebs samoqalaqo da administraciul 

 
238 Mill J. S., On Liberty, London: Parker, 1859, ch. 1, para 9. 
239 iqve 14. 
240 iqve. 
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akrZalvebsac. metic, qmedebis dasaregulireblad mili, aseve, 
uTiTebs saxelmwifos xelSi arsebul iseT meqanizmze, rogoric 
sazoadoebrivi azris moraluri iZulebaa, rac araformaluri 
socialuri kontrolis erT-erT xerxad unda iqnes ganxiluli.  

milis Tavisuflebis princips kriminalizaciis miznebisTvis 
zianis principadac moixsenieben241, radgan am principis mTavari 
amosavali, adamianis TavisuflebasTan erTad, swored ziania. 
aRsaniSnavia, rom miliseuli zianis principi uaryofiT SezRudvas 
warmoadgens, rac imas niSnavs, rom zianis an zianis safrTxis 
ararsebobis SemTxvevaSi, saxelmwifo uflebamosili ar aris 
Caerios Tavisi moqalaqeebis ,,saqmianobaSi”. Sesabamisad, zianis 
principze saubrisas bunebrivad ibadeba kiTxva qmedebis Sedegebze – 
vnebs Tu ara qmedeba vinmes? zianis principis mixedviT, kriminaluri 
akrZalvis momxreebis mier, qmedebis akrZalvis gamarTleba mxolod 
misi amoralurobis gamo ar iqneba sakmarisi. maT unda daamtkicon, 
rom qmedebas mosdevs garkveuli uaryofiTi Sedegebi, romlebic 
azianebs sxva adamianebis cxovrebas.242  

zemoaRniSnulis ukeT gasagebad gamodgeba braunis saqme, 
romelSic didi britaneTisa da CrdiloeT irlandiis 
gaerTianebuli samefos lordTa palatam miiRo gadawyvetileba, 
romliTac sadomazoxistur sqesobrivi aqtivobisas sxeulis mcire 
dazianebac kanondarRvevad gamocxadda, miuxedavad 
,,dazaralebulis” gacnobierebuli Tanxmobisa.243 msgavsi akrZalva 
lordTa palatam imiT gaamarTla, rom akrZalvis ararsebobis 
SemTxvevaSi arasrulwlovnebi advilad iqnebodnen CarTuli aseT 
sqesobriv aqtivobaSi da igi masiur saxes miiRebda.244 magram 
marTla ase iqneboda? am kiTxvaze dadebiTi pasuxis gacema sakmaod 
rTulia, rodesac aranairi mtkicebuleba ar arsebobs mis 
uarsayofad, rac gaumarTlebelia. swored amitom, rogorc ukve 
aRiniSna, qmedebis akrZalvisas/kriminalizaciisas mtkicebis tvirTi 
qmedebis akrZalvis momxreebzea gadatanili da swored maT 
evalebaT, warmoadginon empiriuli mtkicebulebebi imis 
dasadastureblad, Tu rogor aacilebs sxvebs zians axali 
danaSaulis Seqmna. 

yovelive zemoaRniSnulis safuZvelze SesaZlebelia imis 
aRniSvna, rom milisaTvis zianis principi warmoadgens qmedebis 
kriminalizaciisTvis erTaderT da sakmaris safuZvels, 
uromlisodac saxelmwifos mier qmedebis akrZalva legitimuri ver 
iqneba. Tumca ase ar fiqrobs filosofosi joel fainbergi, 
romelic Tvlis, rom ziani ar aris is erTaderTi safuZveli, 
romelic saxelmwifos mxridan kriminalizacias gaamarTlebda da 

 
241 Feinberg J., Harm to Self, Oxford University Press, 1986, 33. 
242 iqve. 
243 Brown [1994] 1 AC 212. 
244 iqve, 246 (lord jounsis mosazreba). 
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aqedan gamomdinare, is cdilobs zianis principis gansxvavebuli 
cnebis Camoyalibebas. fainbergis mixedviT: ,,saxelmwifos mxridan 
sisxlis samarTlis kanonis gamoyeneba kargi azria, Tu igi 
mimarTulia sxvebisTvis zianis prevenciisken (aRmofxvrisken, 
Semcirebisken) da Tu ar arsebobs sxva Tanabrad efeqturi 
saSualeba”.245 

Sesabamisad, arsebobs zianis principis ori gansxvavebuli 
ganmarteba. milisTvis ziani aris kriminalizaciis erTaderTi 
amosavali wertili, xolo fainbergisTvis ziani kriminalizaciis 
mxolod erT-erTi safuZvelia (igi Seuracxyofis principsac 
kriminalizaciis safuZvlad ganixilavs). mili Tavis zianis 
princips  iyenebs ara mxolod sisxlissamarTlebrivi akrZalvebis 
gasamarTleblad, aramed samoqalaqo da administraciuli 
akrZalvebis gasamarTlebladac, maSin, rodesac fainbergisTvis 
zianis principi mxolod kriminalizaciis principia. dabolos, 
aRsaniSnavia isic, rom milis zianis principi kriminalizaciis 
negatiur SezRudvas warmoadgens, rac imas niSnavs, rom 
saxelmwifos ufleba ar aqvs zianis ararsebobis pirobebSi 
akrZalos qmedeba, xolo fainbergis mier aRniSnuli principi 
pozitiurad aris formulirebuli.246  

miuxedavad zianis principebis ganmartebebs Soris arsebuli 
sxvaobisa maT, mainc gaaCniaT mTeli rigi Semdegi saerTo 
damaxasiaTebeli niSnebi: adamianebs Soris urTierTobebis 
dasaregulireblad a)saxelmwifos Careva mxolod maSinaa 
gamarTlebuli Tu b) qmedeba iwvevs zians an qmnis zianis safrTxes 
da g) ziani mimarTulia sxvebisken. zianis principis ukeT 
gasaazreblad mniSvnelovania am elementebis ganxilva. 

 

5.4.1 zianis principis elementebi 

 

5.4.1.1 saxelmwifos Careva 
kriminalizaciis procesi saxelmwifosa da adamians Soris 

urTierTobis daregulirebis erT-erTi meqanizmia. rodesac 
saxelmwifo kriminalizaciis sakiTxze msjelobs, igi qmnis 
adamianebis urTierTobebSi Casarev safuZvels, romelsac saTanado 
safuZvlebis arsebobisas legitimur saxes qmedebis akrZalviT 
aZlevs. fainbergi zianis principze msjelobisas qmedebis 
akrZalvaSi mxolod kriminalizacias gulisxmobs, Tumca, aqve 
aRsaniSnavia isic, rom qmedebis akrZalvaSi mxolod kriminalizacia 

 
245 Feinberg J., Harmless Wrongdoing – The Moral Limits of the Criminal Law, Oxford University Press, 

United Kingdom, 1988, xix. 
246 Simester A.P. and Sullivan, G.R., Criminal Law Theory and Doctrine, 2nd edition, Hart Publishing, 

Oxford, 2003, 9. 
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ar igulisxmeba. administraciuli akrZalvac saxelmwifos Carevis 
magaliTia, romelic calke administraciul samarTaldarRvevaTa 
kodeqsiT regulirdeba. aRniSnuli akrZalva gansxvavdeba 
sisxlissamarTlebrivisgan ara mxolod sanqciebiT, aramed im 
gamkicxavi TvisebiTac, rac danaSaulisTvis sasjels axlavs Tan. 
danaSaulis Camdeni piris mimarT umetes SemTxvevaSi iniSneba 
sasjeli, anu igi ikicxeba saxelmwifos mier. amiT igi kicxavs ara 
mxolod qmedebis Camdens, aramed gmobs kidec mis mier Cadenil 
qmedebas. administraciul samarTladamrRvevis mimarT ki gamoiyeneba 
saxdeli, romelsac msgavsi gamkicxavi Tviseba ar gaaCnia. aqedan 
gamomdinare, samarTaldarRveva naklebad seriozulia darRvevaa, 
vidre danaSauli. es Tavis mxriv, aCens kiTxvas: unda gavrceldes 
Tu ara zianis principi, rogorc qmedebis akrZalvis principi 
magaliTad, adaministraciul akrZalvebzec? stiuart mili Tvlida, 
rom zianis principi nebismieri tipis saxelmwifo Carevis 
gasamarTleblad unda gamoyenebuliyo.247 aRniSnuli sulac ar 
ewinaaRmdegeba imas, rom saxelmwifos mxridan Carevis standartebi 
erTmaneTisgan gansxvavebuli unda iyos. analogiurad husakic 
Tvlis, rom sisxlissamarTlebrivi da sxva tipis akrZalvebis 
Sesafaseblad gansxvavebuli standarti unda iqnes gamoyenebuli.248 
magaliTad, alkoholze calkeuli gadasaxadis daweseba da, 
zogadad sagadasaxado sistema arsebobs imitom, rom daareguliros 
adamianis qceva produqtis fasis manipulirebis saSualebiT.249 
saxelmwifos msgavsi qmedebac adamianis avtonomiaSi Carevaa, magram 
miuxedavad amisa sxvaoba gadasaxadebis dawesebasa da 
sisxlissamarTlebriv akrZalvas Soris mainc didia. milis azriT 
maT Soris sxvaoba mxolod xarisxSia: ,,stimulantebisTvis 
gadasaxadis daweseba im mizniT, rom misi SeZena problemuri gaxdes, 
sruli akrZalvisgan mxolod xarisxiT gansxvavdeba da mxolod 
maSin iqneboda gamarTlebuli, Tu amisTvis saTanado safuZveli 
iarsebebda”.250 milisTvis nebismieri tipis saxelmwifos Careva 
akrZalvas warmoadgens, xolo akrZalvis tipebs Soris sxvaoba ki, 
maTi xarisxidan gamomdinareobs. 

fainbergi Tu zianis princips mxolod kriminalizaciaze 
avrcelebs, milis mosazrebiT zianis principis mniSvneloba 
gacilebiT farToa da unda gavrceldes saxelmwifos Carevis iseT 
SemTxvevebzec, romelic Tavisi xasiaTiT represiulia da adamianis 
arCevanis Tavisuflebas zRudavs. rogorc zemoT aRiniSna, 
saxelmwifos SeuZlia gamoiyenos fizikuri iZuleba samarTlebrivi 

 
247 ix.: Mill J. S., On Liberty, London: Parker, 1859, 14. 
248 Husak D. ‘Limitations on Criminalization and the General Part of Criminal Law’, in: Shute S., and 

Simester A.P., (eds.), Criminal Law Theory: Doctrines of the General Part, Oxford University Press, 
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meqanizmebis saxiT an araformaluri kontrolis saSualebebi (mili 
amas sazogadoebrivi azris moralur iZulebas uwodebs). mTavaria, 
saxelmwifos moqmedeba qmedebis akrZalvisas iyos samarTliani. 
,,samarTliani”, damoukidebeli da calke mdgomi cnebaa da unda 
gaimijnos ,,kanonierisagan”. kanonierebis principi saxelmwifos 
avaldebulebs, Tavisi qmedebebi SesabamisobaSi moiyvanos pozitiur 
samarTalTan, magram amis iqiT igi ar interesdeba Tavad kanonis 
arsiT im TvalsazrisiT, rom misTvis kanonis moraluri xasiaTi 
meorexarisxovania anu sxva sityvebiT, rom iTqvas kanonierebis 
principi ar interesdeba kanonis legitimurobiT/samarTlianobiT.251 
miuxedavad imisa, rom kontinenturi sisxlis samarTlis Teoria 
imdenad aris damokidebuli kanonierebis principze, rom is xSirad 
konstituciuri principicaa (istoriuli da cxovrebiseuli 
gamocdileba gvaswavlis, rom miuxedavad kanonierebis principis 
sruli dacvisa, ,,cudi” kanonebi mainc xSiria) samarTlianobis 
aucileblobis sakiTxebze ufro da ufro meti yuradReba 
maxvildeba.252 

 

5.4.1.2 iwvevs zians an qmnis zianis safrTxes 
zianis principis erT-erTi elementi - iwvevs zians an qmnis 

zianis safrTxes (mili), an sxvebs icavs zianisgan (fainbergi) – 
erTi SexedviT did problemebTan ar aris dakvSirebuli. fainbergis  
aRniSnuli formulireba pirdapir adgens mizezobriv kavSirs 
qmedebiT gamowveul ziansa da im kanonmdelobasTan, romelic am 
qmedebis kriminalizacias axdens. am cnebidan gamomdinare kidev 
erTi pirdapiri kavSiri aris kavSiri adamianis qmedebasa da zians 
Soris, romelic yvela SemTxvevaSi unda arsebobdes. mizezobrivi 

 
251 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 40. 
252 xSirad problemas warmoadgens ara Tavad kanoniereba (magaliTad, kanoni 
SeiZleba sakmarisad ganWvretadi iyos), aramed sisxlissamarTlebrivi Carevis 
legitimuroba saknonmdeblo da praqtikul doneze. gasuli 200 wlis 
gamocdilebam cxadad uCvena ra Sedegebi mohyveba kanonierebis principisa da 
mosamarTlis damoukideblobiT manipulurebas totalitarul reJimebSi (ix. 
Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 40). analogiurad, nils kristic neo-klasicizmze msjelobisas, 
yuradRebas amaxvilebs, Tu rogor cdilobs es mimdinareoba nebismieri 
kanonisaTvis sicxadis miniWebas, rac qmnis imis winapirobas, rom nebismieri 
kanonisgan gadaxveva ,,radikalizmad” CaiTvalos, miuxedavad imisa kanoni 
samarTliania YTu ara. (ix. kristi n.,  tkivilis sazRvrebi: sasjelis roli 
sasjelaRsrulebis politikaSi, Targmna uSangi baxtaZem, redaqtorebi 
SalikaSvili m. da giorgaZe g., qarTul-noregiurli kanonis uzenaesobis 
asociacia, 2017, 66.) am problemis sazrisi aris is, rom qmedeba SeiZleba iyos 
kanonieri, magram ar iyos samarTliani (magaliTad, kargi, gamarTlebuli an 
moraluri) 
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kavSiri qmedebis obieqturi Semadgenlobis nawils warmoadgens253 da 
Sesabamisad, misi arseboba aucilebelia obieqturi Semadgnelobis 
arsis Sesacnobad. aqedan gamomdinare, misi arseboba aucilebelia 
bralis dasadgenadac.254 aRniSnuli aucilebloba ikveTeba, rogorc 
kontinentur, ise anglo-amerikul sisxlis samarTalSi da mas 
damatebiTi gamarTleba ar sWirdeba zianis principisTvis. 

zianis principTan problemuria Canaweri - ,,qmnis zianis 
safrTxes”, anu akrZalvas eqvemdebareba ara mxolod ziani, aramed 
zianis safrTxec (safrTxe, riski, daSorebuli an abstraqtuli 
ziani). sxva sityvebiT, zianis principis qveS akrZalvas zianis 
albaTobac eqvemdebareba. milis mixedviT, saxelmwifos maSinac 
SeuZlia adamianis qmedebaSi Caerios, Tu qmedeba zianis 
SesaZleblobasac qmnis. da Tu qmedebis avtori am SesaZleblobas 
qmnis, maSin misi dadanaSauleba an pasuximgeblobis dakisreba 
gamarTlebulia.255 aRniSnulic erTi SexedviT sakmaod 
sworxazovania, magram sakiTxi martivi sulac ar aris. rodesac 
zianis safrTxezea saubari, sainteresoa ra igulisxmeba zianis 
albaTobaSi? ra SesaZlo saziano Sedegebi SeiZleba mohyves 
qmedebas? ra SeiZleba iyos qmedebis bunebrivi an gonivruli 
Sedegebi? zianis safrTxe jer kidev ar niSnavs zians, Sesabamisad, 
rCeba pasuxgaucemeli kiTxva: rogori tipis zianis safrTxea 
sakmarisi imisTvis, rom qmedeba ,,sakmarisad sazianod” CaiTvalos da 
moxdes misi kriminalizacia? aRniSnul kiTxvaze pasuxis gacemas 
cdilobs filosofosi dadli noulsi, romelic Tvlis, rom Tu 
safrTxe arsebiTia an sakmarisad seriozulia, maSin is uTanabrdeba 
,,saSiSroebas” (romelic, Tavis mxriv, misive mosazrebiT, zians 
uTanabrdeba).256 aseT dros ori SemTxveva arsebobs: 1. Tu cnobilia, 
rom qmedeba imdenad riskis Semcvelia, rom igi ,,saSiSs” 
uTanabrdeba da samomavlo ziani ,,katastrofulia”, maSin 
kriminalizacia aucilebelia. 2. Tu saSiSroeba (mag. qmedeba Seicavs 
arsebiT risks) da samomavlo ziani seriozulia, magram ara 
,,katastrofuli”, maSin qmedebis kriminalizaciaze qmediTi misi 
akrZalvis gareSe daregulireba iqneboda (mag., usafrTxoebis 
zomebis miReba).257 noulsis aRniSnuli angariSi Tavis mxriv, kidev 

 
253 turama m., sisxlis samarTlis zogadi nawilis mimoxilva, mecxre gamocema, 
Tbilisi, 2013, 105. 
254 Simester A.P. and Sullivan G.R., Criminal Law Theory and Doctrine, 2nd edition, Hart Publishing, 

Oxford, 2003, 86. 
255 pasuxismgeblobaSi ar igulisxmeba kontinenturi sisxlis samarTliT 
gaTvaliswinebuli sisxlissamarTlebrivi pasuxismgebloba (mens rea), aq 
igulisxmeba pasuxismgeblobis dakisreba an bralad Seracxva qmedebis 
CadenisTvis, anu SesaZlebelia Tu ara qmedebiT gamowveuli saziano Sedegi 
samarTlianad Seeracxos bralad (fair imputation) qmedebis Camdens. 
256 Knowles D.R., ‘A Reformulation of the Harm Principle’, in: Political Theory, vol. 6, no. 2, 1978,  245. 
257 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 44. 
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ufro met kiTxvas aCens. sakmaod rTulia imis dadgena, Tu rogori 
qmedebaa ,,sakmarisad seriozuli” da romeli ,,katastrofuli” da 
aseve,  rogori tipis riskia ,,saSiSroebis” Semcveli, sakmaod 
problemuria Tavad saSiSroebis cnebisa da zianis erTmaneTTan 
gaTanabreba. aqve isic aRsaniSnavia, rom Tavad milisTvis zianis 
garda sxva raime damatebiTi piroba ar aris aucilebeli qmedebis 
asakrZalad, mili iseve, rogorc fainbergi damatebiT uSvebs imis 
SesaZleblobas, rom aikrZalos zianis dadgomis albaToba, riTic 
isini afarToeben zianis princips da iZlevian SesaZleblobas 
zianis garda aikrZalos zianis albaTobac, anu calkeul 
SemTxvevebSi albaTobac/safrTxec zians uTanabrdeba. Tumca yvela 
sarisko situacia ar unda gauTanabrdes zians da saerTodac, 
umjobesia yvelafers daerqvas Tavisi saxeli. kerZod Tu qmedeba 
iwvevs safrTxes, igi zians ki ar unda uTanabrdebodes, aramed mas 
unda ewodos riski, safrTxe an zianis albaToba, romelic zianis 
principis qveS SesaZlebelia daeqvemdebaros akrZalvas. aRniSnuliT 
SeizRudeba zianis cnebis sazRvrebi.  

zianis principze saubrisas unda iTqvas, rom misi mTavari 
problema Riaobaa, daSorebuli (abstraqtuli) zianis mis 
farglebSi moqcevis gamo. aRniSnuli problema miT ufro izrdeba, 
rac ufro izrdebaY zianis sazRvrebi da masSi Sedis yvela tipis 
safrTxe, riski an daSorebuli ziani. samarTlis filosofos 
endriu fon hirSis mixedviT zianis principi aris saxelmwifos 
Zalauflebis SemzRudavi principi, romelic amavdroulad adamianis 
piradi Tavisuflebis uzrunvelyofis garantia. miuxedavad amisa, 
,,moxdeba Tu ara zianis principis iseTi gafarToeba, rom masSi 
daSorebuli zianis mravalgvari gamovlineba moeqces, situacia 
icvleba, radgan yvelanairi qmedeba, romelic erTi SexedviT 
uwyinaria saboloo jamSi mainc migviyvans raime mavne Sedegamde”.258 
marTlac, Tu Cven yvela tipis zianis safrTxes SeviyvanT zianis 
principSi, maSin dgeba imis saSiSroeba, rom es principi 
sagrZnoblad gaizardos. swored am saSiSroebaze saubrobs daglas 
husaki, romelic Tvlis, rom sisxlis samarTlis kanonebis yvelaze 
didi problema maTi yovlismomcvelobis mcdelobaa, anu 
daareguliron imaze meti qmedeba, vidre saWiroa, aseTi qmedebebi ki 
swored maSin warmoiSveba, rodesac saxelmwifo cdilobs, akrZalos 
ara mxolod uSualo ziani, aramed zianis safrTxec.259 

ramdenad SeiZleba ziani daSorebuli iyos an ramdenad 
abstraqtuli iyos safrTxe imisTvis, rom moxdes misi sworad 
kriminalizeba? rogorc iTqva zianis safrTxesa da Sedegs Soris 

 
258 Hirsch A.V. ‘Extending the Harm Principle: ‘Remote’ Harms and Fair Imputation’, in: Simester A.P. 

and Smith A.T.H. (eds.), Harm and Culpability, Hart Publishing, Oxford, 1996, 260. 
259 Husak D. ‘Limitations on Criminalization and the General Part of Criminal Law’, in: Shute S.  and 

Simester A.P. (eds.), Criminal Law Theory: Doctrines of the General Part, Oxford University Press, 

Oxford, 2002, 37. 
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aucilebelia mizezobrivi kavSiris arseboba, magram iuridiuli 
mizezobrioba gansxvavdeba fizikuri mizezobriobisgan. iuridiuli 
mizezobrioba raRac momentSi aucileblad SeizRudeba da Tu ra 
momentSi moxdeba misi SezRudva damokidebulia, mizezobriobis 
Teoriaze. Sesabamisad, marTalia, mizezobriobas zianis principze 
aqvs gavlena, magram, igi arafers ambobs am principis SezRudvaze. 
swored amitom, mizezobriobis garda aucilebelia damatebiT 
arsebobdes qmedebis samarTlianad (obieqturad) Seracxvis 
winapirobebic.260  

zogadi wesis mixedviT, abstraqtuli safrTxis Semcveli 
qmedeba SesaZlebelia aikrZalos sagamonakliso SemTxvevaSi - Tu 
unda moxdes safrTxis kriminalizacia, aucilebelia konkretuli 
safrTxis arsebobac.261 kriminalizaciis etapze zianis safrTxis 
sakiTxze naklebi yuradRebaa gamaxvilebuli rogorc kontitentur, 
ise anglo-amerikul sistemaSi.  Tumca, am ukanasknelSi sakiTxis 
Sesaswavlad seriozuli samuSao gaswia fon hirSma, romelic am 
naSromis momdevno paragrafebSi detalurad iqneba ganxiluli. 

 

5.4.1.3 sxvebisTvis ziani 
zianis principi ise ar unda iqnes gagebuli TiTqos is yvela 

tipis zianis kriminalizacias iTvaliswinebdes. rodesac magaliTad, 
mexi daecema saxls, cxadia, is azianebs macxovreblebs, magram es ar 
aris im tipis ziani, romelic zianis principisTvisaa relevanturi. 
ziani saziano qmedebidan unda gamomdinareobdes. arc mxolod 
sakuTari TavisTvis miyenebuli ziani jdeba zianis principis 
CarCoebSi. qmedeba, romelic mxolod qmedebis Camdens ayenebs zians, 
SesaZlebelia akrZalvas daeqvemdebaros kriminalizaciis sxva 
principis – paternalizmis – saSualebiT, magram masze zianis 
principi ar gavrceldeba. Sesabamisad, zianis principisTvis 
aucilebelia adamianis qmedeba, romelic sxvas ayenebs zians. 
mxolod iseTi ziani, romliTac adamiani zians ayenebs sxvis 
sicocxles, janmrTelobas, sxeuls, Tavisuflebas, sakuTrebas, 
pirad patiosnebas da a.S. CaiTvleba sakmarisad zianis principis 
asamoqmedeblad.262 amas garda, aris kidev damatebiTi piroba, rom 
ziani iyos, aseve, marTlsawinaaRmdego, romelzec zemoT iyo ukve 
msjeloba. 

magram aq sainteresoa vin igulisxmeba ,,sxvebSi”. ,,sxvebis” 
dasadgenad yvelaze martivi gzaa danaSaulis msxverplis cnebis 
Camoyalibeba an ubralod imis gansazRvra, Tu vin aris msxverpli. 
aRniSnulis misaRwevad ki aucilebelia zRvaris gavleba “tanjvas”, 

 
260 Hirsch A.V. ‘Extending the Harm Principle: ‘Remote’ Harms and Fair Imputation’, in: Simester A.P. and 

Smith A.T.H. (eds.), Harm and Culpability, Hart Publishing, Oxford, 1996, 261. 
261 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 45. 
262 iqve 48. 
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rogorc subieqtur gamocdilebasa da “viqtimizacias”, rogorc am 
gamocdilebis samarTlebriv Sefasebas Soris.263 Sesabamisad, 
viqtimizacia samarTlebrivi kategoriaa. ,,adamianis viqtimizacia 
xdeba maSin, rodesac misi romelime ufleba sxva adamianis mier 
aris darRveuli”.264 

magram vin arian msxverplebi? msxverpli mxolod fizikuri 
piri SeiZleba iyos, Tu SesaZlebelia saxelmwifo, sazogadoeba, 
garemo, an sxva msxverplic arsebobdes? cxadia, fizikuri piri aris 
umetesi danaSaulis msxverpli da es sadavo sakiTxs ar 
warmoadgens, magram sxvagvarad aris sakiTxi saxelmwifos 
SemTxvevaSi. ontologiurad rom iTqvas saxelmwifoc, cxadia, 
SeiZleba iyos dazaralebuli. sisxlis samarTlis kerZo nawilSi 
aris mTeli rigi danaSaulebisa, romlebic swored saxelmwifos 

winaaRmdeg aris mimarTuli (crimina laesae maiestatis). SesaZlebelia 
varaudi, rom saxelmwifoc akmayofilebs dazaralebulad cnobis 
moTxovnebs. metic, Tu sisxlis samarTlis procesebs davakvirdebiT, 
gamoCndeba, rom erT mxares braldebulia, xolo meore mxares, 
saxelmwifo (saxelmwifo braldebulis saxiT). 

Tumca xsenebuli aris mxolod arsebuli realobis aRwera, 
rac sulac ar niSnavs, rom es realoba usityvod unda miviRoT. 
aucilebelia damatebiTi kvleva imis gasarkvevad, Tu ramdenad 
legitimuria saxelmwifos ganxilva adamianis qmedebis msxverplad. 
sxva sityvebiT, unda iyos Tu ara saxelmwifos winaaRmdeg 
mimarTuli qmedeba danaSauli? unda CaiTvalos Tu ara saxelmwifo 
dazaralebulad, romelsac sisxlis samarTlis wesiT dacva 
esaWiroeba? mili Tavis wignSi did sicxades ar gvris am sakiTxs, 
Tumca me-4 TavSi igi saubrobs ,,gansazRvrul zianze an 
gansazRvruli zianis safrTxeze, romelic adgeba sxva adamians an 
sazogadoebas”.265 miuxedavad imisa, rom Tavad mils  arasdros 
uxmaria termini ,,saxelmwifo”, am SemTxvevaSi sazogadoebaSi igi 
swored saxelmwifos moiazrebda.  

fainbergi  aanalizebs ra sxvadasxva qveynis sisxlis 
samarTlis kodeqsebs, uTiTebs, rom kodeqsebSi Sesulia mTeli rigi 
iseTi qmedebebisa, romlebic zians ayenebs ara konkretul pirs an 
pirTa jgufs, aramed ,,sazogadoebas”, ,,saxelmwifos”, saxelmwifo 
institutebs, ekonomikas, klimats, garemos da a.S.266 igi 
erTmaneTisgan asxvavebs ,,kerZo zians” da ,,sajaro zians”. 
miuxedavad imisa, rom fainbergi eWvqveS ar ayenebs ,,sajaro” zianis 

 
263 Grant-Stitt B., ‘Victimless crime. A definitional issue’, in: Journal of Crime and Justice, vol. 12, no. 2, 
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cnebis legitimurobas, igi amasTan dakavSirebiT akeTebs 
ganmartebas, kerZod, igi Tvlis, rom kerZo pirebis garda zianis 
obieqti SeiZleba iyos saxelmwifoc, anu Tvlis, rom arsebobs 
,,sajaro” ziani, magram mxolod im gagebiT, rom saxelmwifo Tavad 
Sedgeba kerZo pirebisgan.267 miuxedavad amisa, igi Tvlis, rom 
,,sajaro interesi” (romelic ,,sajaro zians” uTanabrdeba maSin 
rodesac mas ziani adgeba) mainc bundovani cnebaa da misi gamoyeneba 
sakmaod rTulia. metic, igi gvafrTxilebs am terminis borotad 
gamoyenebis Sesaxeb: ,,saxelmwifos mxridan samarTlebrivi iZulebis 
gamoyenebis momxreebi xSirad iyeneben termins ,,sajaro interesi”, 
radgan am cnebis elastiuroba maT saSualebas aZlevT, gaafarTovon 
zianis principi ise, rom maT saSualeba mieceT gaamarTlon iseTi 
qmedebis kriminalizacia, romelic erTi SexedviT, garda Tavad 
qmedebis Camdenisa, sxvisTvis zianis momtani araa”.268 ,,sajaro 
interesi” an sxva msgavsi terminebi, rogoricaa ,,saxelmwifo”, ,,eri” 
an ,,kacobrioba” yvela im kategorias miekuTvneba, romelTa 
gamoyeneba sisxlis samarTalSi did sifrTxileebTanaa 
dakavSirebuli, radgan xSiria maTi araswori interpretacia.269 

monteskie, romlis naSromebmac didi gavlena iqonia aramarto 
bentamze, aramed bekariazec, aSkarad amaxvilebda yuradRebas 
sakuTari TavisTvis zianis momtan qmedebebze, romelTa akrZalva 
adamianTa individualur avtonomias ewinaaRmdegeboda. saubrobda 
ra qmedebis simZimesa da sasjels Soris proporciulobaze, igi 
uTiTebda, rom sasjeli realurad mxolod iseTi qmedebisTvis unda 
daniSnuliyo, romelic adamianebisTvis realur zians iwvevda. am 
fonze igi akritikebda religiis winaaRmdeg mimarTul uamrav 
danaSauls (mag., mkrexeloba, jadoqroba, mwvalebloba da a.S.), 
romlisTvisac safrangeTSi umkacresi sasjelebi iyo dadgenili, 
radgan maT danaSaulad saerTod ar ganixilavda im martivi mizezis 
gamo, rom am qmedebebiT sxva adamianis Tavisufleba ar 
ilaxeboda.270 danaSaulis cneba, monteskies mixedviT, pirdapir unda 
yofiliyo dafuZnebuli piradi Tavisuflebis ideas. 

isev im sakiTxs, rom davubrundeT igulisxmeba Tu ara 
,,sxvebSi” saxelmwifo aRniSnulze SesaZlebelia aseTi pasuxis 
gacema: erT adamians ar SeuZlia saxelmwifos iseTi ziani miayenos, 
rom igi ganadgurebis winaSe daayenos an iseve dazianos, rogorc 
sxva adamiani, magram, Tu mainc davuSvebT, rom erT adamians 
SeuZlia aseTi ziani miayenos saxelmwifos, igi (saxelmwifo) mainc 
ar unda iyos sisxlis samarTlis wesiT dacvis obieqti. sisxlis 
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samarTali ar aris ,,moralurad neitraluri”271, igi Tavisi arsiT 
,,siborotea”272 da misi gamoyeneba abstraqtuli erTobis dasacavad 
(romelic pirvel rigSi Seqmnilia adamianebis mier, romlisganac am 
SemTxvevaSi mas dacva esaWiroeba) liberalur sazogadoebaSi, 
romelic principebze dafuZnebul, kriminalizacias unda 
emyarebodes martivi eniT rom iTqvas, uadgiloa. sisxlis 
samarTlis kanoni, romelic Seqmnilia saxelmwifos dasacavad, 
wminda wylis Zalauflebis gamovlineba da socialuri kontrolis 
iaraRia. YTu SeuZlebelia ,,yovlisSemZle” saxelmwifosaTvis zianis 
miyeneba (misi adamianuri elementis miRma anu sakuTriv adamianebis), 
maSin msgavsi tipis kriminalizacia araviTar mizans ar emsaxureba. 

rTulad Tu moiZebneba kargi argumenti ,,sazogadoebis” 
sisxlis samarTlis wesiT dacvis obieqtad qcevisTvis, Tu, ra Tqma 
unda, qmedeba uSualod am sazogadoebis wevrebisken ar aris 
mimarTuli. es rom asea, mowmobs is faqtic, rom dRevandel 
dasavlur liberalur sistemebSi, ,,konkretuli jgufis Rirebuleba 
ganisazRvreba imiT, Tu ra damokidebuleba aqvs misi wevrebis 
(igulisxmebian fizikuri pirebi) mimarT”.273 metic, arsebobs Tu ara 
raime damoukidebeli Rirebuleba an samarTlebrivi sikeTe, 
romelic mxolod sazogadoebas SeiZleba ekuTvnodes, misi 
wevrebisTvis mikuTvnebis gareSe? SeiZleba Tu ara sazogadoebas 
hqondes raime damoukidebeli mizani da es mizani TanxvedraSi ar 
iyos sakuTriv misi wevrebis miznebTan?274 magaliTad, jansaRi 
garemos SenarCunebasTan dakavSirebiT, romelic calsaxad 
sazogadoebis koleqtiuri mizania, adamians aqvs imis ufleba 
(rogorc moraluri, ise samarTlebrivi) rom moiTxovos jansaR 
garemoSi cxovreba. arajansaRi garemo aramarto daazianebda mis 
interesebs, aseve daazianebda misi Svilebis janmrTelobas, 
sakuTrebis uflebas da a.S. 

msgavs msjelobas vawydebiT milis naSromSi ,,utilitarizmi”, 
sadac avtori uTiTebs, rom adamiani da sazogadoeba ganuyofelia 
erTmaneTisgan, Sesabamisad, nebismieri qmedeba, romelic safrTxes 
uqmnis sazogadoebas, safrTxes uqmnis aseve sakuTar Tavsac. rac 
ekuTvnis sazogadoebas, ekuTvnis TiToeul adamians. aqedan 
gamomdinare, adamianis gancalkeveba sazogadoebisagan da misi 
Rirebulebebisagan arasdrosaa srulyofili. am gagebiT 
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sazogadoebis interesi, magram sazogadoebis SigniT, adamiani moqmedebs rogorc 
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sazogadoeba adamianis ganuyofeli nawilia. Sesabamisad, 
sazogadoebrivi Rirebulebebi, amavdroulad adamianis 
Rirebulebebs warmoadgens.275 am msjelobaze dayrdnobiT 
koleqtiuri interesebi an zogierTi sazogdoebrivi Rirebuleba 
SeiZleba gaxdes sisxlis samarTlis wesiT dacvis obieqti mxolod 
im SemTxvevaSi, Tu raime sazogadoebrivi Rirebulebis darRveva 
amavdroulad konkretuli adamianis interessac miayenebs zians. 
aRniSnulis sawinaaRmdegod, koleqtiur interesebis dacvaze 
aqcenti ufro metad gadatanilia keTildRoebis principze (welfare 

state) dafuZnebul saxelmwifoebSi (magaliTad, skandinaviis 
qveynebi).276 cxadia zogierTi avtori277 saubrobs im arsebiT 
kavSirze, romelic arsebobs individsa da im sazogadoebas Soris, 
sadac is cxovrobs da aqedan gamomdinare veraviTar problemas 
xedavs koleqtiuri interesebis sisxlis samarTlis wesiT 
dacvisTvis. magram savsebiT SesaZlebelia maTi Sexedulebebi 
gamomdinareobdes mxolod qveynis konteqstidan da sagrZnoblad 
Seicvalos, Tu imsjeleben im saxelmwifoebis magaliTze, romelic 
ar aris keTildReobis principze dafuZnebuli da ufro naklebad 
megobruli midgomiT gamoirCeva fizikuri pirebis mimarT. asec rom 
ar iyos, miuxedavad imisa, koleqtiuri interesebi ganixileba Tu 
ara individisgan gancalkevebiT, mainc sadavoa is sakiTxi, unda 
moxdes Tu ara an saWiroa Tu ara am interesebis dacva sisxlis 
samarTlis wesiT.278 

zemoxsenebuls SesaZlebelia vinme SeewinaRmdegos da Tqvas, 
rom saxelmwifo institutebi an ,,sistemis funqcionireba”279 
savsebiT marTebulad aris daculi sisxlis samarTlis wesiT, 
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Finland and Slovenia”, a paper presented at the ESC conference, 25–28 August, Amsterdam, 2004, 8. 
277 Lernestedt C., Kriminalisering – Problem och Principer (Criminalisation – Problems and Principles), 

Iustus Förlag, Uppsala, 2003, citirebulia, Persak N., Criminalsing Harmful Conduct: The Harm 

Principle, its Limits and Continental Counterparts, Springer, 2007, 54. 
278 mTavari idea aq is aris, rom sisxlis samarTlis wesiT dacvas upirvelesad 
swored adamiani, rogorc individi, unda eqvemdebarebodes. Sesabamisad, nebismieri 
sxva interesi, romlis dacvasac saxelmwifo awarmoebs, swored individis 
interesebidan unda gamodinareobdes da mxolod aseT dros SeiZleba 
koleqtiuri interesis dacvaze saubari. 
279 klaus roqsinis mixedviT, adamianis Tavisufleba da socialuri sistemis 
funqcionireba aris is ori ZiriTadi mizani, romelTa dacvasac unda 
emsaxurebodes sisxlis samarTali. aqedan gamomdinare, igi, Tvlis, rom 
saxelmwifo simbolikis Seuracxyofa arc erT zemoxsenebul samarTlebriv 
sikeTeSi ar jdeba da amitom ar unda iyos sisxlis samarTlis wesiT akrZaluli. 
Roxin, C., Strafrecht. Allgemeiner Teil, Band I, Grundlagen, Beck, München, 1997, 15. 
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radgan iseTi qmedeba, romelic zians ayenebs am ukanasknels, Tavis 
mxriv zians ayenebs saxelmwifos mier dadgenil wesrigs, romelic 
Seqmnilia yvela CvenTaganis sasargeblod an dasacavad.280 aq 
sakiTxavi aris is, SesaZlebelia Tu ara yvela SemTxvevaSi imis 
Tqma, rom saxelmwifos mier dadgenili wesrigi an misi 
instituciebi arsebobs moqalaqeebis sasargeblod? ra unda moxdes 
im SemTxvevaSi, Tu saxelmwifos institutebs aRar moaqvs CvenTvis 
sargebeli da ufro met zians iwvevs, vidre piriqiT (magaliTad, 
saxelmwifo ar awvdis Tavis moqalaqeebs im servisebs, risTvisac 
gadasaxadis gadamxdelebi fuls ixdian (mag., ar ageben gzebs) da 
amis sawinaaRmdegod saxelmwifo Tanamdebobis pirebi yiduloben 
ZviradRirebul manqanebs, izrdian xelfass da a.S.?) cxadia, aseT 
SemTxvevaSi naxsenebi mtkiceba imis Taobaze, rom saxelmwifo 
servisebi da saxelmwifo yovelTvis Cven sasargeblod moqmedebs 
eWvqveS dgeba. Tu vvaraudobT, rom sisxlis samarTlis kodeqsi 
icavs met-naklebad mudmiv funtamentur Rirebulebebs an legitimur 
interesebs, maSin adamians aqvs moraluri valdebuleba, 
daemorCilos sisxlis samarTlis kanons, anu ar Caidinos 
saxelmwifos an sazogadeoebis winaaRmdeg mimarTuli danaSaulebi. 
adamians aqvs es moraluri valdebuleba imis miuxedavad, moqmedebes 
Tu ara saxelmwifos institutebi an reJimebi mis sasargeblod, 
magram, Tu adamianebs ar aqvT moraluri valdebuleba, brmad 
misdion yvelafer imas, rasac saxelmwifo sTavazobs mas, maSin arc 
moraluri valdebuleba arsebobs sisxlis samarTlis kanonis 
damorCilebisTvis. aqedan gamomdinare, SesaZlebelia filosofos 
tomas fogis msgavsad (romelic uTiTebs, rom Cven gvaqvs 
valdebuleba, ar davemorCiloT im kanons, romelic arsebiTac 
amoraluria281), vamtkicoT, rom Cven gvaqvs valdebuleba ar 
davemorCiloT (davarRvioT) im sisxlis samarTlis kanons, romelic 
icavs saxelmwifos im instutebs an praqtikas, romelic realurad 
sazianoa CvenTvis. aseT SemTxvevaSi ki sisxlis samarTlis kanoni 
yvelaze saxifaTo iaraRi xdeba saxelmwifos xelSi maT winaaRmdeg, 
vinc sruliad legitimurad ar emorCileba mas. aRniSnulTan 
dakavSirebiT aucileblad gasaxsenebelia saqarTveloSi 2017 wels 
momxdari SemTxveva rodesac politikurma partia ,,girCma” 
saxelmwifos mkacri narkopolitikis gasaprotesteblad sakuTari 
partiis ofisSi daTesa marixuana, riTac daarRvia ssk-is 265-e 
muxli.282 am SemTxvevaSi politikuri partias miaCnia, rom iseTi 
kanonis arseboba, romelic marixuanas kultivirebisTvis 12 wliT 
Tavisuflebis aRkveTas iTvaliswinebes, aris usamarTlo 

 
280 Simester A.P. and Sullivan G.R., Criminal Law Theory and Doctrine, 2nd edition, Hart Publishing, 

Oxford. 2003, 11. 
281 Pogge Th., World Poverty and Human Rights, Cosmopolitan Responsibilities and Reforms, Polity 

Press, Cambridge, 2002, 13. 
282 <http://www.tabula.ge/ge/story/116048-girchma-marixuana-datesa> [26.07.2018] 

http://www.tabula.ge/ge/story/116048-girchma-marixuana-datesa
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(amoraluri), ufro meti zianis momtani adamianisTvis da swored 
amitom daupirspirda msgavs kanons.  

mTavari argumenti aq isaa, rom ar aris aucilebeli imis Zieba, 
marTlac arsebobs Tu ara ,,koleqtiuri interesi” an is 
samarTlebrivi sikeTe, romelic sakuTriv adamianis garda sxva 
interesebsac icavs. ra Tqma unda, SesaZlebelia iseTi interesebis 
advilad moZieba, romelic dacvas saWiroebs, magram sakiTxvia, unda 
moxdes da saWiroa Tu ara maTi dacva sisxlis samarTlis wesiT. 
klaus roqsinic Tvlis, rom yvela samarTlebrivi sikeTis sisxlis 
samarTlis wesiT dacva ar aris aucilebeli. sisxlis samarTali 
da kriminalizacia mxolod damatebiTi xasiaTisaa. swored misi 
damxmare xasiaTidan gamomdinareobs “ultima ratio” principi da es 
principic imas moiazrebs, rom mxolod iseTi interesebi, romelTa 
dacvac sxva gziT ver xerxdeba an gaaCnia maRali mniSvneloba, 
sisxlis samarTlis wesiT unda iqnes daculi. saxelmwifo swored 
adamianebisTvisaa Seqmnili da mas adamianebisgan dacva, sisxlis 
samarTlis wesiT, ar unda sWirdebodes. Sesabamisad, sisxlis 
samarTali ufro metad swored individualuri interesebis dacvas 
unda emsaxurebodes da ufro naklebad, saxelmwifos interesebs. 

 

5.5 zianis cneba 
 

zianis principze saubrisas mniSvnelovania, mokled 
mimovixiloT, ras niSnavs, ra moiazreba Tavad zianiSi.  

ziani, rogorc es nagulisxmevia zianis principSi sakmaod 
sakamaTo cnebaa. Tavis naSromSi mili ar iZleva zianis cnebas da 
sxvadasxva mniSvnelobiT moixseniebs mas. rac Seexeba fainbergs, igi 
gvTavazobs zianis orgvar ganmartebas: erTi normatiuli (sadac 
ziani niSnavs marTlwinaaRmdegobas da marTlwinaaRmdegoba niSnavs 
sxva adamianis uflebebis darRvevas283) da meore, aranormatiuli 
(sadac ziani niSnavs sxva adamianis interesebis Selaxvas, maT 
gauaresebas an ukan daxevas284). zianis principze saubrisas igi 
iyenebs zianis cnebis aranormatiul gagebas Tumca iqve uTiTebs, 
rom ziani, zianis principis farglebSi, aucileblad unda iyos 
marTlsawinaaRmdego (araswori).285 

amas garda, zianis cnebis ganmartebis ufro detaluri 
mcdeloba aqvT filosofosebs fon hirSsa da simesters, romelTa 
mixedviT zianad iTvleba, is mavne efeqtebi, rac auaresebs im 
resursebs (fizikurs, qonebrivs an sxv.), romelzec msxverpls aqvs 

 
283 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 32. 
284 iqve 33. 
285 iqve 36. 
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kanonieri moTxovnis ufleba.286 idea aq imaSi mdomareobs, rom 
adamianis interesebi Seexeba ara mxolod im resursebs, rac mas 
gaaCnia konkretul periodSi, aramed imasac, rac mas SeiZleba 
hqondes samomavlod. es aris is aqtivebi, rac adamians gaaCnia 
cxovrebaSi da romlebsac SeiZleba daeyrdnos cxovrebis pirobebis 
gaumjobebis mizniT.287 xsenebul resursebs gaaCnia minimum sami 
maxasiaTebeli: pirveli – isini, rogorc wesi didi xnis 
ganmavlobaSi arseboben. adamianis piradi nivTebi, janmrTeloba an 
reputacia SeiZleba CaiTvalos aseTad. meore - isini gavlenas 
axdenen an SeuZlia gavlena moaxdinon adamianis cxovrebis 
xarisxze. magaliTad, qonebrivi interesebi mxolod imitom iTvleba 
resursebad, rom SeuZlia daakmayofilos adamianis materialuri 
moTxovnebi. mesame - maT gaaCnia obieqturi ganzomileba imdenad, 
ramdenadac resursi Cveulebriv damoukidebelia pirovnebis 
cnobierebisgan.288 resursi SeiZleba iyos materialuri da 
aramaterialuri (mag., inteleqtualuri sakuTreba). aRniSnulze 
msjeloba aucilebelia, radgan adamianis resursi aris swored is 
sikeTe, romelsac adgeba ziani da zianis principze saubrisas am 
sakiTxze gverdis avla gaumarTlebelia. 

yovelive zemoaRniSnulidan gamomdinare, zianis 
aranormatiuli cnebis gamoyeneba ufro mizanSewonilad unda 
CaiTvalos. pirvel rigSi, igi ganasxvavebs zians 
marTlwinaaRmdegobisgan, riTic zianis cneba ufro neitraluri da 
obieqturi kategoria xdeba. meore - zianis obieqtur kategoriad 
ganxilva Tavad zianis kategorizaciis saSualebas iZleva. Tu zians 
subieqturi kategoriad ganvixilavdiT, maSin iarsebebda imdeni 
ziani ramdenic amsrulebeli da danaSaulia Cadenili, radgan 
arsebobs uamravi gza,  motivi, fsiqologiuri mdgomareoba da sxva 
garemoeba, romelSic adamiani, magaliTad, klavs sxva adamians an 
Cadis qurdobas. sisxlis samarTlis kodeqsis kerZo nawilSi, 
cxadia, CamoTvlilia calkeuli qmedebebisTvis ziani, magram 
TiToeuli danaSaulis indvidualuroba da subieqturoba 
ganmtkicebulia zogad nawilSi miTiTebuli pasuxismgeblobis 
gamomricxavi garemoebebiT da swored am ukanasknelze msjelobisas 
xdeba TiToeuli danaSaulis ,,personalizacia’’, anu magaliTad, 
ziani, romelic unda Seafasos mosamarTlem, aris subieqturi, 
konkretuli ziani, romelsac SeiZleba axldes 
marTlwinaaRmdegobis an bralis gamomricxveli garemoebebi. 
Sesabamisad, mosamarTlis mier Sesafasebeli ziani ukve yvela am 
xsenebuli sisxlissamarTlebrivi instiutebis nairsaxeobaa, magram 
qmedebis kriminalizaciis etapze arsebuli ziani unda iyos 

 
286 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 37. 
287 iqve. 
288 iqve. 
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abstraqtuli, zogadi da obieqturi (mas ar gaaCnia 
marTlwinaaRmdegobis da braleulobis elementebi). amas emateba is, 
rom ziani, amavdroulad, unda iyos marTlsawinaaRmdegoc 
(araswori).289 

 
 

5.5.1 zianis Semadgenloba da misi kategorizacia 

zianis cnebasTan dakavSirebuli problemebis garda, 
problemuria, aseve, sakiTxi imis Sesaxeb, Tu ra tipis zians unda 
moicavdes zianis principi? zianis tradiciuli saxeebi, 
rogorebicaa janmrTelobis an sakuTrebis winaaRmdeg mimarTuli 
ziani, didad sadavo sakiTxs ar warmoadgens, magram fsiqologiuri 
ziani metad problemuria. unda igulisxmebodes Tu ara zianis 
principSi fsiqologiuri zianic? an ra iTvleba fsiqologiur 
zianad? aRniSnuli sakmaod bundovani terminia da igi problemuria 
ara marto zianTan mimarTebiT, aramed Seuracxmyofel qmedebebTan 
(Seuracxyofis principidan gamomdinare) mimarTebiTac, romelic,  
bevri avtoris azriT kriminalizaciis farglebs gareT unda iyos290. 
winaaRmdeg SemTxvevaSi sakmaod gaizrdeba zianis principis 
farglebi, rac, Tavis mxriv, sakmaod saxifaTo iaraRad SeiZleba 
iqces saxelmwifos xelSi. magaliTad, adamianebis nawili 
pornografias amoralur qmedebad ganixilavs. zogierTi feministi, 
magaliTad, ketrin makkinoni Tvlis, rom pornografia amavdroulad 
zianis momtani qmedebaa da igi zianis principis safuZvelze unda 
daeqvemdebaros akrZalvas.291 sxvebisTvis pornografia araviTari 
zianis momtani ar aris da igi ubralod Seuracxmyofeli qmedebaa, 
romlis kriminalizaciac sakmaod sakamaTo sakiTxia liberalur 
sazogadoebaSi. arian adamianebi, romelTaTvis pornografia araTu 
zianis momtani, aramed Seuracxmyofelic ki ar aris. analogiuri 
viTarebaa prostituciasTan mimarTebiTac. magaliTad, holandiaSi 
prostitucia legalizebulia, xolo mis mezobel qveyanaSi 
SvedeTSi isjebian prostituciis momxmareblebi im logikaze 
dayrdnobiT, rom prostitucia zianis momtania qalisTvis, misi 
momxareblisTvis, sazogadoebisa da ojaxisTvis, laxavs adamianis 
uflebebs, izrdeba bavSvebis prostituciaSi CarTvis albaToba da 
a.S.292 Tumca miuxedavad CamoTvlili zianis saxeebisa, mainc 

 
289 marTlwinaaRmdegobaSi igulismxeba, zogadad marTlwesrigis sawinaaRmdego, 
araswori ziani, romelic kriminalizaciis etapze dgindeba da ar igulisxmeba 
marTlwinaaRmdegoba, rogorc ukve akrZaluli qmedebebis Semadgeneli elementi. 
290 Harcourt  B.E., ‘The collapse of the harm principle’, in: The Journal of Criminal Law and Criminology, 

1999, vol. 90, no. 1, 111. 
291 ix.: MacKinnon C.A,. ‘Pornography, Civil Rights, and Speech’, in: Harv. C.R.-C.L. L. Rev, vol. 20, no. 

1. 1985. 
292 Bakhtadze U., Is Prostitution a Victimless Crime? (May 26, 2013). <https://ssrn.com/abstract=2372009 

or http://dx.doi.org/10.2139/ssrn.2372009> [15.07.2019]. 
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sakamaToa sakiTxi imis Sesaxeb, moxvdeba Tu ara romelime 
safuZveli zianis principis farglebSi. rogorc araerTxel 
aRiniSna, Tavisuflebis prezumfciidan gamomdinare (in dubio pro 

libertate), qmedebis saziano efeqtebis Taobaze mtkiceba ekisreba maT, 
vinc qmedebis akrZalvis momxrea. 

aqedan gamomdinare, SesaZlebelia Tu ara raime kompromisze 
Sejereba zianis SemadgenlobasTan dakavSirebiT? am etapze mTavaria 
imis gacnobiereba, rom ziani, rogorc is warmodgenilia zianis 
principis farglebSi, unda iyos arasamarTlebrivi termini. YTu is 
samarTlebrivi termini iqneboda, maSin is Tavis SemzRudav funqcias 
dakargavda, radgan mas Semdeg, rac sisxlis samarTlis kanoni 
miRebulia da qmedeba akrZalulia, is Tavis TavSi ukve moiazrebs 
zians. pozitiur sisxlis samarTalSi arsebuli yvela akrZaluli 
qmedeba yvela SemTxvevaSi Seicavs zianis elements (Sesabamisad, 
qmnis cru warmodgenas imis Sesaxeb, rom yvela qmedeba 
akmayofilebs zianis princips) da swored amitom ikargeba zianis 
cnebis datvirTva zianis principis qveS. rogorc vxedavT, qveynis 
konteqstidan, kulturidan da socialuri mdgomareobidan 
gamomdinare, SesaZlebelia gansxvavebuli iyos zianis cneba, misi 
Semadgenloba da amaze universaluri kompromisi ver iqnes 
miRweuli, magram razec SeiZleba kompromisis miRweva, aris is, rom 
zianze da zianis principze msjeloba unda xdebodes pozitiuri 
samarTlis miRma. 

 

5.5.2 ziani – msxverpli 

rogorc zemoT aRiniSna, zianis principi moiTxovs ara yvela 
saxis zians, aramed iseTs, romelic azianebs sxvebs. Sesabamisad, 
logikuri iqneboda im daskvnis gakeTeba, rom msxverplebi arian 
swored isini, vinc moiazreba ,,sxvebSi’’. Tu Cven sakuTar Tavs 
vizianebT, maSin Cven ver CaviTvlebiT msxverplebad. Cven SegviZlia 
sakuTar Tavs mivayenoT ziani, magram amisTvis sxvas ver 
davadanaSaulebT. zianis principis qveS eqceva mxolod iseTi ziani, 
romelsac qmedebis Camdeni marTlsawinaaRmdegod ayenebs sxvas an 
sxvebs, sxva SemTxvevaSi kriminalizaciis “prima facie” moTxovnac ki 
ar iarsebebs.293 aqedan gamomdinare, SeiZleba imis Tqva, rom Tu ar 
aris msxverpli, ar aris sxva, xolo Tu ar aris sxva, ar aris ziani 
(zianis principisTvis gaTvaliswinebuli ziani). am msjelobis 
mixedviT, kiTxvaze pasuxi, Tu vin aris msxverpli, pirdapir 
kavSirSi iqneba kiTxvasTan - Tu ra aris ziani. rodesac Cven 

 
293 zianis principi kriminalizaciis mxolod erT-erTi aucilebeli winapirobaa 
(fainbergisTvis is sakmarisi pirobac ki ar aris), magram igi ar aris sakmarisi. 
kriminalizacia avtomaturad legitimuri ar xdeba im SemTxvevaSi Tu zianis 
principi arsebobs, aucilebelia gaTvaliswinebuli iyos, aseve, sxva 
mosazrebebic, romelTa Sesaxebac qvemoT iqneba saubari.  
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gavigebT, vin aris msxverpli, amis Semdeg SegviZlia davadginoT ra 
(da ramdeni) zians iwvevs qmedeba (an SeiZleba gamoewvia 
kanonmdeblis perspeqtividan). Sesabamisad, obieqti (ziani) 
gamomdinareobs subieqtisgan (msxverplisgan). 

ar arsebobs msxverpli – ar arsebobs ziani. aRniSnuli 
zogisTvis sakamaTo sakiTxs (mtkicebas) warmoadgens.294 niSnavs Tu 
ara es, rom, Tu ziani ar aris, ar arsebobs arc danaSauli? 
miliseuli zianis principi cxadad uTiTebs amaze, radgan misTvis 
ziani aris kriminalizaciis erTaderTi safuZveli da Sesabamisad, 
Tu ar iqneba ziani, ar iqneba arc danaSauli. am mxriv sainteresoa, 
saqarTvelos realobis analizi, magaliTad, sisxlis samarTlis 
kodeqsis me-7 muxlis me-2 nawili, romelic mcire mniSvnelovnobis 
gamo danaSaulis ararsebobaze miuTiTebs da ambobs, rom 
,,danaSauls ar warmoadgens iseTi qmedeba, romelic...’’295, swored  
milis  Sexedulebas iziarebs. am muxlSi saubaria im kondiciebze, 
romelTa arsebobis SemTxvevaSi qmedeba, romelic erTi SexedviT 
danaSauls warmoadgens, mcire mniSvnelobis gamo ar iTvleba 
danaSaulad. mcire mniSvneloba dgindeba ori garemoebiT: erTi, rom 
ar unda iyos gamowveuli ,,iseTi ziani’’ (anu aq zianis moculobaze 
da mis Sedegebze unda iyos saubari) da meore ar Seqmnila ,,aseTi 
zianis safrTxe’’. Sesabamisad, cxadad Cans, rom kodeqsi aq saubrobs 
zianze, romelic Zalian axlos dgas milis zianis principTan da 
gulisxmobs zustad imas, rasac mili gulisxmobda: Tu ar arsebobs 
ziani (misi saziano SedegebiT), maSin ar arsebobs arc danaSauli. am 
SemTxvevaSi zianis gareSe arsebuli danaSauli iqneba is, ris 
prevenciasac cdilobs kanonmdebeli da amitom mosamarTles aZlevs 
saSualebas (mcire mniSvnelovnobis cnebis SemotaniT), moaxdinos im 
qmedebis ,,dekriminalizacia’’, romelic abstraqtulad Seicavs zians 
da warmoadgens danaSauls, magram konkretul saqmeSi 
gansakuTrebuli garemoebebis gamo, igi ar iTvleba danaSaulad. 
Tumca am ukanasknelis SemTxvevaSi, xelisuflebis danawilebis 
principidan gamomdinare, aRniSnuli ver CaiTvleba karg 
gadawyvetilebad, radgan kriminalizacia da dekriminalizaciis 
uflebamosileba gaaCnia mxolod da mxolod kanonmdebels. 
kontinenturi samarTlis qveynebSi da maT Soris saqarTveloSi 
saerTo sasamarTloebi ar iReben kanonebs da aqedan gamomdinare, 
arc dekriminalizaciis ufleba aqvT. radgan dRes moqmedi sisxlis 
samarTlis kodeqsi faqtobrivad aZlevs mosamarTles 
dekriminalizaciis SesaZleblobas iseTi qmedebisTvis, romelic 

 
294 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 64. 
295 ix. magaliTad, sssk-is me-7 muxlis me-2 nawili: ,,danaSauls ar warmoadgens 
iseTi qmedeba, romelic, Tumca formalurad Seicavs am kodeqsiT 
gaTvaliswinebuli romelime qmedebis niSnebs, magram mcire mniSvnelobis gamo ar 
gamouwvevia iseTi ziani, romelic aucilebels gaxdida misi Camdenis 
sisxlissamarTlebriv pasuxismgeblobas, an ar Seuqmnia aseTi zianis safrTxe.” 
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Tumca danaSaulia, magram garkveuli garemoebebis gamo danaSaulad 
ar iTvleba, amis sawinaaRmdegod xom ar iqneboda umjobesi kodeqss 
eTqva, rom qmedebis dekriminalizacia ki ar moxdeba, aramed 
qmedebis Camdeni ar daisjeba aseTi qmedebisTvis, an Tu, aRniSnuli 
norma sisxlis samarTlis kodeqsidan saproceso kodeqsSi gadava 
da prokuraturas miecemoda imis uflebamosileba, ar daewyo 
gamoZieba qmedebis mcire mniSvnelobis gamo.  

rogorc davinaxeT saqarTvelos sisxlis samarTlis kodeqsic 
milis msgavsad Tvlis, rom Tu ar aris ziani, ar aris danaSaulic. 
Tumca maT Soris sxvaoba mainc arsebobs. sisxlis samarTlis 
kodeqsi mcire mniSvnelobaze saubrisas uTiTebs, rom qmedebam ar 
unda gamoiwvios ,,iseTi ziani’’ an ar unda gamoiwvios ,,aseTi zianis 
safrTxe’’, rac imas niSnavs, rom xsenebuli ziani pirdapir ver 
Cajdeba zianis principSi, radgan dakonkretebuli ar aris, 
igulisxmeba Tu ara am zianSi sxvebisTvis ziani (Cveni kodeqsi 
zianSi sakuTari TavisTvis miyenebul zianisac gulisxmobs da 
msgavsi qmedebebis kriminalizaciasac axdens). mili ki zianze 
saubrisas mxolod ,,sxvebisTvis” zians gulisxmobs. garda amisa, am 
mtkicebas aqvs sxva problemac, kerZod, Cven SeiZleba ziani 
mogvadges maSin, rodesac pirdapiri msxverplebi ar varT da 
maSinac ki, rodesac ar arsebobs gamokveTili msxverpli. swored 
aqedan gamomdinare, arsebobs iseTi danaSaulebi, romlebsac 
msxverpli ar hyavs (victimless crimes). aq mTavar problemas 
warmoadgens is, rom msxverplSi igulisxmeba mxolod is, visac 
danaSaulis Sedegad uSualo ziani miadga da amitom es cneba 
sakmaod SezRudulia. SesaZlebelia ar arsebobdes pirdapiri 
msxverpli, magram adamians mainc miadges ziani.296 aRniSnuli 
Sexeduleba saWiroebs mcired Sefasebas da zianis principis 
gadafasebas. rogorc Cans ,,sxvaSi’’, farTo ganmartebis mixedviT, 
igulisxmeba ara mxolod individi aramed pirTa jgufic, 
sazogadoebac da saxelmwifoc da amiT, igi gacilebiT farTo 
terminia vidre ,,msxverpli’’. aqedan gamomdinare zianis principis 
qveS, SesaZlebelia iseTi danaSaulebis arsebobis gamarTleba, 
romlebsac ar hyavT msxverpli, radgan es principi moiTxovs 
mxolod kvalificiuri297 zianis arsebobas da ara aucileblad 
msxverplis. im SemTxvevaSic ki, Tu ,,sxvebi’’ ganmartebulia viwro 
gagebiT (da aseT ganmartebas mieniWa upiratesoba am naSromSi) da 
masSi mxolod individebi moazrebian, ,,sxvebsa’’ da ,,dazarebuls’’ 

 
296 magaliTad, gadasaxadebisTvis Tavis aridebas pirdapiri dazaralebuli ar 
hyavs, magram igi mainc saziano qmedebaa, radgan gadasaxadis gadaxda koleqtiur 
valdebulebas warmoadgens da es valdebuleba gvaqvs swored sxva moqalaqeebis 
winaSe da ara saxelmwifos winaSe. ix.: Simester A.P. and Sullivan, G.R, Criminal Law Theory 

and Doctrine, 1st edition, Hart Publishing, Oxford, 2003, 11. 
297 kvalificiur zianSi igulisxmeba is, rom ziani unda miadges sxvebs da is iyos 
marTlsawinaaRmdego. rogorc araerTxel iTqva, aRniSnuli warmoadgens mxolod 
kriminalizaciis “prima facie” da ara sakmaris mizezs. 
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Soris am drosac arsebobs Seusabamoba. adamiani ,,sxva’’ iqneba viwro 
gagebiT maSinac ki, rodesac amsruleblis qmedebiT dabinZurda 
mdinare an atmosfero, radgan adamians, rogorc individs (da ara 
sazogadebas an saxelmwifos, rogorc es aris ,,sxvebis’’ farTo 
gagebiT ganmartebisas), aqvs interesi, icxovros jansaR garemoSi da 
am interess ziani miadga amsruleblis braliT. aqedan gamomdinare, 
miuxedavad imisa, rom adamians pirdapir ar misdgomia ziani (im 
gagebiT, rom amsrulebels uSualod misi Wa ar mouwamlavs), igi ar 
iTvleba msxverplad. msgavsi magaliTia gadasaxadebisgan Tavis 
aridebac, marTalia es qmedeba ayenebs adamians zians, magram igi ar 
iTvleba uSualo msxverplad, radgan uSualod misTvis araferi 
waurTmevia qmedebis Camdens.298 Sesabamisad, SejamebisTvis unda 
iTqvas, rom kriminalizaciisTvis mTavaria, qmedeba iyos sxvebisTvis 
zianis momtani, imis miuxedavad arsebobs Tu ara uSualo 
msxverpli. kriminalizaciis etapze kontretuli msxverplis Zebna 
relevanturi ar aris. ziani aucileblad unda iyos mimarTuli 
sxvebisken, xolo sxvebSi ar aris aucilebeli uSualo msxverplis 
moazreba.   

 

5.5.3 zianisa da bralis urTierTmimarTeba 
zianis cnebasa da mis adgilze saubrisas, aucilebelia 

mokled gaanalizdes zianisa da bralis urTierTmimarTeba. 
anglo-amerikul sisxlis samarTlis filosofiaze 

dakvirvebis Sedegad, romelic zogadad skeptikurad aris 
ganwyobili calkeuli cnebebis mimarT, vidre kontinentze, 
SesaZlebelia imis mtkiceba, rom braleuloba gansazRvravs 
ziansac.299 zianis dakavSirebam bralTan SeiZleba gamoiwvios 
problemebi. brali aris subieqturi pasuxismgebloba da 
Sesabamisad, Tu brali gansazRvravs zians, gamodis, rom es 
ukanaskneli obieqturi kategoria veRar iqneba. Tu ziani obieqturi 
kategoria ar iqneba, maSin sakmaod gaWirdeba (Tu SeuZlebeli ar 
iqneboda) zianis kategorizacia. Tu braleuloba gansazRvars zians, 
maSin bralis xarisxi, aseve, qmedebis Cadenis sxvadasxva motivebi 
SeuZlebels gaxdis, odesme Camogveyalibebina zianis gansazRvruli 
katalogi, radgan iarsebebda imdeni ziani, ramdeni bralis xarisxi 
da motivic eqneboda qmedebas.300 

am sakiTxze saubrisas mxedvelobaSia misaRebi ori ram: 
pirveli - unda gavacnobieroT, rom anglo-amerikul sisxlis 

 
298 Simester A.P. and Sullivan, G.R, Criminal Law Theory and Doctrine, 1st edition, Hart Publishing, 

Oxford, 2003, 11. 
299 Hall J., ‘Comment on Structure and Theory’, in: American Journal of Comparative Law, vol. 24, 1976, 

617. 
300 Hirsch, A. von and Jareborg, N., ‘Gauging Crime Seriousness: A ‘Living Standard’ Conception of 

Criminal Harm’, in: Hirsch A. von and Ashworth A., Proportionate sentencing, Oxford University Press, 

Oxford, 2005, 186. 
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samarTlis moZRvrebaSi arsebuli qmedebis subieqturi niSnebi “mens 

rea” gacilebiT farTo cnebaa, vidre braleuloba an brali, 
romelic gavrcelebulia kontinentze (maT Soris - saqarTveloSic) 
da Tavis TavSi aerTianebs aramarto ganzraxvas da 
gaufrTxileblobas, aramed motivebsac da sxva subieqtur 
garemoebebs301 da rogorc Cans marTlwinaaRmdegobasac,302 xandaxan 
mainc.303 meore, samarTlebrivi kategoriebi da cnebebi am 
ukanasaknel TeoriaSi ar aris ise mkveTrad gamijnuli, rogorc es 
kontinentzea da swored amis gamoa, rom anglo-amerikuli 
samarTlebrivi cnebebi calkeul konteqstSi erTmaneTSia 
aRreuli.304  

zianisa da bralis urTierTmimarTeba gacilebiT 
mniSvnelovani xdeba sasjelis daniSvnis etapze, sadac 
braleulobam, marTlac, gavlena unda moaxdinos saboloo Sedegze, 
anu saboloo sasjelis tipsa da simZimeze, magram es imas ar 
niSnavs, rom TiTqos ziani am SemTxvevaSi icvleba. ziani igive rCeba, 
ubralod, ziani aris saboloo Sedegis ganmsazRvrli. qmedebis 
simZimis ganmsazRvrelia, erTi mxriv, ziani, xolo meore mxriv, 

 
301 sxva subieqtur garemoebebSi, brandti gamoyofs Semdeg sams: qmedebis Tavidan 
acilebis SesaZleblobas (romelic qmedebis Camdens SeeZlo, magram ar gaakeTa); 
qmedebis Camdenis mizezobrivi kavSiris arsebobis codna mis qmedebasa da im 
movlenebs Soris, romelic kanoniTaa akrZaluli; qmedebis Camdenis codna, rom 
mis mier Cadenili qmedeba marTlsawinaaRmdegoa an zogadad sazogadoeba Tvlis 
marTlsawinaaRmdegod msgavsi Sedegis gamowvevas. Brandt, R.B., ‘The Principles of Criminal 

Law’, in: Arthur  J and Shaw W. H., (eds.), Readings in Philosophy of Law, Prentice Hall, 2000, 284. 
302 holi uTiTebs, rom “mens rea” gansazRvravs zians. ,,sisxlis samarTalis WrilSi 
zianad iTvleba ara mxolod adamianis mokvdineba an qonebis ganadgureba, aramed 
adamianis mokvdineba an qonebis ganadgureba Seracxadi adamianis mier, saTanado 
marTlwinaaRmdegobis da bralis gamomricxveli garemoebebis ararsebobis 
fonze’’. Hall, J., ‘Comment on Structure and Theory’, in: American Journal of Comparative Law, vol. 

24, 1976, 617. Mens rea am mosazrebis mixedviT Sedgeba ara mxolod bralisgan, 
ganzraxvisgan (romelic kavSirSia SeracxadobasTan) aramed 
marTlwinaaRmdegobisganac (rasac mowmobs is, rom ar unda arsebobdes 
marTlwinaaRmdegobis gamomricxveli garemoebebi). aRsaniSnvia, rom msgavsi 
midgoma gabatonebuli iyo germanul iurisprudenciaSic manam, sanam belingi da 
fon listi marTlwinaaRmdegobas danaSaulis erT-erT elementad ar 
gardaqmnidnen. am gardaqmnamde miRebuli iyo, rom marTlwinaaRmdegobis dadgena 
ver moxdeboda bralis dadgenis gareSe. ix.: Eser, A., . ‘Justification and Excuse’, in: 

American Journal of Comparative Law, vol. 24,1976, 625. 
303 zog SemTxvevaSi marTlwinaaRmdegoba moTavsebulia ara “mens rea-Si”, aramed 
“actus reus-Si.” glenvil viliamsis mixedviT “actus reus-i” moicavs ara mxolod im 
obieqtur situacias, romelic unda daamtkicos braldebam, man, aseve unda 
daamtkicos, rom saxeze ar aris marTlwinaaRmdegobis gamomricxveli arcerTi 
garemoeba, miuxedavad imisa, is saxeldebiT aris moxseniebuli kodeqsSi, Tu 
sasamarTlo praqtikis mier aris raime formiT dadgenili. ix.: Simester, A.P. and 

Smith, A.T.H., ‘Criminalization and the Role of Theory’, in: Simester A.P. and Smith A.T.H. (eds.), Harm 

and Culpability, Clarendon Press, Oxford, 1996, 14. 
304 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and continental Counterparts, 

Springer, 2007, 80. 
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braleuloba.305 dabali xarisxis bralulobas (magaliTad, 
daudevroba), miuxedavad gamowveuli zianisa (magaliTad, adamianis 
sicocxlis mospoba), aqvs ufro naklebi ,,sisxlissamarTlebrivi 
Rirebuleba’’ (anu simZime) da Sesabamisad ufro nakleb sasjels 
imsaxurebs, vidre mkvleloba, miuxedavad imisa, rom am SemTxvevaSi 
igive ziania damdgari. aqedan gamomdinare SegviZlia davaskvnaT, rom 
brali zianTan erTad da misgan damoukideblad gavlenas axdens 
sasjelis simZimeze da aqedan gamomdinare, sasjelis saxezec, 
magram es sulac ar niSnavs imas, rom brali zianis Semadgeneli 
nawilia. 

aRniSnulSi dasarwmuneblad gamodgeba martivi magaliTi: Tu 
„a“ klavs „b-s“, iqneba es ganzrax Tu gaufrTxileblobiT, ziani 
msgavsia, adamiania mokluli. Tu Semdeg dadgindeba, rom „a“ ar 
moqmedebda gamamarTlebel mdgomareobaSi (magaliTad, es ar iyo  
aucilebeli mogerieba), gamodis, rom igi marTlsawinaaRmdegod 
moqmedebda da amis Semdeg bralis xarisxi wyvets danaSaulis 
klasifikacias, aris is mkvleloba Tu sicocxlis mospoba da amis 
mixedviT wydeba sasjelis simZimis sakiTxic. Sesabamisad, bralma 
SeiZleba SezRudos zianis gavlena (danaSaulisa da sasjelis 
SerCevisas), magram igi arcerT SemTxvevaSi SemxeblobaSi ar aris 
zianis cnebasTan.  

Sesabamisad, ziani, qmedebis obieqturi niSnebis “actus reus-is” 
erT-erTi elementia. sxva elementebia: qmedeba, mizezobrivi kavSiri, 
aRwerili Sedegi (rodesac igi gansxvavdeba zianisgan) da zogierT 
SemTxvevaSi (magaliTad, trefikingis SemTxvevaSi)306 bralis 
elementebic. am ukanasknel SemTxvevaSi “mens rea” xdeba “actus reus-is” 
erT-erTi elementi da Tu ar arsebobs specialuri ganzraxva, maSin, 
magaliTad, trefikingi SeiZleba gadaiqces TaRliTobad an saerTod 
ar CaiTvalos danaSaulad, radgan qmedebis obieqturi niSnebic ki 
ar arsebobda. 

am yvelafridan ki SesaZlebelia im logikuri daskvnis 
gakeTeba, rom zianis raodenoba ar Seesabameba (da arc unda 
Seesabamebodes) danaSaulebis raodenobas. sxvadasxva danaSauli 

 
305 ix.: baxtaZe u., sasjelis daniSvnisas gasaTvaliswinebeli garemoebebi: 
saxelmZRvanelo, saqarTvelos uzenaesi sasamarTlos gamomcemloba, meore 
gamocema, 2017, 6. 
306 magaliTad, adamianiT vaWroba (trefikingi), romelic gulisxmobs, rom 
adamianis gadabireba, gadayvana, gadamalva, daqiraveba, transportireba, gadacema, 
Sefareba anda miReba aucileblad unda ganxorcieldes eqspluataciis mizniT, 
anu aucilebelia ara mxolod ganzraxvis arseboba, aramed specialuri 
ganzraxvis (e.w. dolus coloratus) arseboba. Sesabamisad, specialuri ganzraxvis mqone 
danaSaulebisTvis aucilebelia ara marto, dispoziciaSi aRerili qmedebis 
dadgena, aramed specialuri ganzraxvis arsebobis dadgenac da aRniSnuli 
kontitenturi samarTlis danaSaulis samsafexuriani sistemis qveynebSic, xdeba 
ara bralis etapze (anu mesame), aramed qmedebis Semadgenlobis etapze (anu 
pirvel etapze). swored amitom, aris naxsenebi zemoT, rom “actus reus-is” erT-erTi 
elementi SeiZleba bralic iyos. 



105 

 

SeiZleba erTi da imave zianis Semcveli iyos da maT Soris sxvaoba 
“actus reus-is” (magaliTad, danaSaulis Cadenis xerxi, viTareba da a.S.) 
an “mens rea-s” (magaliTad, ganzraxva, gaufrTxilebloba) sxvadasxva 
elementebSi iyos. SesaZlebelia, aseve, erTi qmedeba ramdenime zians 
aerTianebdes an piriqiT, ziani qmedebis damamZimebeli garemoeba 
iyos da amitom mniSvnelovani iyos sasjelis daniSvnis etapze. 
yvela SemTxvevaSi ziani da “actus reus-i” Tanmxvedri terminebi ar 
aris, Sesabamisad, is gavlena, rac brals aqvs, am orive terminTan 
pirdapir SemxeblobaSi ar aris zianis cnebasTan. es ki, Tavis mxriv, 
imas gulisxmobs, rom ziani obieqturi cnebaa, rac saSualebas 
iZleva, erTi mxriv, moxdes misi rangireba, xolo, meore mxriv, 
moxdes misi SezRuduli raodenobiT gamoyeneba. swored amitom, am 
Tavis darCenil nawilSi gamoyenebuli iqneba zianis fainbergiseuli 
aranormatiuli cneba, romelSic sxva adamianebis interesebis 
Selaxva igulisxmeba. 

 

5.6 ramdenime magaliTi zianis principis ukeT warmosaCenad 

 

wina paragrafSi iTqva, rom, rodesac adamians adgeba ziani, 
mas umcirdeba SesaZlebloba, dakavdes misTvis Rirebuli 
aqtivobebiT da Sevides sasurvel urTierTobebSi, aseve, misdios 
dasaxul miznebs. yvelaze xSirad ziani gamowveulia sakuTrebis 
uflebis SelaxviT. cxadia adamianebi dainteresebuli arian 
TavianTi qonebis uvneblobiT da fizikuri mTlianobiT. garda 
sakuTrebis uflebisa, adamianma SeiZleba sxva mxrivac ganicados 
ziani (mag., fizikuri ziani). metic, adamians SeiZleba ziani maSinac 
miadges, rodesac TviTon uSualod ar aris msxverpli da maSinac, 
rodesac saerTod ar arsebobs identificirebuli msxverpli (mag., 
danaSaulebi dazaralebulis gareSe). magaliTad, gadasaxadisaTvis 
Tavis arideba307 danaSaulia imisda miuxedavad, rom ar arsebobs 
gansazRvruli individualuri msxverpli, visac pirdapir adgeba 
ziani. ra Tqma unda, es ukanaskneli iseTive umarTloba ar aris, 
rogorc qurdoba, magram Tu, magaliTad, ,,a” ukanonod imcirebs 
gadasaxads misgan Tavis aridebis mizniT, es niSnavs, rom, paravs da 
vnebs sxva moqalaqeebs. sazogadoebriv sikeTeebs esaWiroeba Tanxa, 
romelsac ixdian gadasaxadis gadamxdelebi. im pirobebSi, rodesac 
,,a” ar ixdis gadasaxads, maSin mis magivrad ixdian sxva moqalaqeebi. 
gadasaxadis gadaxda koleqtiur movaleobas warmoadgens da yvela 
valdebulia, is gadaixados ara saxelmwifosTvis, aramed swored 
TanamoqalaqeebisTvis. 

 
307 ix. magaliTad, ssk-is 218-e muxli. 
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msgavs magaliTs warmoadgens fulis gayalbebac308, romelic 
danaSauls warmoadgens im mizezis gamo, rom Zirs uTxris 
saxelmwifos mier dadgenil reJims, romelic arsebobs yvela 
moqalaqis sasikeTod. rodesac msgavs reJims eqmneba safrTxe, aseT 
dros saxelmwifos mxridan Careva gamarTlebulia, radgan 
sazogadoebis wevrebic ganicdian zians. didi odenobiT, fulis 
gayalbebam SeiZleba gamoiwvios fulis gaufasureba da 
destabilizacia im sistemisa, romelic saxelmwifos ekonomikur 
aqtivobas kurirebs. zemoaRniSnul SemTxvevebSi, miuxedavad imisa, 
rom qmedebebi arapirdapir ayenebs zians moqalaqeebs, magram 
konkretuli msxverpli am danaSaulebs ar hyavs, saxelmwifos 
valdebulebas warmoadgens mainc moaxdinos msgavsi qmedebebis 
kriminalizacia, radgan koleqtiur principze dafuZnebul 
sazogadoebaSi, daumsaxurebel upiratesobas aravin unda iRebdes. 
 

5.7 ziani, marTlwinaaRmdegoba da moTxovnis ufleba 

 

rogorc aRiniSna, rodesac saubari Seexeba romelime qmedebis 
kriminalizacias, zianTan erTad aucilebelia saxeze iyos 
marTlwinaaRmdegobac, radgan marTlwinaaRmdegobis gareSe ar 
arsebobs sisxlissamarTlebrivi pasuxismgebloba. 
marTlwinaaRmdegoba gamoxatavs adamianis qmedebis Seusabamobas 
samarTlebrivi wesrigisadmi, samarTlebrivi normebisadmi da 
gulisxmobs imas, rom obieqturi samarTlebrivi norma uaryofiTad 
afasebs adamianis gansazRvrul qmedebas an umoqmedobas, vinaidan 
aseTi saqcieli xels uSlis samarTlis miznebis ganxorcielebas.309   

zianis principze dafuZnebuli sisxlis samarTlis kanonis 
amocanaa yvela danaSaulisaTvis zianis identificireba da imis 
Cveneba, rom qmedebis Sedegad damgdari ziani sakmarisia 
saxelmwifos mxridan Carevis gasamarTleblad da sawinaaRmdego 
mosazrebebis (maT Soris individualuri Tavisuflebis, romelic 
saxelmwifos mxridan Carevis winaaRmdegia) gasabaTileblad. garda 
amisa, aseT dros aucilebelia, aseve, imis damtkicebac, Tu ratom 
aris Cadenili qmedeba marTlsawinaaRmdego. aRniSnulis ukeT 
gasagebad, gamodgeba Semdegi SemTxveva: warmovidginoT ,,a” iparavs 
,,b-s” Zvel maisurs. maisuri ,,b-sTvis” gamousadegaria da ar apirebs 
mis gamoyenebas. metic, ,,b-s” sCvevia Zveli nivTebis gadayra da 
saerTod daviwyebuli aqvs maisuris arseboba. misi dakargva 
araviTar uaryofiT gavlenas ar axdens masze. aRniSnulis 
sawinaaRmdegod ,,a-s” Zalian mZime ekonomikuri mdgomareoba aqvs da 

 
308 ix. magaliTad, ssk-is 212-e muxli. 
309wereTeli T., sazogadoebrivi saSiSroeba da marTlwinaaRmdegoba sisxlis 
samarTalSi, kavkasiuri saxli, 2006, 18. 
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esaWiroeba tansacmeli. miuxedavad amisa, aseT situaciaSic ki ,,a-s” 
qmedeba marTlsawinaaRmdegoa. sapirispirod Tu garkveuli drois 
Semdeg ,,b” gaigebs danakargis Sesaxeb da ukan daibrunebs maisurs, 
misi qmedeba marTlsawinaaRmdegod ver CaiTvleba. ,,b-s” mxridan 
sakuTari maisuris ukan moTxova ar jdeba zianis principis 
CarCoebSi, radgan, miuxedavad imisa, rom ,,a-s” keTildReobas ziani 
adgeba maisuris ukan dabrunebiT, igi iseTs arafers kargavs, razec 
mas moTxovnis ufleba hqonda.310 

aris SemTxvevebi, rodesac garkveuli qmedebis Sedegad ziani 
adgeba (an pirdapir arsebobs), magram mas ar axlavs 
marTlwinaaRmdegoba. magaliTad, aucilebeli mogeriebis dros, 
momgeriebelma Tavisi an sxvisi samarTlebrivi sikeTis dacvisas 
SeiZleba daazianos xelmyofi. es marTlwinaaRmdegoba ar iqneba. 
analogiurad, rodesac mosamarTle braldebuls sasjelad 
Tavisuflebis aRkveTas ufardebs, miuxedavad imisa, rom aRniSnuli 
sasjeli zians ayenebs braldebuls, mosamarTle ar moqmedebs 
marTlsawinaaRmdegod.  

kidev erTi magaliTi: warmovidginoT, rom ,,a” da ,,b” arian 
bizneskonkurentebi. ,,b” Wkvianuri sareklamo saqmianobis xarjze 
momxmareblebs arTmevs ,,a-s“. metic, sareklamo saqmianobisas, ,,b-s” 
ar gamouyenebia araviTari antireklama da yvelaferi kanonis 
farglebSi gaakeTa.311 zemoT ganxilul yvela SemTxvevaSi, 
marTlwinaaRmdegoba ar arsebobs. Tumca, es bolo SemTxveva wina 
orisgan mainc gansxvavebulia. marTalia ,,a-s” interesebi sareklamo 
kampaniam SeiZleba uaryofiTad Selaxa, magram mas ziani mainc ar 
adgeba (im gagebiT, rac am paragrafSia naxmari), vinaidan is arafers 
iseTs ar kargavs, razec winaswar gaaCnda moTxovnis ufleba. 
aucilebeli mogeriebisa da mosamarTlis SemTxvevebi ki, imiT 
gansxvavdeba, reklamis SemTxvevisagan, rom maTSi arsebobs ~prima 

facie”312 marTlwinaaRmdegoba, xolo reklamis magaliTSi ara. 
aRniSnuli gansxvaveba  yuradsaRebia, ramdenadac igi xazs usvams 
moTxovnis uflebis mniSvnelobas zianis principze msjelobisas. 
aRniSnulTan dakavSirebiT marTebulad aRniSnaven fon hirSi da 
simesteri, rom: ,,rodesac Cven gvadgeba ziani, rac ziandeba aris ara 
ubralod interesi, aramed Cveni interesi. is interesebi, romlebzec 
Cven xeli ar migviwvdeba da moTxovnis ufleba ar gagvaCnia, zianis 
pricnipis gareT rCeba”.313 aqedan gamomdinare, SesaZlebelia daskvnis 

 
310 Gardner J. and Shute S., The Wrongness of Rape in Horder J., (ed) Oxford Essays in Jurisprudence (4th 

series, Oxford: Oxford University Press), 2000, 193, 201. 
311 Chan W. and Simester A. P., Duress, Necessity: How many Defences?, 2005, 16 King’s College LJ 121, 

123-27. 
312 ~prima facie” – laTinuri sityvaa da niSnavs erTi SexedviT. samarTlebrivi 
mniSvnelobiT igi SeiZleba Semdgnairad gavigoT – faqti damtkicebulad 
iTvleba, sanam sawinaaRmdego ar damtkicdeba. 
313 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 40. 
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gakeTeba, rom zianis arsebobisas, moTxovnis uflebis adgilis 
gansazRvra iseTive mniSvnelovania, rogorc marTlwinaaRmdegobisa.  

 

5.8 zianis principi da sakuTrebis ufleba 
 
rodesac saubaria zianis principze, advilia im daskvnis 

gakeTeba, rom sakuTrebisaTvis zianis miyeneba ufro naklebad 
mniSvnelovania, vidre adamianis janmrTelobis winaaRmdeg 
mimarTuli qmedebebi. marTalia, aRniSnuli SeiZleba simarTlesac 
Seesabamebodes konkretul SemTxvevebSi, magram sistemurad imis 
mtkiceba, rom sakuTrebis winaaRmdeg mimarTuli qmedebebi 
naklebadmniSvnelovania, usafuZvloa. magaliTad, adamians asarCevad 
rom hqondes janmrTelobis naklebad mZime dazianeba an saxlis 
dakargva, mosalodnelia, rom umetesoba arCevans janmTelobis 
dazianebaze SeaCerebda. 314 miuxedavad amisa, sakiTxavia ayenebs Tu 
ara sakuTrebis winaaRmdeg mimarTuli qmedebebi zians adamianis 
uflebebs da interesebs im doziT, rom saxelmwifos Careva 
aucilebeli gaxdes?   

sakuTrebis uflebasTan dakavSirebiT aRsaniSnavia, rom misi 
aRiareba adamianisTvis mniSvnelovan interesad emyareba 
samarTlebriv wesebs, im wesebs, romelic droTa ganmavlobaSi 
icvleboda da misi socialuri da samarTlebrivi konteqsti 
sxvadasxva qveyanaSi sxvadasxvanairia.315 sxva sityvebiT, rogorc 
formaluri kategoriis, sakuTrebis safuZveli samarTlebrivia. 
aRniSnulis ukeT gasagebad gamodgeba Semdegi magaliTi: adamians ar 
sWirdeba kanoni imis dasadgenad, rom sakuTari xeli misia, magram 
kanoni aucilebelia imis dasadgenad, rom konkretuli magida misia 
an saxli sxvisi. metic, inteleqtualuri sakuTrebis SemTxvevaSi 
mesakuTreobis dadgenis erTaderTi gza swored kanonia. zianis 
principis farglebSi sxvisi sakuTrebis uflebis xelyofa 
warmoadgens ~prima facie” zians, magram misi zianad aRiareba 
saxelmwifos prerogativas warmoadgens, romelsac evaleba 
daamtkicos, rom sakuTrebis uflebis sisxlissamarTlebrivi wesiT 
dacva gamarTlebulia.316  

imisTvis, rom saxelmwifom moaxerxos zemoaRniSnuli, 
aucilebelia ori Semdegi kiTxvis erTmaneTisgan gamijvna: ratom 
inarCunebs saxelmwifo sakuTrebis uflebas da daculi unda iqnes 
Tu ara sakuTrebis ufleba sisxlissamarTlebrivi meqanizmis 
gamoyenebiT? meore kiTxvisaTvis zianis principi sasicocxlod 

 
314 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 39. 
315 Duff R. A. and Green S., Defining Crimes: Essays on Criminal Law’s Special Part, Oxford University 

Press, 2005, 168.  
316 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 41. 
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mniSvnelovania, magram masze pasuxis gasacemad unda moxdes pirveli 
kiTxvis analizic. zianis principi arsebobs maSinac, rodesac 
qmedebis akrZalva eqvemdebareba aramarto sisxlissamarTlebriv, 
aramed samoqalaqosamarTlebriv akarZalvasac. wina paragrafebSi 
stiuart milis mxridan saxelmwifosTvis wayenebuli valdebuleba - 
saxelmwifos mxolod maSin SeuZlia iZulebiT moawesrigos raime 
qmedeba, rodesac es qmedeba sxvebs uqmnis zians an qmnis aseTi 
zianis safrTxes – exeba, aseve, samoqalaqo samarTlis 
akrZalvebsac.317 aqedan im daskvnis gakeTeba SeiZleba, rom 
Teoriulad saxelmwifo ar unda Caerios sakuTrebis uflebis 
Selaxvis sakiTxebSi, maT Soris, arc samoqalaqosamarTlebrivi 
akrZalvebis dawesebiT, manam sanam saxelmwifos Careva ar 
daemyareba zianis princips. 

sakuTrebis ufleba xels uwyobs keTildReobis da adamianis 
ganviTarebisTvis sxvadasxva mniSvnelovani instrumentebis 
Camoyalibebas, romlebic miuRweveli iqneboda am uflebis gareSe. 
swored amitom, rodesac sakuTrebis uflebas adgeba ziani an 
eqmneba zianis safrTxe, safrTxe eqmneba mTlianad sakuTrebis 
reJims rogorc adamianTa keTildReobis erT-erT garants. Tu aseT 
situaciaSi saxelmwifo ar Caereva, es reJimis araefeqturobas 
niSnavs da misi arefeqturoba gamoiwvevs piradi da socialuri 
ganviTarebisTvis SesaZleblobebis Seferxebas, qveyanaSi mesakuTred 
mSvidad yofnis uflebis SezRudvas da a.S. is faqti, rom es 
SesaZleblobebi da zogadad adamianis keTildReoba gadajaWvulia 
sakuTrebaze, amitom aris saxelmwifos mier akrZalvebis daweseba 
aucilebeli.318 saxelmwifos mier sakuTrebis uflebis dasacavad 
akrZalva maSinac gamarTlebulia, rodesac ziani uSualod ar 
arsebobs, magram qmedeba zogadad ewinaaRmdegeba zianis princips. 
aRniSnulis ukeT gasagebad, davubrundeT ,,gamousadegari maisuris” 
magaliTs. ,,a” romelic eufleba ,,b-s” gamousadegar maisurs, ,,b-s” 
materialuri mdgomareoba amiT ar uaresdeba da mas araviTari 
ziani ar adgeba. magram sakuTrebis ufleba ,,b-s” aniWebs sakuTar 
nivTze batonobis uflebas, maT Soris, misTvis gamousadegar 
nivTzec. aqedan gamomdinare, swored ,,b” da ara ,,a”, aris 
uflebamosili gadawyvitos, ra aris misTvis gamousadegari da 
rogor moeqces sakuTar nivTs (gadaagdos, gaanadguros, Tu 
qvelmoqmedebisTvis sxvas misces). Sesabamisad, maisuris qurdoba 
marTlsawinaaRmdegoa miuxedavad imisa, rom am SemTxvevaSi 
sakuTrebis reJimi uvnebeli darCa. aseT dros ziani arapiradpiria, 
magram msgavsi qmedebebis akrZalva saWiroa imisaTvis, rom aseTma 
qmedebebma ar miiRos masobrivi saxe, rac saboloo jamSi, 
daazianebs sakuTrebis reJims. qurdobis akrZalviT, sisxlis 

 
317 Smith S., Towards a Theory of Contract, in Horder J. (ed), Oxford Essays in Jurisprudence, Fourth 

Series, Oxford University Press, 2000, 107. 
318 Coleman J., Risks and Wrongs, New York: Cambride UP, 1992, 350-351. 
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samarTali, erTi mxriv, pirovnebas icavs am qmedebis msxverplad 
gaxdomisgan, xolo, meore mxriv, icavs mis qonebas da ufro farTod 
- igi icavs sakuTrebis reJims. miuxedavad imisa, rom sakuTrebis 
ufleba xSir SemTxvevaSi SeiZleba dacul iqnes samoqalaqo 
akrZalvebis dawesebis gziTac, kriminalizacia mas matebs 
daculobas da usafrTxoebas.  

zemoaRniSnulidan gamomdinare, mTavari daskvna, rac SeiZleba 
gakeTdes, aris is, rom qmedebis dasaregulireblad saxelmwifos 
Careva maSinaa gamarTlebuli, rodesac sakuTrebis ufleba 
aRiarebulia saxelmwifos mier. mxolod is faqti, rom qmedeba aris 
zianis momtani (Tundac igi pirdapir zians iwvevdes), ar aris 
sakmarisi saxelmwifos Carevis gasamarTleblad, manam, sanam ar 
gamarTldeba TviTon sakuTrebis reJimi, romelmac konkretuli 
sakuTrebis ufleba Seqmna. warmovidginoT monaTmflobeluri 
saxelmwifo, romelSic ,,a” ganudgeba arsebul reJims da 
aTavisuflebs ,,b-s” monebs. msgavs samarTlebriv sistemaSi, cxadia, 
,,b-s” interesebi ilaxeba, magram, miuxedavad amisa, zianis principis 
nebismieri gageba, romelic yovelTvis emyareba liberalur 
Rirebulebebs, ver gaamarTlebs saxelmwifos mxridan ,,a-s” qmedebis 
akrZalvas, radgan monaTmflobeul saxelmwifoSi Tavad sakuTrebis 
reJimi ver iqneba gamarTlebuli. 

zianis principis da sakuTrebis uflebis ganxilvis Semdeg 
mniSvnelovania, yuradReba gamaxvildes zianis saxeebze, radgan 
swored es ukanaskneli gansazRvravs zianis principis moculobas 

 

5.9 zianis saxeebi 

 

zianis principidan gamomdinare, qmedebis kriminalizaciis 
sazrisi zianis Tavidan acilebaa. zianze dafuZnebul akrZalvebis 
dros ki ziani danaSaulis Semadgeneli nawilia, anu danaSaulis 
aRwerilobiTi elementia. magaliTad, mkvleloba ar arsebobs 
adamianis sikvdilis gareSe – swored adamianis sikvdili aris is 
ziani, rac amarTlebs am qmedebis kriminalizacias. garda 
mkvlelobisa, adamianis sicocxlis dacva xdeba, aseve, mkvlelobis 
mcdelobis akrZalviT, iaraRis ukanono tarebis akrZalviT, 
transportis moZraobis usafrTxoebis wesis darRvevis akrZalviT 
da a.S. es ukanaskneli danaSaulebi ganekuTvnebian daumTavrebel an 
formalur danaSaulebs, romelTa drosac ar aris aucilebeli 
zianis obieqturad arseboba maTi kriminalizaciisTvis. aRniSnuli 
qmedebebi danaSauls ganekuTvneba, radgan qmnis, zianis safrTxes. 
zianis safrTxe ki iseve eqceva zianis principis iurisdiqciis qveS, 
rogorc sakuTriv realizebuli ziani. 

winamdebare TavSi ganxilul iqneba daumTavrebeli da 
formaluri danaSaulebis mimarTeba zianis principTan. aRniSnuli 
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sakiTxis srulyofilad gasagebad ki mniSvnelovania zianis sami 
ZiriTadi saxis gamoyofa. 

 

5.9.1 pirdapiri da uSualo ziani 
pirdapiri da uSualoa iseTi tipis ziani, romelic pirdapir 

ayenebs zians adamianis janmrTelobas an sakuTrebas. aseT 
SemTxvevebSi marTlwinaaRmdegoba efuZneba zians. magaliTad, 
rodesac ,,a” uzianebs ,,b-s” janmrTelobas, misi qmedeba, ~prima 
facie” marTlsawinaaRmdegoa da potenciurad warmoadgens 
kriminalizaciis safuZvels. am dros ,,b-s” janmrTelobis xelyofa 
marTlsawinaaRmdegoa, radgan igi zians ayenebs mas.319 sxva 
SemTxvevaSi, ,,a” xels texavs ,,b-s“. ratom aris aRniSnuli qmedeba , 
~prima facie” marTlsawinaaRmdego? imitom, rom xeli ekuTvnis ,,b-s” 
da igi motexilia ,,a-s” mier. Sesabamisad, meti arc araferia saWiro 
qmedebis asakrZalavad.  

zianis principis mixedviT, akrZalvas eqvemdebareba adamianis 
iseTi qmedebebi, romlebic sxva adamians pirdapir ayenebs uSualo 
zians (mag., mkvleloba) an uqmnis uSualo zianis safrTxes (mag., 
transportis moZraobis usafrTxoebis wesis darRveva). es 
magaliTebi warmoadgens standartul SemTxvevebs. miuxedavad amisa, 
zianis principis Tanaxmad, qmedebis akrZalvamde interesebi unda 
dabalansdes. erTi mxriv, yuradReba unda mieqces zianis an zianis 
safrTxis savaraudo Sedegebs da meore mxriv, kriminalizaciis 
Sedegebs.320 fainbergi am sakiTxze msjelobisas gamoyofs ramdenime 
mniSvnelovan sakiTxs, romlebic mxedvelobaSi unda iqnes miRebuli 
qmedebis kriminalizaciamde: 

a) rac ufro didia is ziani, rac qmedebas SeiZleba mohyves, 
miT ufro nakleb savaraudo SeiZleba iyos misi dadgomis albaToba 
am qmedebis akrZalvis gasamarTleblad;  

b) rac ufro didia zianis dadgomis albaToba, miT ufro 
naklebi simZimis SeiZleba iyos ziani, akrZalvis gasamarTleblad; 

g) rac ufro didia zianis safrTxis mniSvneloba, miT ufro 
naklebad gonivrulia am safrTxis ugulebelyofa; 

d) rac ufro mniSvnelovania (saWiroa) safrTxis Semcveli 
qmedeba rogorc qmedebis CamdenisTvis, ise sxvebisTvis, miT ufro 
gonivrulia zianis saSiSi Sedegebis ugulebelyofa; 

e) rac ufro realuria zianis safrTxe, miT ufro 
gamarTlebulia im qmedebis akrZalva, romelic mas iwvevs.321 

Sesabamisad, kanonmdebelma kriminalizaciis sakiTxis 
gadawyvetisas aucileblad unda miiRos mxedvelobaSi zianis 

 
319 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 95-160.  
320 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 216. 
321 iqve.  
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simZime, misi dadgomis albaToba da miusadagos aRniSnuli 
asakrZalavi qmedebis socialur Rirebulebas da aseve, moqalaqis 
TavisuflebaSi Carevis xarisxs. rac ufro didia zianis simZime da 
misi dadgomis albaToba, miT ufro gamarTlebulia qmedebis 
kriminalizacia; da piriqiT, rac ufro Rirebuli da mniSvnelovania 
qmedeba an rac ufro SezRudavs kriminalizacia adamianis 
Tavisuflebas, miT ufro gaumarTlebelia qmedebis akrZalva. 
Tavisuflebis garda, adamianis sxva iseT uflebebsac unda mieqces 
yuradReba qmedebis akrZalvisas, rogorebicaa gamoxatvis 
Tavisufleba, piradi cxovrebis xelSeuxebloba da a.S. 

zemoxsenebuli kalkulacia safuZvlad udevs, magaliTad, 
siswrafis gadaWarbebis akrZalvas. saqarTveloSi, avtobanze 
dauSvebelia 125 km/sT-ze meti siCqariT moZraoba.322 warmoadgens Tu 
ara aRniSnuli legitimur akrZalvas? aRniSnul kiTxvas dadebiTi 
pasuxi unda gaeces. erTi SexedviT avtobanze 130 km/sT-is siCqariT 
moZraoba arsebiTad amoraluri an marTlsawinaaRmdego ar aris, 
magram rac ufro swrafad marTavs adamiani manqanas, miT ufro 
didia albaToba imisa, rom ubeduri SemTxvevis dros adamianis 
janmrTleobas (sicocxles) da sakuTrebas didi ziani miadgeba. 
aqedan gamomdinare, aRniSnuli eqceva zianis principis 
iurisdiqciis qveS da warmoadgens kriminalizaciis safuZvels. 
magram, meore mxriv, miuxedavad imisa, rom siswarfis zRvris 
Camoweva, vTqvaT, 30 km/sT-amde gacilebiT metad daicavda adamianis 
janmrTelobas an sakuTrebas, msgavsi akrZalvis daweseba 
gaumarTlebeli iqneboda, radgan efeqtur satransporto sistemis 
arsebobas sakmaod maRali socialuri Rirebuleba aqvs da mocemul 
SemTxvevaSi es Rirebuleba sakmaod Semcirdeboda.323  

swored msgavsad unda dabalansdes sxvadasxva faqtorebi, 
qmedebis kriminalizaciis sakiTxis gadawyvetisas. zemoganxilul 
SemTxvevaSi zianis principi arsebobs, radgan siswrafis gadaWarbeba 
zogadad iwvevs an qmnis zianis safrTxes, miuxedavad imisa, rom 
safrTxis xarisxi, yvela konkretul SemTxvevaSi gansxvavebulia. 
aqve isic unda iTqvas, rom SeuZlebelia dabalansebis procesSi 
yvela konkretuli SemTxvevis winaswar gaTvla an qmedebis 
akrZalvis yoveli adamianis moTxovnilebebze morgeba. sisxlis 
samarTali qmedebebs krZalavs saSualo maCveneblis mixedviT, anu 

 
322 marTalia, aRniSnuli administraciul akrZalvas eqvemdebareba, magram rogorc 
naSromis dasawyisSi iTqva, kriminalizaciis sakiTxis ufro srulyofilad 
warmoCenisTvis aucilebelia paralelis gavleba samoqalaqo da administraciul 
akrZalvebzec. avtobanze dasaSvebia 110 km/sT-iT moZraoba, magram administraciul 
samarTaldarvevaTa kodeqss gaaCnia zogadi Canaweri, romlis mixedviTac 
dasjadia satransporto saSualebis mZRolis mier moZraobis dadgenili siCqaris 
gadaWarbeba 15 km/sT-ze metiT, anu am SemTxvevaSi 125 km/sT-iT. 
323 Grundy C., et. al, Effect of 20 mph traffic speed zones on road injuries in London, 1986-2006: 

controlled  interrupted time series analysis’, 2009, British Medical Journal 339:b4469. 
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efuZneba qmedebis tipur risks da Sedegebs.324 rogorc iTqva, 
samarTaldarRvevas warmoadgens avtobanze 125 km/sT-ze meti 
siCqariT siaruli, imisda miuxedavad, rom umetes SemTxvevaSi am 
siCqariT siaruls araviTari xifaTi ar mosdevs. Tumca konkretul 
gzebze, konkretuli limitis daweseba mainc aucilebelia, raTa 
daregulirdes moZraobis usafrTxoebis wesebis dacva, xolo 
sakuTriv limiti ganisazRvreba standartuli saqmeebis saSualo 
maCveneblis mixedviT. 

  

5.9.2 daSorebuli ziani 
rogorc wina paragrafSi iTqva, kriminalizaciis standartul 

SemTxvevebs ganekuTvneba iseTi qmedebebi, romlebic pirdapir da 

uSualod ayenebს zians adamians, Tumca, ra Tqma unda, 
araseriozulia imis mtkiceba, rom mxolod msgavsi qmedebebi unda 
eqvemdebarebodes kriminalizacias. zianis principis mixedviT 

mravali uvnebeli qmedebac SeiZleba iyos kriminalizaciis obieqti.  
aseTs ganekuTvneba qmedeba, romelsac ziani SeiZleba mohyves 

ara myisierad, aramed garkveuli drois Semdeg. magaliTad, iaraRis 
SeZena pirdapir ar azianebs myidvels an sxva adamians, magram 
agdebs iseT mdgomareobaSi, rodesac man SeiZleba sxvas miayenos 
ziani. analogiuri midgoma arsebobs daumTavrebel danaSaulebis 
SemTxvevaSic, magaliTad, rogoric aris mkvlelobis mcdeloba.325  

rogorc iTqva, adamianisTvis sasjelis Sefardeba ara marto 
mis dasjas gulisxmobs, aramed mis gakicxvasac. aqedan gamomdinare, 
daSorebul zianze saubrisas sakmaod rTulia adamianis gakicxvis 
gamarTleba im qmedebis gamo, romelzec mas kontroli ar hqonia da 
samomavlo qmedebis Camdenis an sxva mesame piris arCevanzea 
damokidebuli. magaliTad, cecxlsasroli iaraRis Sesabamisi 
licenziis gareSe gasaRebis kriminalizacia efuZneba im samomavlo 
safrTxes, rac iaraRis myidvelis qmedebam SeiZleba gamoiwvios. 
safrTxe ki mxolod mas Semdeg iqneba materializebuli, roca 
iaraRis myidveli ukanonod gamoiyenebs iaraRs. problemac swored 
esa - iaraRis gamyidveli isjeba im zianis gamo, romelic SeiZleba 
saerTod ar dadges, radgan cecxlsasroli iaraRis gasaReba ukve 
dasrulebuli danaSaulia da daSorebuli zianis materializacias 
mniSvneloba aRar aqvs.  
 

 
324 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 46. 
325 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 47. aq ar igulisxmeba dasrulebuli mcdeloba, romelic xSir 
SemTxvevaSi pirdapir zians iwvevs. 
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5.9.3 meoradi, reaqtiuli ziani 

ziani SeiZleba maSinac dadges, rodesac adamianebi 
zemoqmedebas ganicdian ara qmedebis realurobidan, aramed misi 
samomavlo Sedegebidan gamomdinare. magaliTad, erTi-erTi 
umTavresi mizezi, ratomac akrZalulia grafiti326 msoflios 
mraval qveyanaSi aris ara is, rom sakuTriv grafiti vinmesTvis 
zianis momtania, aramed is, rom am qmedebis Sedegebis gamosworeba 
did finansur saxsrebTan aris dakavSirebuli.  

aRniSnulTan dakavSirebiT nawilobriv samarTlianad 
aRniSnaven gardneri da Sute, rom: ,,zianis principis mixedviT 
araviTar SezRudvas ar warmoadgens iseTi qmedebebis akrZalva, 
romelic arc zians da arc zianis safrTxes ar iwvevs. misTvis 
mTavaria qmedebam gadalaxos kriteriumi, romlis mixedviTac zians 
gamoiwvevs is, rom calkeuli qmedeba ar iqnes kriminalizebuli”.327 
mniSvnelovania da dasafiqrebelia ara is Tu romeli qmedebaa 
zianis momtani, aramed is Tu ra Sedegis momtani iqneba konkretuli 
qmedebis dasaSvebad gamocxadeba. magaliTad, binaSi SeRweviT 
qurdoba rom dasaSvebi iyos, adamiani iZulebuli iqneba, saxli 
didi xnis ganmavlobaSi umeTvalyureod ar datovos, daazRvios igi, 
daamontaJos signalizacia da a.S. aRniSnuli ganekuTvneba iseT 
xarjebs, romelsac adamiani normalur pirobebSi ar gaiRebs. amas 
emateba mudmivi daucvelobis da gaurkvevlobis gancda, radgan 
nebismier dros SeiZleba misi saxlis gaqurdva. am msjelobaze 
dayrdnobiT, radgan binaSi ukanono SeRweviT qurdobis 
kriminalizacia qmnis normatiul barierebs328, nawilobriv amcirebs 
am qmedebis Cadenis SesaZleblobas, amiT, Tavis mxriv, amcirebs 
ziansac. 

gardneri da Sute rasac ar iTvaliswineben, aris is, rom maTi 
msjeloba sakmaod vrcelia da aseve imas, rom reaqtiuli ziani 
meoradia. mniSvnelovania, xazi gaesvas im garemoebas, rom rodesac 
saubaria im qmedebis kriminalizaciaze, romelic meorad zians 
iwvevs, aucilebelia imis damtkiceba, rom qmedeba 
marTlsawinaaRmdegoa zianis miuxedavad. aqedan gamomdinare, 
qmedebis marTlwinaaRmdegoba uaRresad mniSvnelovani xdeba. 
qmedebis asakrZalad ar aris sakmarisi mxolod is faqti, rom erT 
adamians  ar moswons meoris raime saqcieli. magaliTad, ,,a-s” ar 
moswons, rodesac ,,b” aseirnebs ZaRls quCaSi Sesabamisad, igi 

 
326 grafiti – warwerebi an naxatebi sazogadoebrivi quCis kedlebze, miwisqveSa 
gadasasvlelebSi, metroSi da a.S. marTalia, aRniSnuli qmedeba saxeldebiT ar 
aris moxseniebuli Cvens sisxlis samarTlis kodeqsSi, magram ssk-is 187-e muxli 
(nivTis dazianeba an ganadgureba) moicavs am qmedebasac. 
327 Gardner J. and Shute S., The Wrongness of Rape in Horder J., (ed) Oxford Essays in Jurisprudence (4th 

series, Oxford: Oxford University Press) 216. 
328 biorgo t., danaSaulis prevencia: yovlismomcveli midgoma, Targmna uSangi 
baxtaZem, redaqtorebi SalikaSvili m. da giorgaZe g., qarTul-noregiurli 
kanonis uzenaesobis asociacia, 2019, 43-47. 
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diliT saxlidan ar gamodis da Tvlis, rom unda gaakeTos didi 
Robe imisTvis, rom yovel diliT ar dainaxos ,,a-s” saqcieli. ,,a-s” 
SeuZlia mxolod im SemTxvevaSi moiTxovos msgavsi qmedebis, 
rogorc zianis momtanis, akrZalva, Tu es qmedeba amavdroulad 
marTlsawinaaRmdegoc iqneba. Sesabamisad, ,,b-s” qmedebis 
marTlwinaaRmdegoba unda arsebobdes obieqturad da ara mxolod 
,,a-s” warmosaxvaSi.329 aqedan gamomdinare, SeiZleba daskvnis gakeTeba, 
rom reaqtiuli ziani, pirdapiri zianisgan gansxvavebiT ar efuZneba 
marTlwinaaRmdegobas. 

aRniSnuli sakiTxis srulyofisaTvis, ganvixiloT kidev erTi 
magaliTi: qurdoba binaSi ukanono SeRweviT maSin arsebobs, 
rodesac ,,a” ukanonod Sedis ,,b-s” binaSi imisaTvis, rom Caidinos 
qurdoba. saqarTvelos sisxlis samarTlis kodeqsis mixedviT, 
binaSi ukanono SeRweva ukve marTlsawinaaRmdego qmedebaa330 da karg 
arguments warmoadgens am qmedebis kriminalizaciisaTvis, radgan 
iwvevs pirdapir zians, magram mxolod am qmedebis kriminalizacia 
gaumarTlebeli iqneboda, radgan igi saTanadod ver afasebs binaSi 
qurdobis mizniT ukanono SeRwevis namdvil bunebas da 
mniSvnelobas. am qmedebis damamZimebel garemoebad ganxilvis erT-
erT safuZvels warmoadgens is faqti, rom igi Tavis TavSi 
daSorebul ziansac moicavs. binaSi ukanono SeRweviT ,,a” qmnis 
axali danaSaulis – qurdobis Cadenis safrTxes da swored es 
daSorebuli ziani aqcevs am qmedebas metad saSiSad, magram 
miuxedavad am yvelafrisa, binaSi qurdobis mizniT ukanono SeRwevis 
damamZimebel garemoebad moxseniebis umTavresi mizezia, is meoradi 
ziani rasac es qmedeba iwvevs. binaSi ukanono SeRweva aramarto 
qmnis sxva, axali danaSaulis Cadenis safrTxes (mag. qurdobis), 
aramed arRvevs adamianis piradi cxovrebis xelSeuxeblobasac. 
swored amitom gasakviri ar aris, rom binaSi ukanono SeRweviT 
Cadenili nebismieri danaSauli iwvevs dazaralebulis did 
mRelvarebas, Tundac igi im dros ar imyofebodes saxlSi.  

yovelive zemoaRniSnulidan gamomdinare, SeiZleba ramdenime 
mniSvnelovani daskvnis gakeTeba: pirveli, binaSi ukanonod SeRweva 
sxva danaSaulis Cadenis mizniT, mas sakmaod specifikur 
danaSaulad aqcevs da misi kriminalizacia gamarTlebulia im 
mizezis gamo, rom zianis samive saxes aerTianebs. meore -  zianis am 
samive saxidan gamosayofia swored reaqtiuli, anu meoradi ziani, 
radgan swored aRniSnuli zianis safrTxe usvams xazs yvelaze 
metad am danaSaulis saSiSroebas. mesame - rodesac saxezea 
reaqtiuli ziani, is qmedeba, rac mas iwvevs, aucileblad unda iyos 
marTlsawinaaRmdego imisTvis, rom daeqvemdebaros kriminalizacias. 
bolo nawilis srulyofisTvis gamodgeba kidev erTi magaliTi: Tu 

 
329 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 48. 
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,,a-s” qalaqSi yofna an quCaSi siaruli imdenad aSinebs ,,b-s” (radgan 
,,a” fizikurad sakmaod didia da 10 wlis ganmavlobaSi ijda 
cixeSi), rom igi yidis saxls da gadadis sxva qalaqSi an ubanSi 
sacxovreblad am SemTxvevaSi, zianis principidan gamomdinare, 
aranairi safuZveli ar arsebobs saxelmwifos Casarevad, radgan ,,a-
s” qmedeba ar Seicavs araviTar marTlwinaaRmdegobas. 
 

5.10 marTlsawinaaRmdego qmedeba, romelic ar Seicavs zians 

 

zianis sxvadasxva saxeebis gamoyofa mniSvnelovania im 
TvalsazrisiT, rom gaivlos zRvari, romeli zianis momtani qmedeba 
jdeba zianis principis definiciis qveS da romeli ara. 
aRniSnulTan dakavSirebiT, ganvixiloT fainbergis msjeloba sxvis 
miwis nakveTze ukanonod Sesvlis Taobaze. ,,rodesac adamiani 
daukiTxavad Sedis miwis mesakuTris nakveTze, igi laxavs mis 
uflebebs. teqnikurad am uflebebis Selaxva iwyeba mas Semdeg, rac 
vinme pirvel nabijs dadgams unebarTvod. am qmedebiT adamiani 
laxavs miwis mesakuTris interesess, miuxedavad imisa, rom 
mesakuTris sxva interesebs ziani ar adgeba da SeiZleba, piriqiT 
momgebianic iyos”.331 magram am SemTxvevaSi fainbergis msjelobis 
problema imaSi mdgomareobs, rom igi ar Seicavs zRvars ziansa da 
marTlwinaaRmdegobas Soris, radgan adamians yovelTvis aqvs imis 
interesi, rom mis mimarT Cadenil ar iqnes marTlsawinaaRmdego 
qmedeba. Sesabamisad, am SemTxvevaSi adamiani, romelic Sedis miwis 
mesakuTris nakveTze Cadis marTlsawinaaRmdego qmedebas ise, rom ar 
iwvevs aranair pirdapir zians, misi interesis Selaxva swored 
marTlwinaaRmdegobas efuZneba.332 sawinaaRmdegos daSveba imis 
dasturi iqneba, rom calkeuli uflebis darRveva yvela SemTxvevaSi 
zianad unda iqnes ganxiluli da daikargeba iseTi qmedebebi, 
romlebic kriminalizebulia imis gamo, rom marTlsawinaaRmdegoa, 
magram ar iwvevs pirdapir zians. 

Znelia imis uaryofa, rom arsebobs iseTi qmedebebi, romlebic 
marTlsawinaaRmdegoa, miuxedavad imisa, iwvevs Tu ara zians (iqneba 
es pirdapiri Tu meoradi). magaliTad, konceptualurad Tu 
gaanalizdeba, cru Cveneba ar iwvevs raime konkretul zians. es 
qmedeba kriminalizebulia im mizezis gamo, rom 
marTlsawinaaRmdgoa; igi dasrulebuli danaSaulia, imisda 
miuxedavad, miadga Tu ara vinmes ziani. aRniSnuli ise ar unda 
iqnas gagebuli, TiTqos cru Cvenebis akrZalva zians ar efuZneba, 
piriqiT ziani am qmedebis mniSvnelovani elementia, magram am 

 
331 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 107. 
332 ix. Duff A., Intention, Agency and Criminal Liability, Oxford: Blackwell, 1990, para. 5.3. 
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qmedebis akrZalva imiT gansxvavdeba Sedegiani danaSaulisgan, 
(rogoricaa magaliTad mkvleloba), rom cru Cvenebis micemisas 
ziani ar aris marTlwinaaRmdegobis wyaro. es qmedeba 
marTlsawinaaRmdegoa miuxedavad im zianisa, rasac is iwvevs an im 
zianis safrTxisa, rac mas SeiZleba mohyves. amrigad, marTalia 
ziani aris erT-erTi is komponenti ris gamoc gamarTlebulia cru 
Cvenebis kriminalizacia, magram es danaSauli SeiZleba Cadenil 
iqnes ise, rom Sedegad ziani saerTod ar dadges.333 

analogiuri SeiZleba iTqvas daumTavrebel danaSaulebzec 
(danaSaulis mozmadeba an mcdeloba). marTalia, mkvlelobis 
mcdelobis marTlwinaaRmdegoba ufro metad qmedebis Camdenis 
ganzraxvas efuZneba, vidre am qmedebis Sedegebs, magram misi 
kriminalizaciis safuZveli isic aris, rom am qmedebam SeiZleba 
zianic gamoiwvios. aqve ori sityviT yuradReba uvargis 
mcdelobazec unda gamaxvildes, gansakuTrebiT ki absoluturad 
uvargis mcdelobaze (mag. mkvlelobis mcdeloba Selocvis an 
wyevlis safuZvelze). aseT dros zianis kriminalizacia azrs 
moklebulia, radgan arc zianis dadgomis raime safuZveli arsebobs 
da arc sakuTriv msgavsi qmedebaa marTlsawinaaRmdego. sabolood 
aRsaniSnavia isic, rom zogadad araviTari xelisSemSleli mizezi 
ar arsebobs iseTi qmedebis kriminalizaciisTvis, romlebic 
marTlsawinaaRmdegoa zianis momtani Sedegis miuxedavad. 

zianis principze aqamde Tqmulis Sesajameblad unda iTqvas, 
rom zianis principi aris kriminalizaciis legitimurobis dadgenis 
umTavresi saSualeba. garda amisa, zianis principi warmoadgens 
adamianTa Tavisuflebis dacvis garantsac, radgan am principis 
mixedviT, imisaTvis, raTa saxelmwifos mxridan kriminaluri 
akrZalvebis daweseba gamarTldes, man unda uCvenos, ratom aris 
konkretuli piris qmedeba zianis momtani sxvebisaTvis an ratom 
iTvleba misi qmedeba zianis safrTxis Semcvelad.  

garda amisa, isic cxadia, rom aRniSnuli principis Sesavsebad 
aucilebelia marTlwinaaRmdegobis elmentis gaTvaliswinebac da 
swored es ukanaskneli aqcevs mas srulyofil principad. zianis 
principi efuZneba marTlsawinaaRmdego qmedebas, romelic zians 
ayenebs sxvebs. sagulisxmoa, rom arsebobs SemTxvevebi, rodesac 
calkeul marTlsawinaaRmdego qmedebas ar mohyveba dazaralebulis 
interesebis Selaxva. aseTi qmedebebi erTi SexedviT zianis 
principis iurisdiqciis qveS ar unda moeqces. am mxriv, aRsaniSnavia 
filosofos jon kleinigis magaliTi, xanmokle vadiT 
Tavisuflebis ukanono aRkveTis Taobaze. Tavisuflebis ukanono 
aRkveTisas marTlwinaaRmdegoba udavod saxezea, magram SeiZleba ar 
arsebobdes araviTari ziani.334 ~prima facie”, aRniSnuli qmedeba ar 

 
333 Duff R. A. and Green S., Defining Crimes: Essays on Criminal Law’s Special Part, Oxford University 

Press, 2005,. 168. 
334 Kleinig J., Crime and the Concept of Harm,, 15American Philosophcal Querterly, 1978, 27, 32. 
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eqceva zianis principis iurisdiqciis qveS, magram zemoT 
ganxilulma zianis saxeebma cxadyo, rom zianis principi imaze 
farTo mniSvnelobiT SeiZleba ixmarebodes, vidre es zogadad aris 
aRiarebuli. swored amitom, zianis principi vrceldeba im 
qmedebebzec, romelic Tumca, ar iwvevs pirdapir zians, magram 
iwvevs meorad zians. aqedan gamomdinare, kriminalizacias 
eqvemdebareba zemoganxiluli qmedeba da zogadad iseTi qmedebebic, 
romlebic marTlsawinaaRmdegoa, zianis miuxedavad.  

dabolos, zianis saxeebze saubrisas met yuradRebas 
saWiroebs, daSorebuli zianis kriminalizaciis SemTxvevebi da 
sakuTriv, daSorebuli zianis saxeebi. am mizeziT momdevno 
paragrafSi swored am saxis ziani iqneba mimoxiluli. 

 

5.11 daSorebuli ziani: zianis principis gafarToebis saWiroeba? 
 
zianis principze msjelobisas umetes SemTxvevaSi swored 

pirdapir zianzea saubari. aseT dros, gacilebiT advilia qmedebis 
akrZalvis gamarTleba, radgan xSirad zianisa da 
marTlwinaaRmdegobis arseboba imdenad aSkaraa, rom didad sadavoc 
araferia. Sesabamisad, sxva raime damatebiTi elementis Zieba iseTi 
qmedebebis kriminalizaciisas, romelic sxvebs pirdapir uqmnis 
zians aRar aris saWiro. 

sakiTxi gacilebiT problemuri xdeba, rodesac saubari 
daSorebul zians Seexeba. standartuli zianis analizi, rac 
pirdapiri zianis arsebobisas gamoiyeneba kriminalizaciis 
gamamarTlebel formulad, SeiZleba imave doziT ar iyos 
gamosadegi daSorebuli zianisTvis, ramac Tavis mxriv, SeiZleba 
safrTxe Seuqmnas zianis principis, rogorc Tavisuflebis dacvis 
garantis funqcias. 335 daSorebul zianTan dakavSirebiT mTavari 
problema mdgomareobs SemdegSi: aseT dros kanonmdebeli qmedebas 
krZalavs im mizniT, rom am qmedebam samomavlod sxva qmedebis 
gaumarTlebeli riski ar Seqmnas. daSorebuli zianis SemTxvevaSi 
qmedebis Camdens SeiZleba warmodgena ar hqondes Tu ra ziani 
SeiZleba gamoiwvios misma qmedebam momavalSi. swored amitom, 
problemuria, rogor SeiZleba qmedebis Camdenis gakicxva im 
SedegisTvis, romlis Taobazec mas warmodgena ar hqonia? 

 

5.11.1  standartuli zianis analizi 
standartuli zianis analizi, pirdapiri zianis gamomwvevi 

qmedebebis akrZalvis procesSi gamosayenebeli formulaa, romelic 
ramdenime safexurisgan Sedgeba:  

 
335 Harcourt, B.E., ‘The collapse of the harm principle’, in: The Journal of Criminal Law and Criminology, 
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safexuri 1: mxedvelobaSia misaRebi is, Tu ra saboloo zians 
iwvevs qmedeba da misi dadgomis albaToba. rac ufro didia 
qmedebis simZime da misi dadgomis albaToba, miT ufro 
aucilebelia qmedebis kriminalizacia. 

safexuri 2: gasaTvaliswinebelia qmedebis socialuri 
Rirebuleba da is, Tu ra doziT SezRudavs misi akrZalva qmedebis 
Camdens. rac ufro Rirebulia qmedeba an rac ufro metad zRudavs 
akrZalva Tavisuflebas, miT ufro meti sifrTxilea saWiro 
qmedebis kriminalizaciisas. 

safexuri 3:  gasaTvaliswinebelia is gverdiTi movlenebi, 
romlebic SeiZleba kriminalizacias axldes. akrZalvam 
gaumarTleblad ar unda Selaxos, magaliTad, sakuTrebis ufleba 
an gamoxatvis Tavisufleba.336 

saboloo ziani, standartuli zianis analizis mixedviT, unda 
iyos imdagvari, rom misi dadgomis SemTxvevaSi kriminalizacia 
kiTxvebs aRar iwvevdes. xSiria SemTxvevebi, rodesac 
kriminalizaciis sakiTxze msjelobisas saboloo Sedegebad 
miaCniaT uaryofiTi socialuri Sedegebi, romlebic TavisTavad 
danaSaulebrivi ar aris. magaliTad, iurist jon palanis  mixedviT, 
narkotikuli saSulebis xSiri moxmareba Zirs uTxris adamianis 
samuSao eTikas da amcirebs mis socialur produqtiulobas337, 
azarmacebs mas. Tumca sizarmace danaSauli ar aris. Sesabamisad, is, 
rom qmedeba iwvevs samuSao eTikisa da produqtiulobis Semcirebas, 
ar warmoadgens kriminalizaciisaTvis sakmaris arguments, Tu mas 
ar axlavs sxva iseTi Sedegi, romelic zianad iTvleba.338 anu 
kaplanis arguments imis Taobaze, rom narkotikis moxmareba iwvevs 
sizarmaces da dabal ekonomikur produqtiulobas, unda daematos 
varaudi imis Taobaze, rom aRniSnuli Tavis mxriv, iwvevs siRaribes, 
xolo siRaribes mivyavarT qurdobamde an Zaladobamde. 

rac Seexeba zianis safrTxes, arsebobs zianis safrTxe, 
romelTan mimarTebiTac standartuli zianis analizi sakmaod 
efeqtianad moqmedebs. magaliTad, sakiTxavia, ratom krZalavs 
kanonmdebeli alkoholuri Trobis pirobebSi avtomobiliT 
gadaadgilebas da ar krZalavs igive mdgomareobaSi fexiT 
gadaadgilebas? mizezi unda veZeboT zianis safrTxis albaTobasa 
da simZimeSi.  

sainteresoa moqmedebs Tu ara es analizi kargad im 
SemTxvevebSi, rodesac ziani daSorebulia? fainbergis  mixedviT 
standartuli zianis analizi Tavisuflad SeiZleba gavrceldes 

 
336 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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daSorebul zianzec,339 Tumca es sakiTxi Sefasebas saWiroebs,  
amitom mokled unda moxdes daSorebuli zianis saxeebis mimoxilva. 

 

5.11.2 daSorebuli zianis saxeebi da sxva ZiriTadi principebi 
daSorebul zianze saubrisas mxedvelobaSia misaRebi is 

faqti, rom masSi problemuria ara droSi da sivrceSi zianis 
daSoreba (magaliTad, xalxmraval adgilas asafeTqebeli 
mowyobilobis damontaJeba, romelic ramdenime dRis Semdeg 
afeTqdeba), aramed problemuria is safrTxe, romelic daSorebulia 
qmedebisgan im gagebiT, rom misi realizaciisTvis sxva garemoebebis 
arsebobaa aucilebeli.  

 

5.11.2.1 abstraqtuli safrTxis Seqmna 
sxvadasxva qveynaSi cnobilia iseTi qmedebebi, romlis 

akrZalvac damyarebuli im abstraqtul safrTxeze, romelsac erTi 
SexedviT zianis ar Semcveli qmedeba moicavs. zogjer msgavsi 
qmedeba akrZalulia, iqidan gamomdinare, rom is ubralod saSiSia. 
magaliTad, dasaSveb zomaze meti alkoholuri nivTierebis qveS 
myofi piris mier avtomobilis marTvis akrZalva. aRniSnuli qmedeba 
akrZalulia, radgan msgavs mdgomareobaSi adamianebi cudad 
marTaven avtomobils da Sesabamisad, safrTxes uqmnian 
garSemomyofebs. am akrZalviT, adamiani pasuxismgebeli iqneba im 
SemTxvevaSic, Tu igi aseT mdgomareobaSi avtomobils marTavs 
absoluturad cariel quCaze. metic, msgavsi tipis akrZalvaSi arc 
aris moazrebuli is, Tu ra zians SeiZleba iwvevdes avtomobilis 
marTva. is, rom es qmedeba mometebuli saSiSroebis Semcvelia 
dafuZnebulia kanonmdeblis Sefasebaze. analogiuria siswrafis 
gadaWarbebazec, saxelmwifo awesebs garkveul limits. am limitze 
metiT siaruli akrZalulia da es akrZalva vrceldeba yvelaze, 
Cveulebriv moqalaqesa da, aseve, magaliTad, iseT gamocdil 
mrbolelze, rogorc mixael Sumaxeria. aq mTavari kiTxva imaSi 
mdgomareobs, Tu ratom unda daemorCilos Sumaxeri ase brmad am 
akrZalvas maSin, roca man icis, rom, Tu 115 km saaTze metiT 
imoZravebs (vTqvaT 130 km saaTiT) igi mainc advilad daimorCilebs 
avtomobils? aris Tu ara daumorCileblobis SemTxvevaSi Sumaxeris 
qmedeba marTlsawinaaRmdego? 

erTi SesaZlo argumentia is, rom yvela unda daemorCilos im 
sqemas, romelsac saxelmwifo qmnis yvelas keTildReobisTvis. esaa 
ormxrivi dacvis SemTxveva, anu Tu yvela davemorCilebiT 
dawesebul siswrafis limitebs, es ara marto sxvebs daicavs Cvens 
mier avtomobilis gaufrTxilebeli marTvisgan, aramed dagvicavs 

 
339 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 
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Cvenc sxvebis mxirdan siswrafis gadaWarbebiT moZraobisgan. swored 
imis gamo, rom saxelmwifos mier dadgenili usafrTxoebis sqema 
raa yvelasTvis, aqedan gamomdinareobs damorCilebis 
valdebulebac.340 

Tu es asea, maSin Sumaxeris mier am wesebisadmi 
daumorCilebloba da siswrafis gadaWarbeba marTlsawinaaRmdegoa, 
radgan misi es gadawyvetileba egoisturia, magram, rodesac 
akrZalvebzea saubari es gadaWarbebuli naTqvamia, radgan ar 
SeiZleba adamiani daisajos egoistobis gamo. adamianebs aqvT 
ufleba iyvnen egoistebi piradi sargeblis miRebis gamo. da 
miTumetes Sumaxers SeuZlia usafrTxod gadaadgildes im 
SemTxvevaSic, Tu saxelmwifos mier dadgenil limitze swrafad 
ivlis. Sesabamisad, ratom ar aqvs mas ufleba Tavad gadawyvitos, 
ra aris misTvis ukeTesi? 

arsebobs sxva mizezic imasTan dakavSirebiT, Tu ratom 
iTvleba Sumaxeris qmedeba marTlsawinaaRmdegod. mas Sedeg, rac 
saxelmwifos mier dadgenilia wesi, gadaWarbebiT siaruli ukve 
safrTxis Semcvelia Tavad SumaxerisTvisac. amasTan, sagzao wesebi 
monawileebs avaldebulebs, gaufrTxildnen aramarto sakuTar Tavs, 
aramed sxva monawileebsa da, aseve, fexiT mosiaruleebs. radgan 
Sumaxeric sxvaTa msgavsad sazogadoebis Semadgeneli nawilia, 
masac aqvs damoriCilebis valdebuleba. Sumaxeri darwmunebulia 
iyos, rom mas advilad SeuZlia didi siswrafis dros manevrireba 
da es SeiZleba marTalic iyos, magram sxva mZRolebs molodini 
aqvT, rom siswrafes aravin aWarbebs da ar elodebian sxvisgan 
uecar da uCveulo manevrs. anu sxva sityvebiT, Sumaxerma SeiZleba 
akontrolos sakuTari avtomobili, magram mas ar SeuZlia imis 
ganWvreta, ramdenad SeZlebs sxva, misi uCveulo manevris Semxedvare 
avtomobilis damorCilebas. swored aseT situaciaSi qmnis igi 
safrTxes sxvebisTvis da swored amaSi mdgomareobs am qmedebis 
akrZalvis mizezi.  

im SemTxvevaSic, rodesac abstraqtuli safrTxis Semcveli 
qmedebis akrZalvaze midis saubari, safrTxe dayvanili unda iqnes 
konkretul safrTxemde da amis safuZvelze saxelmwifom igi unda 
akrZalos. meti dazustebisTvis, Tu mZRoli moZraobisas 
sawinaaRmdego zolSi gadadis da manevrs akeTebs maSin, rodesac 
ver xedavs iqidan momaval manqanas, maSin miuxedavad imisa 
relaurad modioda Tu ara manqana, misi qmedeba 
marTlsawinaaRmdegoa, radgan mas ar SeeZlo gaekontrolebina meore 
zolSi moZravi manqana. aseTi qmedeba qmnis realur/konkretul 
safrTxes da Sedegis miuxedavad unda daeqvemdebaros akrZalvas. 
gansxvavebulia SemTxveva, rodesac adamiani cariel gzaze moZraobs 

 
340 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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sawinaaRmdego zolSi maSin, rodesac xedavs, rom Semxvedri manqana 
namdvilad ar modis. am SemTxvevaSi safrTxe abstraqtulia. im 
SemTxvevaSi, rodesac rTulia safrTxis konkretul zianamde 
dayvana, akrZalvac minimumamde unda iqnes dayvanili. 

 

5.11.2.2 samomavlo intervencia 
is kanonmdebloba, romelic aregulirebs daSorebul zians, 

SesaZlebelia krZalavdes iseT qmedebasac, romelic TavisTavad 
safrTxis Semcveli ar aris, magram SesaZlebelia gamoiwvios raime 
safrTxe, Tu qmedebis Camdenisgan an mesame pirisgan ar 
ganxorcielda araswori samomavlo intervencia, magaliTad, iaraRis 
tareba, romelmac konkretuli ziani SeiZleba gamoiwvios mas 
Semdeg, rac iaraRis mesakuTre an mesame piri ukanonod gamoiyenebs 
mas. Sesabamisad, ziani daSorebulia da damokidebulia samomavlo 
intervenciaze, magram qmedeba dasjadia miuxedavad imisa, moxdeba 
Tu ara msgavsi intervencia. metic, realurad saziano qmedeba 
SeiZleba dadges mxolod iSviaT SemTxvevaSi, radgan adamianebis 
umetesoba vinc atarebs iaraRs saerTod ar iyenebs mas. 

samagaliTod gamodgeba, erT-erT wina paragrafSi naxsenebi 
braunis saqme, romlis mixedviTac sadomazoxistur sqesobrivi 
aqtivobisas, sxeulis mcire dazianebac kanondarRvevad gamocxadda, 
miuxedavad ,,msxverplis” gacnobierebuli Tanxmobisa.341 akrZalvis 
mTavari mizani iyo is, rom Sesabamis asaks miuRwevel biWebSi es 
qmedeba ar gavrcelebuliyo. 

am ori magaliTSi ganxilul SemTxvevebs, rom mivusadagoT 
standartuli zianis analizi kargad gamoCndeba, es ukanaskneli 
sxva adamianis intervenciis SemTxvevebs saerTo ar moicavs. 
xsenebuli analizi mxolod ikvlevs zianis albaTobisa da simZimis 
mimarTebas im gverdiTi movlenebisadmi, rac qmedebis akrZalvas 
SeiZleba axldes. iaraRis tareba unda aikrZalos im mometebuli 
riskis gamo, rac mas axlavs intervenciis SemTxvevaSi, xolo 
braunis saqmeze qmedeba ar unda aikrZalos, radgan erT-erT 
gverdiT movlenas adamianis pirad cxovrebas, gacilebiT meti ziani 
adgeba da ufro saWiroebs dacvas. is, rom sxvebis Semxedvare 
adamianma SeiZleba rame cudi qmedeba Caidinos samomavlod, 
sakmarisi safuZveli araa qmedebis asakrZalad. raRac sxva 
damatebiTia saWiro, rom qmedeba aikrZalos. saZiebelia sxva iseTi 
normatiuli kavSiri, romelic qmedebis ar akrZalvis SemTxvevaSi, 
daexmareboda, waaqezebda an xels Seuwyobda marTlsawinaaRmdego 
qmedebis Cadenas. 

 

 
341 Brown [1994] 1 AC 212. 
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5.11.2.2.1 normatiuli Carevis zogierTi tipi: waqezeba 

ra saxis normatiuli Carevaze SeiZleba iyos laparaki? 
yvelaze martivi SemTxvevaa waqezeba. magaliTad, sxva adamianis 
waqezeba, rom memkvidreobis miRebis yvelaze martivi gzaa sakuTari 
bebiis mokvla. SesaZlebelia vinmem CaTvalos, rom  msgavsi qmedebis 
akrZalva arRvevs gamoxatvis Tavisuflebas, magram normatiuli 
Careva aSkarad arsebobs: Tu adamians aqezeben, rom moklas 
sakuTari bebia, cxadia, rom wamqezebeli msgavs qmedebas emxroba. am 
SemTxvevaSi qmedeba marTlsawinaaRmdegoa wamqezeblis ganzraxvisa 
da qcevis obieqturi bunebidan gamomdinare.342 

 

5.11.2.2.2 mibaZva/imitacia 

aRniSnuli gansxvavdeba waqezebisgan, radgan zianis momtan 
qmedebaSi Casabmelad aqtiuri moqmedeba ar xdeba. isev braunis 
saqmes, rom mivubrundeT, aq swored mibaZvaze gakeTda aqcenti da 
iTqva, rom qmedeba ikrZaleboda, radgan cud magaliTs aZlevda 
axalgazrda Taobas. miuxedavad am erTi SexedviT misasalmebeli 
mizezisa, mainc ar iqneba swori am qmedebis Camdenis dasja sxva 
adamianebis samomavlo hipoTeturi qcevis gamo. Tu vinme erTveba 
raime aqtivobaSi da Tavis Tavze iRebs risks, es sulac ar niSnavs, 
rom sxva adamianic analogiur aqtivobaSi CaerTos. 
sadomazoxisturi seqsualuri urTierToba, ar niSnavs, rom es cud 
magaliTs aZlevs sxvebs da sxvebic CaerTvebian am aqtivobaSi. 

analogiurad xSiria saubari imis Taobaze, rom, magaliTad, 
Zaladobrivi filmebi axalisebs sxva adamianebs CaerTon am 
aqtivobaSi. SesaZlebelia es marTlac asea, magram gamoxatvis 
Tavisuflebas am SemTxvevaSi gacilebiT didi prioriteti eniWeba. 
aseve, albaToba imisa, rom, magaliTad, vinme televiziiT nanaxs 
yoveldRiur cxovrebaSi gadmoitans, dabalia. Sesabamisad, rTulia 
msgavsi qmedebebis akrZalvaze saubari, radgan, marTalia isini 
Seicavs cud magaliTebs magram aravis mouwodebs, msgavs aqtivobaSi 
CarTvisken. dostoevski Tavis nawarmoebSi ,,danaSauli da sasjeli” 
mkiTxvels mouwodebs TavianTi azri saxlis moxuci mesakuTris 
mimarT gonebaSi gadaafason. avtori aravis mouwodebs, rom vinmem 
realur cxovrebaSi marTla unda moklas msgavsi adamianebi. 

 

5.11.2.2.3 daxmareba: iseTi sagnebiT momarageba, rac zians iwvevs 
es daSorebuli zianis yvelaze rTuli SemTxvevaa. xSirad 

qmedeba, akrZalulia zianis gamo, romelic mxolod maSin 
realizdeba Tu sxva damoukidebeli qmedeba moyveba mas. amis kargi 
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magaliTia, iaraRis gayidvis SemTxvevebi, magram aq sakiTxavi isaa, 
rom ideaSia nebismieri nivTi SeiZleba borotad iqnes gamoyenebuli, 
maSin ratom ikrZaleba maincdamainc iaraRiT vaWroba? SesaZlebelia 
a-m gayidos manqana b-ze, xolo b-m es manqana imdagvarad marTos, 
rom daazianos sxvebi, maT Soris, SeiZleba es ganzrax gaakeTos. 
Tumca, miuxedavad amisa, aravin ar ganixilavs seriozulad 
manqanebiT vaWrobis akrZalvas. aseve, ar unda aikrZalos 
kompiuteris gayidvac, miuxedavad imisa, rom mTeli rigi 
danaSaulebis Cadenaa SesaZlebeli kompiuteriT. meore mxriv, 
TiTqmis yvela Tanxmdeba, rom avtomaturi cecxlsasroli iaraRis 
gayidva akrZaluli unda iyos. magram raSia am magaliTebs Soris 
gansxvaveba? 

erTi axsna SeiZleba mdgomareobdes albaTobaSi. albaToba 
imisa, rom nayidi avtomaturi cecxlsasroli iaraRi borotad iqnes 
gamoyenebuli, gacilebiT maRalia, vidre es manqanis SemTxvevaSia.343 
cxadia, albaToba mxedvelobaSia misaRebi, magram mxedvelobaSia 
misaRebi isic, rom gayiduli iaraRis mxolod mciredi procenti 
gamoiyeneba borotad, igive kompiuterebis meSveobiT Cadenil 
danaSaulebTan SedarebiT.344 meore, obieqturi Seracxvis sakiTxi 
mniSvnelovania, magram ara gadamwyveti. kompiuteris mwarmoebels 
SeiZleba hqondes garkveuli pasuxismgebloba myidvelis ukanono 
qmedebis gamo, magram amave dros mxedvelobaSia misaRebi saboloo 
zianis albaToba da is Sedegebi, rac kompiuteris gayidvis 
akrZalvas SeiZleba mohyves. 

kidev erTi axsna imaSi mdgomareobs, rom manqanebsa da 
kompiuterebs hyavs standartuli kanonieri momxmareblebi. manqana 
Seqmnilia imisTvis, rom mgzavri erTi adgilidan meoreze 
gadaiyvanos da swored gadaadgilebaa avtomobilis mTavari 
funqcia. Sesabamisad, manqanis gayidviT igulisxmeba, rom myidveli 
gadaadgildeba misTvis sasurvel adgilas. myidvels ar aqvs 
araviTari damoukidebeli samarTlebrivi an moraluri mizezi, rom 
Sewyvitos manqanis moxmareba. avtomobilis marTva, rogorc aseTi, 
arc marTlsawinaaRmdegoa da arc zianis momtani. 

avtomaturi cecxlsasroli iaraRis funqcia ganadgurebaa. 
Sesabamisad, gamyidveli ver ityvis, rom iaraRis gayidviT 
gamowveuli ziani SemTxveviTia da dakavSirebuli ar aris mis 
gayidvasTan. aq mTavari argumenti aris is, rom raRacis gayidva 
niSnavs gayiduli nivTis gadacemas myidvelisTvis im funqciis 
Sesasruleblad, rac am nivTs mTavar funqciad iTvleba.  es 
sakmarisi normatiuli Carevaa imisTvis, rom iaraRis gayidva 
marTlsawinaaRmdegod CaiTvalos da aqedan gamomdinare, moxdes 
misi kriminalizacia. 

 
343 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 172. 
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Tumca, Tu nivTis mTavari funqciidan amovdivarT, 
SesaZlebelia ufro rTuli SemTxvevebis moyvanac. magaliTad, 
arsebobs nivTebi, romlebsac ramdenime funqcia aqvs. mag., Zalayinis 
gamoyenebiT SesaZlebelia borduris mongrevac da adamianis 
mokvlac. maSin, rogor unda gadawyvdes es SemTxveva? saukeTeso 
gamosavali iqneba kriminalizaciis etapzeve saubieqturi mxaris 
raime niSnis (mens rea) damateba da imis dadgena, rom gamyidveli 
mxolod im SemTxvevaSi Cadis danaSauls, Tu man icis, rom nivTi 
mxolod arasaTanadod iqneba gamoyenebuli. 

magram nivTis funqciis dadgena problemuri sakiTxia. igi 
unda gadawydes konkretuli sazogadoebis kulturuli 
Taviseburebebisa da sazogadoebaSi nivTis aRqmadobis mixedviT. 
magaliTad, avtomaturi cecxlsasroli iaraRisgan gansxvavebiT, 
romlis funqcia mxolod gandagurebaa, cecxlsasrol iaraRTan 
(mag., pistoleti, revolveri) mimarTebiT saqme sxvagvaradaa. 
magaliTad, aSS-Si cecxlsasroli iaraRis tareba da gamoyeneba 
“prima facie” legitimuria. Sesabamisad, rTulia, mis gamyidvels 
pasuxi movTxovoT iaraRis gayidvisTvis. saqarTveloSi ki 
cecxlsasroli iaraRis funqciis socialuri gageba 
dakavSirebulia ZaladobasTan da sxva marTlsawinaaRmdego 
qmedebebTan. Sesabamisad, saqarTveloSi cecxlsasroli iaraRis 
saTanado pirobebis ararsebobis SemTxvevaSi gayidvisas advilia 
imis mtkiceba, rom gamyidvelis qmedeba marTlsawinaaRmdegoa. 

 

5.11.2.2.4 daxmareba: rCevis micema 

daxmarebis ufro naTeli magaliTia rCevis micema, magaliTad, 
wignis gamoqveyneba, sadac aRwerilia adamianis mokvlis sxvadasxva 
rCevebi. CaiTvleba Tu ara aseTi wigni waqezebad? cxadia, ara. es 
wigni iqneba receptiviT da receptebi, rogorc wesi, mkiTxvels 
arafrisken aqezebs. is ubralod aRwers rogor unda gaakeTos 
raRaca mkiTxvelma, Tu mas amis survili eqneba. miuxedavad amisa, 
receptis arsebobis azri mis gamoyenebaSia. saWmlis receptis wigni 
arsebobs imisTvis, rom xalxs saWmlis momzadebaSi daexmaros.345 
analogiuri iqneba adamianis mokvlis sxvadasxva xerxebze wigni, 
Sesabamisad, aseT dros SesaZlebelia gamoxatvis Tavisuflebis 
SezRudva da msgavsi wignis gamocemis akrZalva zianis principis 
safuZvelze. 

 

5.11.2.3 gaerTianebuli ziani 
gaerTianebuli zianis SemTxvevaSi qmedeba mxolod im 

SemTxvevaSi iwvevs zians, Tu sxva adamianebic Caidenen msgavs 
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qmedebas. magaliTad, narCenebisadmi mopyrobis wesis darRveva, rac 
wylis dabinZurebas iwvevs, danaSaulia, magram warmovidginoT es 
qmedeba mxolod im SemTxvevaSi iwvevdes janmrTelobisTvis zians, 
Tu ramdenime adamiani erToblivad moiqceva ase. Sesabamisad, 
adamianebis koleqtiuri qmedeba iwvevs zians. am SemTxvevaSi erTi 
adamianis mxridan narCenebis mopyrobis wesis darRveva araviTar 
zians ar iwvevs. 

aseT dros Tu mxolod erTi adamiani Cayris wyalSi narCenebs 
is monawileobas iRebs im zianis realizaciaSi, romelic dadgeba 
maSin Tu sxvebic analogiurad moiqcevian. is faqti, rom calke 
aRebuli misi qceva zians ar iwvevs, ar aTavisuflebs mas 
pasuxismgeblobisgan. amasTan, man ar icis sxvebic misnairad 
iqcevian Tu ara. amitomacaa, rom, rom aseTi qmedeba 
marTlsawinaaRmdegoa.346 

 

5.11.2.4 Sejameba 
rogorc daSorebuli zianis analizma gviCvena, mxolod 

standartuli zianis analizi, romelic pirdapiri zianis 
SemTxvevebs exeba sakmarisi ar aris qmedebis kriminalizaciisTvis 
da sxvadasxva qmedebaze sxvadasxva sakiTxia Sesafasebeli. 
daSorebuli zianisTvis garda, zianis dadgomis albaTobisa da 
simZimisa, Sesafasebelia gverdiTi movlenebi, anu adamianis 
uflebebis SezRudvis sakiTxi. kerZod, ramdenad SezRudavs qmedebis 
akrZalva adamianis uflebebs da ramdenad gamarTlebulia is. amas 
garda, gasaTvaliswinebelia obieqturi Seracxvis sakiTxic, kerZod, 
ramdenad aris swori, daSorebuli zianis Seracxva qmedebis 
Camdenze. swored am sakiTxis gadaWrisTvis dagvWirda zianis 
principis gadafaseba, radgan zianis principi srulyofil 
kriminalizaciis principad mxolod im SemTxvevaSi CaiTvleba Tu is 
daSorebuli zianis SemTxvevebis kriminalizaciasac axsnis. 
mTavaria, moqalaqeebma icodnen ratom da rodis SeiZleba 
SeezRudoT maT uflebebi. is, rom ziani daSorebulia, es sulac ar 
niSnavs imas, rom zianis principi masze ar gavrceldeba. 

 

5.12 zianis principis Sesatyvisis Zieba kontinentur samarTalSi 
 
imisaTvis, rom zianis principis gamoyenebis adgili vipovoT 

qarTul realobaSi, amisaTvis aucilebelia, mokled mimovixiloT, 
ra SeiZleba iyos zianis principis Sesatyvisi kontinentur da maT 
Soris qarTul samarTalSic. am mizniT am paragragSi erTmaneTs 
Sedardeba, erTi mxriv, zianis da meore mxriv, materialuri 

 
346 iqve 86. 
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marTlwinaaRmdegobis, socialuri saSiSroebisa da samarTlebrivi 
sikeTis cnebebi. 

 

5.12.1 ziani da materialuri marTlwinaaRmdegoba 
iqidan gamomdinare, rom zianis principis mTavari idea isaa, 

rom ar unda arsebobdes danaSauli zianis gareSe da iqidan 
gamomdinare, rom saqarTvelos sisxlissamarTlebriv realobaSi 
danaSaulis samsafexuriani sistemaa347, logikuria zianis adgili 
swored am samsafexurian sistemaSi moZiebuliyo.  ziani, romelic 
zianis principis dedaazria, SeiZleba veZioT marTlwinaaRmdegobisa 
da socialuri saSiSorebis an orive cnebis farglebSi. 

marTlwinaaRmdegoba sakmaod farTo cnebaa da Tavis TavSi or 
ganzomilebas aerTianebs. rogorc ukve aRiniSna, arsebobs 
materialuri da formaluri marTlwinaaRmdegoba. formaluri 
marTlwinaaRmdegoba gulisxmobs calkeuli qmedebis akrZalvas 
konkretuli sazogadoebis pozitiuri samarTliT. materialuri 
marTlwinaaRmdegoba (aRniSnuli cnebis gansazRvra franc fon 
listis saxels ukavSirdeba) niSnavs moraluri da socialuri 
Rirebulebebisadmi winaaRmdegobas348 da xsenebuls yvelaze zustad 
germanuli termini “Unrecht” aRwers. Tavis mxriv, am ukanasknel 
termins ufro moraluri datvirTva aqvs, is ufro amoralurobasa 
da antisazogadoebriobas exeba vidre, arasamarTlianobas. es arcaa 

gasakviri, radgan termini “Recht” (inglisurad “Law”) niSnavs 
samarTals, aseve, uflebasac da swored amitom mas ufro moraluri 
mniSvneloba aqvs da ufro metad damoukidebelia pozitiuri 
samarTlisgan.349 unda iTqvas, rom es termini ufro axlos 
materialur marTlwinaaRmdegobasTan dgas, romelic formaluri 
marTlwinaaRmdegobisgan gansxvavebiT arsebobs maSin, rodesac 
(garda imisa, rom qmedeba aRwerilia pozitiur samarTalSi), ar 
arsebobs marTlwinaaRmdegobis gamomricxveli arcerTi garemoeba.350 
inglisurSi aRniSnuli terminia ara “unlawfulness”, aramed “wrong” an 
“wrongfulness”. 

 
347 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, mecxre gamocema, 
Tbilisi, 2013, 62. 
348 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 97. TinaTin wereTelis mixedviT, yovel danaSauls aqvs ori 
mxare_materialuri (qmedobis sazogadoebrivi saSiSroeba) da formaluri 
(qmedebis 
marTlwinaaRmdegoba).~ ix. wereTeli T., sisxlis samarTlis problemebi, I tomi, 
Tb., 2007, 171. 
349 Naucke, W., “An Insider’s Perspective on the Significance of the German Criminal Law Theory’s 

General System for Analyzing Criminal Acts”, in: B.Y.U.L. Review, no. 3, 1984, 311. 
350 ix. magaliTad, turava m., sisxlis samarTali, zogadi nawilis mimoxilva, 
meSvide gamocema, Tb., 2008, 185, romlis mixedviTac qmedeba maSinaa materialurad 
marTlsawinaaRmdego, rodesac igi marTlwinaaRmdegobis gamomricxveli arc erTi 
garemoebiT ar SeiZleba gamarTldes. 
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zemoaRniSnulidan gamomdinare, warmoiSveba ori kiTxva: 
SesaZlebelia ziani iyos danaSaulis samsafexuriani sistemis meore 
elementis nawili da Tu SesaZlebelia, ramdenad aris is 
dakavSirebuli materialur marTlwinaaRmdegobasTan? sxva 
sityvebiT - zianis ararseboba gamoricxavs qmedebis materialur 
marTlwinaaRmdegobas? 

pirvel kiTxvaze SesaZlebelia dadebiTi pasuxis gacema: Tu 
materialuri marTlwinaaRmdegoba ganxilulia, rogorc adamianis, 
sazogadoebis an socialurad daculi samarTlebrivi sikeTis 
dazianeba an safrTxis Seqmna, maSin raRac doziT ziani (dazianeba 
da safrTxis Seqmna (daSorebuli ziani)) arsebobs. amas Tu 
davumatebT, im faqts, rom ssk-is me-7 muxlis me-2 nawiliT mcire 
mniSvnelobis qmedebis gamo pasuxismgeblobis gamoricxvas 
zogierTi mecnieri swored marTlwinaaRmdegobis gamoricxvas 
ukavSirebs,351 maSin pirvel kiTxvaze SesaZlebeli unda iyos 
dadebiTi pasuxis gacema.  

mcire mniSvnelobis sakiTxze meti sicxadisTvis unda iTqvas, 
rom prof. merab turavas mixedviT, ssk-is me-7 muxlis me-2 
nawilidan gamomdinare, arsebobs qmedebebis mcire mniSvnelobis 
samgvari gageba: 1. igi warmoadgens qmedebis Semadgenlobis 
gamomricxvel garemoebas; 2. igi warmoadgens sisxlissamarTlebrivi 
pasuxismgeblobis gamomricxvel materialur-samarTlebriv 
garemoebas da 3. igi warmoadgens sisxlissamarTlebrivi devnis 
damabrkolebel procesualur-samarTlebriv garemoebas.352 
profesori m. turava miiCnevs, rom qmedebis mcire mniSvneloba 
warmoadgens materialur-samarTlebriv problemas. qmedebis mcire 
mniSvneloba gamoricxavs qmedebis Semadgenlobas,353 Tumca, iqve 
uTiTebs, rom mcire mniSvnelobis ganmsazRvreli kriteriumebi ar 
aris mocemuli kanonSi da igi unda ganisazRvros 
samarTalwarmoebis procesSi.354 gasaziarebelia, m. turavas  pozicia 
im nawilSi, rom aRniSnuli materialur samarTlebriv problemas 
warmoadgens, magram is, rom mcire mniSvneloba qmedebis 
Semadgenlobas gamoricxavs ewinaaRmdegeba gabatonebul 
sasamarTlo praqtikas. magaliTad, Tbilisis saapelacio 
sasamarTlos 2016 wlis 23 martis ganaCenSi miTiTebulia, rom 
qmedebis mcire mniSvnelobaze saubrisas yuradReba ara mxolod 
materialur zians unda mieqces, aramed qmedebis xasiaTsa da masSi 
gamoxatul marTlsawinaaRmdego nebasac.355 cxadia qmedebis 

 
351 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 99. 
352 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 
2013, 79-80. 
353 iqve. 
354 iqve. 
355 Tbilisis saapelacio sasamarTlos 2016 wls 23 martis #1b-165-16 
gadawyvetileba. 
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marTlsawinaaRmdego neba qmedebis Semadgenlobis etapze ver 
dadgindeba. marTlsawinaaRmdego neba dgindeba bralis etapze. 
metic, msgavsi praqtika aqvs saqarTvelos uzenaes sasamarTlosac, 
romelic araerT gadawyvetilebaSi uTiTebs, rom qmedebis mcire 
mniSvnelobis Sefasebisas, aucilebelia saqmis faqtobrivi 
garemoebebis Sefaseba erToblivad - Cadenili qmedebis xasiaTisa da 
simZimis, sazogadoebrivi saSiSroebis xarisxis, damnaSavis 
pirovnuli maxasiaTeblebisa da misi warsuli cxovrebis 
gaTvaliswinebiT.356 amas garda, uzenaesi sasamarTlo damatebiT 
uTiTebs, rom saqarTvelos ssk-is me-7 muxlis me-2 nawilis 
gamosayeneblad aucileblad unda dadgindes, rom damnaSave piris 
ganzraxva mimarTuli iyo iseTi mcire mniSvnelobis mqone qmedebis 
Cadenisken, romelic umniSvnelo zians ayenebs an aseTi zianis 
safrTxes uqmnis samarTliT dacul sikeTes.357 Sesabamisad, 
sasamarTlo praqtikis analizi cxadyofs, rom mcire mniSvnelobis 
arsebobisTvis aucilebelia mTeli rigi iseTi garemoebebis 
dadgena, romelic danaSaulis samsafexuriani sistemis pirvel 
elements bevrad scdeba. magaliTad, marTlsawinaaRmdego nebis 
dadgena da mcire mniSvnelovani zianis miyenebis ganzraxva qmedebis 
Semadgenlobis etapze ver dadgindeba da amitom qmedebis 
Semadgenlobas ver gamoricxavs. aseT dros adamiani Cadis sisxlis 
samarTlis kodeqsiT akrZalul qmedebas, anu asrulebs danaSaulis 
pirvel elements. 

rac Seexeba im faqts, mcire mniSvneloba gamoricxavs Tu ara 
marTlwinaaRmdegobas, amasac uaryofiTi pasuxi unda gaeces. 
kodeqsis Canaweri – qmedeba mcire mniSvnelobisaa da amitom ar 
warmoadgens danaSauls miuTiTebs bralis dabal xarisxze da 
iqidan gamomdinare, rom brali danaSaulis mesame elementia, igi 
ver gamoricxavs meore elements – marTlwinaaRmdegobas. amis 
dasturad gamodgeba is faqti, rom magaliTad, aucilebeli 
mogeriebis gamoyeneba dauSvebelia marTlzomieri qmedebis 
sawinaaRmdegod.358 aseT dros, Tu a. Sedis maRaziaSi da iparavs 
asanTs (Sefasebuls 5 TeTrad), maSin maRaziis gamyidvels SeuZlia 
a-s qmedeba aucilebeli mogeriebis farglebSi moigerios. im 
msjelobidan gamomdinare, rom aucilebeli mogerieba ar daiSveba 
marTlzomieri qmedebis winaaRmdeg, xolo maRaziis mepatrones aqvs 
aucilebeli mogeriebis ufleba miuTiTebs imaze, rom qmedeba mcire 
mniSvnelobisaa Tu ara, es marTlwinaaRmdegobas ar gamoricxavs, 

 
356 ix. saqarTvelos uzenaesi sasamarTlos 2018 wlis 1 agvistos №154ap-18 
gadawyvetileba. aseve, ix. saqarTvelos uzenaesi sasamarTlos 2018 wlis 22 

Tebervlis №510ap-17 gadawyvetileba. 
357 ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 17 ivlisis №164ap-17 
gadawyvetileba. 
358 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 
2013, 188. 
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rom gamoricxavdes maSin maRaziis mepatrones ar eqneboda 
aucilebeli mogeriebis ufleba. a-s qmedeba mcire mniSvnelovnad 
CaiTvleba radgan mas mcire mniSvnelobis zianis miyenebis ganzraxva 
hqonda, rac bralis dabal xarisxze miuTiTebs da es dadgindeba 
bralis etapze.  

garda amisa, zianis cneba zianis principisTvis aranormatiuli 
gagebiT ixmareba (fainbergis ganmartebiT – sxvisi interesis 
xelyofa), xolo materialuri marTlwinaaRmdegoba mxolod 
pozitiur samarTalSi unda veZioT. Tu ziani gauTanabrdeba 
marTlwinaaRmdegobas, maSin misi farglebi gaumarTleblad 
SeizRudeboda da amiT, Tavis mxriv, SezRudavda zianis principsac. 

yovelive zemoaRniSnuli safuZvelze, zianis adgili 
danaSaulis samsafexuriani sistemis meore elementSi ver moiZebna. 
meore elementi xsnis mxolod imas, Tu ra aris 
marTlwinaaRmdegoba da es ukanaskneli aucileblad zianisgan 
gancalkevebiT unda iyos danaxuli. ziani da marTlwinaaRmdegoba 
Sesatyvisi cnebebi ar aris. 

 

5.12.2 ziani da socialuri saSiSroeba 
socialuri saSiSroeba warmoadgenda termins, romelic 

danaSaulis ZiriTad cnebad gamoiyeneboda  yofil sabWoTa kavSiris 
qveynebSi da maT Soris - saqarTveloSic. miuxedavad sabWoTa 
kavSiris daSlisa, am termins Tavisi mniSvneloba ar daukargavs, 
radgan sazogadoebasa da sazogadoebis socialuri interesebze 
aqcenti srulad sabWoTa gamogoneba ar aris. magaliTad, fon 
listi Tvlis, rom arsebiTad ukanono qmedebebi is qmedebebia, 
romelic socialurad saSiSia. msgavsi midgoma aqvs Temur 
cqitiSvilsac, romlis mixedviT, danaSauli socialurad saSiSi 
qmedebaa.359 
 marTalia, sabWoTa kavSiris daSlis Semdeg es termini, erTi 
SexedviT, materialurma marTlwinaaRmdegobam Caanacvla, Tumca mas 
Tavisi mniSvneloba bolomde arasdros daukargavs. marTlac, Tu 
socialuri saSiSroeba ganimarteba farTod da ara ubralod im 
socilisturi mniSvnelobiT, rac sabWoTa kavSiris dros iyo, 
davinaxavT, rom am termins farTo gamoyeneba SeiZleba hqondes. Tu 
socialur saSiSroebas ganvixilavT, rogorc ,,sazogadoebisaTvis 
zians”, maSin zianis principSi mocemuli ,,sxvebSi” SeiZleba swored 
sazogadoebisTvis ziani iqnes moazrebuli (anu swored sazogadoeba 
gaxdes sisxlis samarTlis wesiT daculi mTavari obieqti). 

 
359 cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis 
Semqmneli deliqtebi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, Tbilisi, 2014, 185. 
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 Tumca is, rom ,,sxvebSi” sazogadoeba SeiZleba 
igulisxmebodes (amis Sesaxeb wina paragrafebSic iyo saubari) 
sakmaod didi safrTxis Semcvelia im mxriv, rom SeiZleba ase 
abstraqtulad sazogadoebaze zianis mibmam, sakmaod gazardos im 
qmedebaTa wre, romelic kriminalizacias SeiZleba 
eqvemdebarebodes.360  
 aqedan gamomdinare, Tu sazogadoeba dacvis obieqtia, unda 
iyos meoradi dacvis obieqti im konteqstSi, rom sazogadoeba 
Sedgeba individualebisgan da individis interesis darRveva 
sazogadoebis interesis darRvevasac udris. Tavis mxriv, 
sazogadoebis meorad msxverplad ganxilva niSnavs imas, rom 
,,sazogadoebisTvis ziani” zianis principis qveS mxolod meorad 
xasiaTs atarebs, isic mxolod imis gamo, rom sazogadoebisTvis 
ziani individisTvis ziansac gulisxmobs. 
 CvenTvis saintereso iyo dagvedgina, Tu SeiZleba socialuri 
saSiSroeba an saSiSoreba Seesatyvisebodes zians. aRniSnul 
kiTxvasac uaryofiTi pasuxi unda gaeces - saSiSroeba, safrTxis 
Seqmna, safrTxeSi Cayeneba yvelaze ukeTes SemTxevvaSi SeiZleba 
iwvevdes zians. is momavalze orientirebuli, savaraudo zians 
asaxavs da amitom Zalian gansxvavdeba calke aRebuli zianisgan. 
saubari imis Taobaze, rom raRaca sazianoa gamomdinareobs iqidan, 
rom am raRacam warsulSi gamoiwvia ziani, maSin, rodesac saubari 
imaze, rom raRaca safrTxis Semcvelia, araviTar warsul 
gamocdilebas ar emyareba. amasTan, saSiSroeba gacilebiT ufro 
bundovani terminia, vidre ziani da Sesabamisad, SeiZleba 
gadaWarbebuli kriminalizaciis safuZveli gaxdes. swored amitom, 
keTdeba daskvna, rom socialuri saSiSroeba ar iqneba zianis kargi 
Sesatyvisi.  
 

5.12.3 ziani da samarTlebrivi sikeTe 

 me-19 saukunis ocdaaTian wlebSi birnbaumma Camoayaliba 
samarTlebrivi sikeTis dacvis moZRvreba, romlis Tanaxmad, 
danaSauli xelyofs sikeTes, romelic adamians bunebisgan, 
sazogadoebisgan, da upirveles yovlisa, pozitiursamarTlebrivi 
normebiT aqvs.361 aRniSnulze daydnobiT, listma danaSauli 
ganmarta, rogorc samarTlebrivad daculi interesebis xelyofa.362 
am ori ganmartebidan gamomdinare SeiZleba, iTqvas, samarTlebrivi 

 
360 Hassemer, W., “Kennezeichen und Krisen des Modernen Strafrecht”, in: Zeitschrift für Rechtspolitik, 

1992, 381. 
361  ix. Haft F., Strafrecht, AT, 8. Aufl., München, 1998, S. 73 citirebulia, cqitiSvili T., 
adamianis sicocxlisa da janmrTelobisTvis safrTxis Semqmneli deliqtebi, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, 
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2014, 
146. 
362 iqve 147. 
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sikeTe aris adamianis an iuridiuli erTobis kanoniT daculi 
samarTlebrivi interesebi. samarTlebrivi sikeTe SeiZleba iyos 
rogorc bunebrivi qonebrivi sikeTe (mag., miwa, wyali), materialuri 
sikeTe (sakvebi, fuli da a.S.) ise araqonebrivi sikeTe (ganaTleba, 
Tavisufleba, usafrTxoeba da a.S.).363 samarTlebrivi sikeTis cneba, 
rogorc wesi, gagebulia, rogorc samarTliT daculi interesis 
garanti, romlis umTavresi funqcia kanonmdeblisa da sasamarTlos 
SezRudvaa, sxva sityvebiT, samarTlebrivi sikeTis arsi 
kriminalizaciisa da am procesis ganmartebisTvis racionaluri 
kriteriumis SemuSavebaa.364 swored amitom, es termini anglo-
amerikuli zianis principis saukeTeso kontinentur alternativas 
unda warmoadgendes. 
 

5.12.3.1 zianis cnebasTan Sedareba 

 zians da samarTlebriv sikeTes aqvs erTi mTavari saerTo - 
orives Sexeba aqvs interesebTan. interesi aris maTi kveTis 
wertili. ziani sxvisi interesis xelxyofaa, xolo samarTlebrivi 
sikeTe, samarTlebrivad daculi interesia.365 miuxedavad am 
mniSvnelovani saerTo maxasiaTeblisa, maT Soris mainc arsebobs 
sxvaoba: samarTlebrivi sikeTis cnebaSi, rogorc gamoCnda arsad 
Cans ,,sxvebi”, maSin, rodesac liberaluri zianis principi swored 
sxvebisTvis zians moiTxovs (sakuTari TavisTvis ziani am principis 
mixedviT akrZalvas ar eqvemdebareba). swored amitom unda 
vivaraudoT, rom samarTlebrivi sikeTis Teoria ar gamoricxavs 
paternalizms.366 imisaTvis, rom samarTlebrivi sikeTe iseTive 
efeqtiani cneba gaxdes kriminalizaciisTvis, rogoric ziania, maSin 
am cnebaSi aucileblad unda Sevides ,,sxvebi” (mag., sxvebisTvis 
daculi samarTlebrivi interesi). amisaTvis, unda gamoiricxos ara 
marto paternalizmisa da moralizmis safuZvelze daculi 
samarTelbrivi sikeTe, aramed unda SieizRudos am cnebis qveS 
moazrebuli ziani, anu is ziani, romelic samarTlebrivi sikeTis 
xelyofis Semdeg arsebobs. aseTi formiT gamoxatuli zianis 
SezRudvaSi igulisxmeba mxolod iseTi samarTlebrivi sikeTis 
xelyofa, romelic azianebs sxvebs an uqmnis sxvebs zianis 
safrTxes. 

 
363 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 104. 
364 Sevón, K. . ‘The concepts of “Rechtsgut”, “Handlung” and “Schuld” ’, in: Lahti R. and Nuotio K.  (eds.), 

Criminal Law Theory in Transition – Finnish and Comparative Perspectives, Finnish Lawyer’s Publishing 

Company, Helsinki, 1992, 152. 
365 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental 

Counterparts, Springer, 2007, 105. 
366 Hirsch, A. von and Wohlers, W., “Rechtsgutstheorie und Deliktstruktur – zu den Kriterien fairer 

Zurechnung”, in: Hefendehl R., Hirsch  A. von  and Wohlers W. (eds.), Die Rechtsgutstheorie – 

Legitimationsbasis des Strafrechts oder dogmatisches Glasperlenspiel?, Nomos Verlagsgesellschaft, Baden 

Baden, 2003, 79. 
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5.12.3.2 samarTlebrivi sikeTis ,,kanoniereba” 

garda zemoaRniSnulisa, imisaTvis, rom samarTlebrivma 
sikeTem Seasrulos kritikuli funqcia, is aucileblad unda 
arsebobdes pozitiuri samarTlis miRma. sxva SemTxvevaSi, Tu yvela 
samarTlebriv sikeTes pozitiuri samarTali adgens, maSin is yvela 
danaSaulSi iqneba moazrebuli da kriminalizaciis etapze 
SeuZlebeli gaxdeba samarTlebriv sikeTeze msjeloba da mas 
araviTari kritikuli ganzomileba ar eqneba. roqsinis azriT, 
samarTlebrivi sikeTis adgili unda iyos pozitiuri sisxlis 
samarTlis gareT, magram ara samarTlis gareT anu is unda 
gamomdinareobdes samarTlis sistemidan an ukve unda arsebobdes 
samarTlis sferoSi (lato sensu).367 kidev erTi gza samarTlebrivi 
sikeTis gasaanalizeblad aris is, rom isini moviazroT rogorc 
sxvebis mniSvnelovan interesebad, romelzec adamians aqvs 
moTxovnis ufleba. swored es ukanaskneli warmoadgens interesebis 
fon hirSiseul ganmartebas, rodesac is samarTlebrivi sikeTis 
gansazRvras cdilobs.368 Sesabamisad, roqsinisgan gansxvavebiT, 
romelic, marTalia, samarTlebriv sikeTes pozitiuri sisxlis 
samarTlis miRma xedavs, magram mainc samarTlebriv sistemaSi, fon 
hirSi gvTavazobs samarTlis CarCoebidan gasvlas. misi azriT, 
samarTlebrivi sikeTe kriminalizaciamde, ubralod sikeTea, 
moraluri ufleba, romelic swored kriminalizaciis Semdeg 
gaxdeba samarlebrivi sikeTe, kriminalizaciis mizanic swored isaa, 
rom am sikeTis dacva ufro metad efeqtianad moxdes.  
  

 

5.12.3.3 Sefaseba 
zemoaRniSnuli mokle mimoxilvis Semdeg movida dro 

Sefasdes, warmoadgens Tu ara samarTlebrivi sikeTe anglo-
amerikuli zianis cnebis da misgan gamomdinare zianis principis 
paralels. 

am kiTxvaze pasuxis gacemisas aucileblad unda SevexoT 
kontitentze samarTlebrivi sikeTis cnebisadmi damokidebulebas. 
zogs es cneba gamousadegari hgonia, radgan mxolod 
aRwerilobiTia an imitom, rom siRrmiseulad ver xsnis sakiTxs da 
miuxedavad sakmao literaturisa, mxolod zedapirulad gamoiyeneba 

 
367 citirebulia Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and 

Continental Counterparts, Springer, 2007, 110. 
368 Hirsch, A. von, “Das Rechtsguts Begriff und das “Harm Principle” “, in: Hefendehl R., Hirsch A. von, 

and Wohlers W. (eds.), Die Rechtsgutstheorie – Legitimationsbasis des Strafrechts oder dogmatisches 

Glasperlenspiel?, Nomos Verlagsgesellschaft, Baden Baden, 2003, 18. 
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samarTlebriv realobaSi.369 rTulia, magaliTad, am sakiTxze 
kriminolog iareborgis komentari, romelic uTiTebs, rom “raRac 
ise ver aris am cnebasTan dakavSirebiT, radgan 200 - wliani 
inteleqtualuri aqtivobis miuxedavad, man ufro meti bundovaneba 
Seqmna vidre sicxade”.370 amas garda, rogorc gamoCnda, am or 
termins Soris didi sxvaobaa. pirveli, ziani, rogorc es mocemulia 
zianis principSi, gacilebiT viwro cnebaa vidre samarTlebrivi 
sikeTe, gansakuTrebiT samarTlebrivi sikeTis pozitivisturi 
gagebasTan SedarebiT. es ukanaskneli aerTianebs yvela 
Rirebulebas, interess, sikeTes, romelic kanoniTaa daculi da 
romlisgan gadaxvevac iwvvevs zians, magram ara zians sxvebisTvis, 
romelic zianis principis qvakuTxedia. 

meore - wminda aRwerilobiTi bunebis samarTlebrivi sikeTe 
warmoadgens gamousadegar instruments qmedebis kriminalizaciis 
Sesafaseblad. Tu samarTlebrivi sikeTe yovelTvis pozitiuri 
sisxlis samarTlidan gamomdinareobs, maSin ar arsebobs iseTi 
danaSauli, romelic raime samarTliT dacul interess ar icavs. 
aqedan gamomdinare, samarTlebriv sikeTes damoukidebeli 
mniSvneloba ar gaaCnia, yovelTvis mibmulia danaSauls da zianis 
principisgan gansxvavebiT araviTar rols ar TamaSobs qmedebis 
kriminalizaciisas. 

mesame - yovelTvis didi sifrTxilea saWiro, rodesac ori 
gansxvavebuli sistemis cnebis erTmaneTTan Sedareba xdeba. sakmaod 
rTulia erTi terminis an cnebis dakavSireba sxva mniSvnelobis 
mqone cnebasTan da Semdeg misi gadmoReba sxva samarTlebriv 
realobaSi, kulturasa da tradiciebSi. swored amitom, imis 
nacvlad, rom vikvlioT, ramdenad warmoadgens erTi cneba meoris 
Sesatyviss, umjobesia imaze dafiqreba, SeuZlia Tu ara zianis 
princips ufro meti damajerebloba Sematos samarTlebrivi sikeTis 
Teorias. ziansa da zianis princips SeuZlia swored iseTi 
kritikuli ganzomilebis Seqmna, rac samarTlebriv sikeTes 
esaWiroeba da rac saSualebas miscems am ukanasknels, Tavi 
daaRwios pozitiuri samarTals. 

  

5.13 zianis principis buneba da misi SesaZlo adgili 

samarTlebriv sivrceSi 
  
 me-5 Tavis sxvadasxva paragrafebSi zianis principis 
srulyofili analizis safuZvelze, SesaZlebelia daskvnis gakeTeba, 
Tu ramxela potenciali aqvs mas da rogor aris ugulebelyofili 

 
369 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 116. 
370 Jareborg  N.,  “Criminalization as Last Resort (Ultima Ratio)”, in: Ohio State Journal of Criminal Law, 

vol. 2:2, 2005, 524. 
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xsenebuli principi kontinenturi samarTlis mier. warmoudgenelia 
Tanamedrove liberalur demokratiul saxelmwifoSi saxelmwifo 
axdendes qmedebis kriminalizacias da igi amas ar miyvebodes zianis 
principis Sesabamisad. zianis principi unda iyos kriminalizaciis 
procesis sawyisi etapi (mowinave safuZveli) da swored masze unda 
gadiodes nebismieri akrZalvis sazrisi. winaaRmdeg SemTxvevaSi 
kriminalizaciis procesi iqneba dausabuTebeli procesi, romlis 
erTderTi axsnac Cven mxolod ganmartebiT baraTebSi SegviZlia 
veZeboT. dRevandeli realobidan gamomdinare, gamoCnda rogori 
problemuri SeiZleba aRmoCndes ganmartebiTi baraTebi, radgan 
maTSi kriminalizaciis realuri mizezebi saTanado dasabuTebis 
gareSea gadmocemuli. mniSvnelovania am principis qarTul sisxlis 
samarTalSi gadmotanis Taobaze daiwyos fiqri da gamoinaxos misi 
adgili da swored amis mcdelobaa es paragrafic. 
 zianis principis bunebasa da mis SesaZlo adgilTan 
dakavSirebiT kvlav arsebobs pasuxgaucemeli kiTxvebi. magaliTad, 
mcire mniSvnelobis qmedebis msgavsad unda iyo is materialur 
samarTlebrivi principi Tu procesualuri? aris Tu ara is 
sisxlis samarTlis principi Tu zogadad samarTlebrivi principia? 
saerTo samarTlebrivi principia is Tu sxva, samarTlis gareT 
mdgomi principi? iqneb ,,meta” principia iareborgis ultima ratio 

principis msgavsad?371 
 pirvel or kiTxvaze pasuxis gasacemad SesaZlebelia zianis 
principi Sedardes masTan axlo mdgom princips – sisxlis 
samarTalis, rogorc ukanaskneli saSualebas (ultima ratio princips).372 
zianis principi, rogorc kriminalizaciis principi, pirvel rigSi 
sisxlis samarTlis politikis principia da swored amitom, kanonis 
Seqmnamde arsebobs. igi winare samarTlebrivi principia. 
analogiurad aris “ultima ratio” principi, magram amasTan erTad is 
sisxlissamarTlebrivi principicaa, amitom, SesaZlebelia zianis 
principis adgili sisxlis samarTlis zogad nawilSi iyos. maSin, 
rodesac sisxlis samarTlis kerZo nawili adgens konkretul 
zianebs, zogadi nawili arsebobs imisTvis, rom masSi gaiweros 
principebi, pasuxismgeblobis gamomricxveli garemoebebi, zogadi 
wesebi da a.S. Sesabamisad, savsebiT SesaZlebelia masSi asaxva 
zianis principmac hpovos. daglas husakic msgavs azrs aviTarebs da 
svavs ritorikul kiTxvas: ,,Tu sisxlis samarTlis zogadi nawilis 
doqtrinebi kerZo nawilSi mocemuli danaSaulebis struqturas 
zRudavs, maSin ratom ar SeiZleba amave doqtrinebma gansazRvros 
iseTi qmedebebi, romlebic kriminalizacias unda 

 
371 ix.: Jareborg  N.,  “Criminalization as Last Resort (Ultima Ratio)”, in: Ohio State Journal of Criminal 
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eqvemdebarebodes?”373 cxadia, zianis principis zogad nawilSi 
moTavseba ar niSnavs imas, rom kanonmdebeli am principiT iqneba 
SeboWili da mas gayveba da ar airCevs, magaliTad, paternalizms, 
rogorc kriminalizaciis erT-erT safuZvels, magram aq mxolod 
imis mtkiceba xdeba, rom, Tu zianis principi unda iyos 
sisxlissamarTlebrivi principi, maSin misi adgili swored zogad 
nawilSi unda iyos da ara sxvagan. 
 SesaZlebelia, bunebiT zianis principi ufro axlos idges 
sisxlissamarTlebriv principTan, magram is SeiZleba mainc ufro 
meta samarTlebriv374 anu zekanonur principad moviazroT. 
aRniSnuli, pirvel rigSi, Tavad zianTan (im gagebiT, rogorc es 
zianis principSi mocemuli) aris dakavSirebuli, kerZod, ziani 
zekanonuri kategoriaa, romelic sisxlis samarTlis gareT dgas. es 
logikuricaa, radgan imisTvis, rom zianma Tavisi SemzRudavi 
funqcia Seasrulos, is samarTlis gareT unda idgas. winaaRmdeg 
SemTxvevaSi, Tu Cven mas samarTlebriv cnebad ganvixilavdiT, yvela 
qmedeba rac kanoniT iqneboda akrZaluli Tavis TavSi zianis 
matarebulic iqneboda. anu Tavad faqti, rom qmedeba akrZalulia, 
gautoldeboda faqts, rom qmedeba zianis momtania. akrZalvis faqti 
Tu imas niSnavs, rom qmedeba zians Seicavs maSin kriminalizaciis 
legitimurobis Taobaze argumentacia iqneboda wriuli, radgan Cven 
zians yvela akrZalul qmedebaSi vipovidiT.375 TavisTavad, zianis 
principic iqneboda aRwerilobiTi da ara normatiuli principi da 
es mas gamouyenebls gaxdida. swored es aris imis mizezi, Tu ratom 
ar unda gauTanabrdes ziani akrZalul Sedegs.376 akrZaluli Sedegi 
yvela sisxlis samarTlis normis Semadgeneli nawilia (radgan 
isini Sedegis dadgomas krZalaven) da masze dayrdnobiT 
kriminalizaciis marTebuloba ver Sefasdeba, sxva sityvebiT - 
qmedebis akrZalva ar niSnavs, rom is sxvebisTvis zianis momtania.   
 Sesabamisad, sulac ar aris saWiro zianis principi pozitiur 
samarTalSi iyos. isic sakmarisi iqneboda, rom is gaxdes Teoria da 
kriminalizaciis sakiTxze msjelobisas sawyis wertilad iqces. 
metic, is pozitiur samarTalSi ar unda iyos, radgan misi 
gamoyeneba kanonmdeblis funqciaa. is adgens im limitebs, rac 
kanonmdebelma unda miiRos mxedvelobaSi im sakiTxis gadawyvetisas, 
unda moxdes Tu ara qmedebis kriminalizacia. Tavis mxriv, SeiZleba 
amave logikaze dayrdnobiTY vinmem ifiqros, rom, Tu arc pozitiur 
samarTlebrivi principia maSin misi adgili konstituciaSi iyos da 
ara sisxlis samarTalSi. am arguments aqvs arsebobis ufleba, 
magram yvelaze metad misaRebi iqneboda zianis principi zekanonur 

 
373 iqve 18-19. husaki doqtrinaSi moiazrebs wesebs, principebs, pasuxismgeblobis 
gamomricxvel garemoebebs da sxva. 
374 am konteqstSi samarTlebrivSi, pozitiuri samarTali igulisxmeba. 
375 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 
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principad iqnes ganxiluli zianis bunebidan gamomdinare, yvela 
sxva princpze maRla mdgomad. yvela sxva principze maRla mdgomi, 
radgan sisxlis samarTlis kanonis yvelaze SemzRudavi bunebidan 
gamomdinare, Tavad am kanonis SemzRudavi principi TavisTavad 
yvela sxva principze aRmatebuli unda iyos.  
 amiT ziansa da zianis principis analizi aq dasruldeba. 
kidev erTxel unda iTqvas, rom zianis principi kriminalizaciis 
umTavresi principia da yvela gonieri kanonmdebeli swored am 
principis unda efuZnebodes qmedebis akrZalvis mizanSewonilobaze 
msjelobisas, magram sainteresoa, kidev sxva ra principebi SeiZleba 
gaaCndes saxelmwifos kriminalizaciis sakiTxis gadawyvetisas, Tu 
SesaZlebelia imis mtkiceba, rom zianis principi kriminalizaciis 
umTavresi da sakmarisi principia? swored am kiTxvaze pasuxis 
gacemas daeTmoba winamdebare naSromis darCenili nawili, xolo 
momdevno TavSi gaanalizdeba, kriminalizaciis kidev erT safuZveli 
– paternalizmi, moxdeba misi kritikuli analizi da msjeloba imis 
Taobaze, ramdenad SesaZlebelia paternalizmi kriminalizaciis 
safuZveli iyos.  
 

6 paternalizmi: paternalisturi akrZalvebis mimoxilva 

 
 miuxedavad imisa, rom termins ,,paternalisturi Zalaufleba” 
sakmaod didi istoria aqvs, Tavad termini ,,paternalizmi” mxolod 
me-19 saukunis miwurulidan gamoiyeneba.377 xsenebuli termini manamde 
gavrcelebuli terminis ,,patriarqalizmis” memkvidrea. Sua 
saukuneebis msoflio wesrigi imdagvari iyo, romelSic adamianebi 
SeboWilebi iyvnen arsebuli, mkacrad gansazRvruli socialuri 
rolebis mier. magram liberaluri sazogadoebis nel-nela 
damkvidrebis kvaldakval mamakaci ukve racionalur arsebad 
iTvleba da ara mxolod mis statusTan (anu mamakacTan) 
dakavSirebul arsebad. socialoba aRiqmeboda rogorc SemTxveviTi 
da pirobiTi ram da samoqalaqo wesrigic moralurad 
problematuri gaxda. Sesabamisad, bunebrivi ierarqiis Zveli idea, 
romlis saTaveSic iyo patriarqi, anu monarqi, Canacvlda axali 
ideiT, romelSic individi iyo ara saxelmwifos meurveobaSi myofi 
arseba, aramed bunebrivi uflebebiT aRWurvili arseba, romelsac 
gaaCnda sakuTari cxovrebiseuli miznebi da am miznis miRwevis 
saSualebebi.378 
 aqedan gamomdinare, SegviZlia patriarqaluri wyoba 
davaxasiToT, rogorc socialuri wesrigi, romelSic 

 
377 Kleinig J., Paternalism, Manchester University Press, 1983, 3. 
378 Locke J., An Essay Concerning Humand Understanding, 27th Ed., London, T.Tegg and Son, 73, 1836, 
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patriarqaluri xelisuflis individualuri keTildReobis 
SenarCunebis interesi gamomdinareobs koleqtiuri keTildReobidan 
da swored koleqtiuri interesis nebismier fasad SenarCuneba aris 
yvelafris amosavali. liberaluri sazogadoebis zrdasTan erTad 
SeiniSneba patriarqaluri urTierTobebis cvlilebac. etapobrivad 
iqmneba piradi avtonomiis sfero, romelSi Carevis uflebac 
xelisufals aRar aqvs, ramac safuZveli individualur sikeTeebs 
Cauyara. miuxedavad imisa, rom am fonzec ki patriarqaluri 
perspeqtivebi da wesebi mainc SenarCunebulia, xsenebuli wesebi 
liberalebis mier Canacvlda axali terminiT, romelic 
paternalizmis saxeliTaa cnobili.379  
 termin ,,paternalizmis” gamoyeneba adamianebsa da 
instituciebs an adamianTa jgufebs Soris urTierTobis 
dasaxasiaTeblad, aucileblad warmoSobs paralels mSoblisa 
(mamas) da Svilis urTierTobasTan. es ise ar unda gavigoT, TiTqos 
mSoblisa da Svilis yvela urTierToba paternalisturia. 
magaliTad, paternalisturi ar aris dedis saqcieli maSin, rodesac 
is Tavis Svils avi ZaRlisgan icavs an mama Svils aZlevs rCevas 
cxovrebiseul sakiTxTan dakavSirebiT. e.w. paternalisturia 
urTierToba maSin, rodesac mSobeli moqmedebs im prezumfciiT, rom 
man ukeT icis, vidre misma Svilma ra aris ukeTesi misTvis.380 
swored am mizniTaa, rom paternalizmi, gamovlenili srulwlovani 
an mozrdili Svilebis mimarT iTvleba Seuracxmyofelad. 
ivaraudeba, rom zrdasrulebis gonebrivi SesaZleblobebi aZlevT 
maT imis unars, Tavad gansazRvron, ra aris maTTvis kargi da ra 
aris cudi. Sesabamisad, maTTan iseTi mopyroba, TiTqos isini 
bavSvebi iyvnen, niSnavs maTi SesaZlebobebis ugulebelyofas da 
maTi cxovrebiseuli adgilmdebareobis dakninebas. 
 liberalur wreebSi paternalizmi Seuracxmyofel praqtikad 
ganixileba, romelic arafers kargs ar aZlevs adamians. arian iseTi 
mecnierebi, romlebic paternalistur ZalauflebaSi xelisuflebis 
gadametebas xedaven381 da arian iseTebic, romlebsac zrdasrul 
adamianTa Soris paternalizmi miuReblad miaCniaT.382 Tumca am 
naSromSi paternalizmis aseT siRrmeebSi ar ganixileba da 
mimoxiluli iqneba is, rac paternalizms moralurad saintereso 
movlenad aqcevs: Tavisufleba da keTildReoba. paternalizmis gamo 
individualuri Tavisufleba SezRudulia adamianisTvis 
keTilmosurneobis gamo. filosofosi ronald dvorkini 
paternalizmSi gulisxmobda adamianis arCevanis TavisuflebaSi 
Carevas iseTi Rirebulebebis dasacavad, rogorebicaa keTildReoba, 

 
379 Kleinig J., Paternalism, Manchester University Press, 1983, 3. 
380 iqve. 
381 Kao C. C. L., Maturity and Paternalism in Health Care, Ethics in science & medicine 3(3), 1976,  182. 
382 Kleinig J., Paternalism, Manchester University Press, 1983, 5. 
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sikeTe, bedniereba, saWiroebebi da interesebi.383 Sesabamisad, 
winamdebare naSromisTvis mniSvnelovania, kritikulad Seafasos, 
ramdenad gamarTlebulia adamianis arCevanis TavisuflebaSi Careva 
qmedebis kriminalizaciis gziT.  
 naSromis wina Tavebidan gamomdinare gakeTda daskvna, rom 
kriminalizacia gamarTlebulia mxolod maSin, Tu qmedeba 
marTlsawinaaRmdegoa. amave dros xazi gaesva imasac, rom marto 
qmedebis marTlwinaaRmdegoba ar aris sakmarisi 
kriminalizaciisTvis da aucilebelia, qmedeba iyos sxvebisTvis 
zianis momtani (zianis principi). aRniSnuli warmoadgens milis 
zianis princips, romelic gamoricxavs paternalizms da swored 
imis Sefasebaa mniSvnelovani, ramdenad sworia milis msgavsi 
mtkiceba, anu adamianis arCevanis TavisuflebaSi Careva, rodesac is 
mxolod Tavis Tavs ayenebs zians, aris Tu ara yovelTvis 
gaumarTlebeli? 
 

6.1 paternalisturi Carevebis sami absoluturi winaaRmdegobis 

kritikuli Sefaseba 

 

 mosazreba imis Taobaze, rom saxelmwifom ar unda akrZalos 
iseTi qmedeba, romelic mxolod qmedebis Camdens ayenebs zians 
sakmaod saintereso da mniSvnelovania. amis gareSe uamravi 
paternalisturi akrZalva iarsebebda, Tumca es imas ar niSnavs, rom 
paternalizmis absoluturi uaryofa sworia. aqve sagulisxmoa is 
faqtic, rom, rodesac mili saubrobda imaze, rom saxelmwifo ar 
unda aregulirebdes iseT qmedebebs, romelic mxolod sakuTar 
Tavs ayenebs zians igi zogad akrZalvebze saubrobda da ara 
mxolod sisxlissamarTlebriv akrZalvebze. am fonze, mtkiceba imis 
Taobaze, rom paternalisturi akrZalvebi ar unda arsebobdes 
Zalian xmamaRalia. miuxedavad imisa, rom arsebobs mTeli rigi 
safuZvlebisa ratomac gaumarTlebelia paternalisturi 
akrZalvebis arseboba sisxlis samarTalSi (kriminalizaciisas), es 
imas ar niSnavs, rom paternalisturi akrZalvebi gamoricxulia 
samarTlis sxva sferoebSic. 
 nebismieri mxare, romelic raRac urTierTobaSi ereva, unda 
moqmedebdes moralur sawyisebze - aRniSnuli saWiroebs karg 
gamamarTlebel mizezs. Tu vinme siRrmiseulad ar uyurebs am 
sakiTxs, is CaTvlis, rom, Tu raRac moralurad kargia, maSin 
arsebobs “prima facie” mizezi aseTi qmedebis wasaxaliseblad. amis 
sapirispirod, Tu raRac cudia, maSin arsebobs “prima facie” mizezi 
cudis Tavidan asacileblad. aRniSnuli ar aris sadavo, an ar unda 
iyos, radgan am mtkicebis mTavari idea moralSi mdgomareobs. yvela 

 
383 Dworkin G., Mill’s On Liberty: Critical Essays, Rowman and Littlefield Publishers, Maryland, 1997, 62. 
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urTierTobis monawile unda akeTebdes kargs da Tavidan icilebdes 
cuds, maT Soris, saxelmwifoc, radgan isic urTierTobis 
monawilea. ufro sworad isic monawilea, romelic, rogorc yvela 
sxva, xSirad uSvebs Secdomebs. xSirad saxelmwifo ar unda Caerios 
urTierTobebSi, magram es imas sulac ar niSnavs, rom is arasdros 
unda Caerios. 
 aqedan gamomdinare, savaraudoa, rom arsebobs “prima facie” 
mizezebi, romelic gaamarTlebda iseTi qmedebis Tavidan acilebas, 
romelic mxolod qmedebis Camdens ayenebs zians. magaliTad, 
samarTlebrivi mxaris analizis gareSec advilad warmosadgenia 
individualuri SemTxvevebi, sadac paternalisturi Careva 
moralurad sasurvelia. Tu viRac xedavs, rom adamiani 
daufiqreblad gadadis gadasasvlelze maSin, rodesac quCaze 
manqana moZraobs didi siCqariT, man cxadia xeli unda SeuSalos am 
adamians.384 aqedan gamomdinareobs is mosazreba, rom calkeul 
SemTxvevebSi, yvelas visac daxmareba SeuZlia SeiZleba hqondes 
Carevis “prima facie” mizezi.385 marTlac, swored es SesaZlebloba 
iZleva moralur sivrces paternalisturi Carevis sxvadasxva 
formis gasamarTleblad da maT Soris im formebisac, romelic 
mxardaWerilia am naSromSi. metic, praqtikaSi saxelmwifos raRac 
doziT Careva adamianis keTildReobisTvis daSvebuli unda iyos. 
mTeli rigi janmrTelobis usafrTxoebis wesebisa arsebobs 
imisTvis, rom adamianebi zianisgan iyvnen daculi. magaliTad, 
avtomobilis mwarmoeblebi veRar gamouSveben iseT avtomobils, 
romelsac usafrTxoebis baliSi an Rvedi ar aqvs. Sromis 
usafrTxoebis wesebi arsebobs imisTvis, rom ganisazRvros ZiriTadi 
moTxovnebisa da prevenciuli RonisZiebebis zogadi principebi, 
romlebic ukavSirdeba samuSao adgilze Sromis usafrTxoebis 
sakiTxebs, raTa am ukanasknelma daicvas dasaqmebuli sxvadasxva 
saxis zianisgan. cxadia, am tipis Carevebi saWiroebs garkveul 
Sefasebas, zianis albaTobisa da moculobis proporciulobis 
misadagebas im sanqciasTan, rac darRvevas moyveba da a.S. magram 
Tavad is faqti, rom es sakiTxi saWiroebs Sefasebas, ukve imas 
niSnavs, rom maTi arseboba gamoricxuli ar aris. 
  

 6.1.1 sakuTari cxovrebis wesis arCeva 
 zemoaRniSnuli msjelobidan gamomdinare, ra argumentebi 
SeiZleba arsebobdes Carevis sawinaaRmdegod? viRacisTvis kargis 
gakeTeba TavisTavad misasalmebeli saqcielia, magram xdeba Tu ara 
adamianis cxovreba ukeTesi maSin, rodesac is im miznebsa da 
Rirebulebebs misdevs, romelic mas ar aurCevia? ronald dvorkini 
am sakiTxTan dakavSirebiT uTiTebs, rom raRac mxolod maSin 

 
384 Raz J., The Morality of Freedom, Oxford, Oxford University Press, 1986, 378. 
385 iqve. 
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iTvleba Rirebulad adamianisTvis, Tu is Tavad Tvlis, rom es 
raRac Rirebulia: ,,mizanTropis cxovreba ukeTesi sulac ar xdeba 
megobrobiT, romelsac igi uazrobad miiCnevs”.386 analogiuri 
pozicia aqvs imanuel kantsac, romelic uTiTebs, rom, 
,,warmoudgenelia sxva adamians kargi gavukeTo bednierebis Cemeuli 
ganmartebis mixedviT (gamonaklisia patara bavSvi da Seuracxadi). 
Tu vinmes kargs vukeTeb, maSin es unda gavakeTo ise, rogorc mas 
miaCnia es sworad”.387 aqedan gamomdinare, vinmes cxovrebaSi Careva 
gamarTlebulia mxolod maSin, Tu Tavad sxva adamiani iwonebs aseT 
Carevas. Cven sakuTar Sexedulebebs qcevis sisworesTan an 
RirebulebebTan dakavSirebiT mniSvneloba ar aqvs. yvelas aqvs 
Tavisi cxovrebiseuli gzis arCevis ufleba. 
 marTlac, rTulia imis warmodgena, rom adamiani realizebuli 
iyos iseTi miznisken swrafviT, romelsac TviTonac ar emxroba. 
cxovreba, romelsac Tavad adamiani Tvlis, rom ucxoa misTvis, 
warumatebeli cxovrebis sawindaria.388 
 yovelive zemoTqmuli mniSvnelovania, magram masac aqvs 
sazRvrebi. cxovrebaSi adamiani yovelTvis im Rirebulebas da 
mizans ver airCevs, romelic mas surs, yovelTvis imas ver 
gaakeTebs, rac mas unda. es rom ase iyos, maSin gamova, rom adamiani 
rasac airCevs da Tvlis, rom misTvis kargia, es yovelTvis sworia. 
SesaZlebelia, adamiani droTa ganmavlobaSi mixvdes, rom Carevis 
Sedegi misTvis momgebiani iyos, miuxedavad imisa, rom mas ar 
gaukeTebia arCevani. Cveni xasiaTebis da Rirebulebebis umetesoba 
maSin yalibdeba, rodesac arCevanis gakeTebis Sansic ki ar gvaqvs 
(magaliTad, asakis gamo), magram es maT avtomaturad cud arCevnad 
ar aqcevs. mTavaria imis Semecneba, rom Cven mier damoukideblad 
aris arCeuli Tu ara, Cvenia, vasocirdebiT maTTan da ar vuaryofT 
maT, swored esaa mniSvnelovani da ara is, Tu rogor gaxda 
Rirebuleba Cveni, anu mTavaria adamianis qcevaSi Carevas ar 
uaryofdes Tavad is adamiani. swored amitom, mtkiceba imis Sesaxeb, 
rom miznebi da Rirebulebebi yovelTvis Tavad adamianis mier unda 
iqnes arCeuli Zalian kategoriulia da ar aris gaziarebuli. 
 

 6.1.2 Rirsebis arCevis ufleba? 

 paternalizmTan mimarTebiT, literaturaSi gavrcelebuli 
meore winaaRmdegoba dakavSirebulia RirsebasTan. SesaZlebelia Tu 
ara vinmes iZuleba moiqces ise, rom mis saqciels Rirseuli an 
keTilSobiluri daerqvas? qmedeba Rirseulia maSin, Tu is 

 
386 Dworkin R., Foundations of Liberal Equality, Tanner Lecture on Human Values, vol. 11, Salt Lake 
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emsaxureba raime Rirebulebas da es Rirebuleba TanxvedraSia im 
RirsebasTan, romelic adamianisTvisaa damaxasiaTebeli. erTguleba 
adamianis Rirsebaa, adamiani erTgulia maSin, rodesac man dado 
erTgulebis fici da ar gadauxvevia am ficisgan.389 aseTi sakiTxebi 
moraluri paternalizmis kvlevis sagania, Tumca Sexeba aqvs am 
Temis konteqstTanac. 

moralurad ukeTes adamianad yofna adamianis keTildReobas 
aumjobesebs da mis cxovrebas ukeTess xdis. moraluri 
paternalizmis mimdevari Tvlis, rom adamianis Rirsebis moraluri 
sikarge xels uwyobs Cvens keTildReobas da swored amis 
misaRwevad saxelmwifos SeuZlia Caerios da gaaumjobesos 
adamianis moraluri maxasiaTeblebi, radgan amis gakeTeba Tavad 
adamianis interesebSi Sedis. moraluri paternalizmi am gagebiT, 
paternalizmis qvekategoriaa. magram, ra Tqma unda, ibadeba kiTxva: 
adamianis Rirseuloba marTlac xdis Tu ara mis cxovrebas 
ukeTess? magaliTad, SeiZleba adamianma sakuTari keTildReoba 
danaSaulis gziT gaiumjobesos an SeiZleba sakuTar miznebs sxva 
uRirsi saqcieliT miaRwios. aqedan meore kiTxva gamomdinareobs: ra 
saWiroa Careva? miuxedavad amisa, paternalistebisTvis advilia imis 
mtkiceba, rom SerCeviTi moraluri paternalizmi, im SemTxvevebSi 
mainc, rodesac aRniSnuli namdvilad ukeTesia adamianisTvis, 
dasaSvebi unda iyos.390 

aq mTavari sakiTxi aris is, rom adamianisTvis Rirsebis 
iZulebiT swavleba warmoudgenelia, magram es jer kidev ar niSnavs 
imas, rom mxolod amitom paternalizmi unda gamoiricxos. pirvel 
rigSi, unda iTqvas, rom qmedeba im SemTxvevaSia Rirseuli, Tu mas 
moraluri fasi aqvs. meore, aucilebelia zRvris gavleba Rirebul 
qmedebasa da Rirseul qmedebas Soris. Rirebuleba yovelTvis 
damokidebuli ar aris Rirsebaze. savsebiT SesaZlebelia, zogierTi 
qmedeba Rirebuli iyos, magram sulac ar iyos Rirseulia. 
magaliTad, Tu eqimi avtoavariisas dazaralebulSi Tavisi kolegis 
mters amoicnobs da gadaarCens mxolod imitom, rom icis misi 
kolegis mteria, maSin aRniSnuli saqcieli TavisTavad Rirebuli 
iqneba, radgan adamianis sicocxle SeunarCunda, Tumca amave 
qmedebas Rirseuli ver daerqmeva. aRniSnuli qmedeba Rirseulad ver 
CaiTvleba verc maSin, Tu saxelmwifo kanonis ZaliT aiZulebda 
eqims aRmoeCina daxmareba. aq mTavaria imis gaazreba, rom 
gansacdelSi myofisaTvis daxmarebis valdebuleba arsebobs 
miuxedavad imisa, Secnobili aqvs Tu ara es sxvas. Sesabamisad, 
saxelmwifo Tavisi CareviT qmedebas, marTalia, Rirseulad ver 
aqcevs, magram aqcevs Rirebulad. Carevis mizezebi gamomdinareobs 
saboloo Sedegidan. swored amitom, marTalia adamians iZulebiT 

 
389 iqve. 
390 iqve. 
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ver aqcev Rirseulad, magram mxolod es faqti ar ewinaaRmdegeba 
paternalizmis SesaZleblobas. 
   

 6.1.3 Mmizani da misi miRwevis saSuleba: iZuleba 
 paternalizmis winaaRmdeg mimarTuli yvelaze qmediTi 
argumenti miznis miRwevis saSulebaSi mdgomareobs. rogorc iTqva, 
saxelmwifos Careva unda emsaxurebodes adamianis interesebis 
dacvas da cxovrebis xarisxis gaumjobesebas. xsenebul miznis 
misaRwevad saxelmwifos sxvadasxva arasisxlissamarTlebrivi 
saSualebebi aqvs. yvela saxelmwifoSi arsebobs iseTi aqtivobebi, 
romlebsac mniSvnelovani sazogadoebrivi Rirebuleba gaaCnia, 
magaliTad, kultura, sporti, socialuri da jandacvis sistemebi 
da a.S. saxelmwifos mxridan msgavsi tipis Carevebi gaaumjobesebs 
sazogadoebis keTildReobas da es varaudi gamomdinareobs im 
msjelobidan, Tu ra SeiZleba iyos ukeTesi adamianis 
interesebisTvis.  
 saxelmwifos msgavs aqtivobebSi cudi araferia, magram 
situacia icvleba maSin, rodesac saxelmwifo ereva mis xelT 
arsebuli yvelaze iZulebiTi meqanizmiT – sisxlis samarTlis 
amoqmedebiT. sisxlis samarTlis amoqmedeba adamians arTmevs 
sxvagvarad moqmedebis saSualebas, anu iZulebiT arTmevs 
alternatiul arCevans. SesaZlebelia, saxelmwifos mier dadgenili 
alternativa marTlac momgebiani iyos, magram is mainc Tavze 
moxveulia, iZulebiTia. metic, intervenciis saSualebebi Tavisi 
bunebiT ganmeorebadia da swored es aris sisxlis samarTlis kidev 
erTi maxasiaTebeli. es imas niSnavs, rom sisxlis samarTlis wesiT 
swored iseTi qmedebebi ikrZaleba, romelic xSirad meordeba 
sazogadoebaSi. TavisTavad araferi cudi imaSi ar aris, rom 
adamianis qmedebaSi Caerio maSin, rodesac avtomobili ejaxeba mas, 
magram es aris sagamonakliso SemTxveva da sisxlis samarTali 
sagamonakliso SemTxvevebis regulirebiT ar aris da arc unda iyos 
dakavebuli.  
 rodesac paternalizmzea saubari, rTulia im zRvris dadgena 
sadamde SeuZlia saxelmwifos Caerios. swored amis gamo uTiTebs  
mili, rom paternalisturma akrZalvam SeiZleba ara Tu 
daareguliros qmedeba, aramed ufro ukontrolo gaxados da es 
gansakuTrebiT maSin aris saxeze, rodesac qmedebis Camdeni Tavis 
Tavs ayenebs zians. arada, rogorc wesi, qmedebis Camdeni Tavad ukeT 
moaxerxebs detalurad gansajos is mavne Sedegebi, rac mis qmedebas 
axlavs Tan.391  
 im SemTxvevaSic ki, Tu saxelmwifo zust zRvars gaavlebda, 
TviTdazianebis romeli SemTxvevebis kriminalizacia moexdiana, es 

 
391 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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mainc iZulebiTi Careva iqneboda. am akrZalvis gamarTleba iqneboda 
is, rom Tu adamiani ise moiqceva, rogorc saxelmwifo eubneba mas 
es ukeTesi iqneba misive interesebisTvis. miuxedavad imisa, rom aseT 
SemTxvevaSi SeiZleba saboloo mizani marTlac momgebiani iyos 
adamianisTvis, miznis misaRwevi saSulebebs mainc gaaCnia 
problemebi. kriminalizaciaze saubrisas ki mTavaria ara mizani, 
aramed miznisken mimavali saSualebebis siswore. amitomac, ibadeba 
mTeli rigi kiTxvebi paternalizmTan dakavSirebiT: nuTu 
moqalaqeebs ar unda hqondeT TavianTi piradi avtonomiidan 
gamomdinare Tavad gansazRvron TavianTi interesebi? 
TviTgamorkvevis ufleba imasac gulisxmobs, rom adamians SeuZlia 
cudi arCevanis gakeTeba gansakuTrebiT maSin, rodesac es cudi 
arCevani ar laxavs sxvis interesebs.  
 filosofiur literaturaSi paternalizmis sawinaaRmdego 
argumentebis mcire mimoxilva im daskvnis gakeTebis saSulebas 
iZleva, rom saxelmwifos, marTalia, calkeul SemTxvevebSi aqvs 
Carevis SesaZlebloba, magram mxedvelobaSia misaRebi is 
saSualebebi, romelsac igi iyenebs Rirebuli miznis miRwevaSi.  

am sakiTxis ukeT Sesacnobad da am Tavis centraluri 
kiTxvaze - unda iyos Tu ara paternalizmi kriminalizaciis 
safuZveli - pasuxis gasacemad, mniSvnelovania mokled iqnes 
daxasiaTebuli paternalizmis saxeebi da maT analizze dayrdnobiT 
moxdes saboloo daskvnis Sejereba. 
 

6.2 pirdapiri da arapirdapiri paternalizmi 

 
 rogorc iTqva, arsebobs situaciebi, rodesac paternalisturi 
akrZalvebi gamarTlebulia, Tumca, Zalian cotaa iseTi SemTxveva, 
rodesac paternalizmi sisxlissamarTlebriv akrZalvas 
gaamarTlebda. am sakiTxis siRrmiseulad warmoCenisTvis, 
Tavdapirvelad ganixileba pirdapiri paternalizmi, xolo Semdeg - 
arapirdapiri. 
 

 6.2.1 pirdapiri paternalizmi 
 pirdapir paternalizmSi igulisxmeba iZuleba 
(administraciuli an sisxlissamarTlebrivi), mimarTuli maT 
,,sasargeblod” vinc sakuTar Tavs azianebs an uqmnis zianis 
safrTxes. zogadad, arsebobs ori tipis SemTxveva, rodesac 
pirdapiri paternalizmi SeiZleba legitimuri iyos. 
 pirveli tipis SemTxvevebi gamoirCeva iseTi maxasiaTebliT, 
rogoricaa Secdoma. fexiT mosiarulis magaliTSi mTavari 
maxasiaTebeli aris misi Secdoma – igi am nabijs ar gadadgamda, 
rom scodnoda misi Sedegebi. man ubralod ver gaTvala is riski, 
rac moZravi avtomobilidan momdinareobda. Sesabamisad, mas 
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araviTari survili ar aqvs, rom manqana daejaxos. am magaliTis 
gagrZelebaa Seusabamobis SemTxvevebi, rodesac adamianis imwuTieri 
arCevani ar aris SesabamisobaSi mis meorad an samomavlo mizanTan. 
yoveldRiur cxovrebaSi adamianebi iReben gadawyvetilebebs, 
romlebic ar aris SesabamisobaSi maT samomavlo perspeqtivebTan. 
aRniSnulis kargi magaliTia usafrTxoebis RvedTan dakavSirebuli 
SemTxvevebi. umetesobas ar surs, rom raime dazianeba miiRos 
avtomobiliT gadaadgilebisas da gaikeTebda Rveds Tavidanve, 
kargad rom dafiqrebuliyo im uaryofiT Sedegebze, rac mas 
SeiZleboda mohyoloda. aseT SemTxvevebSi samarTlebrivi 
paternalizmi zogjer gamarTlebulia, Tumca, aseT situaciebSi 
Careva ar warmoadgens ,,msubuqi” paternalizmis formas, radgan ar 
xdeba imis diferencireba, icis Tu ara qmedebis Camdenma, ramdenad 
zianis momtania misi qmedeba. Sesabamisad, Tu adamians daudginda 
arsebuli akrZalvis mimarT daumorCilebloba, is daisjeba. 
 meore tipis SemTxvevebi Carevis ufro rTul formas 
iTvaliswinebs da miznad isaxavs moralurad pasuxismgebliani 
pirovnuli Tvisebebis unaris ganviTarebas an dacvas. aseTi tipis 
unarebi keTildReobis Seqmnis winapirobaa.392 magaliTad, rogorc 
mili uTiTebda, SesaZlebelia saxelmwifos Careva gamarTlebuli  
iyos maSin, rodesac is gvicavs nebayoflobiT monobaSi 
CarTvisagan.393 Tumca am magaliTis miRma zogadad unda iTqvas, rom 
pirovnuli Tvisebebis dacvis an ganviTarebis unaris gamomuSavebis 
gamo saxelmwifo SeiZleba ereodes mxolod iseTi adamianebis 
qcevaSi, romlebsac ar aqvT SesaZlebloba bolomde gaacnobieron 
TavianTi qcevis xasiaTi, magaliTad, arasrulwlovnebis qcevebSi. 
swored am logikaze dayrdnobiT SesaZlebelia savaldebulo 
zogadi ganaTleba gaimijnos savaldebulo umaRlesi ganaTlebisgan. 
pirveli savaldebuloa garkveuli unarebis Camoyalibebis mizniT 
da amitom Careva gamarTlebulia, xolo meoris SemTxvevaSi  
igulisxmeba, rom es unarebi Camoyalibebulia da Careva aRar unda 
iyos daSvebuli. 
 am ori SemTxvevis miRma pirdapiri paternalizmis sxva 
SemTxvevebi pirdapir winaaRmdegobaSi modis piradi avtonomiis 
principTan, ufro konkretulad adamianis TviTgamorkvevis 
uflebasTan. aRniSnuli aris adamianis Rirsebis gansazRvreli 
moraluri ufleba.394 rodesac es ufleba irRveva pirdapiri 
paternalizmis gziT, niSnavs, rom saxelmwifo iyenebs iZulebas da 
am iZulebas aucileblad myari gamamarTlebeli mizani unda hqondes 
da es mizani SesabamisobaSi unda iyos srulwlovani adamianis, 

 
392 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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rogorc srulad pasuxismgebliani piris TviTgamorkvevis 
uflebasTan. 
 

6.2.1.1 pirdapiri paternalizmis ori ganzomileba 
rogorc iTqva, piradpir paternalizms aqvs ori aSkara 

damaxasiaTebeli niSani. pirveli - paternalizmis mizania qmedebis 
Camdenis sakuTari Tavisgan dacva da meore - Careva iTvaliswinebs 
iZulebas: qmedebis Camdens SeiZleba ar surds Careva. swored es 
meore maxasiaTebeli ganasxvavebs paternalizms saxelmwifos sxva 
tipis Carevebisgan. swored amitom, SeiZleba bevrs gaumarTleblad 
miaCndes saxelmwifos iZulebiTi Careva maSin, rodesac mas isedac 
mTeli rigi sxva berketebisa gaaCnia socialuri keTildReobis 
SesanarCuneblad.  

sisxlis samarTlis WrilSi pirdapiri paternalizmi 
gulisxmobs sasjelis gamoyenebas maT winaaRmdeg, vinc zians 
ayenebs sakuTar Tavs an uqmnis zianis safrTxes. swored amitom 
mizaSewonilia, daiyos pirdapiri paternalizmi or nawilad. pirvel 
nawilSi saubari Seexeba zogadad paternalizmis gamoyenebis 
mizaSewonilobas adamianis sakuTari Tavisgan dacvis kuTxiT, xolo 
meore nawili Seexeba, imave mizniT, mxolod sisxlis samarTlis 
kanonis gamoyenebas. 

 

6.2.1.2 klainigisa da dvorkiniseuli SezRuduli pirdapiri 

paternalizmi 
 msjelobis sawyisi wertilia arsebuli prezumfcia 
paternalisturi Carevebis winaaRmdeg. zogadad, saxelmwifom ar 
unda gamoiyenos iZuleba sakuTari moqalaqeebis winaaRmdeg maSin, 
rodesac isini mxolod Tavis Tavs azianeben. xsenebuli prezumfcia 
efuZneba avtonomiis ideas: paternalisturi Carevebi arRvevs 
adamianis uflebas, gadawyvitos Tavis cxovrebasTan dakavSirebuli 
sakiTxebi ise, rogorc mas surs,395 magram ramdenad farToa piradi 
avtonomia? 
 am miznebisTvis avtonomia SesaZlebelia gagebul iqnes 
rogorc ,,Rrma” TviTgamorkvevis ufleba, saxeldobr, adamiani 
moqmedebs Tavis mier dasaxuli miznebis misaRwevad im 
saSualebebiT, rac man daisaxa. am gagebiT, adamiani SeiZleba 
CaerTos Tavisi Tavis gamanamdgurebel nebismier saqmianobaSi, Tu 
Tvlis, rom aRniSnuli TavisTvis dasaxul miznebis miRwevis kargi 
saSualebaa. magaliTad, xelovani an mwerali, romelic didi doziT 
narkotikul saSualebas an alkohols moixmars imis gamo, rom 
Tavisi samuSao maRal doneze Seasrulos (magaliTad, miqelanjelo, 

 
395 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 
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vinsent van gogi, ernest heminguei).396 magram msgavsi msjeloba 
saxelmwifos didi doziT Carevas Seuwyobda xels, radgan ise 
gamodis, rom Tu adamiani ar moqmedebda winaswar gansazRvruli 
Sors mimavali miznis misaRwevad, saxelmwifos yvela SemTxvevaSi 
eqneboda Carevis ufleba. am gagebiT SeizRudeba TviTgamorkvevis 
uflebac, radgan Tu sakuTari Tavis dazianeba ar aris 
dakavSirebuli Soreul gegmebTan, maSin saerTod ar warmoadgens 
adamianis TviTgamorkvevas da Tu is ar Seesabameba mis saboloo 
miznebs, maSin saxelmwifos unda hqondes Carevis ufleba.397 Tumca 
aRniSnulis gaziareba imis aRiarebis tolfasia, rom adamiani ar 
aris saRad moazrovne moraluri arseba, romelsac aqvs imis 
ufleba, rom miiRos araswori gadawyvetileba. swored amitom 
paternalisturi Carevebis winaaRmdeg arsebuli prezumfcia ar unda 
emyarebodes an gamoiyenebodes mxolod avtonomiis xsenebuli 
“Rrma” ganmartebisas. 
 fainbergis mixedviT, paternalizmis sawinaaRmdego prezumfcia 
martivad unda emyarebodes arCevanis Tavisuflebas: rodesac 
saubari kompetentur adamianebs SeexebaT (moiazreba srulwlovani, 
saRad moazrovne adamiani), swored adamianma unda gadawyvitos, 
rogori qceva airCios,398 Tumca fainbergis  am poziciasTan 
dakavSirebiT unda iTqvas, rom es meore ukiduresobaa da “prima 

facie” gamoircxavs pirdapiri paternalizmis yvela SemTxvevas. 
miuxedavad imisa, rom misi pozicia calsaxad aRiarebs adamianis 
arCevanis Tavisuflebas, gasaTvaliswinebelia isic, rom adamiani 
aris arseba, romelic xSirad cdeba da misi arCevani xSirad aris im 
stresuli situaciis Sedegi, romelmac SeiZleba moutanos iseTi 
gamousworebeli Sedegi, romelsac saR gonebaze arasdros airCevda. 
swored amis gamo, imis uaryofa, rom Careva arasdros aris 
gamarTlebuli, sakmaod kategoriuli naTqvamia da ar unda iqnes 
gaziarebuli. 
 xsenebuli prezumfciis gamyarebisTvis jon klainigma da 
jerald dvorkinma SeimuSaves SezRuduli pirdapiri paternalizmis 
idea, romelic swored imas emsaxureba, rom dadgindes is 
SemTxvevebi, Tu rodis SeiZleba iyos paternalizmi dasaSvebi. maTi 
azriTac sawyisi wertili TviTgamorkvevaSia: yvela adamiani Tavad 
wyvets, rogor moiqces da mis qcevaSi Careva ar daiSveba. Tumca 
zogierT SemTxvevaSi, adamianis samomavlo perspeqtivebis miRwevis 
gamo, Careva SeiZleba gamarTlebuli iyos.399 rodesac cnobilia, 
rom adamians aqvs didi samomavlo gegmebi da aseT dros igi 
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cdilobs Tavis mokvlas (magaliTad, ojaxis dangrevis an 
samsaxuris dakargvis gamo) droebiTi Careva aseT dros 
gamarTlebulia imisTvis, rom adamians mieces dro da saSualeba 
kargad dafiqrdes Tavis momavalze. aseTi Careva damokidebuli 
iqneba adamianis Soreul gegmebze da perspeqtivebze da swored 
amaSia misi gamarTleba, rom adamians mieces Sansi, kargad 
dafiqrdes. swored amitom aseTi droebiTi Careva aris gamonaklisi 
- Tu ver dgindeba adamianis Soreuli gegmebi, maSin Careva 
gamarTlebuli ar aris.400 
 es midgoma gansxvavdeba zemoT ganxilul ,,Rrma” 
TviTgamorkvevis SemTxvevebisgan. winaT ganxilul SemTxvevaSi 
sakuTari TavisTvis zianis miyenebis Taobaze arCevani maSin 
CaiTvleba avtnomiurad, Tu is zustad Seesabameba mis samomavlo 
persperqtivebs, anu visac ar aqvs aseTi miznebi maSin maT qcevaSi 
Carevac gamarTlebuli iqneba. SezRuduli pirdapiri paternalizmis 
SemTxvevaSi, marTalia, Careva gamarTlebulia samomavlo 
perspeqtivebis namdvilobis safuZvelze, magram Tu samomavlo 
gegmebi ar aris cnobili maSin Careva gaumarTlebelia. 
 am ukanasknel SemTxvevaSic ki Careva SeiZleba ar 
Seesabamebodes adamianis namdvil nebas. adamianis samomavlo 
gegmebis Sefaseba damokidebuli iqneba saxelmwifoze, romelic 
Sefasebisas eyrdnoba adamianis warsul saqmianobas, mis pirad 
maxasiaTeblebs, midrekilebebs da a.S. Sefasebis procesSi 
saxelmwifom SeiZleba dauSvas Secdoma, magaliTad, adamiani 
SeiZleba meojaxe iyos da uyvardes samuSao, cxovrobdes bednierad 
da hqondes samomavlo gegmebi, magram raime piradma tragediam 
SeiZleba imxela tkivili miayenos, rom sabolood gadawyvitos 
Tavis mokvla. aseT dros Careva da adamianisTvis garkveuli drois 
micema gaumarTlebeli iqneba, radgan Careva mis interesebs ar 
Seesabameba, Tumca, isic aRsaniSnavia, rom es sagamonakliso 
magaliTia da kanoni standartul SemTxvevebs unda Seexebodes da 
ara gamonaklisebs. aseT SemTxvevaSic ki, sabolood 
TviTmkvlelobis Sansi adamians mainc eqneba, radgan masze 
meTvalyureoba didi xani ver gagrZeldeba. 
 miuxedavad zemoaRniSnulisa, Tavad klainigic Tvlis, rom 
warmoudgenelia saxelmwifom imdenad zustad Seafasos adamianis 
samomavlo gegmebi, rom misi iZulebiTi Careva SesaZlebeli an 
sasurveli iyos. swored amitom, klainigi paternalizms amarTlebs 
ara saxelmwifos, aramed interpersonalur doneze, rodesac, 
magaliTad, adamianis axlo megobarma icis misi depresiuli 
mdgomareobis Sesaxeb da ereva misive keTildReobisTvis.401 
 jerald dvorkinis SemoTavazebul variantSi saxelmwifos 
Careva ar aris gamoricxuli da praqtikulad ufro misaRebic Cans. 

 
400 Kleinig J., Paternalism, Manchester University Press, 1983, 6-7.  
401 iqve 9. 
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is Tvlis, rom Careva gamarTlebulia maSin, Tu: 1) sakuTari 
TavisTvis misayenebeli ziani potenciurad mZime da 
gamousworebelia (magaliTad, gamoiwvevs sikvdils an janmrTelobis 
mZime dazianebas); 2) adamiani moqmedebes didi stresis qveS; 3) 
Carevis xangrZlivoba SezRudulia da 4) arsebobs SezRudvebi 
xelaxla Carevis Taobaze.402 marTlac, savaraudoa, rom 
TviTdazianebis mraval SemTxvevaSi adamiani amas akeTebs swored 
stresis gamo, Sesabamisad, aseT dros Careva gamarTlebuli unda 
iyos. sabolood, adamians yovelTvis SeeZleba sakuTari TavisTvis 
zianis xelaxla miyeneba, Tu is amas gardauvlad Tvlis. 
 rogorc gamoCnda, klainigisa  da dvorkiniseuli SezRuduli 
pirdapiri paternalizmis SemTxvevebi mniSvnelovnad zRudavs 
adamianis avtonimias, romelic ewinaaRmdegeba TviTgamorkvevis 
uflebas. Tavis mxriv, es ukanaskneli ufleba adamians aZlevs 
damoukidebeli arCevanis gakeTebis SesaZleblobas imisda 
miuxedavad, SesabamisobaSia Tu ara arCevani samomavlo gegmebTan. 
warmodgenili ori modelis sasargeblo argumentebi sulac ar 
niSnavs imas, rom aseT drosac ki Careva yvela SemTxvevaSi misaRebi 
an gamarTlebulia. isini ubralod uTiTeben, rom droebiTi 
paternalisturi Careva zogjer gamarTlebulia, gansakuTrebiT 
maSin, rodesac adamianis arCevani SesabamisobaSi ar aris mis 
samomavlo gegmebTan da perspeqtivebTan. swored samomavlo 
perspeqtivebis mniSvnelobis gacnobierebiTa da zog SemTxvevaSi 
nebis namdvilobis gamovlenis SeuZleblobis gamo, SezRuduli 
pirdapiri paternalizmi dasaSvebia. 
 

6.2.1.3 paternalisturi danaSaulebis problematuri buneba 

 SezRuduli pirdapiri paternalizmi, romelic ganxiluli iyo 
wina paragrafSi, warmoadgens saxelmwifos mxridan mxolod 
mciredi iZulebis (Carevis) gamarTlebis safuZvels, Tumca misi 
analizisas arsad momxdara imis xseneba, rom masSi 
sisxlissamarTlebrivi iZuleba igulisxmeba. arsebobs mTeli rigi 
argumentebi imis dasadastureblad, rom sasjelis gamoyeneba 
SezRuduli paternalizmis SemTxvevaSic ki gaumarTlebelia. iseT 
martiv magaliTSi, rogoricaa TviTmklelobis mcdeloba es 
argumenti sakmaod cxadad Cans. erTia, Caerio adamianis qcevaSi da 
SeuSalo xeli TviTmklelobis bolomde miyvanaSi, magaliTad, 
droebiT moaTavso meTvalyureobis qveS, raTa am ukanasknelma 
kargad awon-dawonos Tavisi nebis namdviloba da gadaifiqros, 
magram sruliad gansxvavebulia TviTmkvlelobis mcdelobisTvis 

 
402 Dworkin G., “Paternalism: Some Second Thoughts” in Sartrorius R. (ed.) Paternalism, Minneapolis, 
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sasjelis daweseba. swored amitom aris, rom msoflios umetes 
qveyanaSi aRniSnuli qmedeba danaSauls aRar warmoadgens.403 
 metic, mowinave evropuli sisxlis samarTlis sistemebi 
germaniasa da did britaneTSi cdilobs pirdapiri paternalizmis 
sisxlis samarTalidan gamoricxvas. magaliTad, ganzraxi 
TviTdazianeba danaSauls ar warmoadgens, Tu ar CavTvliT 
narkotikuli saSulebis SeZenas, Senaxvasa da moxmarebas.404 amis 
fonze, gasakviria, rom germaniaSi sakmaod mwiri literaturaa imis 
Taobaze, Tu ratom ar unda daiSvebodes pirdapiri paternalizmi 
sisxlis samarTalSi. magaliTad, klaus roqsinis mixedviT, 
sakuTari TavisTvis zianis miyeneba unda ganixilebodes rogorc 
adamianis TviTgamorkvevis ufleba da aqedan gamomdinare, aseTi 
qmedebebi sisxlis samarTlis wesiT ar unda isjebodes,405 Tumca, 
rogorc iTqva, xsenebuli midgoma ar yofila safuZvlianad 
Seswavlili germanul sisxlis samarTalSi. anglo-amerikuli 
debatebi paternalzmTan dakavSirebiT saTaves me-19 saukunis Sua 
wlebidan iRebs, magram konkretulad paternalistur 
sisxlissamarTlebriv akrZalvebs didi yuradReba arc iq 
daTmobia.406 analogiuri situaciaa saqarTveloSi, sadac, Tu ar 
CavTvliT bolo wlebSi sakonstitucio sasamarTlos 
gadawyvetilebebs, sakmaod mwiria samecniero literatura am 
TemasTan dakavSirebiT. 
 

6.2.1.4 sasjelis Seusabamoba/araproporciuloba 
pirvelive argumenti paternalistur sisxlissamarTlebriv 

akrZalvebTan mimarTebiT gamomdinareobs Tavad paternalizmis 
miznebidan. danaSaulisTvis dawesebuli sasjeli, Tavisi SemzRudavi 
bunebidan gamomdinare, rogorc wesi, ar emsaxureba qmedebis 
Camdenis interesebs. narkotikis moxmarebis SemTxvevebSi, 
romlisTvisac sakmaod mZime da gansakuTrebiT mZime sasjelebia 
dawesebuli, es argumenti met avTenturobas iZens. rogor SeiZleba 
narkotikis momxmareblis interesebi gaumjobesdes xangrZlivi 
Tavisuflebis SemzRudavi sasjelebis daniSvniT?407 

 
403 ix. magaliTad, singapuris sisxlis samarTlis kodeqsis 309-e muxli. am 
danaSaulis arseboba singapurSi ganpirobebulia konfucis eTikuri swavlebebis 
gamo. 
404 Husak D., Drugs and Rights, Cambridge: Cambridge University press, 1992, ch. 2. 
405 Roxin, C., Strafrecht. Allgemeiner Teil, 4th ed., München: Verlag C.H. Beck, 2006, 23-25. 
406 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 156. 
407 paternalisturi kriminalizaciis momxreebi, rogorc wesi, narkotikis 
moxmarebis gamarTlebisTvis sasjelis zogad prevenciul mizanze uTiTeben. 
miuxedvad imisa, narkotikis momxareblisTvis daniSnuli sasjeli rame dadebiTi 
Sedegis momtani iqneba Tu ara Tavad misTvis, daniSnulma mkacrma sasjelma 
SeiZleba Semakavebeli efeqti iqonios sxva meryev subieqtebze da maT doneze 
moaxdinos prevencia. Tumca sasjelis daniSvna erTi adamianisTvis da misi 
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magram, Tu sasjeli ar iqneba mZime, maSin paternalizmis 
sawinaaRmdego argumenti SeiZleba gadaxedil iqnes. Tu 
TviTdazianebis raime seriozuli SemTxvevis prevencia SesaZlebeli 
iqneboda zomieri sasjeliT da moxdeboda am qmedebis kontoli, 
maSin Tavad sasjeli SeiZleba qmedebis CamdenisTvis sasargeblo 
iyos da daSvebul iqnes misi gamoyeneba.  

asec, rom iyos, arsebobs meore argumenti kriminalizaciis 
sawinaaRmdegod da es aris sasjelisTvis dawesebuli gakicxva. 
rogorc ukve iTqva, kriminalizacia da sasjeli Seicavs cenzuras, 
romelic gulisxmobs imas, rom qmedebis Camdenis qmedeba aris 
dagmobili da is ikicxeba amis gamo. sasjelis es elementi 
TamaSobs mniSvnelovan normatiul rols: is aris qmedebis Camdensa 
da sxvebTan moraluri komunikaciis damyarebis saSualeba. am 
komunikaciis damyarebis mizani isaa, rom qmedebis Camdenis saqcieli 
sazogadod aris marTlsawinaaRmdegod gamocxadebuli da man es 
unda gaiTavisos, miuxedavad imisa, eqneba Tu ara mas prevenciuli 
efeqti.  

rodesac sasjelis aRniSnuli Tviseba dayvanilia 
TviTdazianebis SemTxvevebze, maSin gakicxva problemuri xdeba. 
warmovidginoT SemTxveva, rodesac adamiani cdilobs 
TviTmklelobas samsaxuris dakargvis gamo. SeiZleba is amas 
daufiqrebladac akeTebdes da cota xnis Semdeg gaecnobierebina, 
rom Secdomas uSvebda. swored amitom, samoqalaqo Careva da mcire 
drois micema am naSromis mixedviT dasaSvebadaa miCneuli. magram 
amave qmedebisTvis rom sasjeli dawesdes, maSin paternalizmis 
mizani Seusrulebeli iqneba, radgan qmedeba aRiarebuli iqneba 
danaSaulad da adamiani gaikicxeboda amis gamo. gakicxvis Sedegi 
ki, mas karga xans gayveboda cxovrebis manZilze. 

rodesac wina paragrafSi klainigisa da dvorkinis modelebze 
iyo msjeloba, iq Careva gamarTlebuli iyo im mizniT, rom adamians 
samomavlo gegmebis ganxorcielebis Sansi hqonoda. Careva xdeboda 
ara gakicxvisTvis, aramed dafiqrebisTvis da Tavisi cxovrebiseuli 
gegmebis gadafasebisTvis. sasjeli,  Tavisi gamkicxavi Tvisebis 
gamo, dafiqrebis saSualebas ar iZleva. metic, 
sisxlissamarTlebrivi akrZalva arc droebiTia da swored amitom 
is klainigisa da dvorkinis modelSi ver Cajdeba.  

TviTmkvlelobis mcdeloba rom dasjadi iyos, maSin am 
qmedebisTvis dawesebuli sasjelis sidide ganisazRvreboda 
qmedebis saziano SedegiT da braleulobis xarisxiT. Tu 
gaviTvaliswinebT imas, rom es qmedeba pirdapiri ganzarxviTaa 
Cadenili da Sedegic sakmaod mZimea, misTvis dawesebuli sasjelic 

 
tanjva, imisTvis, rom sxva adamianebma naxon amiT sargebeli sakmaod problemuri 
sakiTxia da ewinaaRmdegeba sasjelis mTavar ideas, rom sasjeli unda iyos 
damsaxurebuli. aRniSnul sakiTxze vrceli msjelobisTvis ix.: Hirsch A von., Censure 

and Sanctions, Oxford: Oxford University Press, 1993, 16-17.   
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mZime iqneboda. axla es xangrZlivi sasjeli rom mivusadagoT 
paternalizmis miznebs, gamoCndeba, rom paternalisturi Careva 
ZiriTadad momavalze orientirebulia da miznad isaxavs 
adamianisTvis drois micemas, rom dafiqrdes Tavis samomavlo 
gegmebze. sakmaod rTuli warmosadgenia, es kriteriumi, rogor 
iqneba TanxvedraSi gakicxvaze orientirebul sasjelTan. swored 
amitom aseT dros sasjelis gamoyeneba Seusabamoa, Tumca aqve isic 
unda iTqvas, rom sagamonakliso wesiT, rodesac sisxlis samarTlis 
gamoyeneba saukeTeso saSualebaa, is bolomde gamoricxuli ar 
aris.  
  

6.2.1.5 arsebobs rame gamonaklisi? 

daskvnis saxiT SeiZleba iTqvas, rom sasjelebi, principSi, ar 
aris saTanado saSualeba saxelmwifos Carevis gasamarTleblad 
maSin, rodesac adamiani mxolod Tavis Tavs ayenebs zians an uqmnis 
zianis safrTxes. im SemTxvevebSic ki, rodesac SezRuduli 
samoqalaqosamarTlebrivi Careva saxelmwifosgan gamarTlebulia, 
es avtomaturad ar niSnavs, rom sisxlissamarTlebrivi Carevac 
gamarTlebuli iqneba.  

mosazreba, romelic gamoircxavs pirdapir paternalizms 
sisxlis samarTalSi, warmoSobs kiTxvebs imasTan dakavSirebiT, 
SesaZlebelia Tu ara adaministraciuli akrZalvebzec igive 
standarti dawesdes, rogorc es sisxlis samarTlis akrZalvebzea. 
magaliTad, Rvedis gareSe avtomobilis marTva an Cafxutis gareSe 
motociklis marTva. am qmedebebisTvis jarimaa dawesebuli da maTi 
gamarTlebac paternalisturia – saxelmwifo icavs Tavad qmedebis 
Camdens. administraciul saxdelebTan dakavSirebiT unda iTqvas, 
rom isinic amkrZalavi xasiaTisaa, saxelmwifo gmobs aseT qmedebas 
da aravin unda Caidinos is, Tumca maTTvis dawesebul saxdels 
miuxedavad imisa, rom SemzRudavi bunebisaa, ar gaaCnia gamkicxavi 
Tviseba. TavisTavad, aseTi tipis akrZalvebsac esaWiroeba 
gamamarTlebeli argumentebi, magram sisxlis samarTlis 
akrZalvebisgan gansxvavebiT, maTi buneba ar aris imdenad 
SemzRudavi. swored amitom, administraciuli paternalisturi 
akrZalvebis gamoyeneba, Tu amis gonivruli safuZveli arsebobs, 
SesaZlebelia. metic, zogierTi qmedeba, romelic kriminalizebulia, 
SesaZlebelia daeqvemdebaros dekriminalizacias da 
administraciulsamarTlebrivad moxdes maTi regulireba.  

zemoT mocemuli mokle analizi iZleva dasvnis gakeTebis 
SesaZleblobas, rom pirdapiri paternalizmisa da sasjelis miznebi 
erTmaneTTan TanxvedraSi ar aris. Sesabamisad, rekomendirebulia 
kriminalizacia ar ganxorcieldes paternalistur sawyisebze da 
Tu es mainc xorcieldeba, maSin mas yvelaze myari argumenti 
esaWiroeba. aqve isicaa gasaTvaliswinebeli, rom, rac ufro mZimea 
sasjeli, miT ufro Sordeba is paternalizmis miznebs da es kidev 
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erTi argumentia kriminalizaciis sawinaaRmdegod. Tu mainc xdeba 
kriminalizacia, sasjeli unda iyos yvelaze nakleb SemzRudavi da 
mxolod aseT SemTxvevebSi ar gamoiricxeba paternalisturi 
sisxlissamarTlebrivi akrZalvebi. aqve gasaTvaliswinebelia 
Semdegic: Tu narkotikebis moxmarebis SemTxvevaSi, dadgindeba, rom 
narkotikis momxareba safrTxes uqmnis aramarto Tavad 
momxmarebels, aramed sxvebsac (magaliTad, imis gamo, rom igi iZvevs 
aSkara agresias da amiT sxvebs uqmnis safrTxes), igi akrZalvas 
daeqmvedebareba ara paternalizmis, aramed zianis principis 
safuZvelze. 

 

6.2.2 arapirdapiri paternalizmi 

 wina paragrafSi saubari Seexo pirdapir paternalizms da 
gakeTda daskvna, rom SezRuduli pirdapiri paternalizmi 
dasaSvebia samoqalaqo da adaministraciul samarTalSi, Tumca 
sisxlis samarTalSi igi kidev ufro mcire doziT unda 
gamoiyenebodes. gasaTvaliswinebelia, rom, rodesac paternalizmze 
vsaubrobT, praqtikaSi ufro metad arapirdapiri paternalizmis 
SemTxvevebia gavrcelebuli. arapirdapiri paternalizmi upiratesad 
adamianisTvis saSualebis warTmeviTaa dakavebuli, riTic igi 
adamians TviTdazianebis Sanss arTmevs. adamiani am saSualebebis 
Taobaze SeiZleba iyos an ar iyos informirebuli. arapirdapiri 
paternalizmi, Tavisi saxelidanac gamomdinare, mimarTulia ara maT 
winaaRmdeg, vis sasargebloTac is arsebobs, aramed sxvebis 
winaaRmdeg. Sesabamisad, ara uSualo aqtorebi arian iZulebis 
,,msxverplni” aramed sxva adamianebi.  
 rogorc iTqva, arapirdapiri paternalizmis uamravi 
magaliTebi arsebobs praqtikaSi. mag., rogoricaa avtomobilis 
mwarmoeblebis SezRudva, daamzadon mxolod iseTi manqanebi, 
romlebsac usafrTxoebis baliSebi eqneba CamontaJebuli. 
usafrTxoebis baliSis akrZalvis SemTxvevaSi dasafiqrebelia 
Carevis saSualebebzec. aseT dros saxelmwifo ufro adamianis 
manipulirebas axdens, vidre mis iZulebas. TviTdazianebis 
SesaZlebloba ufro warTmeulia, vidre kriminalizebuli. am tipis 
saxelmwifos Careva ufro metad zianis profilqtikuri prevenciaa, 
iseve, rogorc danaSaulis prevenciis SemTxvevaSi, danaSaulis 
situaciuri prevenciaa.408 aseT SemTxvevaSi adamians uwevs ufro 
Zviri avtomobilis SeZena, romelsac eqneba usafrTxoebis baliSi 
maSin, rodesac mas SeeZlo ufro iafi avtomobilis SeZena da 
TanxaSi sxvaobis sxva, misTvis sasurvel interesebSi daxarjva. sxva 

 
408 ix.: Cornish D. and Clarke R., Modeling Offenders’ Decisions in Tonry M. and Morris N., eds., Crime 

and Justice – Vol. 6, Chicago University Press, 1985, 1-16. aseve, ix.: Felson M., Crime and Everyday 

Life, 3rd ed., Thousand Oaks: Pine Forge, 2002, 20-36. 
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sityvebiT, saxelmwifo adamians arTmevs arCevanis SesaZleblobas 
avtomobilis mwarmoeblis iZulebis xarjze.409 
 xsenebuli da msgavsi tipis paternalisturi Carevebis 
gamarTleba mdgomareobs imaSi, rom momxmarebelebi miiRebdnen 
maTTvis saziano arCevans, Tu SeeZlebaT ufro iafad iseTi 
avtomobilis SeZena, romelsac usafrTxoebis baliSi ar aqvs. am 
SemTxvevaSi mTavari dasafiqrebeli is ki ar aris, rom 
usafrTxoebis baliSis gareSe avtomobilis SeZena Zalian 
mniSvnelovania, aramed is, rom Tu sakiTxs kumulaciurad 
gavaanalizebT, wamoiWreba xarjis problema. usafrTxoebis baliSis 
montaJi mwarmoebels garkveuli xarji ujdeba, romelic TavisTavad 
avtomobilis fassac zrdis. amas emateba sxva, iseTi SezRudvebi, 
rogorciaa usafrxoebis Rvedis montaJi, laminirebuli saqare mina, 
SeWmuWnis zona da a.S.,410 rac erTobliobaSi sagrZnoblad zrdis 
avtomobilis fass. amas Tu davumatebT im faqts, rom adamianebis 
umetesobas mciredi finansur SesaZleblobebi aqvT, maTze 
arapirdapir dawesebuli SezRudva sakmaod mZimed moqmedebs - yvela 
momxmarebelma meti unda gadaixados an saerTod uari Tqvas 
avtomobiliT gadaadgilebaze.411 arc Tu ise samarTliani arCevania. 
 aseT SemTxvevebSi arapirdapiri paternalizmis kritika mis 
Sinagan struqturasTan aris dakavSirebuli. pirvel rigSi, 
problema mdgomareobs riskisa da savaraudo zianis SefasebaSi, 
radgan is, rogorc wesi, ar aris zusti. Sesabamisad, Tu es 
arazusti Sefaseba Sedardeba im sargebels, rasac igi moutans 
momxmarebels, sakmaod rTuli iqneba zust Sedegebze saubari, 
radgan riskis gansazRvra arazusti mecnierebaa. meore, 
SesaZlebelia arapirdapir paternalisturi wesi sakmaod logikuri 
Candes, magram aucileblad mxedvelobaSia misaRebi is arsebuli 
wesi, romlis Canacvlebasac axali wesi iTvaliswinebs. praqtikaSi 
ki situacia sxvagvaradaa, arapirdapir paternalisturi wesi 
myisierad anacvlebs axal wess ise, rom ar iTvaliswinebs Semdegs: 
adamianTa did jgufs SeiZleba waerTvas mTel rig sikeTebeeze 
xelmisawvdomoba.412 
 Tumca xsenebuli ise ar unda iqnes gagebuli, TiTqos 
arapirdapiri paternalizmi yvela SemTxvevaSi cudia da 
ugulebelyofili unda iyos (mag., avtomobilis savaldebulo teq-
daTvaliereba; taqsebis savaldebulo regulireba). marTlac, 
logikuria, rom usafrTxo manqana yvelasTvis ufro misaRebia da 
araferi cudi ar aris imaSi, rom saxelmwifo zrunavdes aseT 
sakiTxebze. msgavsi tipis paternalisturi SezRudva srulad 

 
409 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 151. 
410 Evans L., Traffic Safety, Bloomfield, MI: Science Serving Society, 20014, ch.12. 
411 Simester A. P. and Von Hirsh A., Crimes, Harms and Wrongs: On the Principle of Criminalisation, Hart 

Publishing, 2011, 168. 
412 iqve. 



155 

 

SesabamisobaSia adamianis samomavlo gegmebTan da prioritetebTan. 
Tumca misi arsebobac, cxadia, saWiroebs gamarTlebas. amasTan, 
mTavaria saxelmwifos mier riskebis Sefaseba iyos maqsimalurad 
zusti da adamians miuxedavad yvelafrisa hqondes arCevanis 
realuri alternativa. magaliTad, araferia sawinaaRmdego imaSi, 
rom yvela avtomobilisaTvis savaldebulo iyos usafrTxoebis 
Rvedis arseboba. winaaRmdegoba Cndeba maSin, rodesac usafrTxoebis 
Rvedis argakeTeba kanoniTaa akrZaluli.   

6.2.2.1 arapirdapiri paternalizmi da sisxlis samarTali 
 wina paragrafSi ganxilul arapirdapiri paternalizmis 
magaliTs araferi kavSiri ar aqvs kriminalizaciasTan da sisxlis 
samarTlaTan da mimoxilul iqna im mizniT, rom kargad warmoaCens 
pateralizmis bunebas. Sesabamisad, es paragrafi daeTmoba 
arapirdapiri paternalizmis kidev erTi magaliTis analizs, 
amjerad sisxlissamarTlebrivis – mkvlelobas msxverplis TxovniT, 
romelic, aseve, kargad asaxavs am saxis paternalizmis bunebas da 
amavdroulad badebs bevr kiTxvas.  
 mkvleloba msxverplis TxovniT, umetesi qveynis sisxlis 
samarTlis kanonmdeblobis mixedviT, danaSauls warmoadgens.413 amis 
sapirispirod, rogorc iTqva, Tu adamiani TviTon cdilobs Tavis 
mokvlas es ar warmoadgens danaSauls. Sesabamisad, ibadeba kiTxva, 
ratom unda isjebodes sisxlis samarTlis wesiT adamiani im 
qmedebisTvis, romelic mimarTuli im adamianisken, romelsac unda 
Tavis mokvla, magram amas akeTebs sxva adamianis daxmarebiT maSin, 
rodesac, Tu igive qmedebas TviTon Caidenda es ar warmoadgens 
danaSauls? ra sxvaobaa am or SemTxvevas Soris? 
 msxverplis TxovniT mkvleloba gadis zianis principis 
iurisdiqciidanac. marTalia, a-s mier b-s mkvleloba Seicavs zians, 
magram b-s Tanxmoba (ufro metic, misi TxovniT xdeba), yvelafers 
cvlis. “prima facie” aseT dros a. marTlwinaaRmdegod ar moqmedebs b-
s mimarT. miuxedavad amisa, es ar gamoricxavs im faqts, rom a-s 
qmedeba mainc marTlsawinaaRmdegoa, mas es ar unda gaekeTebina da 
albaT b-s Tanxmobasac ar unda mieqces yuradReba. magram Tu es 
ukanaskneli msjeloba sworia, es sworia paternalistur 
safuZvlebze dayrdnobiT – Tavad b-s keTildReoba gvaiZulebs misi 
realuri survilis ignorirebas. es yvelaferi ki badebs kiTxvas: Tu 
vvaraudobT, rom paternalisturi miznebi ar amarTlebs pirdapiri 
TviTdazianebis kriminalizacias, unda iyos Tu ara kriminalizacia 
SenarCunebuli arapirdapiri TviTdazianebis dros? 

 
413 qarTuli kanonmdeblobis mixeviT, aRniSnuli warmoadgens Semamsubuqebel 
garemoebaSi Cadenil qmedebas, iseve, rogorc germaniis sisxlis samarTlis 
kodeqsis mixedviT (StGB § 216). amis sawinaaRmdegod, inglissa da uelsSi, Homicide 

Act 1957 s.4, aseTi tipis mkvlelobas ar mijnavs nebismieri sxva ganzraxi 
mkvlelobisgan.  
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 imisTvis, rom xsenebul kiTxvas pasuxi gaeces, umjobesia 
raRac sakiTxebi CarCoSi moeqces. amisTvis warmovidginoT Semdegi 
martivi magaliTi: a-s surs, rom mokvdes, magram ar surs Tavad 
ganicados is wnexi, rac TviTmklelobas axlavs Tan, amitom igi 
Txovs Tavis megobar b-s damxarebas. mas Semdeg, rac b. moismens a-s 
sikvdilis survilis mizezebs, igi Tvlis, rom mas, marTlac 
sakmarisi mizezi aqvs amisTvis da mis sxeulSi Sehyavs raRac 
wamlis doza, romelic mis umtkivneulo sikvdils iwvevs.  
 erTi SexedviT am magaliTSi araferi sadavo ar aris - 
adamiani iRebs gacnobierebul gadawyvetilebas da misi megobari 
usrulebs bolo survils. Tumca yvelaferi ase martivad araa. 
mTavari problema nebis namdvilobaSi mdgomareobs. marTalia, a-m 
ganacxada Tanxmoba, magram ramdenad bolomde hqonda 
gacnobierebuli mas Sedegebi? iqneb is mcdarad fiqrobs, rom 
sikvdili erTaderTi gamosavalia, an araswori diagnozi dasuves, an 
sxva. Tu misi Tanxmoba xarveziania, radgan a. sakiTxs arasworad 
afasebs, maSin aseT SemxvevaSi zianis principi gamoiyeneba: a-s 
adgeba ziani gaucnobierebeli Tanxmobis gamo da misi 
TviTgamorkvevis ufleba ar ilaxeba saxelmwifos Carevis 
SemTxvevaSi. 
 meore - im SemTxvevaSic ki, Tu b. srulad darwmunebuli iqneba 
Tanxmobis sizusteSi, misi qmedeba mainc dasagmobia, radgan a-s ar 
eZleva gadafiqrebis SesaZlebloba. mas ar mieca mciredi droc ki, 
rom xelaxla dafiqrebuliyo Tavis gadawyvetilebaze da 
gaeanalizebina Tavisi samomavlo miznebi. rogorc pirdapir 
paternalizmze saubrisas iTqva, SezRuduli pirdapiri 
paternalizmi dasaSvebia aseT SemTxvevebSi. Sesabamisad, dasaSvebi 
unda iyos Tu ara arapirdapiri paternalizmi? 
 drois micema am SemTxvevaSic mniSvnelovan nabijad unda iqnes 
miCneuli. marTalia, a. afiqsirebs nebas, magram es neba unda iyos 
namdvili da ara xarveziani. swored amitom, aseT dros Careva 
gamarTlebuli unda iyos, raTa igi kidev erTxel dafiqrdes Tavisi 
nebis namdvilobaze. amas emsaxureba am qmedebis kriminalizaciac. 
TviTmklelobis daSveba, magram igive Sedegis momtani qmedebi 
Cadenis akrZalva sxva adamianis mier, a-s aZlevs dafiqrebis 
saSualebas da swored amitom arapirdapiri paternalizmi am 
SemTxvevaSi gamarTlebuli unda iyos. 
 aqve isic aRsaniSnavia, rom SesaZlebelia msxverplis TxovniT 
mklelobaSi iseTi qvekategoriis moZebna, romlis dekrminalizaciac 
SesaZlebeli iqneba. aseTia, mkvleloba msxverplis TxovniT, 
rodesac igi amas Zlieri fizikuri tkivilisgan gaTavisuflebis 
gamo iTxovs, Tu dadasturebulia, rom mas ukurnebeli daavadeba 
aqvs da tkiviliT cxovrebas urCevnia sikvdili. aseT dros, 
rodesac momakvdavis namdvili neba dadasturebulia samedicino 
daskvniT, maSin paternalisturi Careva da qmedebis kriminalizacia 
ukve uadgiloa. Sesabamisad, aseT dros daSvebuli unda iyos 
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rogorc aqtiuri, ise pasiuri evTanazia.414 aRniSnuli msjeloba 
sicocxlis arsze dakvirvebis Sedegad gamomdinareobs. sicocxle 
aris keTildReobis prerekviziti da ara misi ganmsazRvreli. 
swored amiT aixsneba adamianebis mtkiceba, rom maT ,,aseT cxovrebas 
sikvdili urCevniaT”. am mtkicebiT, cxovrebiseul Skalaze sikvdili 
sulac ar aris yvelaze bolo adgilze. magaliTad, rom Sedardes, 
romeli umjobesia sikvdili Tu monoba, sakmaod rTulad 
gadasawyveti sakiTxia. magram aSkaraa, rom mkvdari adamiani, 
monisgan gansxvavebiT, gacilebiT metad Tavisufalia da 
arasasurveli da xSir SemTxvevaSi arc damamcirebeli rutina uwevs 
yoveldRiurad. asevea, rodesac adamiani mZime seniT aris 
daavadebuli da mas sicocxles xelovnurad unarCuneben. bevrisTvis 
aseTi cxovreba saerTod araa cxovreba da Tu aseT dros igi 
gacnobierebul nebas gamoTqvams sikvdilis Sesaxeb, aseT dros 
saxelmwifos Careva arapirdapiri paternalisturi akrZalviT 
sruliad uadgiloa. 
 

6.2.3 Sejameba 
 zogadad paternalisturi akrZalvebi unda arsebobdes 
sisxlis samarTlis kanons miRma. aseT dros samoqalaqo an 
administraciuli akrZalvebi xSir SemTxvevaSi ufro efeqtiania. 
amaze kidev ufro efeqtiani SeiZleba iyos sazogadoebrivi azris 
moraluri iZuleba415 saganmanaTleblo kampaniis saxiT. aseve, 
gasaTvaliswinebelia isic, rom iSviaTia iseTi SemTxvevebi, rodesac 
sisxlissamarTlebrivi sasjelebi imaT interesebs emsaxurebodes, 
viskenac isinia mimarTuli da arc erTi argumenti paternalizmze 
diskusiisas ar gamokveTila, romelic mZime sasjelebis dawesebas 
gaamarTlebda iseTi qmedebisaTvis, romelic mxolod qmedebis 
Camdens ayenebs zians. 
 aqve araswori iqneba mosazreba, rom Tanxmoba an 
nebayoflobiTi arCevani TviTdazianebis Sesaxeb, qmedebas 
marTlzomierad aqcevs. arCevani kargi ver gaxdeba mxolod imis 
gamo, rom is Tavisuflad aris miRebuli. swored amitom, 
TviTdazianebis SemTxvevebi akmayofilebs kriminalizaciis pirvel 
kriteriums – marTlwinaaRmdegobas da aqedan gamomdinare, es 
qmedeba ar unda iqnes Cadenili. Tumca unda daregulirdes Tu ara 
es qmedeba moiTxovs calke Sefasebas da sxvadasxva faqtorebis 
gaTvaliswinebas. 6.2.1 da 6.2.2 paragrafebSi warmodgenili iyo is 
SemTxvevebi, rodesac paternalisturi Careva SesaZlebelia 
gamarTlebuli iyos saxelmwifos mier. rogorc iTqva, pirdapiri 

 
414 Sead. lekveiSvili m., wignSi: mamulaSvili g. (red.), sisxlis samarTlis kerZo 
nawili, wigni I, me-5 gamocema, Tb., 2014, 53-57. 
415 sazogadoebrivi azris moraluri iZulebaze detaluri saubari iqneba 
naSromis me-9 TavSi. 
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pateranalizmis SemTxvevaSi sisxlis samarTali TiTqmis arasdros 
unda gamoiyenebodes da mxolod calkeul sagamonakliso 
SemTxvevaSi aris SesaZlebeli misi gamoyeneba, isic - yvelaze 
naklebad SemzRudavi sasjelebis dawesebiT.  
 indidvidualuri avtonomia emsaxureba Cvens keTildReobas im 
doziT, rom swored am principma mogvces arCevanis gakeTebis 
Tavisufleba CvenTvis srulyofili cxovrebiseuli miznebis 
asarCevad. mTavari cxovrebiseuli Rirebuleba mainc Tavad 
adamianuri keTildReobaa da ara avtonomia da Tu am keTildReobis 
SesanarCuneblad zog SemTxvevaSi arsebobs pozitiuri mizezi 
saxelmwifos Casarevad, maSin amaSi araferi cudi ar aris Tundac 
avtonomiis SezRudvis xarjze. avtonomia ar gulisxmobs adamianis 
cudi arCevanis mimReblobas. miTumetes avtonomia ar gulisxmobs 
adamianis iseTi cudi arCevanis pativiscemas, romelic laxavs 
adamianis keTildReobas. magram gasaTvaliswinebelia is, rom 
swored adamianis Rirseba gvaiZulebs Cven, pativi vceT sxva 
adamianis uflebas, gaakeTos cudi arCevani. Cven (igulisxmeba 
saxelmwifoc) ar unda vaiZuloT isini, rom sxvagvarad moiqcnen. 
Tavisufali arCevani Rirebulebas mxolod imiT ki ar iZens, rom is 
Tavisufalia, aramed Rirebuleba imaSia, rom adamiani iyos 
Tavisufali arCevanis gakeTebisas. sasurvelia, rom vinc bolomde 
ar afasebs Tavis cxovrebas, mivides im daskvnamde, rom is cdeba, 
magram es maTi gadasawyvetia da es asea yvelaze ukidures 
SemTxvevaSic ki, magaliTad, rodesac adamiani TviTmkvlelobas 
cdilobs.  
 saboloo SejamebisTvis ki unda iTqvas, rom kriminalizaciis 
etapze paternalizmi, iqneba is pirdapiri Tu arapiradpiri, unda 
gamoiyenebodes mxolod SezRudul SemTxvevebSi da mxolod maSin, 
rodesac sxva alternatiuli saSualeba uZluria qmedebis 
dasaregulireblad. paternalisturi mosazrebebi unda 
gamoiyenebodes rogorc kriminalizaciis procesSi damxmare 
saSualeba, romelic daexmareba sxva principebs kriminalizaciis 
samarTliani procesis formirebaSi. 
 

7 saqarTvelos sakonstitucio sasamarTlos mosazrebebis 
kritikuli analizi kriminalizaciis procesTan dakavSirebiT 

 rogorc naSromis mimdinareobisas araerTxel aRiniSna, 
qarTul realobaSi kriminalizaciis procesis aRweras sakmaod 
mwiri literatura Tu samecniero naSromi eTmoba. kriminalizaciis 
procesis sakiTxze didi daxmarebas arc saerTo sasamarTloebis 
praqtika iZleva. swored amitom winamdebare naSromze muSaobisas 
gaanalizda sakonstitucio sasamarTlos mTeli rigi 
gadawyvetilebebisa, romelTa kritikuli analizi iZleva im suraTs, 
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Tu ra midgomebi arsebobs saqarTveloSi qmedebis 
kriminalizaciasTan dakavSirebiT.  

zogadad, konstituciuri diskursi kriminalizaciasTan 
dakavSirebiT aRiarebs, rom kriminalizacia da qmedebisTvis 
dawesebuli sasjeli arRvevs adamianis Tavisuflebis uflebas. 
mtkiceba imis Taobaze, rom adamianebs aqvT “prima facie” ardasjis 
ufleba416, aris centraluri sakiTxi sxvadasxva qveynebis 
sakonstitucio sasamarTloebis gadawyvetilebebSi.417 msgavsi 
daskvnis gamotana SeiZleba saqarTvelos sakonstitucio 
sasamarTlos 2015 wlis 24 oqtombris №1/4/592 gadawyvetilebidan 
saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“.418 
 swored amitom qvemoT jer Sejamebuli iqneba sakonstitucio 
sasamarTlos bolodroindeli praqtika, romelic met-naklebad 
SemxeblobaSia kriminalizaciis procesTan, xolo amis Semdeg 
moxdeba am praqtikis kritikuli analizia da Sefasdeba, ramdenad 
swori kursi aqvs SerCeuli sakonstitucio sasamarTlos, rodesac 
is qmedebis kriminalizaciis sawyisebze msjelobs an Tu msjelobs 
saerTod. 
 

7.1 saqarTvelos sakonstitutcio sasamarTlo da 

kriminalizaciis principebi 

 

saqarTvelos sakonstitucio sasamarTlosa da 
kriminalizaciis principebze saubari unda daiwyos, sakonstitucio 
sasamarTlos 2015 wlis 24 oqtombris №1/4/592 gadawyvetilebiT, 
saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“ 
(SemdgomSi ,,wiqariSvilis saqme”),  romelic uamrav saintereso 
sakiTxs exeba da maT Soris - fragmentulad saubrobs 
kriminalizaciazec. xsenebuli gadawyvetileba gaxda kidev araerTi 
gadawyvetilebisa da ganCinebis safuZveli, romlebic saWiroebis 
mixedviT mimoxiluli iqneba am paragragSi.  

wiqariSvilis saqmeSi sakonstitutcio sasamarTlos unda 
Seefasebina konkretuli qmedebisTvis gaTvaliswinebuli sasjeli 
(didi odenobiT gamomSrali marixuanis piradi moxmarebis mizniT 
SeZena/SenaxvisTvis Tavisuflebis aRkveTa Svididan ToTxmet 
wlamde) warmoadgenda Tu ara arahumanur, sastik da Rirsebis 
Semlaxvel mopyrobas/sasjels.419 aRniSnuli saqme imiTac aris 

 
416 Husak D., Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 126. 
417 “Cannabis Case”, 1994, BVerfGE, 90, 145, 172; R v. Malmo-Levine, R v. Caine [2003] 3 SCR 571; 

Lawrence v. Texas, 539, U.S. 558 (2003). 
418 ix.: saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 27, 37. 
419 iqve II, 30. 
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gamorCeuli, rom es iyo pirveli saqme, rodesac sasamarTlom 
imsjela sasjelis konkretuli zomis konstituciurobaze.  

sasjelis zomaze msjeloba sasamarTlom daiwyo imis 
dadasturebiT, rom swored saxelmwifoa uflebamosili 
gansazRvros sisxlis samarTlis politika da moaxdinos calkeuli 
qmedebis regulireba. sasamarTlo aqve uTiTebs, rom am 
uflebamosilebis ganxorcielebisas saxelmwifom unda izrunos 
kriminalizaciis erT-erT umTavres - piradi avtonomiis anu 
Tavisuflebis principze: ,,saxelmwifos pasuxismgeblobis sferos 
ganekuTvneba kanoniT konkretuli qmedebebis regulireba, akrZalva 
da aseTi sayovelTao wesebis darRvevisTvis pasuxismgeblobis 
Sesabamisi zomebis gamoyeneba. cxadia, am procesSi saxelmwifos 
Zalian didi sifrTxile marTebs, radgan, erTi mxriv, usafuZvlod 
ar SezRudos adamianebis Tavisufleba ama Tu im qmedebis akrZalvis 
gziT, xolo, meore mxriv, akrZaluli qmedebis CadenisTvis 
saxelmwifos pasuxi ar iyos gadametebuli, araproporciuli, 
radgan aseTi pasuxic adamianis Tavisuflebis sferos, saxelmwifos 
mxridan, Seviwroebas TavisTavad gulisxmobs. saxelmwifo ar 
SeiZleba adamianis TavisuflebaSi (mis uflebebSi) Caerios 
obieqturad saWiroze meti doziT, radgan Sedegad miznad 
gadaiqceva adamianis SezRudva da ara misi dacva”.420 maSasadame, 
sakonstitucio sasamarTlos mixedviT, saxelmwifos politikis 
sferoa, romeli qmedebis kriminalizacias moaxdens da rogor 
sasjels daawesebs konkretuli qmedebis CadenisTvis, radgan 
swored saxelmwifos aqvs efeqturi SesaZlebloba, ebrZolos 
konkretuli qmedebebidan momdinare safrTxeebs da maTi simZimis, 
seriozulobis gaTvaliswinebiT moaxdinos maTi kriminalizeba. aqve 
sainteresoa sasamarTlos pozicia kriminalizaciisas saxelmwifos 
moqmedebis farglebze: ,,Tumca, meore mxriv, saxelmwifos 
mixedulebis farglebi ver iqneba usazRvro. ... demokratiul da 
samarTlebriv saxelmwifoSi ar arsebobs mizani, interesi, adamianis 
uflebebis dacvis umTavresi miznis CaTvliT, romlis sapirwoned 
saxelmwifo aRiWurveba legitimuri uflebiT, daarRvios Tundac 
erTeuli pirebis Tavisuflebis ufleba (esa Tu is ufleba) ... 
sisxlis samarTlis - qmedebis kriminalizaciisa da misi 
dasjadobis funqcia mxolod maSinaa warmatebuli, rodesac is 
gamoiyeneba rogorc ultima ratio”,421 anu amiT sasamarTlom aRiara, rom 
sazogadoebis da adamianis interesebis dasacavad 

 
420 iqve II, 32. 
421 iqve II, 33. aseve ix.: saqarTvelos sakonstitucio sasamarTlos 2016 wlis 26 
Tebervlis №3/1/708,709,710 ganCineba II, 14; ix. saqarTvelos sakonstitucio 

sasamarTlos 2016 wlis 22 dekembris ganCineba №1/16/770, II, 19; saqarTvelos 
sakonstitucio sasamarTlos 2017 wlis 30 noembris №1/13/732 gadawyvetileba 
saqmeze „saqarTvelos moqalaqe givi SaniZe saqarTvelos parlamentis winaaRmdeg“, 

II, 16.  
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sisxlissamarTlebrivi normebi unda gamoiyenebodes rogorc 
ukiduresi saSualeba, rodesac amowurulia samarTlebriv sikeTeTa 
dacvis arasisxlissamarTlebrivi saSualebebi. 

sainteresoa, rom amave gadawyvetilebaSi sakonstitucio 
sasamarTlo msjelobs kriminalizaciis iseT mniSvnelvan 
safuZvelze, rogoricaa zianis principi. am sakiTxis ganxilvisas 
sakonstituticio sasamarTlo ZiriTadad msjelobs sasjelis 
konkretuli saxis (Tavisuflebis aRkveTis) gamoyenebis 
adekvaturobaze, Tumca, iqidan gamomdinare, rom sasjeli 
kriminalizaciis procesis aucilebeli Tanamdevi procesia, 
SesaZlebelia misi kriminalizaciis procesze morgebac. 
sakonstitucio sasamarTlom wiqariSvilis saqmidan gamomdinare 
Tavis ara erT gadawyvetilebaSi miuTiTa, rom 
„SezRudvas/regulirebas SeiZleba eqvemdebarebodes qmedeba, 
romelic antisocialuria Tavisi xasiaTiT da romelmac, maRali 
albaTobiT, SeiZleba gamoiwvios realuri safrTxe aseTi qmedebis 
ganxorcielebis momentSi, potenciurad Seuqmnas safrTxe sxvaTa 
janmrTelobas an sazogadoebriv wesrigs”.422 metic, adamianis 
Tavisufali ganviTarebis uflebaze msjelobisas sakonstitucio 
sasamarTlom miuTiTa, rom „piris Tavisufali ganviTarebis ufleba 
ar aris absoluturi xasiaTis da am uflebiT sargebloba SeiZleba 
SeizRudos, rodesac is zians ayenebs sxvaTa uflebebsa da sxva 
mniSvnelovan sazogadoebriv interesebs”.423 am konteqstSi 
saqarTvelos sakonstitucio sasamarTlo, rogorc Cans, aRiarebs 
zianis princips kriminalizaciis erT-erT mniSvnelovan principad. 
cxadia, sakonstitucio sasamarTlo saxeldebiT ar moixseniebs 
zianis princips, magram zemoT xsenebuli citatebi sxva araferia, 
Tu ara milis zianis principis analogi. rac Seexeba sasjels, 
sakonstitucio sasamarTlom miuTiTa, rom ,,rodesac norma, misi 
blanketurobidan gamomdinare, iTvaliswinebs pirisTvis 
Tavisuflebis aRkveTis SesaZleblobas, maT Soris, mxolod imis 
gamoc, rom pirma sakuTar janmrTelobas SeiZleba miayenos ziani, 

 
422 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 75;  
saqarTvelos sakonstitucio sasamarTlos 2017 wlis 13 ivlisis №1/8/696 

gadawyvetileba saqmeze „laSa baxutaSvili saqarTvelos parlamentis 
winaaRmdeg”, II, 12. 
423 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 4 agvistos №2/4/570 
gadawyvetileba saqmeze „saqarTvelos moqalaqe nugzar jayeli saqarTvelos 
parlamentis winaaRmdeg“, II, 13;  
saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 noembris №1/13/732 
gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe saqarTvelos 

parlamentis winaaRmdeg“, II, 13; saqarTvelos sakonstitucio sasamarTlos 2018 
wlis 30 ivlisis N1/3/1282 gadawyvetileba saqmeze „saqarTvelos moqalaqeebi - 
zurab jafariZe da vaxtang megreliSvili saqarTvelos parlamentis winaaRmdeg“, 

II, 5. 
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rodesac ar arsebobs realuri riskebi sxvebis janmrTelobisTvis 
zianis miyenebisa (vinaidan norma uSvebs piris dasjas maSinac, 
rodesac SeZena/Senaxva ar xdeba realizaciis mizniT), cxadia, 
aSkaraa sasjelis sisastike da mkafio araadekvaturoba, radgan 
aseTi mkacri sasjeli gamoiyeneba rogorc adamianis dasjis mizani 
da ara rogorc legitimuri miznebis dacvis ukiduresi da 
aucilebeli saSualeba”.424 aq, ra Tqma unda, sakonstitucio 
sasamarTlo saubrobs ukve kriminalizaciis Semdgom sasjelis 
gamoyenebis adekvaturobaze, magram is faqti, rom Tavisuflebis 
aRkveTis gamoyeneba maSin, rodesac qmedeba ar Seicavs realur 
riskebs sxvebisTvis zianis miyenebis TvalsazrisiT, CaTvlilia 
rogorc sastiki da konstituciis sawinaaRmdego, iZleva imis 
SesaZleblobas, rom qmedebis kriminalizaciazec gakeTdes 
analogiuri daskvna. 

am bolo citatidan gamomdinare, naTlad Cans, rom 
sakonstitucio sasamarTlo Tavis gadawyvetilebaSi msjelobs, 
aseve, paternalizmis Taobazec, amitom mizaSewonilia aq mokled 
SevexoT sasamarTlos pozicias kriminalizaciis am safuZvelzec. 

wiqariSvilis saqmeSi sasamarTlo uTiTebs: ,,calsaxaa, rom 
saxelmwifo ar unda ereodes adamianis TavisuflebaSi mxolod 
imitom, rom is iracionalur qmedebas axorcielebs. aseTi Careva 
gamarTlebuli rom iyos, saWiroa, man miaRwios garkveul simwvaves, 
sxvebs uqmnides realur da seriozul safrTxes”.425 amis Semdeg 
sasamarTlo svams kiTxvas: SesaZlebelia Tu ara ,,pirs miesajos 
Tavisuflebis aRkveTa mxolod sakuTari janmrTelobis winaaRmdeg 
mimarTuli qmedebis gamo?”426 aRniSnul kiTxvas sasamarTlo Tavadve 
pasuxobs Semdegi msjelobiT: ,,konstitucia icavs adamians 
nebismieri mesame pirisgan momdinare safrTxeebisgan – kerZo 
pirebisa Tu saxelmwifos mier uflebebis darRvevisgan. amasTan, 
cxadia, xelisuflebas aqvs konstituciuri valdebuleba, 
konkretuli qmedebebis regulirebis gziT moaxdinos im riskebis 
gamoricxva/minimalizeba, romlebic Secdomis daSvebis Sedegad 
qmnis, ganapirobebs adamianis mier sakuTari TavisTvis zianis 
miyenebis safrTxes. magaliTad, saxelmwifo SeiZleba axdendes 
calkeul medikamentebze Tavisufali xelmisawvdomobis 
regulirebas, raTa adamianma SecdomiT ar miiRos samedicino 
preparati, romelic sabolood mas zians miayenebs. Tumca ar 
SeiZleba adamiani sisxlissamarTlebrivi pasuxismgeblobis 
pirispir dadges imis gamo, rom, magaliTad, araswori preparati 
dalia eqimis daniSnulebis gareSe an gadaameta saWiro dozas. 

 
424 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 105. 
425 iqve 74. 
426 iqve 82. 
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aseTi logikiT, TviTmkvlelobis mcdelobis Semdeg Tu piri 
gadarCa, is aseve unda isjebodes Tavisuflebis aRkveTiT, raTa 
sakuTar Tavs kvlav ar miayenos ziani. sakuTari janmrTelobisTvis 
zianis miyenebis Tavidan acilebis mizniT sisxlissamarTlebrivi 
sasjelis saxiT piris Tavisuflebis aRkveTa auxsneli da 
gaumarTlebelia”.427 rogorc gamoCnda, sasamarTlosaTvis kargad 
aris cnobili paternalizmis safrTxeebis Sesaxeb da igi 
dauSveblad miiCnevs paternalistur sawyisebze sasjelis saxed 
Tavisuflebis aRkveTis dawesebas maSin, rodesac qmedeba mxolod am 
qmedebis avtors uqmnis safrTxes da ar aris mimarTuli (ar 
SeiZleba iyos mimarTuli) sxvaTa uflebebis darRvevisken. aqve 
kargad Cans, rom zogadad sasamarTlo paternalizms ar 
gamoricxavs qmedebis regulirebis safuZvlad da uTiTebs, rom 
saxelmwifos aqvs kidec konstituciuri valdebuleba, moaxdinos 
qmedebis regulireba qmedebisgan momdinare riskebis Sesamcireblad. 
igi xmarobs ,,regulirebas” da ara saxeldebiT ,,kriminalizacias”, 
Tumca gadawyvetilebis sruli analizi da aseve, am 
gadawyvetilebidan gamomdinare sxva gadawyvetilebebis analizic 
iZleva imis Tqmis SesaZleblobas, rom paternalistur sawyisebze 
kriminalizacia SeiZleba gamarTlebuli iyos, mTavaria, arsebobdes 
legitimuri mizani.  

metic, sakonstitucio sasamarTlom Tavis kidev ramdenime 
gadawyvetilebaSi gaiziara mosarCele mxaris pozicia imasTan 
dakavSirebiT, rom qmedebis Camdenis (konkretul SemTxvevaSi - 
marixuanis momxmareblis) dasja ,,moralisturi da paternalisturi 
argumentebiT winaaRmdegobaSi modis pirovnebis Tavisufali 
ganviTarebis uflebasTan da, Sesabamisad, ewinaaRmdegeba 
saqarTvelos konstituciis me-16 muxls”.428 aRniSnulTan 
dakavSirebiT sasamarTlom miuTiTa, rom ,,pirovnebis dasja mxolod 
sakuTari janmrTelobisaTvis zianis miyenebis gamo, warmoadgens 
saxelmwifosgan gamovlenili paternalizmis iseT formas, romelic 
ar aris Tavsebadi Tavisufal sazogadoebasTan”.429 Sesabamisad, 
sakmarisad warmoCinda sasamarTlos midgoma paternalisturi 
qmedebebis mimarT sasjelis konkretuli saxis – Tavisuflebis 
aRkveTis gamoyenebasTan dakavSirebiT, Tumca sasamarTlos arcerT 
Tavis gadawyvetilebaSi da arc ganCinebaSi ar umsjelia Tavad 
qmedebis kriminalizaciis legitimurobis Taobaze. 

 
427 iqve. 
428 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 noembris №1/13/732 
gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe saqarTvelos 

parlamentis winaaRmdeg“, I, 7;  
429 iqve II, 50; aseve, ix.: saqarTvelos sakonstitucio sasamarTlos 2018 wlis 30 
ivlisis N1/3/1282 gadawyvetileba saqmeze „saqarTvelos moqalaqeebi - zurab 

jafariZe da vaxtang megreliSvili saqarTvelos parlamentis winaaRmdeg“, II, 31. 
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marTalia, sasamarTlos Tavis araerT gadawyvetilebaSi 
hqonda mcdeloba, ganesazRvra is kriteriumebi, Tu ra SemTxvevaSia 
qmedebis kriminalizacia SesaZlebelia, Tumca aRniSnuli aris 
mxolod fragmentuli - sasamarTlo TiTqos cdilobs msjelobis 
dawyebas da Semdeg gadadis isev sasjelis miznebisa da sasjelis 
konkretuli saxis konstituciurobis msjelobaze. magaliTad, 
wiqariSvilis saqmeSi, sasamarTlo uTiTebs: ,,kanoniT danaSaulad 
mxolod iseTi qmedeba miiCneva, romelic umarTlobis xarisxis im 
mometebuli riskebis matarebelia, romelTa ganeitraleba da am 
gziT sazogadoebis da adamianebis dacva obieqturad sisxlis 
samarTlis sferos ganekuTvneba”430 Tumca amis meti siRrmiseuli 
msjeloba rogori qmedebebi ganekuTvneba sisxlis samarTlis 
sferos mikuTvnebul qmedebebs ar gvxvdeba. saintereso iyo isic, 
rom sasamarTlos sasjelis konstituciurobis sakiTxis 
gadawyvetisas hqonda mcdeloba, ganesazRvra kriminalizaciis 
miznebi. kerZod, ,,sadavo normiT gaTvaliswinebuli sasjelis 
konstituciuroba sakonstitucio sasamarTlom unda Seafasos 
swored zemoaRniSnul kriteriumebze dayrdnobiT. amisaTvis, pirvel 
rigSi, unda dadgindes sadavo normiT gaTvaliswinebuli qmedebis 
kriminalizebis miznebi. xolo amis Semdeg unda gairkves am 
qmedebisTvis gaTvaliswinebuli sasjelis konkretuli zoma aris 
Tu ara dasaxelebuli legitimuri miznebis vargisi da 
proporciuli saSualeba da uzrunvelyofs Tu ara Tavad sasjelis 
miznebis miRwevis SesaZleblobas. radgan sabolood, sasjelis 
miznebic qmedebis kriminalizebis miznebis miRwevas unda 
emsaxurebodes”.431 am SemTxvevaSic sasamarTlo gadadis sasjelis 
miznebis garkvevaze ise, rom Tavisive miTiTebas imasTan 
dakavSirebiT, rom Tavdapirvelad gasarkvevi swored 
kriminalizaciis miznebia, ugulebelyofs.  

sakonstitucio sasamarTlo Tavis sxva gadawyvetilebaSi 
saubrobs imis Taobaze, Tu rogori qmedebis kriminalizacia unda 
xdebodes. magaliTad, SaniZis saqmeSi sasamarTlos poziciiT 
,,qmedebis kriminalizaciis safuZvels warmoadgens misi mometebuli 
socialuri saSiSroeba. sisxlis samarTlis kodeqsiT dasjadia 
iseTi qmedebebi, romlebic zians ayenebs sxva piris an 
sazogadoebriv, samarTlebrivad dacul sikeTeebs”.432 metic, 
sasamarTlom, aseve, miuTiTa, rom ,,SezRudvas/regulirebas SeiZleba 
eqvemdebarebodes qmedeba, romelic antisocialuria Tavisi 
xasiaTiT da romelmac maRali albaTobiT, SeiZleba gamoiwvios 

 
430 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 37. 
431 iqve II, 39. 
432 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 noembris №1/13/732 
gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe saqarTvelos 

parlamentis winaaRmdeg“, II, 46. 
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realuri safrTxe aseTi qmedebis ganxorcielebis momentSi, 
potenciurad Seuqmnas safrTxe sxvaTa janmrTelobas an 
sazogadoebriv wesrigs”.433  

yovelive zemoaRniSnuli SesaZlebelia Semdegnairad Sejamdes: 
sakonstitucio sasamarTlos azriT, kriminalizacias unda 
eqvemdebarebodes iseTi antisocialuri qmedeba, romelic iwves 
realur safrTxes an uqmnis safrTxes sxvaTa janmrTelobas an 
sazogadoebriv wesrigs.  am saintereso mignebis fonze sruldeba 
sakonstitucio sasamarTlos gadawyvetilebis aRwera 
kriminalizaciis procesisaTvis mniSvnelovani sakiTxebis 
gamoaSkarevebis kuTxiT. Semdeg, paragrafi am mignebebis kritikul 
analizs daeTmoba. 

 

7.2 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebis 

kritikuli analizi 

 
wina paragrafis bolos gamoikveTa sakmaod saintereso 

tendencia. kerZod, sakonstitucio sasamarTlom imsjela imis 
Taobaze, Tu ras unda akmayofilebdes qmedeba, rom moxdes misi 
kriminalizacia. rogorc gamoCnda (aseve, sakonstitucio 
sasamarTlos sxva gadawyvetilebebis analiziciTac)434 ikveTeba 
Semdegi: imisTvis, rom saxelmwifom moaxdinos qmedebis 
kriminalizacia, qmedeba unda iyos antisocialuri da iwvevdes 
realur safrTxes an uqmnides safrTxes sxvaTa janmrTelobas, an 
sazogadoebriv wesrigs. aRniSnuli warmoadgens mniSvnelovan 
mignebas, radgan saSualebas iZleva kriminalizaciis procesze 
msjelobis sawyisi swored es iyos. Tu aRniSnuli Sedardeba im 
principebs, rac winamdebare naSromis wina TavebSia SemoTavazebuli 
gamoCndeba arsebuli msgavseba. kerZod, am naSromSi araerTxel 
aRiniSna, rom qmedebis kriminalizaciisTvis is unda iyos 
marTlsawinaaRmdego. aseve, saubari imasac Seexo, rom 
marTlwinaaRmdego unda gavigoT ara rogorc pozitiuri 
samarTlidan gamomdinare marTlwinaaRmdegoba da danaSaulis 
samsafexuriani sistemis meore aucilebeli niSani, aramed farTod 
gagebuli marTlwinaaRmdegoba, romelic kanonis miRma arsebobs da 
samarTlebriv sivrceSi unda veZioT misi adgili. 

 
433 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 75. 
434 ix. magaliTad., saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 
noembris №1/13/732 gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe 
saqarTvelos parlamentis winaaRmdeg“; aseve, ix.: saqarTvelos sakonstitucio 
sasamarTlos 2018 wlis 30 ivlisis N1/3/1282 gadawyvetileba saqmeze „saqarTvelos 
moqalaqeebi - zurab jafariZe da vaxtang megreliSvili saqarTvelos 
parlamentis winaaRmdeg“. 
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marTlsawinaaRmdego am gagebiT SeiZleba iyos nebismieri 
problemuri qmedeba, romelic jer kidev dauregulirebelia, magram 
Tavisi xasiaTiT, intensivobiT an nebismieri sxva niSniT aSkarad 
saWiroebs mowesrigebas. sakonstitucio sasamarTlo msgavs 
qmedebaSi, savaraudod, swored antisocialur qmedebas moixseniebs. 
am terminebs Soris ki sxvaobaa. iqidan gamomdinare, rom 
marTlwinaaRmdegoba Tavis TavSi antisocialur qmedebasac 
aerTianebs, is ufro farTo gamoyenebis da mniSvnelobis terminad 
unda iqnes miCneuli, romelic aerTianebs ara mxolod socialuri 
wesrigis winaaRmdeg mimarTul qmedebas, aramed, aseve, ubralod 
araswor qmedebas (magaliTad, amoralur an Suracxmyofel 
qmedebebs), romelic saxelmwifos mxridan daregulirebas 
saWiroebs.  

amas garda, iTqva, rom mas Semdeg, rac gairkveva, rom qmedeba 
problemuria anu marTlsawinaaRmdegoa, unda arsebobdes 
kriminalizaciis kidev erTi umniSvnelovanesi principi – zianis 
principi. zianis principi qmedebis daregulirebis saSualebas 
iZleva mxolod maSin, Tu is zians ayenebs an zianis safrTxes 
uqmnis sxvebs.  msgavsi midgoma aqvs sakonstitucio sasamarTlosac, 
romelmac miuTiTa, rom ,,sisxlis samarTlis kodeqsiT dasjadia 
iseTi qmedebebi, romlebic zians ayenebs sxva piris an 
sazogadoebriv, samarTlebrivad dacul sikeTeebs”.435 anu msgavseba 
rac zianis principsa da sakonstitucio sasamarTlos midgomaSia 
mdgomareobs imaSi, rom orive SemTxvevaSi ziani unda adgebodes 
“sxvas”. zianis principis SemTxvevaSi, qmedeba zians unda ayenebdes 
sxvebs, xolo sakonstitucio sasamarTlo miiCnevs, rom qmedeba 
zians unda ayenebdes sxvebis samarTlebriv sikeTes, xolo is Tu ra 
igulisxmeba samarTlebriv sikeTeSi, SeiZleba gavigoT, aseve 
sakonstitucio sasamarTlos gadawyvetilebidan wiqariSvilis 
saqmeze, sadac sasamarTlom miuTiTa, rom asakrZali qmedeba unda 
iyos antisocialuri da safrTxes uqmnides (realurs an 
abstraqtuls) sxvaTa janmrTelobas an sazogadoebriv wesrigs.436 
Sesabamisad, swored sxvaTa janmrTeloba da sazogadoebrivi 
wesrigi moiazreba im samarTlebriv sikeTeSi, romelsac unda 
adgebodes ziani, imisTvis, rom moxdes qmedebis kriminalizacia. 
samarTlebriv sikeTeze zemoT ukve iyo msjeloba, rodesac is da 
ziani erTmaneTs Sedarda, kerZod, ramdenad adekvaturi alternativa 
iyo igi zianis cnebisa. rogorc iTqva, kontinentur samarTlebriv 
sistemebSi samarTlebrivi sikeTe mxolod pozitiuri samarTlis 

 
435 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 noembris №1/13/732 
gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe saqarTvelos 

parlamentis winaaRmdeg“, II, 46. 
436 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 75. 
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Semadgenel nawilad miaCniaT, Sesabamisad, Tu samarTlebrivi sikeTe 
yovelTvis pozitiuri sisxlis samarTlidan gamomdinareobs, maSin 
ar arsebobs iseTi danaSauli, romelic raime samarTliT dacul 
interess ar icavdes da aqedan gamomdinare, samarTlebriv sikeTes 
damoukidebeli mniSvneloba ar gaaCnia, yovelTvis mibmulia 
danaSauls da zianis principisgan gansxvavebiT, araviTar rols ar 
TamaSobs qmedebis kriminalizaciisas. Tu samarTlebriv sikeTes 
damoukidebeli mniSvneloba ar gaaCnia da kriminalizaciis etapze 
mxolod kanonSia misi adgili, romelic winaresamarTlebrivi 
procesia, maSin igi gamousadegaria, amitom, cxadia pozitiurad 
unda Sefasdes is, rom sakonstitucio sasamarTlo swored 
sxvebisTvis zians aniWebs upiratesobas, rodesac kriminalizaciaze 
saubrobs, Tumca zianSi samarTlebrivi sikeTis moazreba cxadyofs, 
rom es zianis principi, misi klasikuri gagebiT, ar aris. 

rac Seexeba kriminalizaciis kidev erT safuZvels – 
paternalizms, amaze sasamarTlos gacilebiT meti msjeloba aqvs 
SemoTavazebuli Tavis gadawyvetilebebSi, vidre Tavad 
kriminalizaciaze. rogorc wina paragrafSi iTqva, sasamarTlo 
paternalizmze msjelobs adamianis piradi avtonomiis 
paralelurad mxolod maSin, rodesac is sasjelis konkretuli 
saxis – Tavisuflebis aRkveTis legitimurobas afasebs. am mxriv 
unda iTqvas, rom wina TavSi gakeTebuli daskvna da sasamarTlos 
pozicia erTmaneTTan TanxvedraSia sasjelis konkretuli zomis 
nawilSi. rogorc wina TavSi aRiniSna, rac ufro mZimea sasjeli, 
miT ufro Sordeba is paternalizmis miznebs da amitom, 
kriminalizacia ar aris rekomendirebuli. Tu mainc xdeba 
kriminalizacia, sasjeli unda iyos yvelaze nakleb SemzRudavi da 
mxolod aseT SemTxvevebSi ar gamoiricxeba paternalisturi 
sisxlissamarTlebrivi akrZalvebi. sasamarTlos poziciiT ki 
,,pirovnebis dasja mxolod sakuTari janmrTelobisaTvis zianis 
miyenebis gamo, warmoadgens saxelmwifosgan gamovlenili 
paternalizmis iseT formas, romelic ar aris Tavsebadi Tavisufal 
sazogadoebasTan”.437  

sagulisxmoa isic, rom paternalizmi mxolod 
sisxlissamarTlebriv mowesrigebas ar moicavs da saxelmwifos am 
ukanasknelis garda regulirebis sxva meqanizmebic gaaCnia. 
sasamarTlo zogadad ar gamoricxavs regulirebulis sxva formebs 
paternalistur sawyisebze. aRniSnuli, marTlac asea. rogorc iTqva, 
individualuri avtonomia emsaxureba adamianebis keTildReobas im 
doziT, rom swored es principi iZleva arCevanis gakeTebis 
Tavisuflebas adamianisTvis srulyofili cxovrebiseuli miznebis 
asarCevad. magram mTavari cxovrebiseuli Rirebuleba mainc Tavad 

 
437 ix.: sakonstitucio sasamarTlos 2018 wlis 30 ivlisis N1/3/1282 gadawyvetileba 
saqmeze „saqarTvelos moqalaqeebi - zurab jafariZe da vaxtang megreliSvili 

saqarTvelos parlamentis winaaRmdeg“, II, 31. 
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adamianuri keTildReobaa da ara avtonomia. da Tu am keTildReobis 
SesanarCuneblad zog SemTxvevaSi arsebobs pozitiuri mizezi 
saxelmwifos Casarevad, maSin amaSi araferi cudi ar aris, Tundac 
avtonomiis SezRudvis xarjze. magram, samwuxarod, sasamarTlo ar 
mijnavs erTmaneTisgan pirdapir da arapiradpir paternalizms. 
ucnobia sasamarTlos pozicia, emxroba Tu ara is paternalisturi 
motivebiT qmedebis kriminalizacias. am bolo sakiTxze da 
gadawyvetilebebis kompleqsuri analizis safuZvelze SeiZleba 
daskvnis gakeTeba, rom sasamarTlos pozicia gamomdinareobs 
yoveli konkretuli SemTxvevidan. magram erTia paternalizmis 
gamarTlebaze msjeloba, rodesac qmedeba ukve akrZalulia da 
meorea paternalizmze msjeloba kriminalizaciis etapze, anu 
qmedebis akrZalvamde. aRniSnulze sasamarTlo TiTqmis araviTar 
miniSnebas ar akeTebs. aRniSnulis mizezi ki imaSi mdgomareobs, rom 
sasamarTlo Tavis yvela gadawyvetilebaSi msjelobs ara zogadad 
qmedebis kriminalizaciis konstitutciurobaze, aramed sasjelis 
konkretuli saxis438 an narkotikuli saSualebis moculobis,439 an 
kanonis sityvebis440 konstituciurobis Taobaze. 

msjelobis gagrZelebad da zogadi Sefasebis saxiT unda 
iTqvas, rom sakonstitucio sasamarTlom wiqariSvilis saqmiT Seqmna 
e.w. karibWe gadawyvetileba imitom, rom pirvelad imsjela 
sasjelis saxis konstituciurobis Taobaze. amis Sedegi gaxda is, 
rom 2015 wlidan, naSromze muSaobis mimdinareobisas, sasamarTlos 
kidev 9 gadawyvetilebis/ganCinebis miReba dasWirda msgavs saqmeebze 
da misi msjeloba ZiriTadad yvela sxva saqmeSi arafriT 
gansxvavdeboda wiqariSvilis saqmidan. sasjelis saxeze 
msjelobisas sasamarTlos mouxda iseT detalebSi Sesvla, 
rogoric narkotikuli saSualebis odenobaa, rac, sakonstitucio 
sasamarTlos Sesafasebeli ar unda yofiliyo. marTalia, 
sasamarTlom miuTiTa, rom ,,sakonstitucio sasamarTlo 
valdebulia, Seafasos sasjelTa politika im ukidures SemTxvevaSi, 
rodesac misi Sedegi adamianis ama Tu im uflebis darRvevaa. es ar 
niSnavs imas, rom sakonstitucio sasamarTlo sasjelis yvela zomis 
konstituciurobaze potenciurad msjelobaunariania“.441 Tumca 

 
438 ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 
oqtombris №1/4/592 gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos 
parlamentis winaaRmdeg. 
439 ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2017 wlis 13 ivlisis 
№1/8/696 gadawyvetileba saqmeze „laSa baxutaSvili saqarTvelos parlamentis 
winaaRmdeg”. 
440 ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 
noembris №1/13/732 gadawyvetileba saqmeze „saqarTvelos moqalaqe givi SaniZe 
saqarTvelos parlamentis winaaRmdeg”. 
441 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
II, 34 
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arsad ar aris miTiTebuli, ratom iyo es ukiduresi SemTxveva. asec, 
rom yofiliyo, aRniSnuliT sasamarTlom Seqmna sagangaSo praqtika 
imiT, rom mosarCeles sakmaod iolad SeuZlia daasabuTos, rom 
sasjelis saxe an zoma aris saqarTvelos konsituticiis 
sawinaaRmdego da am safuZvelze moiTxovos normis 
arakonstituciuroba. sakonstitutcio sasamarTlo aseT sakiTxebs 
ar unda afasebdes. 

amis sanacvlod sasamarTlos unda Seefasebina, ramdenad iyo 
gamarTlebuli Tavad qmedebis kriminalizacia anu ramdenadaa 
qmedebis akrZalva konstituciasTan SesabamisobaSi. am SemTxvevaSi 
sasamarTlos aRar mouwevda iseT sakiTxze msjeloba, rogoric 
aris sasjelis konkretuli saxis an zomis konstituciuroba, 
radgan, Tu qmedebis kriminalizaciaa gaumarTlebeli, TavisTavad 
misTvis dawesebuli sasjelic gaumarTlebelia. am SemTxvevaSi 
sasamarTlos ar mouwevda arazusti daskvnis gakeTeba, rom 
sasjelis mizani da kriminalizaciis mizani erTmaneTTan 
TanxvedraSia. es nawilobriv SeiZleba simarTle iyos, magram 
sasjelis miznebi deklarirebuli miznebia, romelic mocemulia 
sisxlis samarTlis kodeqsSi, xolo kriminalizacias erTi zogadi 
mizani aqvs - qmedebis daregulireba. kriminalizaciis etapze sxva 
miznis Zebna savaldebulo ar aris. qmedebis daregulireba SeiZleba 
Tavis TavSi, magaliTad, prevencias moicavdes da am nawilSi 
Seesabamebodes sasjelis mizans, magram imis mtkiceba, rom 
sasjelis miznebis SefasebiT Sefasdeba kriminalizaciis mizani, 
gadametebulia. aseve, sasamarTlos mier ganviTarebulma msgavsma 
poziciam ganapiroba isic, rom kriminalizaciaze msjeloba, 
sasjelis miznebze msjelobas mieba. kriminilaziacia aris 
absoluturad damoukidebeli procesi, romlis etapze 
Tavdapirvelad wydeba qmedebis daregulirebis sakiTxi da rodesac 
gadawydeba, rom qmedeba eqvemdebareba sisxlissamarTlebriv 
akrZalvas, swored amis Semdeg, meore etapze wydeba ra saxis da 
zomis sasjeli dauwesdes qmedebas. Sesabamisad, ukve dawesebuli 
sasjelze msjeloba mxolod mcired pasuxs iZleva kriminalizaciis 
sazrisze. swored imis gamo, rom sasamarTlos msjelobam sasjelis 
saxesa da zomaze gauxsna karibWe sxva msgavs saqmeebs. sasamarTlos 
baxutaSvilis saqmeSi mouwia msjeloba, warmoadgenda Tu ara 0,00009 
g narkotikuli saSualeba  dezomorfini mosaxmarad vargis 
odenobas da uqmnida Tu ara igi safrTxes sazgadeobas.442 
aRniSnuli sakiTxis Sefaseba sakonstitucio sasamarTlos 
prerogativa ar aris.  

rogorc iTqva, sakonstitucio sasamarTlos unda emsjela ara 
sasjelis zomasa da saxeze, aramed qmedebis kriminalizaciis 

 
442 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 13 ivlisis №1/8/696 

gadawyvetileba saqmeze „laSa baxutaSvili saqarTvelos parlamentis 
winaaRmdeg”. 
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aucileblobaze/konstituciurobaze. sasamarTlos unda emsjela 
ara narkotikuli saSualebis moculobaze, aramed konkretuli 
akrZalvis konstituciurobaze da a.S. winaaRmdeg SemTxvevaSi 
SesaZlebelia uamravi danaSaulisTvis dawesebuli sasjelis saxesa 
an narkotikuli saSualebis moculobaze msjeloba, radgan 
saqarTveloSi arsebuli uprincipo kriminalizaciis procesis 
fonze qmedebisTvis dawesebuli sasjelis saxe da narkotikuli 
saSualebebis odenobebi araviTar empiriul kvlevas an momxmarebis, 
an gasaRebis tendenciis analizs ar eqvmedebareba. rogorc 
sasjelis saxeebi, ise narkotikuli saSualebebis odenobebi aris 
pirobiTi, umetes SemTxvevaSi konkretuli kanonmdeblis survilidan 
da qveynis sisxlis samarTlis politikidan gamomdinare. 
Sesabamisad, Zalian advili samtkicebeli SeiZleba iyos iseT 
qmedebaze, romelic mxolod qmedebis Camdens uqmnis safrTxes an 
sxva qmedebazec, imis mtkiceba, rom sasjeli aris arakonstituciuri 
(magaliTad, imiT, rom misi xangrZlivoba adamianis pativisa da 
Rirsebis Semlaxvelia) da sakonstitucio sasamarTlo swored, rom 
msjelobaunariani iqneba.  

metic, sakonstitucio sasamarTlo Sevida iseT detalebSi, 
rogoric iyo, magaliTad, 70 gramamde gamomSrali marixuanis an 100 
gramamde nedli marixuanis SeZena/Senaxvidan momdinare safrTxis 
Sefaseba.443 narkotikuli saSualebis konkretuli odenobidan 
momdinare safrTxe ara sakonstitucio sasamarTlos, aramed 
kanonmdeblis kompetenciaa. kanonmdebeli unda afasebdes 
narkotikuli saSualebebis odenobebs Soris gradacias. 
sakonstitucio sasamarTlo ki SesaZlebelia afasebdes magaliTad, 
ramdenad konstituciuria mxolod moxmarebis miznis mqone 
adamianis kriminalizacia. magaliTad, axlandeli praqtikiT 
dadginda, rom 70 gramamde gamomSrali marixuanis SeZena/Senaxva 
gasaRebis mizanze ar miuTiTebs. Sesabamisad, iTvleba, rom adamians 
Tu aRmoaCnda am odenobis marixuana, maSin mas mxolod moxmarebis 
survili hqonia. magram ra xdeba im SemTxvevaSi Tu 71 grami 
aRmoaCnda? anu is msjeloba, rac sakonstitucio sasamarTlom 
ganaviTara, exeba raRac gonivrul odenobas da ara masze erTi 
gramiT mets? SesaZlebelia, adamians 100 grami an meti odenobis 
marixuana hqondes, magram gasaRebis mizani mainc ar amoZravebdes, 
amitom narkotikuli saSualebis odenobis moxmarebis an gasaRebis 
mizanTan mibmac araswor praqtikad unda CaiTvalos. kriminalizacia 
varaudebs ar unda efuZnebodes. mTavari gadasawyveti sakiTxia, 
zogadad unda ikrZalebodes Tu ara narkotikuli saSualebis 
momxmareba da swored am sakiTxzea sakonstitucio sasamarTlo 
msjelobaunariani. cxadia, igi ver gascdeboda sarCelSi miTiTebul 
moTxovnebs, magram, sadac sasamarTlom sasjelis miznebis Sefaseba 

 
443 ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2017 wlis 15 
Tebervlis ganCineba №3/1/855, II, 11. 
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da konkretuli odenobis narkotikuli saSualebidan momdinare 
safrTxeebi daukavSira moxmarebis mizans, mas Tavisuflad SeeZlo 
emsjela moxmarebis kriminalizaciis konstituciurobazec. 
aRniSnuli gacilebiT nakleb problemas Seqmnida da gacilebiT met 
sicxades mohfenda qmedebis kriminalizaciis safuZvlebs da arc 
moTxovnis safuZvlebs gascdeboda, radgan am kiTxvaze pasuxi, 
TavisTavad sakonstitutio sarCelSi dayenebul moTxovnasTan 
SesabamisobaSi iqneboda.  

swored amitom da zemoxsenebuli gaTvaliswinebiT unda 
iTqvas, rom, marTalia, sakonstitucio sasamarTlos 
gadawyvetilebebidan SesaZlebelia kriminalizaciis garkveul 
safuZvlebze msjeloba, magram imdenad fragmentuli da 
arastruqturirebulia aRniSnuli, rom igi kriminalizaciis 
Teoriis ganviTarebaSi did daxmarebas ver gaswevs. rogorc 
gamoCnda, sakonstitucio sasamarTlo SeiWra kanonmdeblis 
funqciebSi maSin, rodesac igi sasjelis konkretuli saxis 
gamoyenebis mizaSewonilobaze msjelobda da amiT Seqmna e.w. 
karibWe gadawyvetileba, romlemac kari gauxsna msgavsi Sinaarsis 
sarCelebs. Tavis mxirv, SesaZlebelia imis Tqmac, rom, Tu 
sasamarTlo kriminalizaciis konstituciurobaze imsjelebda (rac 
ufro swori iqneboda) da daadgenda, rom akrZalva usafuZvloa, 
maSin ibadeba kiTxva: igi amiT xom qmedebis dekriminalizacias 
moaxdenda da amiTac xom SeiWreboda kanonmdeblis kompetenciaSi? 
(qmedebis kriminalizacia da dekriminalizacia swored 
kanonmdeblis kompetenciaa). amaze ori pasuxi arsebobs. erTi - 
sasamarTlo arsebul viTarebaSic ukve SeiWra kanonmdeblis 
kompeteneciaSi, radgan man ara marto sasjelis saxis adekvaturoba 
scno arakonstituciurad, aramed narkotikuli saSualebis 
konkretuli odenobebi daukavSira moxmarebis an gasaRebis mizans. 
aRniSnuli ki swored sakanonmdeblo organos kompetenciaa. meore - 
qmedebis kriminalizaciaze msjeloba Seqmnida struqturirebuli 
kriminilazaciis procesis CarCos kanonmdeblisTvis, romelsac 
SeeZleboda samomavlod swored am CarCos da dadgenili 
kriteriumebis mixedviT moexdina kriminalizacia. amasTan 
sakonstitucio sasamarTlos mxridan moxdenili faqtobrivi 
dekriminalizacia, jer kidev dakanonebas saWiroebs kanonmdeblis 
mxridan, Sesabamisad, es pirdapir dekriminalizaciad ar unda 
ganixilebodes. kriminalizaciis sisworeze msjelobiT, sasamarTlo 
mxolod dekriminalizaciis safuZvels Semnida. asec rom ar iyos, 
sasamarTlom faqtobrivad moaxdina marixuanis moxmarebis 
dekriminalizacia Tavis 2017 wlis 30 noembris №1/13/732 
gadawyvetilebiT, rodesac eqimis daniSnulebis gareSe marixuanis 
moxmarebis dasjadoba arakonstituciurad cno. Sesabamisad, 
sasamarTlos praqtikaSi kompetenciaSi ,,SeWris” sakiTxebi arsebobs. 

sabolood sakiTxavia, ramdenad iZleva sakonstitucio 
sasamarTlos gadawyvetilebebis analizi raime xelSesaxebs 
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kriminalizaciis procesis gansazRvrisTvis? marTalia, 
gadawyvetilebebSi saubari iyo marTlwinaaRmdegobaze, ziansa da 
paternalizmze, magram es yvelaferi jer kidev arafers ambobs 
maSin, rodesac maTze mxolod fragmentuli saubaria 
gadawayvetilebebSi. amasTan, aucileblad unda gaimijnos 
erTmaneTisgan kriminalizaciaze msjeloba, rodesac qmedeba ukve 
akrZalulia da kriminalizaciaze msjeloba manam, sanam qmedeba 
aikrZaleba. sakonstitucio sasamarTlos SeuZlia mxolod qmedebis 
akrZalvis Semdeg imsjelos qmedebis kriminalizaciaze da im fonze, 
rodesac realurad amasac ar akeTebs, misi gadawyvetilebebis 
analizi sakmaod araefeqturi meqanizmia kriminalizaciis Teoriis 
gansazRvrisaTvis. amas emateba isic, rom sakonstitucio 
sasamarTlo SezRudulia demokratiuli xelisuflebis danawilebis 
principiT – igi ar unda SeiWras xelisuflebis sxva Stos 
saqmianobaSi. magram SeWris SemTxvevaSic ki, rogorc gamoCnda 
sakonstitucio sasamarTlo ar aanalizebs normis Seqmnamde 
arsebul sazogadoebriv situacias, ar xdeba im politikuri fonis 
Sefaseba, rac qmedebis kriminalizacias axlda win. ukve Seqmnili 
normaze msjeloba ki, romelic droSi xSirad sakmaod 
daSorebulia misi Seqmnis periods, aseve, sakmaod gansxvavebulia 
normis miRebis dros arsebuli realoba da sasamarTlos mier 
Sefasebuli realoba, amis fonze kriminalizaciis sazrisze 
msjeloba didi arafris momcemia. aseve, sakonstitucio 
sasamarTlos mier zogad principebze msjeloba nakleb 
SemxeblobaSia winaresamarTlebriv kriminalizaciis principebTan 
da swored am mizezebis gamo, mocemul SemTxvevaSi, sakonstitucio 
sasamarTlos arsebuli gadawyvetilebebis analizi kriminalizaciis 
processa da kriminalizaciis kriteriumebze sakmaod mwir 
informacias iZleva. 

dabolos, xsenebuli gadawyvetilebebis analizi iZleva 
safuZvels, SemoTavazebul iqnes sami rekomendacia narkotikuli 
saSualebis (igulisxmeba yvela narkotikuli saSualeba) moxmarebis, 
SeZenisa da SenaxvasTan dakavSirebiT. ra Tqma unda, es 
rekomendaciebi zogadi xasiaTisaa da ar aqvs Semxebloba 
kriminalizaciasTan, magram, Tavisi mniSvnelobidan gamomdinare, 
swored aq aris maTi warmoCenis adgili. 

mas Semdeg, rac sakonstitucio sasamarTlom arsebobis 
istoriaSi pirvelad imsjela sasjelis konkretuli saxis 
arakonstituciurobis Taobaze da Tavisuflebis aRkveTa cno 
arakonstituciurad, gamovida ise, rom sxva alternatiuli sasjeli 
am qmedebisTvis dawesebuli aRar iyo. sakonstitucio sasamarTlom 
miuTiTa, rom ,,konkretuli qmedebisTvis gaTvaliswinebuli 
sasjelis erTaderTi zomis arakonstituciurad cnobis SemTxvevaSi 
moqmedi kanonmdebloba iZleva Tu ara ufro msubuqi sasjelis 
gamoyenebis SesaZleblobas, am sakiTxis garkveva, kanonmdeblobis 
relevanturi normebis analizis gziT, saerTo sasamarTlos 
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prerogativaa”.444 Tumca saerTo sasamarTloebma, faqtia, rom 
alternatiuli gadawyvetilebis gamoyeneba ver SeZles. amas garda, 
wiqariSvilis saqmeSi dafiqsirebuli gansxavebuli azris mixedviT, 
sakonstitucio sasamarTlos SeeZlo emsjela ara zogadad 
sasjelis konkretuli saxis arakonstituciurobis Taobaze, aramed 
ufro naklebi zomis sasjelis gamoyenebaze.445 aRniSnulma, rogorc 
Semdeg aRmoCnda sakmao problemebi Seuqmna saerTo sasamarTloebs. 

yovelive zemoTqmulis gaTvaliswinebiT, mizanSewonilia 
kanonmdebelma gaiTvaliswinos Semdegi, rodesac saubari Seexeba 
narkotikuli saSualebis moxmarebas, SeZenas da Senaxvas raTa sxva 
drosac msgavsi problemebi ar gamoiwvios praqtikaSi: 

1. TviTsafrTxis Semcvel qmedebebze unda gauqmdes 
sasjelisTvis dawesebuli savaldebulo minimaluri zRvari 
(magaliTad, Tavisuflebis aRkveTa xuTidan rva wlamde. am 
SemTxvevaSi 5 weli aris savaldebulo minimumi). amiT 
gamoiricxeba minimum is, rom sakonstitucio sasamarTlos 
kvlav mouwios msjeloba sasjelis zomis konstituciourobis 
Taobaze. 

2. savaldebulo minimumis gauqmeba niSnavs, rom sasamarTlos 
miecema farTo diskrecia sasjelis konkretuli zomis 
gansazRvrisas. erTgvarovani sasamarTlo praqtikis 
xelSewyobis mizniT unda SemuSavdes aseT danaSaulebze 
sasjelis daniSvnis saxelmZRvanelo principebi (gaidlaini). 

3. aseT qmedebebze unda dawesdes alternatiuli - arasapatimro 
sasjelebi. amiT minimum gamoiricxeba iseTi SemTxvevebi 
praqtikaSi, rodesac saerTo sasamarTloebi ver niSnaven 
sasjels da uSedegod wardginebiT mimarTaven sakonstitucio 
sasamarTlos daxmarebisTvis. 

 

8 samarTlebrivi moralizmi, rogorc kriminalizaciis 
safuZveli? 

kanonsa da morals gaaCnia mTeli rigi saerTo 
damaxasiaTebeli niSnebisa. yvelaze metad TvalsaCinoa is, rom 
orive adgens garkveuli qcevis standartebs (normebs) sazogadoebis 
wevrebisaTvis. miuxedavad imisa, rom amoraluri qmedebis 
kriminalizaciaze saubari dRes ukve cota moZvelebulia, 
moralizmi arasdros gamqrala sisxlis samarTlis politikidan da 
bevri adamianis azriT, gamamatunebeli ganaCeniT swored amoraluri 

 
444 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 26 Tebervlis 
№3/1/708,709,710 ganCineba II, 28.  
445 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 
gadawyvetileba saqmeze „beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, 
sakonstitucio sasamarTlos wevris, merab turavas, gansxvavebuli azri. 
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qmedebaa gakicxuli. metic, literaturaSi gavrcelebulia 
mosazreba, rom sisxlis samarTlis kodeqsi, magaliTad, mTeli rigi 
moraluri akrZalvebis xorcSesxmaa. aRniSnuls mowmobs, magaliTad, 
profesor guram naWyebias mosazrebac, romlis mixedviTac, 
danaSauli, rogorc wesi, amoraluri qmedebaa.446 aRniSnuli ise ar 
unda iqnes gagebuli, TiTqos yvela qmedeba, romelic 
kriminalizebulia, avtomaturad ewinaaRmdegeba morals da sisxlis 
samarTali mxolod moralurad akrZaluli qmedebis 
kriminalizaciiTaa dakavebuli. Tu moxdeba tradiciuli 
danaSaulebis garda, (mag., mkvleloba, qurdoba) sxva danaSaulebis 
analizic, kargad gamoCndeba, rom sisxlis samarTali mxolod 
iribad aris dakavebuli sakuTriv sazogadoebaSi gavrcelebuli 
Sexedulebebisa da Rirebulebebis dakanonebiT. metic, danaSaulTa 
didi umravlesobis akrZalvis sazriss warmoadgens ara 
sazogadoebis moraluri struqturis dacva, aramed - adamianTa 
keTildReobis dacva. ase, magaliTad, sakvebi produqtebisa da 
janmrTelobis dacvis Taobaze arsebuli regulaciebi arsebobs 
imisaTvis, rom yvela adamianma gaiTavisos, ramdenad seriozulad 
uyurebs saxelmwifo am sferoSi Cavardnebs. saxelmwifo ereva da 
awesebs akrZalvebs ara imitom, rom sazogadoebis moraluri 
Rirebulebebi ilaxeba sakvebi produqtebis warmoebis wesebis 
darRvevis gamo, aramed imitom, rom akrZalva saxelmwifos 
marTebulad miaCnia sazogadoebis keTildReobis dasacavad.447 
Sesabamisad, saxelmwifos azriT, sisxlis samarTali warmoadgens 
mkafio, Wkvianur da efeqtian saSualebas adamianTa qmedebis 
CarCoebSi mosaqcevad. zemoTqmulis miuxedavad, sxvadasxva qveynis 
cnobili mkvlevarebi, rogorebic arian: maikl muri, entoni dafi, da 
giunTer iakobsi ikvlevdnen iseT midgomebs, romlebic SeiZleba 
moeqces erTi saTauris qveS - ,,samarTlebrivi moralizmi“.448 
samarTlebrivi moralizmi, martivad rom iTqvas, aris mimdinareoba, 
romelic amoraluri qmedebebis kriminalizacias amarTlebs. 

swored aqedan gamomdinare, arsebobs kiTxva: warmoadgens Tu 
ara moralis seriozuli darRvevis SemTxvevebi sakmaris safuZvels 
imisaTvis, rom moxdes qmedebis kriminalizacia maSin, rodesac 
qmedeba ar ewinaaRmdegeba zemoxsenebul interesebs?  magaliTad, 
sazogadoebis umetesoba, Tu aRwevs moralur konsensuss imasTan 
dakavSirebiT, rom cxovelze nadiroba an sxeulze tatus gakeTeba 
ukiduresad Seuracxmyofelia, aris Tu ara es sakmarisi safuZveli 
qmedebis akrZalvisTvis? aqve gasaazrebelia isic, rom am 
SemTxvevaSi adamiani, rogorc racionaluri arseba, ar vnebs 

 
446 naWyebia g., praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis 

kodeqsis zogad nawilSi, iverioni, Tbilisi, 2015, 67. 
447 Wilson W., Criminal Law: Doctrine and Theory, Pearson Education Limited, 2014, 35. 
448 Hoernle T.,”Theories of Criminalizaion”, in Dubber M.  and Hoernle T. (eds.), The Oxford Handbook 

of Criminal Law, Oxford University Press, Oxford 2014.  692. 
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sakuTar Tavs da arc sxva racionaluri arsebis avtonomias. amis 
gaTvaliswinebiT, ramdenad swori iqneba msgavsi qmedebis 
kriminalizacia? Tu ufro gonivruli iqneba 
sazogadoebam/saxelmwifom gadawyvitos, rom Cven individualur da 
koleqtiur moralur keTildReobas (an cxovelis keTildReobas) 
SeuZlia gadawonos Cveni piradi avtonomia?449 zogadi principebis 
doneze marTebulia, saxelmwifos hqondes msgavsi Zalaufleba. 
cxadia, sazogadoeba, rogorc adamianTa erToba, damcirebulia, 
rodesac misi romelime wevri sastikad epyroba cxovels. magram is 
faqti, rom sazogadoeba damcirebulia am qmedebis gamo, ar iZleva 
pasuxs arc zemoaRniSnul kiTxvaze da arc im garemoebaze, Tu sad 
gadis saWiro balansi individualur Tavisuflebasa da 
saxelmwifos kontrols Soris. am ori SemTxvevis kriminalizaciam 
SeiZleba seriozulad SezRudos adamianis piradi kulturuli 
Tvalsawieri da misi identoba.  

sanam am kiTxvebs gaecema pasuxi, umjobesia, Zalian mokled 
mimovixiloT samarTlebriv moralizmTan dakavSirebuli ori 
ZiriTadi mimdinareoba, romlebic aviTarebs im ideas, romlis 
mixedviTac, moraluri Rirebulebebi saWiroebs saTanado dacvas: 
erTi, romelic pirdapir aRiarebs moralizms da meore - 
arapirdapiri. Tavis mxriv, pirdapir moralizms gaaCnia ori 
gansxvavebuli variacia. erTis mixedviT, ,,WeSmariti moraluri 
Rirebulebebi” aucileblad daculi unda iqnes (miuxedavad imisa, 
adamianebs moswonT es Tu ara) da meore Sexeduleba, romelic 
Tvlis, rom konvenciuri morali daculi unda iqnes.450 pirdapiri 
moralizmis orive variacias gaaCnia erTi mTavari problema – ra 
aris WeSmaritad moraluri Rirebuleba da vin gansazRvravs 
konvecniur morals? germaneli filosofosebis mier me-20 saukunis 
dasawyisSi Sedgenili materialur RirebulebaTa ierarqia, romelic 
Tavisi mniSvnelobiT ontologiuri iyo, xsenebul kiTxvebze pasuxs 
ver iZleva.451 pirdapiri moralizmis meore problema 
dakavSirebulia imasTan, Tu ramdenad SeiZleba moralizmis 
winaaRmdeg iZulebiTi zomebis gamoyeneba. ratom unda miiRos 
sazogadoebis raRac nawilis moraluri Rirebulebebi mTelma 
sazogadoebam da ratom unda daisajos, Tu ar emorCileba maT 
,,WeSmarit moralur Rirebulebebs”? im SemTxvevaSic ki, Tu 
moraluri wesi miRebulia da aRiarebulia sazogadoebis 
umravlesobis mier, ramdenad aqvT maT ufleba, moaxvion aRniSnuli 
wesi sisxlissamarTlebrivi akrZalvebis gziT darCenil 
umciresobas? 

 
449 Duff R.A., ‘Harms and Wrongs’, 2001, Buffalo, Crim Law Review, 13, 27. 
450 Hoernle T.,”Theories of Criminalizaion”, in Dubber M.  and Hoernle T. (eds.), The Oxford Handbook 

of Criminal Law, Oxford University Press, Oxford 2014.  692-693. 
451 iqve. 
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swored am kiTxvebis problemuri Sinaarsis gamo Camoyalibda 
moralizmis meore mimdinareobis – arapirdapiri moralizmis anu 
funqcionaluri moralizmi, romlis yvelaze TvalsaCino mimdevari 
giunTer iakobsi iyo. iakobisis mixedviT, sisxlis samarTlis 
mTavari funqcia sazogadoebis arsebobisTvis garantiis Seqmnaa.452 
misi mTavari argumenti is iyo, rom sazogadoebis mier farTod 
aRirebuli mosazrebebi Rirebulebsa da qcevis stadnartebTan 
mimarTebiT aucileblad unda yofiliyo daculi, winaaRmdeg 
SemTxvevaSi sazogadoebisTvis savalalo Sedegebi dadgeboda.453 
zemoaRniSnulisgan gansxvavebiT, arapirdapiri moralizms gaugebari 
empiriuli safuZveli aqvs. nuTu adamianis deviaciur qcevas marTla 
Seswevs imis unari, rom sazogadoebis arsebobas Seuqmnas safrTxe? 
isedac warmoudgenelia, empiriuli kvlevebis safuZvelze iqnes 
gazomili sazogadoebis Rirebulebebisa da moralis korelacia. 

moralizmis zemoxsenebuli dayofis miRma arsebobs pirdapiri 
moralizmis gansxvavebuli versia, Camoyalibebuli filosofos 
entoni dafis mier. dafis  mixedviT, ,,Tu Cven seriozulad aRviqvamT 
im Rirebulebebs, romlebic Cveni, rogorc politikuri 
sazogadoebis ganmsazRvrelia da Tu Cven moviTxovT Cveni 
Tanamoqalaqeebis mxridan erTmaneTis pativiscemas, maSin Cven am 
Rirebulebebisa da moTxovnebis darRvevasac seriozulobiT unda 
movekidoT da saTanadod davgmoT”.454 rogorc Cans, dafis versia 
ZiriTadad sazogadoebriv Rirebulebebs Tvlis moralizmis 
gansazRvrelad da amitom is pirdapiri moralizmis SezRudul 
versiad unda ganvixiloT. cxadia, sazogadoebrivi Rirebulebebis 
pativiscema mniSvnelovania, magram es unda gakeTdes ara sisxlis 
samarTlis kanonisa da saxelmwifos CareviT, aramed Tavad 
samoqalaqo sazogadoebis ganaTlebisa da swavlebis xarjze. 
samarTlebrivi moralizmis ganviTarebuli verc erTi es 
mimdinareoba, pasuxs ver scems winamdebare Tavis dasawyisSi 
dasmul kiTxvebs. 

imisaTvis, rom zemoaRniSnul kiTxvebs pasuxi gaeces 
aucilebelia frangi sociologis, emil diurkemis poziciis mokle 
mimoxilva. igi cdilobda, erTmaneTisgan gaemijna Rirebulebebi, 
romlebic adamianebis mier SeiZleba daculi yofiliyo, imisaTvis 
raTa sazogadoebis siZliere da erTianoba SenarCunebuliyo da 
Rirebulebebi, romlebic aucileblad unda yofiliyo daculi 
sazogadoebis wevrebis mier, raTa sazogadoeba gadarCeniliyo. 
diurkemisave mosazrebiT, swored am ukanaskneli Rirebulebebis 
kriminalizacia iyo SesaZlebeli. sasjeli, misi azriT, iyo 
Seuracxyofili sazogadoebis pasuxi im Rirebulebebis 

 
452  Jakobs G., Rechtsgüterschutz? Zur Legitimation des Strafrechts, 2012, 28. 
453 iqve 31. 
454 Duff A., Answering for Crime: Responisbility and Liability in the Criminal Law, Oxford: Hart 

Publishing, 2007, 88. 
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darRvevisaTvis, romelic Zvirfasia sazogadoebis koleqtiuri 
cnobierebisTvis. 455 msgavsi midgomis siZliere imaSi mdgomareobs, 
rom iZleva SesaZleblobas, dadgindes sazogadoebrivi moralis 
romeli nawilis daregulireba aris SesaZlebeli kriminalizaciis 
gziT da romlis - ara. msgavs SesaZleblobas ar iZleva, magaliTad, 
iakobsisa da dafis mier SemoTavazebuli samarTlebrivi 
moralizmis ganmartebebi. mxolod is faqti, rom moraluri 
Rirebulebebi iqna ukugdebuli an pirovnebis interesebs miadga 
ziani, an Seeqmna zianis safrTxe, ar aris sakmarisi qmedebis 
sisxlis samarTlis wesiT akrZalvisaTvis, radgan, rogorc ukve 
iTqva, saxelmwifos sisxlis samarTlis garda, sxva meqanizmebic 
gaaCnia adamianTa Soris urTierTobis mosawesrigeblad. magaliTad, 
saxelSekrulebo samarTlis arseboba sakmarisia imisaTvis, rom 
xelSekrulebiT nakisri valdebulebis Seusruleblobaze gacemul 
iqnes adekvaturi pasuxi. swored aRniSnulTan dakavSirebiT 
ayalibebs profesori nikola leisi ukiduresi saWiroebis princips 
(the principle of urgency), romlis mixedviTac, qmedebis kriminalizacia 
unda moxdes mxolod maSin, rodesac qmedeba realur safrTxes 
uqmnis konkretuli sazogadoebis fundamentur Rirebulebebs da 
amiT qmnis saxelmwifos adekvaturi pasuxis ukidures saWiroebas 
moxdes safrTxis ganeitraleba da moqalaqeebis ,,aRzrda”, raTa 
momavalSi isini ar CaerTon msgavs qmedebebSi.456 Sesabamisad, 
SesaZlebelia daskvnis gakeTeba, rom saxelmwifos iZulebiTi 
meqanizmis gamoyeneba SezRuduli unda iyos iseTi seriozuli 
qmedebebis winaaRmdeg, romelic zians sazogadoebis erTianobas 
ayenebs da romlis drosac swored saxelmwifos da ara 
individualur donezea SesaZlebeli miyenebuli zianis gamosworeba. 
aRniSnulze nakleb SemTxvevebSi calkeuli qmedebebi unda idges 
sisxlissamarTlebrivi regulirebis sferos gareT, im drosac ki, 
Tu sazogadoebis umetesoba miuReblad Tvlis adamianTa garkveul 
qmedebas, magaliTad, cxovelze nadirobas an sxeulze tatus 
gakeTebas.  

 

8.1 lord devlinisieuli samarTlebrivi moralizmi 

 

zemoaRniSnuli sakiTxTan dakavSirebiT, ra Tqma unda, erTiani 
azri ar arsebobs. Sesabamisad, mkiTxvels rom mieces gansxvavebuli 
mosazrebis gacnobis SesaZlebloba, umjobesia igi mimoxilul iqnes 
britaneli mosamarTlis da iurisitis, patrik devlinis 
Sexedulebebis paralelurad, romelic sakmaod aqtualuri gaxda 
60-ian wlebSi. devlinis mixedviT, saxelmwifo uflebamosilia, 

 
455 ix.: Durkheim E., The Division of Labour in Society , London: Macmillan, 1984.  311. 
456 Lacey N., State Punishment: Political Principles and Community Values, Routlege, London, 1988, 100. 
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moaxdinos iseTi qmedebis kriminalizacia, romelic mis arsebobas 
uqmnis safrTxes; misi azriT, arsebobs saerTo morali, romelic 
sazogadoebas akavSirebs erTmaneTTan da nebismier deviacias 
saerTo moralidan Seswevs unari sagrZnoblad daazianos 
sazogadoeba. aqedan gamomdinare, SesaZlebeli unda iyos amoraluri 
qmedebis kriminalizacia da dasja.457 devlini Tvlida, rom moralis 
sisxlissamarTlebrivi regulacia iseve iyo saxelmwifos 
valdebuleba, rogorc politikuri diversiis dauSvebloba, radgan 
orives Seswevs unari, sagrZnobi ziani miayenos sazogadoebas. 
rogorc politikuri diversia uqmnis safrTxes politikur 
Tavisuflebasa da mSvidobas, ise uqmnis safrTxes moraluri 
diversia sazogadoebis socialur struqturas.458 misi aRniSnuli 
mosazreba pirvel rigSi ukavSirdeboda, im periodSi aqtualur (da 
principSi, axlac) homoseqsualobas, kerZod, mis dekriminalizacias, 
romlis sawinaaRmdegodac devlini ambobda, rom am qmedebis 
dekriminalizacia gamoiwvevda im socialuri ,,cementis” dazianebas, 
romelic erTmaneTTan akavSirebda sazogadoebis socialur 
struqturas.459 

Tumca unda aRiniSnos, rom devlinis msjelobis problema mis 
mier moralis sakmaod bundovan ganmartebaSia. is Tvlida, rom 
amoraluroba unda ganimartos da Sefasdes Cveulebrivi adamianebis 
grZnobebis siZlieris Sesabamisad. ase, magaliTad, Tu garkveuli 
qmedeba iwvevs Seuwynareblobis gaRvivebas, aRSfoTebas, 
guliswyromasa da zizRs Cveulebriv moqalaqeebs Soris, maSin 
aRniSnuli naTlad miuTiTebs imaze, rom qmedeba ewinaaRmdegeba 
saerTo morals da, Sesabamisad, sisxlis samarTlis saTanado 
obieqts warmoadgens.460 msgavsi midgomis mTavari problema, Tavis 
mxriv, is aris, rom adamianebis xsenebuli grZnobebi SeiZleba iyos 
winaswar Seqmnili azris (cru Sexedulebis) gamoZaxili da ara 
qmedebis moraluri Sefaseba. adamianis mier qmedebis Sefasebas 
moraluri mxolod im SemTxvevaSi SeiZleba daerqvas, Tu igi 
grZnobebis garda emyareba, aseve, garkveul safuZvlian argumentebs 
da es argumentebi unda Seesabamebodes im standartebs, romelTa 
mixedviTac igi afasebs sakuTar saqciels. 

devlinis mosazrebidan gamomdinare ismis kiTxva: arsebobs Tu 
ara saerTo morali? iseT ZiriTad sakiTxebze, rogoricaa: Zalis 
gamoyeneba, TaRliToba da a.S. sazogadoebas SeiZleba gaaCndes 
saerTo morali, magram seqsualur sakiTxebze yovelTvis didi 
azrTa sxvadasxvaobaa. Sesabamisad, visi moraliT unda moxdes 
xelmZRvaneloba aseT dros? marTalia, devlini Tvlida, rom 
morali da religia erTmaneTzea gadajaWvuli, magram igi mainc ar 

 
457 ix.: Devlin P., The Enforcement of Morals, London: Oxford University Press, 1965, ch., 1. 
458 Wilson W., Criminal Law: Doctrine and Theory, Pearson Education Limited, 2014, 39. 
459 iqve. 
460 Ashworth A. and Horder J., Principles of Criminal Law, 7th ed., Oxford University Press, 2013, 11. 
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aigivebda erTmaneTTan eklesiis swavlebebsa da saerTo morals. 
devlinis es ukanaskneli pozicia gasaziarebelia, radgan 
saxelmwifoTa umravlesobaSi sxvadasxva religiis mimdevrebi 
cxovroben, romlebsac, religiidan gamomdinare, gansxvavebuli 
Sexedulebebi aqvT abortze, prostituciaze, evTanaziaze, 
narkotikebis moxmarebaze da sxv. amas garda, arsebobs 
sazogadoebis nawili, romelsac saerTod ar gaaCniaT religia. 
swored amitom, devlini miiCnevda, rom imis dasadgenad, Tu ra aris 
saerTo morali, unda momxadriyo Cveulebrivi moqalaqeebis 
gamokiTxva da calkeul qmedebebze maTi konsensusis miRweva,461 
Tumca aseTi gziT araTu saerTo moralis gansazRvraa SesaZlebeli, 
aramed garkveul qmedebebze (mag., homoseqsualobaze, abortze) 
adamianebs Soris ubralo Tanxmobis miRwevac ki SeuZlebelia. 
swored amitom, devliniseuli saerTo moralis cneba da mis 
safuZvelze qmedebis kriminalizaciis idea gaziarebuli ver iqneba.  

 

8.2 liberalebis Sexedulebebi amoraluri qmedebis                                         

kriminalizaciasTan dakavSirebiT 

 

devlinis oponentebi stiuart milis zianis principisa da 
imanuel kantis eTikaze dayrdnobiT liberaluri tradiciis 
Sexedulebebs iziareben, romlis mixedviTac, kanoni, pirvel rigSi, 
TiToeuli adamianis avtonomias unda scemdes pativs. igi unda 
epyrobodes adamianebs rogorc individebs da aZlevdes imis 
SesaZleblobas, rom misdion maTTvis sasurvel aqtivobebs, 
romelic, maTive azriT, kargia da mxolod maSin SezRudos es 
aqtivobebi, Tu isini sxvis Tavisuflebas uqmnian safrTxes.462 
aRniSnuli kriminalizaciis minimalisturi midgomis amosaval 
princips warmoadgens, romlisTvisac adamianis saxelmwifosagan 
dacva umTavresi amocanaa. am sakiTxze analogiuri mosazreba hqonda 
filosofos joel fainbergsac, romlis mixedviTac ,,saxelmwifos 
mxridan paternalisturi Careva moralurad gaumarTlebelia, 
radgan igi iWreba adamianis personaluri avtonomiis sferoSi, 
sadac gadamwyvetia ara saxelmwifos, aramed sakuTriv 
pasuxismgebeli srulwlovani adamianis mosazreba’’.463 

calkeuli qmedebis akrZalvis gasamarTleblad (magaliTad,  
Rvedis an Cafxutis gareSe satransporto saSualebis marTva), 
liberalebi xSirad eyrdnobian milis umTavres – zianis princips, 
romlis mixedviTac, qmedebis akrZalva gamarTlebulia mxolod 

 
461 iqve 12.  
462 Wilson W., Central Issues in Criminal Theory, Hart Publishing, 2002, ch., 1. 
463 Feinberg J., Harmless Wrongdoing, Volume Four of The Moral Limits of the Criminal Law, New York: 

Oxford University Press, 1990, xvii. 
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maSin, Tu igi zians ayenebs sxvebs. maTi mosazrebiT, am SemTxvevaSi 
akrZalva gamarTlebulia, radgan Rvedis gaukeTeblobiT 
gamowveulma Sedegma SeiZleba ziani miayenos sxvebs, kerZod, 
dazaralebulis axloblebs da saxelmwifos, romelsac martivad 
SeuZlia aRniSnuli qmedebis Tavidan acileba misi akrZalviT. Tu es 
asea, maSin gamodis, rom milis zianis principi, Taviseburad aqvT 
gagebuli liberalebs da misi moqmedeba SeiZleba gavrceldes 
uamrav SemTxvevaze. aRniSnulis aq moyvana saWiro gaxda im mizezis 
gamo, rom ukeT warmoCindes lord devlinisa da liberalebis 
poziciebi. Tu devlini cdilobda iseTi cnebis uSedegod 
Camoyalibebas, rogoricaa saerTo morali da am araerTgvarovan 
cnebas ukavSirebda saxelmwifos mier amoraluri qmedebebis 
akrZalvas, liberalebi, erTi mxriv, akritikeben devlins da Tvlian, 
rom sqesobrivi TvalsazrisiT amoraluri qmedeba ar unda 
eqvemdebarebodes akrZalvas, radgan igi avtonomiis princips 
ewinaaRmdegeba, magram, meore mxriv, upirispirdebian sakuTar Tavs 
da dasaSvebad miiCneven iseTi qmedebis akrZalvas (Rvedis gareSe 
satransporto saSualebis marTva), romelic realurad zians ar 
ayenebs sxvebs. aqedan gamomdinare, liberalebi sakmaod farTod 
ganmartaven milis zianis princips464 da amiT isini ayalibeben 
paternalizmis sakmaod farTo versias, romelic Tavis mxriv 
gakritikebulia fainbergis mier.  

magram aq am sakiTxze detalurad msjeloba aRar moxdeba, 
radgan mocemuli naSromis miznebs scildeba. daskvnis saxiT ki 
unda iTqvas, rom vercerTi zemoT moyvanili mosazreba 
konkretulad ver pasuxobs, unda xdebodes Tu ara calke aRebuli 
amoraluri qmedebis kriminalizacia, Tumca erTi ram eWvgareSe 
unda iyos iqidan gamomdinare, rom sisxlis samarTali aris 
Tavisuflebis yvelaze SemzRudavi meqanizmi saxelmwifos xelSi, 
adamians unda hqondes imis gancda, rom mas umizezod ar aekrZaleba 
garkveuli qmedeba, ar iqneba umizezod dasjili da Sesabamisad, 
sisxlis samarTlis gamoyeneba dayvanil iqneba minimumamde. adamians 
unda hqondes imis gancda, rom mxolod sakuTari Rirebulebebisa da 
calkeul sakiTxze Sexedulebis gamo, Tundac igi am Sexedulebebs 
sajarod gamoxatavdes da ewinaaRmdegebodes sazogadoebis 
umetesobis Rirebulebebsa da naazrebs, mis winaaRmdeg ar moxdeba 
iZulebis yvelaze ukiduresi saSualebis gamoyeneba. calke aRebuli 
amoraluri qmedebebi, Tundac is akmayofilebdes kriminalizaciis 
pirvel elements – marTlwinaaRmdegobas, zianis principis, aseve, 
iSviaT SemTxvevaSi paternalizmis gareSe, kriminalizaciis 
saTanado obieqti ar unda iyos. Sesabamisad, moralizmi, 
kriminalizaciis elementad ganxiluli ver iqneba, magram 
kriminalizaciis etapze misi gaTvaliswineba SesaZlebelia mxolod 

 
464 ix.: Mill J. S., On Liberty, London: Parker, 1859, ch. 1, para 9. 
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im SemTxvevaSi, Tu mas ar eqneba gadamwyveti mniSvneloba qmedebis 
kriminalizaciis sakiTxis dadebiTad gadawyvetis procesSi. 

 

9 kriminalizaciis sxvadasxva procesis kritikuli analizi 

winamdebare TavSi saubari iqneba ramdenime poziciaze, 
romlebmac unda gadawvitos, Tu rogor unda moiZios kanonmdebelma 
gamamarTlebeli argumentebi qmedebis kriminalizaciisaTvis. aq 
saubari ar iqneba konkretul qmedebebze, aramed saubari Seexeba 
mxolod gadawyvetilebis miRebis process, romelic kanonmdebels 
unda aZlevdes safuZvlian garantias imisaTvis, rom kriminalizacia 
moralurad gamarTlebuli iyos.  

miuxedavad gadawyvetilebis procesis didi mniSvnelobisa, 
sisxlis samarTlis filosofosebi da kriminologebi, masze nakleb 
yuradRebas amaxvileben. rogorc husaki uTiTebs: ,,gasakvirad mwiria 
detaluri Sexedulebebi im sakiTxze, Tu ra pirobebs unda 
akmayofilebdes qmedeba kriminalizaciamde. specialistebi 
cdiloben am problemis Tavidan aridebas an Tvlian, rom sakmaod 
rTuli sakiTxia gadasawyvetad da ar uRrmavdebian mas’’.465 Sedegad, 
ar arsebobs kriminalizaciis myari Teoria, romelsac xSir 
SemTxvevaSi sakmaod uaryofiT Sedegebi mosdevs.  

 

9.1 dabalanseba, rogorc gadawyvetilebis miRebis procesi, 

moralurad gamarTlebuli kriminalizaciisaTvis 

 

yoveldRiur cxovrebaSi adamianebis umetesobas uwevs 
gadawyvetilebebis miReba, romlebic jdeba dabalansebis 
metaforaSi. rodesac adamians uwevs gadawyvetilebis miReba, 
gaakeTos Tu ara garkveuli ram, igi erTveba dabalansebis 
procesSi, afasebs qmedebis dadebiTY da uaryofiT mxareebs da 
romel mxaresac ufro meti da misTvis sasargeblo argumentebi 
aRmoCndeba, moiqceva ise. dabalansebis procesi sakmaod kargad aris 
cnobili, sakuTriv kriminologiur TeoriebSic, radgan , rogorc 
e.w. klasikuri kriminologia, ise SedarebiT Tanamedrove - 
,,racionaluri arCevanis Teoria’’ Camoyalibebuli kriminologebis 
derek korniSisa da ronald klarkis mier, swored damnaSavis mier 
gadawyvetilebis miRebis process swavlobs. am ukanaskneli Teoriis 
mTavari hipoTeza aris is, rom damnaSaveebi danaSaulebrivi qmedebis 
CadeniT cdiloben, garkveuli sargebeli naxon. Sesabamisad, 
qmedebis Cadenamde isini erTvebian racionalur dabalansebis 
procesSi, Tu maT mier qmedebis Cadenas eqneba ufro meti 

 
465 Husak D., Philosophy of Criminal Law, Totowa: Rowman and Littlefield, 1987, p. 225. 
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sargebeli, vidre ziani, maSin isini Caidenen danaSauls, xolo 
sawinaaRmdego SemTxvevaSi, didi albaTobiT, Tavs Seikaveben.466 

dabalansebis metaforuli procesis arsis srulad 
Sesacnobad warmovidginoT saswori. am procesSi kriminalizaciis 
gasamarTlebeli argumentebi Tavsdeba sasworis erT TefSze, xolo 
sawinaaRmdego - meore TefSze. Semdeg xdeba sasworis Semowmeba da 
is argumentebi, romlebic ufro woniania gadawyvets 
kriminalizaciis beds, anu moxdes Tu ara kriminalizacia.467  

kriminalizaciis momxre da sawinaaRmdego argumentebis 
dabalansebis sakiTxi kargad aris cnobili kontinenturi evropis 
samarTlis qveynebisaTvisac, romlebic aRniSnuls moixsenieben 
principad, wesad da amis mixedviT axdenen kriminalizacias.468 
magram dabalanseba, rogorc principi, sakmaod problematuria imis 
gamo, rom igi saerTod ar aris principi. dabalanseba aris teqnika, 
gadawyvetilebis miRebis procesi da ara principi.  ,,principi’’ 
moiTxovs garkveul struqturasa da ierarqias. dabalansebis 
process ki arcerTi maTgani ar gaaCnia. es aris martivi procesi, 
romlis drosac masSi CarTuli pirebi, kriminalizaciis 
sawinaaRmdego da sasargeblo argumentebs afaseben da romelic 
ufro woniani aRmoCndeba, imis mixedviT gadawyveten 
kriminalizaciis sakiTxs. garda imisa, rom dabalansebis procesi 
princips saerTod ar warmoadgens da misi praqtikaSi gamoyeneba 
sakmaod qaoturia, mas gaaCnia mTeli rigi uaryofiTi elementebisac 
da swored maTi kritikul Sefaseba daeTmoba am paragrafis 
darCenili nawili. 

  

9.1.1 argumentis obieqturi wona? 

rogorc aRiniSna, dabalansebis procesiT kriminalizaciis 
sakiTxis gadawyvetisas fasdeba argumentebi da romelic ufro 
woniani aRmoCndeba, iseTive iqneba Sedegi, magram aq problemuria is, 
rom argumentebs obieqturi wona ar gaaCniaT. dabalansebisas 
mxolod Teoriulad aris saubari imaze, rom erTi argumenti ufro 
woniania, vidre meore. Sesabamisad, uSedegoa am procesSi imis 
garkveva, obieqturad ramdens iwonis konkretuli argumenti. es, rom 

 
466 Cornish D. and Clarke R., Modeling Offenders’ Decisions in Tonry M. and Morris N., eds., Crime and 

Justice – Vol. 6, Chicago University Press, 1985, 1. 
467 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, Kluwer Academics 

Publishers, 1994, 33. 
468 magaliTad, fineTis iusticiis saministros mier dabalanseba moxseniebulia, 
rogorc principi maT mier SemuSavebul memorandumSi (On Criminal Policy and Criminal 

Legislation’, 1999). fineTi aris is iSviaTi kontinenturi evropis samarTlis qveyana, 
romelsac aqvs Teoriuli da praqtikuli interesi am sakiTxisadmi da mTeli 
rigi kvlevebic aqvT aRniSnul sakiTxze. am qveyanaSi kriminalizaciamde, xSiria 
sazogadoebrivi debatebi. aRniSnuli sakiTxisadmi interesi dafiqsirebulia 
SvedeTSic. ix., Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and 

Continental Counterparts, Springer, 2007, ch. III. 
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qimia iyos, maSin sxva sakiTxi iqneboda, radgan qimiur nivTierebas 
gaaCnia obieqturi wona, xolo arguments ara.469 amave procesSi 
argumentisaTvis xdeba mxolod pirobiTi wonis miniWeba, romelic 
araTu obieqturi, aramed swored subieqturia da is, rac am 
procesSi CarTuli erTi adamianisaTvis SeiZleba iyos ufro 
woniani argumenti, sxvisTvis igi ufro naklebad gasaziarebeli 
SeiZleba aRmoCndes. Sesabamisad, procesSi, romelSic didi doziT 
aris subieqtivizmi, ver iqneba obieqturi da aseTi donis sakiTxis 
gadasawyvetad misi gamoyeneba problemuria.  

amas garda, aRsaniSnavia isic, rom dablanseba aris martivi 
procesi, romlis mizania, gadawvitos konkretuli qmedebis 
kriminalizaciis sakiTxi, anu unda aikrZalos Tu ara qmedeba. 
magaliTad, gadawyda, rom ar unda moxdes qmedebis kriminalizacia 
amis Semdeg rCeba mTeli rigi iseTi sakiTxebisa, romelze pasuxic 
Zalian mniSvnelovania. kerZod, im mizezebis garkveva, Tu ratom ar 
moxda kriminalizacia. imitom, rom sxva ufro efeqturi saSualeba 
arsebobda? imitom, rom aRsruleba iyo Zneli? saxelmwifos ar 
hqonda moraluri ufleba Careoda, Tu sxva romeli mizezi iyo? 
dabalansebis martivi procesi ki aseT siRrmeebSi ver Sedis. 

 

9.1.2 araTanazomieri wonebi 
dabalanseba erTsafexuriani proceduraa da mas Sedeg, rac 

TiToeul arguments pirobiTi wona mieniWeba qmedebis akrZalvis 
gamarTlebis sakiTxic gadawydeba. magram rogor unda moxdes 
wonebis gamoTvla? magaliTad, ramdenad woniania argumenti, rom 
qmedebis Sedegad adamianebs SeiZleba miadgeT ziani? ramdenad 
woniania argumenti, rom qmedeba amoraluria? ramdenad woniania 
argumenti, rom Tu adamianebi akrZalvas daemorCilebian, isini 
TavianT Tavs naklebad avneben? ramdenad woniania argumenti, rom 
akrZalvis praqtikaSi aRsruleba sakmaod rTuli iqneba? da a.S. amas 
garda, dabalansebis dros wonebi unda mieniWos saxelmwifos 
moralur rols calkeuli qmedebis akrZalvisas, Tavisuflebis 
prezumfcias, individualuri uflebebis Rirebulebas, policiisa da 
moqalaqeebis qcevas da sxv. rogorc aRiniSna, marTalia, adamianebs 
yoveldRiur cxovrebaSi uwevT dabalansebis procesSi monawileoba, 
magram aRniSnuli gansxvavdeba kriminalizaciis procesSi 
dabalansebisgan. da es ukanaskneli imuSavebs mxolod im 
SemTxvevaSi, Tu SesaZlebeli iqneba wonis miniWeba sxvadasxva, 
erTmaneTisgan gansxvavebuli mosazrebebisaTvis.470  

 

 
469 Persak N., Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental 
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9.1.3 wonebis miniWebisas gansakuTrebuli sizustis saWiroeba  

rogorc gamoCnda, dabalansebis procesSi yuradReba unda 
mieqces, mTel rig gansxvavebul mosazrebebs, romelTa zusti 
CamonaTvali winaswar dadgenili ar aris da verc iqneba. amis 
sawinaaRmdegod maTi codna da wonis sizustiT miniWeba 
aucilebelia. dabalansebis dros TiToeuli argumentis mcired 
wonasac ki mniSvneloba aqvs da SeiZleba gadawvitos sakiTxi 
dadebiTad ar uaryofiTad. magaliTad, Tu qmedebis kriminalizaciis 
argumentacias aqvs koeficienti 10 da mis sawinaaRmdego 
argumentacias 10,4, maSin qmedebis akrZalva ar aris gamarTlebuli, 
magram, Tu Tavidanve iarsebebs daTqma, rom dabalansebis procesSi 
gaimarjvebs is argumenti, romelsac minimum 0,5 meaTediT meti wona 
eqneba, maSin gamodis, rom imave SemTxvevaSi unda moxdes qmedebis 
kriminalizacia. Sesabamisad, gamodis, rom aramarto wonis miniWeba 
unda moxdes argumentebisaTvis, aramed aRniSnuli unda moxdes 
gansakuTrebuli sizustiT, radgan TiToeul wonas SeiZleba 
gadamwyveti mniSvneloba hqondes am procesSi da, Sesabamisad, 
magaliTad, iseTma mcire maCvenebelma, rogoricaa 0,1 SeiZleba 
gadawyvitos qmedebis akrZalvisa da adamianis Tavisuflebis 
sakiTxi. swored amitom, dabalansebis procesSi TiToeuli 
gansxvavebuli poziciisaTvis zusti wonis gamoTvla sasicocxlod 
mniSvnelovania.471 

dabalansebis, rogorc gadawyvetilebis miRebis procesis 
Sesajameblad SeiZleba iTqvas, rom pirveli, ucnobia rogor unda 
dadgindes arsebuli mosazrebebis obieqturi wona. meore, 
argumentebi kriminalizaciis sasargeblod da sawinaaRmdegod 
mravalgvaria da TiToeuls SeiZleba gansxvavebuli buneba hqondes 
swored amitom maTi zedapirulad Sedareba obieqtur suraTs ar 
iZleva. es ukanaskneli ki warmoSobs mesame problemas, kerZod, 
wonis gansakuTrebuli sizustiT miniWebis saWiroebisa da misi 
SeuZleblobis problemas. aqedan gamomdinare, SesaZlebelia 
daskvnis gakeTeba, rom, erTi mxriv, saxelmwifos mier 
kriminalizaciis sakiTxis gadawyveta, garkveuli gadawyvetilebis 
miRebis procesis Tanaxmad, pozitiuri nabijia, radgan aqedan 
dgindeba saxelmwifos miswrafeba, garkveul CarCoebSi moaqcios es 
rTuli procesi da amiT qmedebis akrZalvis moralurad 
gamamarTlebeli safuZveli Seiqmnas, magram, meore mxriv, 
dabalansebis procesis aRweram cxadyo misi naklovanebebi. 
Sesabamisad, aucilebelia sxva iseTi procesebis kvleva, romlebsac 
struqturuli saxe eqneba. aRniSnulis misaRwevad, Semdeg 
paragrafSi mokled iqneba mimoxiluli im qmedebaTa topografia, 
romlebic SeiZleba kriminalizacias daeqvemdebaros. 

 

 
471 iqve. 
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9.2 kriminalizacias daqvemdebarebul qmedebaTa identifikacia 

 

Tanamedrove perdioSi kriminalizaciis procesze 
gacxovelebul kamaTsa da azrTa sxvadasxvaobas safuZveli Cauyara 
jon stiuart milis naSromma - ,,Tavisuflebis Sesaxeb’’. Sesabamisad, 
kriminalizacias daqvemdebarebul qmedebaTa identifikaciaze 
saubrisas swored milis naSromis garkveuli nawilebis detaluri 
analizia saWiro, radgan maTi mimoxilvis gareSe winamdebare 
kvlevis mTavari mizani miRweuli ver iqneba. paragrafis saTaurSi 
naxsenebia ,,kriminalizacias daqvemdebarebul qmedebaTa..’’ 
igulisxmeba ara romelime konkretuli qmedeba, romelic 
kriminalizebul unda iqnes, aramed garkveuli 
kategoriebi/sferoebi, romelSic SeiZleba moviazroT adamianis esa 
Tu is qmedeba.  

sanam uSualod milis mier Camoyalibebul qmedebaTa 
kategoriebze gamaxvildeba yuradReba, manamde aucilebelia 
mkiTxvelma gaixsenos ,,Tavisuflebis Sesaxeb-is” centraluri 
debuleba, romelic zustad Seexeba kriminalizaciis process da 
safuZveli daudo zianis princips: 

,,am narkvevis mizania erTi Zalian martivi principis dacva, 
romelic unda iyos individis mimarT sazogadoebis iZulebisa da 
kontrolis gamoyenebis sayovelTao saxelmZRvanelo – imisgan 
damoukideblad, amisTvis fizikuri Zala gamoiyeneba samarTlebrivi 
sasjelis formiT, Tu sazogadoebrivi azris moraluri iZuleba. es 
principi aseTia: erTaderTi mizani, ris misaRwevadac 
gamarTlebulia sazogadoebis individualuri Tu koleqtiuri 
Careva misi nebismieri wevris qmedebis TavisuflebaSi, aris 
Tavdacva. da erTaderTi mizani, romelic gaamarTlebda Zalis 
gamoyenebas civilizebuli sazogadoebis romelime wevrze misi 
nebis sawinaaRmdegod, aris sxvebisTvis zianis miyenebis aRkveTa’’.472 

radgan zemoT moxda zianis principis xseneba, aq unda 
dazustdes ori ram: pirveli - milis mier wamoyenebuli pozicia 
vrceldeba mxolod srulwlovan adamianebze da meore - zianis 
principSi moiazreba ara marto is qmedebebi, romlebic zians 
ayenebs sxvebs, aramed isinic, romlebic qmnis zianis realur 
safrTxes.473 

milis am namuSevris (,,Tavisuflebis Sesaxeb’’) mTavari mizania, 
zianis principis dacva, magram ra mizani aqvs sakuTriv zianis 
princips? aRniSnuli principis mTavari mizania, Camoayalibos im 
qmedebaTa moqmedebis sfero, romelSic monawileoba Tavad 
srulwlovani individis gadasawyvetia da masSi Careva saxelmwifos 
an sxva individebis mier moralurad gaumarTlebeli iqneba. am 

 
472 Mill J. S., On Liberty, London: Parker, 1859, 14. 
473 iqve 100. 
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moqmedebis sferos SeiZleba ewodos – individualuri 
Tavisuflebis sfero.  milis mixedviT, es sfero moicavs: 
,,cnobierebis Sinagan samyaros da moiTxovs sindisis Tavisuflebas 
yvelaze farTo azriT: azrovnebisa da grZnobebis Tavisuflebas’’474 
(maT Soris am yvelafris gamoxatvis Tavisuflebas). amasTan, es 
sfero moiTxovs ,,gemovnebisa da saqmianobis Tavisuflebas, 
sakuTari cxovrebis gegmis sakuTari xasiaTis mixedviT Sedgenis 
Tavisuflebas, Tavisuflebas gavakeToT, rac gvinda da avitanoT 
misi SesaZlo Sedegebi ise, rom xeli ar SegviSalon sxva 
moqalaqeebma, Tundac isini fiqrobdnen, rom Cveni qceva suleluri, 
garyvnili an arasworia, gamonaklisia, Tu Cveni qceviT ziani 
adgebaT maT’’.475  

Sesabamisad, milis naazrevidan gamomdinare, SesaZlebelia 
daskvnis gakeTeba: srulwlovan adamianTa garkveuli qmedebani 
jdeba individualuri Tavisuflebis sferoSi,  anu es sfero 
warmoadgens calkeul moqmedebaTa erTobliobas. amave sferoSi 
Sesuli qmedebani, zians ar ayenebs sxvebs. winaaRmdeg SemTxvevaSi 
igi am sferos iurisdiqciidan gadis da swored iqidan gamomdinare, 
rom es qmedebani arc zians ar ayenebs da arc zianis safrTxes ar 
uqmnis sxvebs, es imas niSnavs, rom maTSi Carevis ufleba ar aqvs 
arc saxelmwifos da arc sxva individebs da am sferos dacva 
saxelmwifos valdebulebaa. 

 

9.2.1 qmedebaTa identifikacia 
rogorc gamoCnda, adamianebs aqvT individualuri 

Tavisuflebis sfero, romelSic Carevisagan Tavis Sekaveba yvelas 
moeTxoveba. Sesabamisad, am sferos paralelurad arsebobs iseTi 
sfero, romelSi Carevis ufleba unda hqondes 
sazogadoebas/saxelmwifos. sxva sityvebiT, arsebobs qmedebaTa 
erToblioba, romlebic individualuri Tavisuflebis sferoSi 
eqceva da arsebobs qmedebaTa erToblioba, romelic sazogadoebis 
iurisdiqciis qveS eqceva. aqedan gamomdinare, sakmaod martivad 
SeiZleba sakiTxis gadawyveta, is qmedebebi, romlebic jdeba 
sazogadoebis iurisdiqciis sferoSi, unda daeqvemdebaros 
kriminalizacias. magram aseTi martivi diqotomia sazogadoebasa da 
individs Soris arc ise martivia realobaSi da zustad ar asaxavs 
milis naazrevs. Tu kargad gaanalizdeba zianis principi 
(SemoTavazebulia zemoT), gamoCndeba, rom im qmedebebis nawilis 
mimarT, romelic jdeba sazogadoebis iurisdiqciis qveS, 

 
474 iqve 16. 
475 iqve. 
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SesaZlebelia gamoyenebul iqnes fizikuri Zala476 samarTlebrivi 
sasjelis formiT (SemdgomSi - fizikuri Zala),  xolo nawilis 
mimarT - sazogadoebrivi azris moraluri iZuleba. ra sxvaobaa maT 
Soris, mili zustad ar ganmartavs, magram SesaZlebelia garkveuli 
daskvnebis gakeTeba, kerZod: ,,sxvebisaTvis zianis momtani qmedebis 
Cadena aris “prima facie” SemTxveva, roca Camdeni unda daisajos 
kanoniT, an Tu samarTlebrivi sasjelis gamoyeneba mizanSewonili 
ar aris, sazogadoebrivi gakicxviT’’.477 

am Canaweridan gamomdinare, mili Tvlis, rom fizikuri Zalis 
gamoyeneba saxelmwifos an sxva individebis mier dasaSvebia mxolod 
im qmedebaTa nawilisaTvis, romelic jdeba sazogadoebis 
iurisdiqciis qveS. aqedan gamomdinare, SeiZleba daskvnis gamotana, 
rom qmedebis moxvedra sazogadoebis iurisdiqciis qveS aris 
aucilebeli, magram arasakmarisi winapirobaa qmedebisaTvis 
fizikuri Zalis gamosayeneblad. 

qmedebaTa identifikacia SesaZleblobas iZleva zemoT 
naxsenebi martivi topografia Camoyalibdes Semdegnairad: arsebobs 
individualuri Tavisuflebis sfero da arsebobs sazogadoebis 
iurisdiqciis sfero. am ukanasknel sferoSi Semavali qmedebebis 
mimarT SeiZleba gamoyenebul iqnes fizikuri Zala samarTlebrivi 
kanonis formiT, xolo nawilis mimarT - sazogadoebrivi azris 
moraluri iZuleba. 

 

9.2.2 aris Tu ara identificirebul qmedebaTa sferoebi 

amomwuravi?  
milis naSromze dayrdnobiT wina paragrafebSi 

identificirebul iqna kriminalizacias daqvemdebarebul qmedebaTa 
topografia, magram sainteresoa, xom ar Seicavs xsenebuli 
topografia, garkveul xarvezebs? swored aRniSnulis analizs 
daeTmoba winamdebare paragrafi. 

pirvel rigSi, albaT aragonivruli iqneba imis mtkiceba, rom 
is qmedebebi, romlebic eqvemdebareba fizikuri Zalis gamoyenebas 
samarTlebrivi kanonis formiT, amavdroulad ar aris dasagmobi 
sazogadoebrivi azris moraluri iZulebiT. Sesabamisad, unda 
vivaraudoT, rom fizikuri Zala warmoadgens sazogadoebrivi azris 
moraluri iZulebis erT, did qvekategorias.  

meore - milis mixedviT, qmedeba, romelic sazogadoebis 
iurisdiqciis qveSaa moqceuli unda aikrZalos fizikuri Zalis 
gamoyenebiT (iqneba es samarTlebrivi kanonis SemoRebiT, 
kriminalizaciiT, Tu sazogadoebrivi gakicxviT) an sazogadoebrivi 

 
476 mili, saxelmwifos mier fizikuri Zalis gamoyenebaSi gulisxmobda 
saxelmwifos mxridan qmedebis akrZalvis Semdeg, am akrZaluli qmedebisTvis 
samarTlebriv sasjelis dawesebas an sazogadoebriv gakicxvas. 
477 iqve 14. 



188 

 

azris moraluri iZulebiT. maSin ibadeba kiTxva: SesaZlebelia Tu 
ara arsebobdes qmedeba, romelic, marTalia, jdeba sazogadoebriv 
iurisdiqciaSi, magram miuxedavad amisa misi akrZalva ar iqneboda 
mizanSewonili arc fizikuri iZulebiT (mag., kriminalizaciiT) da 
arc sazogadoebrivi azris moraluri iZulebiT (mag., konkretuli 
mimarTulebiT saganmanaTleblo kampaniis dawyebiT)? aRniSnul 
kiTxvas dadebiTi pasuxi unda gaeces. is faqti, rom qmedeba 
sazogadoebis iurisdiqciis qveSaa moqceuli, ar niSnavs, rom igi 
avtomaturad aikrZalos.  

dabolos, sainteresoa, aris individualuri Tavisuflebis 
sfero da sazogadoebis iurisdiqciis sfero urTierTgamomricxavi 
da amavdroulad amomwuravi? jdeba srulwlovani adamianis yvela 
qmedeba romelime am sferoSi? mili aRniSnul kiTxvaze ar iZleva 
zust pasuxs. aqac unda iTqvas: ar unda gamoiricxos imis 
SesaZlebloba, rom qmedeba arc erT aRniSnul sferoSi ar 
Sediodes da maT Soris arsebul sivrceSi arsebobdes 
ganyenebulad. da Tu aRniSnuli simarTles Seesabameba, maSin milis 
mier identificirebul qmedebaTa topografia unda Camoyalibdes 
Semdegnairad: 

Tu srulwlovani adamianis qmedeba zians ar ayenebs aravis 
sakuTari Tavis garda, maSin aRniSnuli qmedeba eqceva 
individualur Tavisuflebis sferoSi da misi akrZalva 
dauSvebelia. Tu qmedeba ar jdeba am ukanasknel sferoSi, maSin 
kargi argumentia saWiro imisaTvis, rom igi sazogadoebis 
iurisdiqciis sferoSi aRmoCndes, winaaRmdeg SemTxvevaSi igi iqneba 
im SualedSi, rac arsebobs am or sferos Soris. Tu qmedeba jdeba 
sazogadoebis iurisdiqciis sferoSi, maSin unda dadgindes, rom igi 
mxolod am sferos ganekuTvneba da misi akrZalva ar aris saWiro, 
andac igi unda aikrZalos sazogadoebrivi azris moraluri 
iZulebiT an fizikuri Zalis gamoiyenebiT.  

 

9.2.3 identificirebul sferoTa problemuri mxareebi 

milis mier Camoyalibebul qmedebaTa topografias hyavs 
Tavisi mowinaaRmdegeebic magaliTad, samarTlebrivi 
paternalizmis478 momxreebi, aseve, samarTlebrivi moralizmis479 

 
478 filosofos joel fainbergis mixedviT, samarTlebrivi paternalizmis principi 
amarTlebs saxelmwifos Carevas individis saqmianobaSi sakuTari TavisaTvis 
zianis miyenebis aRsakveTad an yvelaze ukidures SemTxvevaSi - maTive nebis 
sawinaaRmdegod amarTlebs saxelmwifosagan miTiTebas, ra aris kargi da ra - 
cudi. ix.: Feinberg J., Legal Paternalism, Canadian Journal of Philosohphy, Vol 1, Number 1, 1971, 1.   
479 samarTlebrivi moralizmi aris iurisprudenciis Teoria da samarTlis 
filosofia, romlis mixedviTac, kanoni SeiZleba gamoyenebul iqnes adamianTa im 
qmedebebis asakrZalad, romelic sazogadoebis koleqtiuri gadawyvetilebiT 
amoraluria. ix.: Internet Encyclopedia of Philosophy. <http://www.iep.utm.edu/law-phil/#SSH2a.i> 

[15.05.2019] 
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momxreebi. swored amitom saintereso iqneba, zemoT Camoyalibebul 
topografiis misadageba am ori mimdinareobasTan. 

rogorc iTqva, arsebobs qmedebaTa erToblioba, romelic 
jdeba individulur Tavisuflebis sferoSi da maTSi Carevis 
ufleba aravis aqvs. aRniSnulis arsebobas ar ewinaaRmdegebian arc 
paternalistebi da arc moralistebi, magram paternalistebi 
Tvlian, rom yvela qmedeba, romelic zians ayenebs sakuTriv 
qmedebis Camdens, ar jdeba individualur Tavisuflebis sferoSi, 
xolo moralistebi Tvlian, rom zogierTi qmedeba, romelic 
amoraluria, ar jdeba amave sferoSi.480  

amas garda, paternalistebi da moralistebi eTanxmebian mils 
imaSic, rom arsebobs qmedebaTa sfero, romelic ganekuTneba 
sazogadoebis iurisdiqcias, magram Tvlian, rom am sferoSi kidev 
ufro meti qmedeba Sedis, vidre es mils hgonia. mag., sakuTari 
TavisTvis zianis miyeneba (paternalistebi), sxva amoraluri 
qmedebebi (moralistebi). amasTan, aRniSnuli ideologiis momxreebi 
iziareben imasac, rom qmedebebis mimarT, romlebic Sedis 
sazogadoebrivi iurisdiqciis sferoSi, SeiZleba gamoyenebul iqnes 
fizikuri Zala an SeiZleba daeqvemdebaros sazogadoebrivi azris 
moralur iZulebas.481 mag., sxvebis motyueba, ficis gatexva, sxvisi 
saidumlos gamoaSkaraveba zians ayenebs sxvebs da SeiZleba maTi 
interesebis seriozuli Selaxvac gamoiwvios. zog SemTxvevebSi 
TaRliToba an xelSekrulebis darRveva saTanadod aris akrZaluli 
fizikuri Zalis gamoyenebiT, magram zog SemTxvevaSi arc ki 
ikrZaleba. marTlac, aradamajerebeli iqneba yvela SemTxvevaSi imis 
mtkiceba, rom sxvebis motyueba, ficis gatexva an saidumlos 
gamJRavneba unda ikrZalebodes fizikuri Zalis gamoyenebiT. 
miuxedavad amisa, marTebulia, ufrosi Taobis mxridan, umcrosi 
TaobisaTvis imis swavleba, rom tyuilis Tqma an ficis gatexva 
dasagmobi saqcielia. aq mniSvnelovania imis gamokveTa, rom 
aRniSnuli jdeba sazogadoebis iurisdiqciis qveS da am qmedebebis 
mimarT SeiZleba gamoyenebul iqnes fizikuri Zala. sxva sityvebiT - 
sxvebisaTvis zianis miyeneba zog SemTxvevaSi unda aikrZalos, xolo 
zog SemTxvevaSi ara. 

aqve isic unda aRiniSnos, rom, sakmaod rTulia im qmedebaTa 
identificireba, romelic mxolod sazogadoebis iurisdiqciis 
qveSaa moqceuli, ise, rom maTze sazogadoebrivi azris moraluri 
iZulebis gamoyenebac ar aris gonivruli. filosofosi jonaTan 
SonSeki fiqrobs, rom aq SeiZleba moviazroT, magaliTad, 
zoofilia, magram esec sadavo sakiTxia. swored aq iCens Tavs is 
ZiriTadi problema, rac wina paragrafebSi ganxilul topografias 
gaaCnia – ucnobia, zustad romeli qmedebebi unda Sediodes 

 
480 Feinberg J., Harm to Others, Volume One of The Moral Limits of the Criminal Law New York: Oxford 

University Press, 1984, 26. 
481 iqve 27. 
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sazogadoebrivi iurisdiqciaSi da romeli ara. metic, sadavoa is 
sakiTxic, milis mier identificirebuli mxolod ori ZiriTadi 
sfero arsebobs (sazogadoebrivi iurisdiqciis) da yvela qmedeba am 
sferoebSi jdeba, Tu arsebobs kidev maT Soris ganyenebuli sfero, 
rogorc es wina paragrafSi aRiniSna.  

Sesabamisad, milis mixedviT, rodesac saqme midgeba romelime 
qmedebis akrZalvaze, kanonmdebelma, pirvel rigSi, unda gaarkvios, 
es qmedeba eqceva Tu ara individualuri Tavisuflebis sferoSi. Tu 
ar eqceva, maSin gasarkvevia romel sferos miekuTvneba is. im 
SemTxvevaSi, Tu milis mier Camoyalibebul sferoTa CamonaTvali 
amomwuravia, gamodis, rom Tu qmedeba ar eqceva individualuri 
Tavisuflebis sferoSi, maSin igi unda ganTavsdes sazogadoebrivi 
iurisdiqciis sferoSi. aRniSnuli ki mxolod im SemTxvevaSi iqneba 
marTebuli, Tu swori iqneboda milis topografia, magram, rogorc 
aRiniSna es ukanaskneli mTel rig uzustobebs Seicavs.  

 

9.2.4 Sejameba 

am paragrafis Sesajameblad unda iTqvas Semdegi: milis 
naSromis - ,,Tavisuflebis Sesaxeb-is” detaluri analizi cxadyofs, 
rom, Tu kompetenturi srulwlovani adamianis qmedeba ar ayenebs 
zians aravis an vnebs mxolod sakuTar Tavs (aseve, imaTac vinc 
informirebuli Tanxmoba ganacxada am qmedebaze), maSin saxelmwifo 
ar unda Caerios am qmedebaSi, radgan igi xvdeba individualur 
Tavisuflebis sferoSi. qmedebebi, romelic zians ayenebs sxvebs an 
uqmnis zianis realur safrTxes, eqceva sazogadoebrivi 
iurisdiqciis qveS, romlebzec, Tavis mxriv, saxelmwifo an arafers 
ar akeTebs, radgan Tvlis, rom Careva iqneba araefeqturi da 
kontrproduqtiuli, an krZalavs am qmedebas sazogadoebrivi azris 
moraluri iZulebiT, andac fizikuri iZulebiT, iqneba es 
samarTlebrivi sasjelis gamoyenebiT Tu sazogadoebrivi gakicxviT. 
problemuri aq isaa, rom mili ar akonkrtebs, romeli qmedebebis 
akrZalvaa SesaZlebeli am ukanaskneliT. amasTan, arc is unda 
gamoiricxos, rom qmedeba SeiZleba ar jdebodes arc 
individualuri Tavisuflebis da arc sazogadoebis iurisdiqciis 
sferoSi. rogorc Cans mili amas yuradRebas ar aqcevs, radgan mas 
Tavis mierve identificirebuli qmedebaTa sferoebi amomwuravad 
miaCnia. 

aqedan gamomdinare, Secdomas uSveben isini, vinc fiqroben, 
rom, Tu qmedeba ar jdeba individualuri Tavisuflebis sferoSi, 
igi avtomaturad jdeba sazogadoebrivi iurisdiqciis sferoSi. an 
Tu qmedeba jdeba sazogadoebrivi iurisdiqciis sferoSi, igi 
aucileblad unda aikrZalos. aqve isic calsaxad unda aRiniSnos, 
rom mili qmedebis sazogadoebriv iurisdiqciaSi moxvedras mxolod 
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zianis princips ukavSirebs482, Tumca, rogorc am naSromidan 
gamoCnda, zianis principi kriminalizaciis mxolod erT-erTi 
safuZvelia. 

dabolos, unda iTqvas, rom yovelive zemoaRniSnuliT milis 
mier SemoTavazebulia moralurad gamarTlebuli 
kriminalizaciisaTvis gadawyvetilebis miRebis procesi. amiT 
SesaZlebelia paralelebis gavleba mis processa da ukve ganxilul 
dabalansebis process Soris, romelic arc Tu ise problemuria. 
magram arc erTi zemoaRniSnuli procesi ar iZleva pasuxs mTavar 
kiTxvaze: romeli qmedebis kriminalizacia iqneba moralurad 
gamarTlebuli? ra unda moixmos kanonmdebelma damatebiT 
imisaTvis, rom moralurad gamarTlebuli iyos qmedebis mimarT 
fizikuri Zalis gamoyeneba, rodesac qmedeba ar jdeba 
individualuri Tavisuflebis sferoSi? swored am kiTxvebze 
pasuxis gasacemad Semdeg paragrafSi ganxilul iqneba filosofos 
jonaTan SonSekis mier Camoyalibebuli filtraciis procesi. 

 

9.3 filtraciis procesi, rogorc moralurad gamarTlebuli 

kriminalizaciis SesaZlebloba 
 

aRniSnuli procesis detalur aRweramde unda iTqvas, rom 
marTebulia is zogadi midgoma, romelic qmedebis akrZalvamde 
upiratesobas adamianis Tavisuflebas aniWebs. amasTan, qmedebis 
akrZalvisas mtkicebis tvirTi unda gadavides maTze, visac surs 
qmedebis akrZalva da ara imaTze, visac mis gareSe cxovreba surs. 

 

9.3.1 filtraciis procesis aRwera 
filtraciis procesi, romelic Camoayaliba filosofosma 

jonaTan SonSekma, romelic sakmaod sainteresod warmoaCens im 
process, romelsac unda misdios saxelmwifom qmedebis 
akrZalvamde. SonSeki Tvlis, rom, rodesac dRis wesrigSi dgeba 
qmedebis kriminalizaciis sakiTxi, am qmedebam unda gaiaros sami 
filtri imisTvis, rom kriminalizacia iyos gamarTlebuli.483 
Sesabamisad, am filtrebis warmatebiT gavla aris aucilebeli da 
sakmarisi moralurad gamarTlebuli kriminalizaciisTvis. 

filtraciis pirveli done aris principebis filtri. am 
etapze unda gaanalizdes, saWiroa Tu ara saxelmwifos Careva 
qmedebis dasaregulireblad, anu unda dadgindes saxelmwifos 

 
482 zianis principis Taobaze detaluri msjelobisTvis ixileT naSromis me-5 Tavi. 
483 Schonsheck J., On Criminalization: An Essay in the Philosophy of Criminal Law, Kluwer Academics 

Publishers, 1994, 64. 
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uflebamosilebis farglebi,484magram rogor unda gavigoT, 
saxelmwifos ra uflebamosilebis farglebi aqvs? aRniSnulis 
dasadgenad SonSekis mier SemoTavazebulia principebi, romlebsac 
saxelmwifos uflebamosilebis farglebis damdgeni principebic 
SeiZleba ewodos. Sesabamisad, Tu qmedeba jdeba am principebSi, 
maSin igi jdeba saxelmwifos uflebamosilebis farglebSi. 
aRniSnuli principebia: 
 

1. zianis principi: Tu qmedeba zians ayenebs an uqmnis zianis 
safrTxes sxvebs, maSin igi unda daeqvemdebaros akrZalvas. 

2. Seuracxyofis principi485: Tu qmedeba Seuracxyofs sxvas, maSin 
igi SesaZlebelia aikrZalos saxelmwifos mier. 

3. liberaluri pozicia: zianisa da Seuracxyofis principebs 
Soris arsebuli qmedebebi, romelic SeiZleba daeqvemdebaros 
saxelmwifos mxridan akrZalvas. 

4. samarTlebrivi paternalizmi: Tu qmedeba zians ayenebs 
uSualod qmedebis avtors, SeiZleba daeqvemdebaros 
saxelmwifos mxridan akrZalvas. 

5. samarTlebrivi moralizmi (viwro gagebiT): qmedeba, romelic 
arsebiTad amoraluria, SeiZleba daeqvemdebaros saxelmwifos 
mxridan akrZalvas, miuxedavad imisa, ayenebs Tu ara igi zians 
an Seuracxyofs sxvebs. 

6. moralisturi samarTlebrivi paternalizmi: Tu qmedeba 
moralur zians ayenebs qmedebis avtors, igi SeiZleba 
daeqvemdebaros saxelmwifos mxridan akrZalvas. 

7. sxvebisaTvis sargebeli: Tu qmedebis akrZalviT SeiZleba meti 
sargeblis motana sxva adamianebisaTvis, garda qmedebis 
Camdenisa, maSin SesaZlebelia, igi daeqvemdebaros saxelmwifos 
mxridan akrZalvas. 

8. sargeblis momtani samarTlebrivi paternalizmi: qmedeba 
SeiZleba aikrZalos saxelmwifos mier, Tu amiT SesaZlebelia 
isargeblos Tavad qmedebis Camdenma 

9. perfeqcionizmi: qmedeba SeiZleba aikrZalos saxelmwifos mier, 
Tu amiT gamoswordeba rogorc qmedebis Camdeni, ise sxva 
piri.486 
 
SonSekis mier zemoaRniSnuli principebis Tavmoyra emsaxureba 

im mizans, rom daadginos moralurad gamarTlebul 
kriminalizaciis sakiTxis gadawyvetisas saxelmwifos 

 
484 iqve. 
485 magaliTad, Tu sazogadoebriv transportSi Seyvarebuli wyvili dakavebulia 
sqeobrivi aqtiT, aRniSnuli qmedeba, rogorc wesi, aravis ayenebs zians, im 
gagebiT mainc, ra gagebiTac nagulisxmevia igi zianis principSi. miuxedavad amisa, 
qmedeba Seuracxmyofelia da saxelmwifom SeiZleba akrZalos qmedeba am mizeziT. 
486 iqve 66-67. 
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uflebamosilebis farglebi da ara imas, rom gadaiWras am 
principebs Soris konkurenciis sakiTxi. principebis filtraciis 
etapze unda gadawydes adamianis uflebebis mdebareobis sakiTxi da 
saxelmwifos uflebamosulebis farglebi. am dros kanonmdebelma 
jer kidev ar unda imsjelos kriminalizaciis Sedegad 
aRsrulebasTan dakavSirebul sakiTxebze da kriminalizaciis 
gverdiT movlenebze. mas mxolod imis dadgena evaleba, ramdenad 
iwvevs calkeuli qmedeba zemoaRniSnuli principebis Selaxvas. 

Sesabamisad, kriminalizaciis pirvel etapze (principebis 
filtris doneze) unda gadawydes, jdeba Tu ara qmedeba 
saxelmwifos uflebamosilebis farglebSi. aRniSnuli Tavis mxriv, 
moiTxovs or gansxvavebul moqmedebas. pirveli - unda dadgindes, 
rom romelime qmedeba saxelmwifo uflebamosilebis farglebSia da 
meore - qmedeba unda eqceodes romelime principis iurisdiqciis 
farglebSi.  

filtraciis meore done aris prezumfciis filtri. mas 
Semdeg, rac qmedeba gaivlis pirvel dones da saxelmwifo 
darwmundeba, rom qmedeba mis uflebamosilebis farglebSia, anu 
saWiroebs daregulirebas, amis Semdeg gonieri kanonmdebeli unda 
dafiqrdes, sisxlis samarTlis kanonis garda, xom ar arsebobs 
raime sxva  naklebad Rirebuli da naklebad mkacri saSualeba, 
romelic warmatebiT gaarTmevs Tavs am qmedebis uaryofiT 
Sedegebs?487 

Tu am sakiTxis mokvlevisas dadgindeba, rom saxelmwifos 
nebismieri qmedeba, Tundac ,,cnobierebis amaRlebis’’ kampania, 
araefeqturi (gamoiwvevs resursebis aramiznobriv xarjvas) an 
kontrproduqtiuli (gamoiwvevs imaze met incidents, vidre 
saxelmwifos Carevamde iyo) iqneba, maSin qmedeba ver gaivlis 
filtraciis meore dones da Sesabamisad, akrZalvas aRar unda 
daeqvemdebaros. amavdroulad, Tu saxelmwifos SeuZlia mis mier 
qmedebis daregulirebiT sagrZnoblad Seamciros misi mavne 
Sedegebi, maSin qmedeba warmatebiT gaivlis filtraciis meore 
donesac.488 amasTan, saxelmwifo yvelanairad unda ecados, rom 
sisxlissamarTlebrivi akrZalva gamoiyenos rogorc ukanaskneli 
saSualeba, radgan, rogorc iTqva, misi uaryofiTi Sedegebi adamians 
xangrZlivi drois ganmavlobaSi mihyveba Tan. amasTan, moralurad 
gaumarTlebelic aris qmedebis akrZalva sisxlis samarTlis wesiT 
maSin, rodesac igives gakeTeba SeiZleba saxelmwifos xelT 
arsebuli sxva meqanizmebiTac. magaliTad, rodesac SesaZlebelia 
cnobierebis amaRlebis kampaniis warmoeba da amiT individis 
qmedebis daregulireba, aragonivrulia administraciuli akrZalvis 
daweseba, radgan aRniSnuli metad iWreba adamianis pirad 
avtonomiaSi. aseve, Tu qmedebis dasaregulireblad sakmarisia 

 
487 iqve 68. 
488 iqve. 



194 

 

administraciuli akrZalvis daweseba, aragonivruli da moralurad 
gaumarTlebelia qmedebis akrZalva sisxlis samarTlis wesiT. 
kriminalizacia yovelTvis unda gamoiyenebodes, rogorc 
ukanaskneli saSualeba. naklebad SemzRudav da mkacr saSualebebs 
unda hqondeT prioriteti, ufro metad SemzRudav da mkacr 
saSualebebTan SedarebiT. swored aRniSnuli warmoadgens 
filtraciis meore donis qvakuTxeds. 

filtraciis procesis mesame done aris pragmatulobis 
filtri. am etapze xdeba qmedebis akrZalvis realuri mizezebis 
Seswavla. rogorc cnobilia, sisxlis samarTlis kanonis 
amoqmedebas yovelTvis mosdevs garkveuli Sedegebi, romelTagan 
zogs SeiZleba hqondes imwuTieri efeqti, xolo zogis Sedegebi 
SeiZleba daSorebuli iyos rogorc droSi, ise sivrceSi.489 
Sesabamisad, gonierma kanonmdebelma aucileblad unda scados da 
gaiTvaliswinos yvela is, erTmaneTTan dakavSirebuli Sedegebi, rac 
qmedebis akrZalvas axlavs Tan. amis Semdeg, unda Catardes normis 
ekonomikuri analizi da dadgindes, ramdenad sargebliania 
finansuri kuTxiT kanonis amoqmedeba. aRniSnuli unda Sedardes 
ukve arsebul mdgomareobas, anu ra xarjebis gaweva uxdeba 
saxelmwifos qmedebis akrZalvis ararsebobis pirobebSi da swored 
am yvelafris safuZvelze unda miiRos gadawyvetileba. 

aqve mniSvnelovania filtraciis procesis magaliTze 
kriminalizaciis moralur ganzomilebaze saubari. kriminalizaciis 
umTavresi moraluri sakiTxi wydeba filtraciis pirvel doneze – 
principebis filtrisas, anu maSin, rodesac unda gadawydes 
saxelmwifos uflebamosilebis farglebi. Sesabamisad, im sakiTxebs, 
romelic wydeba meore – prezumfciis doneze, unda ewodos 
,,meoradi’’ moraluri sakiTxebi. magaliTad, iseTi kanonis 
amoqmedeba, romelic SeiZleba aRsruldes mxolod im SemTxvevaSi, 
Tu policia gamoiyenebs ukidures saSualebebs (mag., satelefono 
saSualebis faruli miyuradebas), rac moralur tvirTad awveba 
sazogadoebas. analogiurad, iseTi kanonis amoqmedeba, romelsac 
moyveba konkretuli zomis sasjeli, moralur tvirTad awveba 
sazogadoebas. kanonis amoqmedebasTan dakavSirebuli finansuri 
resursebis gamoTvlisas unda arsebobdes am resursebis gamoTvlis 
optimaluri gegma. erTi aqtivobisaTvis prioritetis miniWeba 
finansuri resursebis gamoyofis kuTxiT yovelTvis saWiroebs 
moralur gamarTlebas.490 magaliTad, qmedebis sisxlis samarTlis 
wesiT akrZalva yovelTvis gulisxmobs am qmedebisaTvis sapolicio, 
saprokuroro, sasamarTlo da sasjelaRsrulebiTi resursebis 
gamoyofas, romelic, Tavis mxriv, socialuri resursebia. 
Sesabamisad, rodesac qmedebis daregulireba SesaZlebelia ufro 
naklebad xarjiani saSualebebiT, aseT dros kriminalizacia 

 
489 iqve 70. 
490 iqve 71. 
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gaumarTleblad unda CaiTvalos. yovelive zemoaRniSnulis 
gaTvaliswinebiT, SesaZlebelia daskvnis gakeTeba, rom im 
SemTxvevaSic ki, Tu qmedeba gaivlis principebisa da prezumfciis 
filtrebs, es jer kidev ar warmoadgens qmedebis 
kriminalizaciisaTvis sakmaris safuZvels manam, sanam ar 
dadgindeba, rom am qmedebis akrZalviT miRebuli sargebeli 
aRemateba mis Rirebulebas. am kuTxiT sainteresoa ra xarjebi 
SeiZleba hqondes, magaliTad, Tavisuflebis aRkveTas, romlis 
Sesaxebac sakmaod sainteresoa norvegieli kriminologis, tore 
biorgos dakvirveba. biorgos mixedviT, yovelwliurad norvegiis 
cixeSi erTi patimris Senaxva 2014 wlis monacemiT, meryeobda 580,000 

norvegiul kronsa (daaxloebiT 90,000$) da 910,000 norvegiul krons 

(daaxloebiT 140,000$) Soris, dawesebulebis tipidan gamomdinare. 
sxva qveynebSi, sadac naklebi yuradRebaa cixis usafrTxoebis 
standartebsa da msjavrdebulis reabilitaciaze gadatanili, 
xarjebic naklebia. magaliTad, aSS-Si, federalur penitenciur 
sistemaSi, 2012 wlis monacemiT, erTi msjavrdebulis Senaxvis xarji 

utoldeboda 21,006$ minimaluri usafrTxoebis reJimis cixisTvis, 

25,378$ dabali usafrTxoebis reJimis cixisTvis, 26,247$ saSualo 

usafrTxoebis reJimis cixisTvis da 33,930$ mkacri usafrTxoebis 
reJmis cixisTvis.491 marTalia, am magaliTSi mxolod 
sasjelaRsrulebiTi xarjebia daTvlili, rac sisxlis samarTlis 
marTlmsajulebis mciredi nawilia, magram sakmaod martivia im 
daskvnis gakeTeba Tu raoden xarjiani SeiZleba iyos qmedebis 
kriminalizacia da ramxela kavSiri arsebobs saxelmwifos mxridan 
qmedebis sisxlissamarTlebrivad daregulirebasa da ekonomikas 
Soris.  

Sesabamisad filtraciis procesi SeiZleba Sejamdes 
Semdegnairad: 1. aucilebelia imis damtkiceba, rom qmedeba 
ganekuTvneba saxelmwifos uflebamosilebis Ffarglebs, Tumca ar 
warmoadgens sakmaris safuZvels qmedebis asakrZalad. 
kanonmdebelma, aseve, unda uCvenos, rom ufro naklebad mkacr 
saSualebebs ar ZaluZT qmedebis daregulireba da kanonis miReba 
ufro met sargebels moitans, vidre zians (finansuri kuTxiT).  
2. imis dasadastureblad, rom qmedebis akrZalva ufro met 
sargebels moitans, vidre zians, kanonmdebelma unda uCvenos, rom 
sisxlis samarTlis marTlmsajulebis amoqmedeba am qmedebis 
gamovlinebis SesazRudad iqneba efeqturi da sisxlis samarTlis 
marTlmsajulebis amoqmedebasTan dakavSirebuli xarjebi iqneba 
gonivruli, anu ar aRemateba sargebels.  

 
491 biorgo t., danaSaulis prevencia: yovlismomcveli midgoma, Targmna uSangi 
baxtaZem, redaqtorebi SalikaSvili m. da giorgaZe g., qarTul-noregiurli 
kanonis uzenaesobis asociacia, 2019, 43. 
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3. Tu kanonmdebeli, ver gadawyvets kanonis amoqmedebasTan 
dakavSirebul pragmatul sakiTxebs, es niSnavs, rom qmedebis 
kriminalizaciis sakiTxi moralurad gaumarTlebelia da qmedeba ar 
unda aikrZalos. amasTan, Tu kanonmdebeli arasworad afasebs 
viTarebas da am araswori Sefasebis safuZvelze akrZalavs qmedebas, 
niSnavs, rom saxelmwifom moralurad gaumarTlebeli nabiji 
gadadga. 

 

9.3.2 aris Tu ara filtraciis procesi idealuri? 
wina paragrafSi ganxiluli iyo filtraciis procesi, 

romelic kriminalizaciis procesSi, gadawyvetilebis miRebis sxva 
instrumentebisgan gansxvavebiT, ufro samarTlianad da detalurad 
cdilobs im qmedebebis identifikacias, romelTa kriminalizaciac 
jdeba moralur sazRvrebSi, magram xom ar arsebobs garkveuli 
xarvezebi gadawyvetilebis miRebis am procesisas? 

warmovidginoT, rom raime qmedeba warmatebiT gaivlis 
principebisa da prezumfciis filtrs, magram ver Zlevs 
pragmatulobis filtrs. ra xdeba aseT dros? rogor unda moiqces 
saxelmwifo am dros? radgan qmedebam gaiara principebis filtri, 
es niSnavs, rom qmedeba jdeba saxelmwifos uflebamosilebis 
farglebSi da radgan qmedebam gaiara prezumfciis filtri, es 
niSnavs, rom qmedebis daregulirebis sxva meqanizmebi, garda 
sisxlis samarTlis kanonisa, ver Seamcirebs/aRmofxvris am qmedebis 
mavne Sedegebs, magram iqidan gamomdinare, rom qmedeba ver gaivlis 
pragmatulobis filtrs, misi akrZalva gaumarTlebelia, radgan is 
sargebeli, rac am qmedebas unda mohyves, ver aRemateba im xarjebs, 
rac am qmedebis akrZalvam unda gamoiwvios. Sesabamisad, 
saxelmwifos mier misi akrZalva ar iqneba gonivruli da 
moralurad gamarTlebuli. es, ra Tqma unda, tovebs usamarTlobisa 
da imedgacruebis gancdas, magram aRniSnuli warmoadgens Cveni 
moraluri cxovrebis Semadgenel nawils. cxovrebaSic xSirad xdeba 
raRac cudi, romelic iwvevs imedgacruebas da romlis 
sawinaaRmdegod efeqturi saSualeba ar arsebobs. Sesabamisad, Tu 
msgavsi imedgacruebebi xdeba Cvens moralur cxovrebaSi da 
veguebiT, analogiurad unda moviqceT socialur cxovrebaSic. 
rodesac adamians SeuZlia msgavsi situaciebis gamklaveba, aseT 
dros SeiZleba adamianis moralur simwifeze saubari. 

analogiurad warmovidginoT, rom qmedeba gaivlis principebis 
filtrs, magram ver Zlevs prezumfciis filtrs. am SemTxvevaSic 
qmedeba eqceva saxelmwifos uflebamosilebis farglebSi da mis 
winaaRmdeg umoqmedod yofna gamoiwvevs did imedgacruebas, radgan, 
Tu qmedebam ver gaira prezumfciis filtri, es niSnavs, rom 
sisxlis samarTlis garda sxva saSualebis gamoyenebac 
aragonivruli da moralurad gaumarTlebeli iqneba, magram, 
rogorc zemoT aRiniSna, saxelmwifo mzad unda iyos msgavsi 
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imedgacruebis dasaZlevad da zogierTi cudi ram, rac xdeba, 
ubralod ugulebelyofil unda iqnes. 

zogierTi SemTxveva ver Zlevs principebis filtrsac ki, rac 
imas niSnavs, rom qmedeba saxelmwifos uflebamosilebis 
farglebSic ki ar jdeba. aqac SeiZleba zogs gaucruvdes imedi, 
magram aRniSnuli mainc gansxvavdeba wina ori SemTxvevisgan, radgan 
aq principul sakiTxze ver xdeba SeTanxmeba, qmedeba ganekuTvneba 
adamianis individualuri Tavisuflebis sferos da amitom ver 
jdeba saxelmwifos uflebamosilebis farglebSi. swored 
aRniSnuls SeiZleba mohyves azrTa sxvadasxvaobac, Tumca msgavsi 
azrTa sxvadasxvaoba adamianTa sakmaod bunebrivi da politikuri 
cxovrebis gardauvali nawilia. 

 

9.4 Sejameba 
 

winamdebare Tavi miznad isaxavda, warmoeCina is 
mimdinareobebi, romlebic kriminalizaciis procesis Taobaze 
warmodgenas iZleva. aRniSnuli aris procesi, romelSic qmedebis 
akrZalvisas CarTuli unda iyos saxelmwifo. Tavis SinaarsiT es 
sakmaod rTuli procesia da swored amitom saWiro gaxda iseTi 
sakiTxebis mimoxilva, romelic naSromSi ukve araerTxel Segvxda, 
magram mainc pirdapir kavSirSia am procesTan.  

kriminalizaciis procesisas saxelmwifos mTavari hipoTeza 
unda iyos Semdegi: saxelmwifom qmedebis kriminalizacia unda 
moaxdinos, rogorc ukanaskneli saSualeba da igi yovelTvis myar 
argumentebs unda emyarebodes. aRniSnuli hipoTezis simyaris 
warmosaCenad mniSvnelovania, gavixsenoT is uaryofiTi Sedegebi, 
rac sisxlis samarTlis kanonis amoqmedebas axlavs Tan. xsenebuli 
uaryofiTi Sedegebis analizi cxadyofs, rom es saziano Sedegebi 
adamians SeiZleba gahyves mTeli cxovrebis ganmavlobaSi da swored 
amitom aris, rom qmedebis kriminalizacia unda moxdes rogorc 
ukanaskneli saSualeba. amis misaRwevad ki aucilebelia imis codna, 
Tu rogor moqmedebs saxelmwifo maSin, rodesac calkeuli qmedeba 
gascdeba adamianis individualuri Tavisuflebis sferos an romeli 
qmedeba Sedis saerTod am sferoSi. am sakiTxis dasadgenad wina 
TavSi gverdi ver avuareT amoraluri qmedebebis kriminalizaciis 
sakiTxs, romelze msjelobisas kritikulad Sefasda aRniSnuli 
sakiTxi da sabolood Sejerebul iqna dasvna, rom saxelmwifos 
iZulebiTi meqanizmis gamoyeneba SezRuduli unda iyos iseTi 
seriozuli qmedebebis winaaRmdeg, romelic zians sazogadoebis 
erTianobas uqmnis da romlis drosac ara individualur, aramed 
swored saxelmwifos donezea SesaZlebeli miyenebuli zianis 
gamosworeba. aRniSnulze nakleb SemTxvevebSi calkeuli qmedebebi 
unda idgnen sisxlissamarTlebrivi regulirebis sferos gareT, im 
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drosac ki, Tu sazogadoebis umetesoba miuReblad Tvlis adamianTa 
garkveul qmedebas.  

am sakiTxis ganxilvis Semdeg marTebuli iyo kriminalizaciis 
procesisadmi minimalisturi midgomis analizi, romelic 
kriminalizaciis akrZalvas adamianis uflebad ganixilavs da 
swored aqedan gamomdinareobs, ,,ultima ratio” prinicpi – 
kriminalizacia gamoyenebul unda iqnes maSin, rodesac saxelmwifos 
xelT arsebuli sxva naklebad SemzRudavi meqanizmi ver aRwevs 
Tavis miznebs. kriminalizacia, rogorc ukanaskneli saSualeba, 
gulisxmobs imas, rom sisxlis samarTlis gamoyeneba dayvanil unda 
iqnes minimumamde. ra Tqma unda, aRniSnuli ar niSnavs mis 
absolutur minimumamde dayvanas, magram, radgan igi adamianis pirad 
avtonomias sagrZnoblad zRudavs, saxelmwifo darwmunebuli unda 
iyos kriminalizaciis aucileblobaSi. im SemTxvevaSic ki, Tu 
Teoriulad kriminalizacia gamarTlebuli Cans, aRniSnuli 
gadawyvetileba ar unda iqnes miRebuli kriminalizaciis Sedegebis 
gauTvaliswineblad, unda moxdes misi efeqturobis, gverdiTi 
movlenebis Sefaseba da imis gaanalizeba, xom ar aris SesaZlebeli 
arsebuli problemuri qmedebis sxva formiT kontroli. aRniSnulis 
gauTvaliswineblad kriminalizacia ver CaiTvleba moralurad 
gamarTlebulad, xolo am ukanasknelma SeiZleba  gamoiwvios 
sisxlis samarTlis inflacia. 

winamdebare TavSi kriminalizaciis procesis Taobaze 
diskusia iwyeba dabalansebis procesiT. rogorc gamoCnda, 
aRniSnuli warmoadgens sakmaod primitiul process, romlis 
drosac saxelmwifo erTmaneTs adarebs kriminalizaciis 
gamamarTlebel da sawinaaRmdego argumentebs da am procesis 
analizis Semdeg, romeli mxarec ufro woniani iqneba, imis mixedviT 
gadawydeba kriminalizaciis sakiTxi. aRniSnuli midgoma 
gakritikebulia ramdenime mizezis gamo. kerZod, ucnobia, rogor 
unda dadgindes arsebuli mosazrebebis obieqturi wonebi. meore - 
argumentebi kriminalizaciis sasargeblod da sawinaaRmdegod 
mravalgvaria da TiToeuls SeiZleba gansxvavebuli buneba hqondes. 
swored amitom maTi brmad Sedareba obieqtur suraTs ar iZleva. es 
ukanaskneli ki warmoSobs mesame problemas, kerZod, wonebis 
gansakuTrebuli sizustiT miniWebis saWiroebasa da misi 
SeuZleblobis problemas. Sesabamisad, am naklovanebebis gamo 
dabalansebis procesi ver scems pasuxs kiTxvaze, Tu rogori unda 
iyos moralurad gamarTlebuli kriminalizaciis procesi.  

swored amitom aucilebeli gaxda damatebiTi kvleva imis 
dasadgenad, ra dros SeuZlia saxelmwifos daareguliros 
adamianTa Soris urTierTobebi, anu, am naSromis miznebisTvis, 
aukrZalos mas garkveuli qmedeba. am sakiTxze msjelobisas mowinave 
poziciis mikvleva moxda stiuart milis naSromis - ,,Tavisuflebis 
Sesaxeb-is” analizis dros. kerZod, milma Camoayaliba zianis 
principi, romlis umTavresi idea aris is, rom saxelmwifos ar 
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SeuZlia daareguliros misi moqalaqeebis qmedeba manam, sanam isini 
TavianTi qmedebiT zians ar ayeneben sxvebs an ar uqmnian zianis 
safrTxes. am principze dayrdnobiT milma daadgina, rom arsebobs 
qmedebaTa erToblioba, romlebic individualuri Tavisuflebis 
sferoSi eqceva da arsebobs qmedebaTa erToblioba, romelic 
sazogadoebis iurisdiqciis qveS eqceva. am sferoebis 
identificirebis Semdeg mili askvnis, rom, Tu srulwlovani 
adamianis qmedeba zians ar ayenebs aravis sakuTari Tavis garda, 
maSin aRniSnuli qmedeba eqceva individualur Tavisuflebis 
sferoSi da misi akrZalva dauSvebelia, xolo im SemTxvevaSi, Tu 
qmedeba jdeba sazogadoebis iurisdiqciis qveS, maSin saxelmwifos 
SeuZlia daareguliros aRniSnuli qmedeba sazogadoebrivi azris 
moraluri iZulebiT an fizikuri Zalis gamoyenebiT, iqneba es 
samarTlebrivi sasjelis Tu sazogadoebrivi gakicxvis gziT.  
milis msjelobis problema is aris, rom mili SezRudulia mis 
mier identificirebuli sferoebiT da is faqti, rom qmedeba ar 
jdeba individualuri Tavisuflebis sferoSi, ar niSnavs, rom igi 
avtomaturad jdeba sazogadoebrivi iurisdiqciis qveS. amas garda, 
milis qmedebebi ver iZleva pasuxs mTavar kiTxvebze: romeli 
qmedebis kriminalizacia iqneba moralurad gamarTlebuli? ra unda 
uCvenos kanonmdebelma damatebiT imisaTvis, rom moralurad 
gamarTlebuli iyos qmedebis mimarT fizikuri Zalis gamoyeneba, 
rodesac qmedeba ar jdeba individualuri Tavisuflebis sferoSi? 

 naSromis bolo TavSi SemoTavazebulia filosofos jonaTan 
SonSekis filtraciis procesi, rogorc moralurad gamarTlebuli 
kriminalizaciis gadawyvetilebis miRebis procesi. aRniSnuli 
procesi qmedebas afasebs sam doneze da aerTianebs milis mier 
identificirebul sferoebsac. swored am yovlismomcveli 
elementis gamo aRniSnuli unda CaiTvalos mowinave poziciad. 
procesi gamoiyureba Semdegnairad: rodesac saxelmwifos surs 
raime qmedebis akrZalva, am qmedebam pirvel rigSi unda gaiaros 
principebis filtri, unda dadgindes, eqceva Tu ara qmedeba 
saxelmwifos uflebamosilebis farglebSi, romelsac mili 
saxelmwifos iurisdiqciis farglebs uwodebs. Tu qmedeba gaivlis 
am safexurs da dadgindeba, rom misi uaryofiTi Sedegebis 
Semcireba SesaZlebelia sisxlis samarTlis kanonis garda sxva 
saSualebebiTac, maSin qmedeba gaivlis prezumfciis filtrs da 
ganTavsdeba sazogadoebrivi azris moraluri iZulebis sferoSi. Tu 
amis Semdeg dadgindeba, rom naklebad SemzRudavi zomebi 
araefeqturia da Tu sisxlis samarTlis kanonis amoqmedebas ufro 
meti sargebeli moyveba, vidre ziani, maSin qmedeba gaivlis 
pragmatuolobis filtrsac da moxvdeba fizikuri Zalis 
gamoyenebis (samarTlebrivi sasjeli an sazogadoebrivi gakicxvis) 
sferoSi. am yvelafridan gamomdinareobs daskvna, rom SonSekis 
filtraciis procesi da milis identificirebuli sferoebi ki ar 
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ewinaaRmdegeba erTmaneTs, aramed avsebs, rac filtraciis process 
ufro srulyofils xdis.  

10 kriminalizaciis procesi - gamoricxvis modelis gacnoba 

naSromis mimdinareobisas wina TavSi iyo imis mcdeloba, rom 
ganxiluliyo kriminalizaciis procesis ramdenime, yvelaze 
cnobili modeli da momxdariyo maTi kritikuli Sefaseba. rogorc 
gamoCnda, dabalanseba principad saerTod ver ganixileba da is 
aris martivi procesi, romelic mxolod erTi safexuri SeiZleba 
iyos kriminalizaciis procesis rTul da xangrZliv etapze. rac 
Seexeba milis SemoTavazebul sferoebs da maT gamoyenebas, unda 

iTqvas, rom mis mier SemoTavazebuli sferoebi, cxadia, mravlis 
mTqmelia, magram mxolod maTi gamoyeneba arasrulyofili iqneboda 
qmedebis kriminalizaciisas. rac Seexeba SonSekis filtraciis 
process, aRniSnuli warmoadgens yvelaze srulyofil process, rac 
kriminalizaciis etapze SeiZleba saxelmwifom gamoiyeno Tumca, 
rogorc iTqva, xsenebuli procesic ar aris idealuri. cxadia, am 
naSromis mizani ar yofila kriminalizaciis procesisTvis 
idealuri modelis Seqmna, Tumca kriminalizaciis qmediTi modelis 
SemuSaveba namdvilad misi mizani iyo da swored amitom winamdebare 
da am naSromis ukanaskneli Tavi daeTmoba kriminalizaciis axali 
procesis ganxilvas, romelsac pirobiTad ,,gamoricxvis procesi’’ 
ewodeba. igi eyrdnoba am naSromSi Camoyalibebul ideebsa da 
principebs, aerTianebs rogorc milis mier gansazRvrul sferoebs, 
ise - SonSekis filtraciis procesis ZiriTad elemenetebs, amas 
umatebs unikalur komponentebs da warmoadgens kriminalizaciis 
procesis qmediT saSualebas, romelic warmatebiT SeiZleba 

gamoiyenos nebismieri qveynis, maT Soris, qarTvelma kanonmdebelma. 
qarTul realobaSi gamoricxvis modeli aris pirveli mcdeloba 
imis Taobaze, rom kriminalizaciis procesi iyos struqturuli da 
garkveul principebze dafuZnebuli, rac saxelmwifos saSualebas 
miscems, mis mier dawesebuli nebismieri akrZalva moralurad 
gamarTlebulad aqcios. swored aRniSnuli warmoadgens 
Tanamedrove liberalur demokratiuli sazogadoebis umTavres 
qvakuTxeds. xsenebuli modelis siZliere imaSic mdgomareobs, rom 
aRniSnuli modelis komponentebisa da kriteriumebze dayrdnobiT 
SesaZlebelia ukve kriminalizebuli/akrZaluli qmedebebis analizi 
da imis dadgena, ramdenad sworad aqvs saxelmwifos calkeuli 
akrZalvebi dawesebuli. 

10.1 gamoricxvis procesis aRwera 

 

gamoricxvis procesi warmoadgens kriminalizaciis 
Tanamedrove process, romelic aerTianebs im ZiriTad kriteriumebs, 
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romlebzec saubari winamdebare naSromis mTel rig TavebSi iyo da, 

aseve, im zogad sisxlissamarTlebriv principebs, romlebic kargad 
aris cnobili rogorc kontinenturi, ise saerTo samarTlis 
qveynebisTvis.  

xsenebuli procesi efuZneba or umTavres - horizontalur da 
vertikalur logikas. TiToeuli maTgani arsebiTad aris 
dakavSirebuli erTmaneTTan da mTlianobaSi qmnis process, 
romelsac unda misdevdes kanonmdebeli nebismieri qmedebis 
kriminalizaciisas. procesis martivad aRsaqmelad ixileT qvemoT 
mocemuli cxrili: 
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10.1.1 horizontaluri logika 
gamoricxvis procesi aris erTgvari diagramis msgavsi 

cxrili, sadac saxelmwifos mier kriminalizaciis procesis 
gasatarebeli RonisZiebebi da principebi ganTavsebulia erT 
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cxrilSi. cxrilis horizontalur nawilSi mocemulia xuTi 

komponenti, romelic qmnis horizontalur logikas. Tavis mxriv, 
horizontaluri logikis TiToeul komponents aqvs vertikaluri 
logika (qmedebis identificirebis komponentis garda), romelic 
ukve principebis doneze akonkretebs da adgens im safexurebs, 
romlebsac kanonmdebeli unda gayves. 

kriminalizaciis procesis etapze saxelmwifos uwevs 
problemuri qmedebis identificireba. aRniSnuli warmoadgens 
horizontaluri logikis arss - pirvel rigSi unda moxdes 
problemuri qmedebis identificireba, romelic unda saWiroebdes 
regulirebas. mas Semdeg, rac moxdeba qmedebis identificireba, 
Semdeg etapze unda dafiqsirdes qmedeba. es etapi exmareba 
saxelmwifos, gaarkvios, ramdenad saWiroebs qmedeba regulirebas. 
anu dafiqsirebisas saxelmwifom unda Seiswavlos qmedebis xasiaTi, 
intensivoba, gamomwvevi mizezebi, mediis zegavlena qmedebis 
warmoCenis kuTxiT, moraluri panika, saxelmwifos politikuri 
miznebi. meti sicxadisTvis umjobesia, am CamoTvlil 
maxasiaTeblebze gamaxvildes yuradReba. 

problemuri qmedebis dafiqsirebisas mediis zegavlenis 
analizi mniSvnelovan sakiTxs warmoadgens, radgan, mosaxleobis 
95% Zaladobis Sesaxeb pirvelad „gamocdilebas“ swored mediis 
saSualebiT iRebs.492 Sesabamisad, gasakviri ar aris, rom 
sazogadoebis is nawili, romelic media saSualebebs xSirad 
adevnebs Tvalyurs, iRebs gadaWarbebul informacias danaSaulis 
Tu sxva anti sazogadoebrivi qcevis Sesaxeb, kargavs realobis 
Sefasebis unars, rac, Tavis mxriv, xels uwyobs maTi mxridan 
danaSaulisa da sxva anti socialuri qmedebebis Sesaxeb Tavisi 
azris Seqmnas.493 xSirad sazogadoebaSi iseT mRelvarebas iwvevs, 
mediiT gaSuqebuli movlena, rom saxelmwifo iZulebuli xdeba 
moaxdinos problemaze reagireba. qmedebis dafiqsirebis etapze 
mniSvnelovania, saxelmwifom zustad Sefasos es problema da 
mxolod sazogadoebrivi mRelvarebis safuZvelze ar akrZalos 
qmedeba, radgan mxolod am safuZvelze akrZaluli qmedeba 
moralurad gamarTlebuli kriminalizaciis procesSi iSviaTad Tu 
jdeba.  
 mediaze sazogadoebis didi damokidebulebis Sedegia, meore 
problemuri sakiTxi, romelic qmedebis dafiqsirebis etapze unda 
Sefasdes da esaa moraluri panika. termini „moraluri panika“ 
sakmaod gavrcelebuli terminia danaSaulis, deviaciis da mediis 
akademiur swavlebebis farglebSi. moralur panikaSi moiazreba 

 
492 Schneider H J., Kriminologie fur das 21. Jahrhundert: Schwerpunkte und Fortschritte der 

internationalenKriminologie: Überblick und Diskussion, Munster, 2001, citirebulia, 
SalikaSvili m., kriminologia, meore gamocema, Tbilisi, 2017, 271. 
493 jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 160. 
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umciresobebis an marginaluri individebisa da jgufebis Sesaxeb 
sazogado da politikuri reaqciebi, romlebic, am ukanasknelTa 
mosazrebiT, safrTxes uqmnis sayovelTaod aRirebul wesebsa da 
interesebs. Cvens eras SeiZleba ewodos „gazviadebis era“, 
romelSic masmedia msgavs jgufebs an individTTa qmedebebs 
miakerebs deviaciuri qmedebis iarliys da Seecdeba, gariyos 
TiTqmis yvela sazogadoebrivi procesidan.494 swored amitom 
gasakviri ar aris, rom aRniSnuli termini didi davisa da 
msjelobis sagani gaxda. termini „moraluri panika“ pirvelad 70-ian 
wlebSi gaCnda britanul sociologiaSi da es ukanaskneli 
sociologma stenli koenma gaSifra Tavis wignSi – “Folk Devils and 

Moral Panics: The Creation of the Mods and Rockers”. xsnis ra moralur 
panikas, stenli koeni zemoT naxseneb wigns iwyebs Semdegi 
nawyvetiT: „sazogadoebas droTa ganmavlobaSi uwevs moraluri 
panikis periodebis gavla. peridulad Cndeba kondicia, epizodi, 
adamiani an adamianTa jgufi, romelic sazogadoebriv Rirebulebebs 
da interesebs uqmnis safrTxes. aRniSnuli qmedebebis buneba 
stereotipulad aris warmodgenili mediis mier. is, rom qmedeba 
moralurad gasakicxia, ganmtkicebulia redaqtorebis, sasuliero 
pirebis, politikosebis da sxva, ,,sworad moazrovne’’ adamianebis 
mier. sazogadoebisTvis cnobili eqspertebi svamen diagnozebs da 
saxaven problemis gadaWris gzebs. nel-nela viTardeba mocemul 
situaciasTan Seguebis gzebi. xandaxan panikis obieqti sruliad 
axalia da xandaxan es aris iseTi problema, romelic kargi xania 
arsebobs, magram konkretuli drois monakveTSi iwyeba panika masTan 
dakavSirebiT. aris SemTxvevebi, rodesac panika Caivlis da 
daviwyebas miecema, magram aris, aseve, SemTxvevebi, rodesac igi 
kargi xani rCeba sazogadoebis mexsierebaSi da SeuZlia gamoiwvios 
aramarto samarTlebrivi da socialuri cvlilebebi, aramed 
Secvalos sazogadoebis mier sakuTari Rirebulebebis aRqma“.495 aqve 
ismis kiTxva: rogor unda miekeros ganviTarebul movlenas 
moraluri panikis iarliyi? koenma gamoavlina am fenomenis xuTi 
maxasiaTebeli, romelTa arsebobis SemTxvevaSi SesaZlebelia 
moralur panikaze saubari: 1) vnebaTaRelva (garkveuli qceva da misi 
mciredi gamovlinebac iwvevs sazogadoebis SeSfoTebas); 2) mtroba 
(qmedebis Camdenebi moixseniebian rogorc „eSmakeuli xalxi“); 3) 
Tanxmoba (sazogadoebaSi arsebuli negatiuri reaqcia aris farTo 
da erTiani); 4) araproporciuloba (qmedebis xarisxi an is safrTxe, 
rasac igi iwvevs, aris gadaWarbebuli); 5) cvalebadoba (mediis mier 

 
494 Garland D.,On the concept of moral panic, Crime Media Culture, 2008 4, 9, citirebulia 
jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT batoniSvilis 
samarTlis instituti, 2014, 204. 
495 Cohen S., Folk Devils and Moral Panics: The Creation of the Mods and Rockers, Oxford: Martin 

Robertson, 1972, 9. 
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movlenis gaSuqebas Tan axlavs moraluri panikis warmoSoba, magram 
SesaZlebelia gaqres iseve swrafad, rogorc warmoiSva).496  
 rogorc gamoCnda moraluri panika gadaWarbebuli reaqciaa 
qveyanaSi mimdinare konkretul movlenasTan da maT Camden pirebTan 
dakavSirebiT. konkretuli movlenis winaaRmdeg, romlis gamoc 
warmoiSva moraluri panika, yovelTvis iwyeba moraluri kampaniebi. 
moralur kampaniebs Tanamedrove pirobebSi atareben Jurnalistebi, 
redaqtorebi, politikosebi da sazogadoebis warmomadgenlebi maT 
xelT arsebuli saSualebebis farglebSi (magaliTad, socialuri 
qselebis meSveobiT). arsebobs varaudi, rom is, vinc 
xelisuflebaSia, moraluri panikis gamomwvev pirebs akravs 
wesrigis damangrevlebis iarliys imisaTvis, rom sazogadoebaSi 
SiSs Cauyaron safuZveli, Semdeg ki wamoiwyon aseTi adamianebis 
winaaRmdeg brZola da daadgnen problemis gadasaWrelad nacad 
gzas, romelic dRevandel pirobebSi msoflios mraval qveyanaSi da, 
maT Soris, saqarTveloSic aris konkretul qmedebis 
kriminalizacia, an ukve akrZalul qmedebaze sasjelis gamkacreba. 
xSirad politikosebi mouwodeben deviacuri qmedebis dasjaze da 
saubroben im SesaZlo safrTxeebze, ris winaSec aRmoCndeba 
sazogadoeba, Tu ar gatardeba mkacri zomebi. aRniSnuliT isini 
erTgvarad sazogadoebis mxardaWerasac moipoveben. garda amisa, 
qmedebis CamdenTa dagmobam SesaZlebelia gamoiwvios msgavsi 
marginaluri jgufebis kidev ufro meti marginalizacia da maTi 
dRevandeli deviaciuri qmedeba SesaZlebelia gadaizardos 
xvalindel danaSaulSi. swored amitom saxelmwifos marTebs didi 
sifrTxile da qmedebis dafiqsirebiT etapze igi Tavad ar unda 
moeqces mediis zegavlenis qveS, unda SeZlos moraluri panikisa da 
realurad dasaregeulirebeli qmedebis erTmaneTisgan garCeva. 
moraluri panikis niadagze qmedebis kriminalizacia ar unda iyos 
saxelmwifos mxridan gadadgmuli populisturi nabiji - qmedebis 
akrZalva mxolod ,,sworad moazrovne’’ xalxis interesebs ar unda 
Seesabamebodes. 
 dabolos, kriminalizaciaze saubrisas saxelmwifos 
yovelTvis gaaCnia Tavisi miznebi. xsenebuli miznebi aucilebelad 
legitimuri unda iyos. Tu saxelmwifo qmedebas aregulirebs 
mxolod imis gamo, rom man amiT amomrCevels asiamovnos (rogorc, 
magaliTad, moraluri panikis SemTxvevaSia) maSin xsenebuli tipis 
akrZalva moralurad gamarTlebuli ver iqneba. aseT dros 
problema is ki ar aris, rom amomrCevels surs calkeuli 
problemuri qmedebis daregulireba, aramed is, rom saxelmwifo 
aregulirebs mxolod imitom, rom es amomrCevels surs da 
savaraudod arCevnebamde ramdenime xniT adre. aseTi tipis 
kriminalizacia uprincipo kriminalizaciis klasikuri magaliTia 
da xazs usvams saxelmwifos uunarobas, moaxdinos kriminalicia 

 
496 iqve 11. 
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mxolod maSin, rodesac es aucilebelia. es ise ar unda iqnas 
gagebuli, TiTqos saxelmwifom arasdros unda usminos moqalqeebs. 
TavisTavad, man unda usminos, magram akrZalva mainc unda 
eqvemdebarebodes principebs da ar unda efuZnebodes mxolod 
sazogadoebriv vnebaTaRelvas. Tu qmedeba ar ikrZaleba, 
saxelmwifom unda ganmartos, ratom ar ikrZaleba da swored es 
aris pasuxismgebliani saxelmwifos qmedeba. 

mas Semdeg, rac dafiqsirdeba problemuri SemTxveva, 
gamoricxvis procesSi horizantoluri logikis Semdegi safexuria 
saxelmwifos uflebamosilebis farglebis dadgena. am etapze 
saxelmwifom unda gadawyvitos ramdenad jdeba qmedeba saxelmwifos 
uflebamosilebis farglebSi. unda gadawydes adamianis uflebebis 
mdebareobis sakiTxi da saxelmwifos uflebamosilebis farglebi. 
es procesi or safexuriania. pirveli - unda dadgindes, rom qmedeba 
saxelmwifo uflebamosilebis farglebSia da meore - qmedeba unda 
eqceodes romelime principis iurisdiqciis farglebSi. sxva 
sityvebiT - am dros kanonmdebelma jer kidev ar unda imsjelos 
kriminalizaciis Sedegad aRsrulebasTan dakavSirebul sakiTxebze 
da kriminalizaciis gverdiT movlenebze. mas mxolod imis dadgena 
evaleba, ramdenad iwvevs calkeuli qmedeba kriminalizaciis 
principebis Selaxvas (Tavad principebis Taobaze saubari iqneba 
odnav mogvianebiT).  

horizontaluri logikis Semdegi safexuria regulirebis 
meqanizmis SerCeva. igulisxmeba, rom procesis mimdinareobisas wina 
ori safexuri warmatebiT aris daZleuli, anu saxelmwifom 
moaxdina qmedebis dafiqsireba da dadgenilia, rom qmedebas 
saxelmwifos uflebamosilebis farglebSia. TiToeul safexurs, 
Tavis mxriv, gaaCnia vertikaluri logika, romelic mogvianebiTaa 
mimoxiluli. am etapze ki imis Tqma aris sakmarisi, rom 
saxelmwifos, sakuTriv sisxlis samarTlis garda aqvs regulirebis 
mTeli rigi sxva meqanizmebisa, maT Soris, sazogadoebrivi azris 
moraluri iZuleba, romelsac Tanamedrove realobaSi saxelmwifo 
xSirad mimarTavs. magaliTad, cota xnis win saxelmwifos mier 
dawyebuli saganmanaTleblo kampania ,,me gzas vuTmob saswrafos’’ an 
,,meti sicocxlisTvis” sazogadoebrivi azris moraluri iZulebis 
klasikuri magaliTia. miuxedavad imisa, rom saswrafos manqanisTvis 
gzis ar daTmoba isedac administraciuli wesiT akrZaluli 
qmedebaa, mas Semdeg, rac msgavsi manqanebis gatareba problemuri 
gaxda, saxelmwifom sanqciis ufro metad gamkacrebis an saerTodac 
kriminalizaciis nacvlad Caatara saganmanaTleblo kampania, 
romelmac sakmaod male gamoiRo Sedegi. 

dabolos, horizontaluri logikis ukanaskneli safexuria 
kriminalizaciis gverdiTi movlenebis Seswavla. kriminalizaciis 
gverdiTi movlenebi fasdeba mxolod kriminalizaciis procesis 
daxasiaTebis miznebisTvis da mas Semdeg, rac gadawydeba, rom 
qmedeba eqvemdebareba sisxlissamarTlebriv akrZalvas, anu 



206 

 

regulirebis sxva meqanizmi am etapze gamousadegari SeiZleba 
aRmoCndes. kriminalizaciis gverdiTi movlenebis Seswavla 
saxelmwifos kidev erTxel aZlevs SesaZleblobas, rom qmedeba 
daareguliros mis xelTarsebuli sxva meqanizmebiT im SemTxvevaSi, 
Tu kriminalizacia araefeqturia an kontrproduqtiulia. 
magaliTad, sisxlissamarTlebrivi akrZalvis nacvlad moxdes 
qmedebis administraciuli wesiT akrZalva. 

 

10.1.2 vertikaluri logika  
horozontaluri logikis arseboba Tavis TavSi vertikaluri 

logikis arsebobasac moicavs. vertikaluri logika warmoadgens 
horizontaluri logikis TiToeuli komponentis CaSlas, romelic 
warmoadgens konkretuli safexuris Sefasebis qmediT saSualebas 
anu Sefasebis komponentebis identificirebas, romelic Tavad 
safexuris arsidan gamomdinare SeiZleba iyos an romelime principi 
an meqanizmi, andac raime maxasiaTebeli.  

vertikaluri logika mxolod mas Semdeg erTveba 
kriminalizaciis procesSi, rac moxdeba saxelmwifos mier qmedebis 
dafiqsireba da dRis wesrigSi dgeba saxelmwifos uflebamosilebis 
farglebis dadgena. am dros saxelmwifom unda daadginos, ramdenad 
iwvevs calkeuli qmedeba kriminalizaciis principebis Selaxvas da 
am etapzeve TiToeul princips unda Seupirispiros adamianis 
uflebebi, kerZod, romeli adamianis ufleba izRudeba 
kriminalizaciis SemTxvevaSi. kriminalizaciis principebze saubari 
iyo naSromis ZiriTad nawilSi da rogorc gamoCnda SeirCa 
kriminalizaciis sam umTavresi kriteriumi: marTlwinaaRmdegoba, 
ziani da paternalizmi.  

saxelmwifos uflebamosilebis farglebis dadgenisas 
mniSvnelovania saxelmwifom gadawyvitos sakiTxi aris Tu ara 
qmedeba marTlsawinaaRmdego. rogorc naSromSi ukve aRiniSna, 
marTlwinaaRmdegobaSi igulisxmeba qmedebis winaaRmdegoba 
dawerili Tu dauwereli normebis mimarT. Sesabamisad, saxelmwifom 
marTlwinaaRmdegoba unda eZebos pozitiuri samarTlis miRmac. am 
dros mxedvelobaSia misaRebi is faqti, rom qmedebis 
marTlwinaaRmdegoba gadamwyvetia, anu, qmedebis 
marTlwinaaRmdegobis dadgena aucilebelia misi akrZalvis 
gasamarTleblad. qmedebis marTlsawinaaRmdego buneba warmoadgens 
im umTavres faqtors, rac qmedebis kriminalizaciis 
ganmapirobebelia da arsebuli sxva principebi (ziani, paternalizmi) 
saWiroa swored imisTvis, rom gagvces pasuxi erT yvelaze 
mniSvnelovan kiTxvaze, rodis unda avkrZalod marTlsawinaaRmdego 
qmedeba an kidev risi arsebobaa saWiro damatebiT imisaTvis, rom 
qmedebis kriminalizacia gamarTlebuli iyos. Tu, magaliTad, 
saxelmwifo daadgens, rom qmedeba sxvebisTvis zianis momtania an 
qmnis zianis safrTxes (zianis principi) es kidev ar niSnavs, rom 
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qmedeba akrZalvas unda daeqvemdebaros. mniSvnelovania, rom 
sxvebisTvis zianis momtani qmedeba iyos, aseve, marTlsawinaaRmdego 
da maSin aseTi qmedebis daregulireba calsaxad saxelmwifos 
uflebamosilebis farglebSi Cajdeba. Tu qmedeba 
marTsawinaaRmdego araa maSin kriminalizaciis arc sxva safuZvlebi 
mowmdeba. aseT dros qmedeba ar jdeba saxelmwifos iurisdiqciis 
farglebSi da is regulirebas ar saWiroebs. 

kriminalizaciis Semdegi elementia zianis principi. aq 
aRsaniSnavia is, rom saxelmwifos uflebamosilebis farglebis 
dadgenisas principebs ar gaaCniaT raime prioritetuloba da 
saxelmwifom TiTqmis erTdroulad unda imsjelos magaliTad, 
marTlwinaaRmdegobaze da zianis principze. rogorc naSromis me-5 
TavSia aRwerili zianis principi warmoadens milis Tavisuflebis 
pricips, romlis mTavari arsi mdgomareobs imaSi, rom qmedeba unda 
aikrZalos mxolod maSin, rodesac igi zians ayenebs sxvebs an 
sxvebs uqmnis zianis safrTxes. am principis mixedviT qmedeba, 
romelic zians Tavad qmedebis Camdens uqmnis akrZalvas ar unda 
eqvemdebarebodes. rogorc iTqva zianis principi warmoadgens 
adamianTa Tavisuflebis dacvis garantsac, radgan am principis 
mixedviT, imisaTvis, raTa saxelmwifos mxridan kriminaluri 
akrZalvebis daweseba gamarTldes, man unda uCvenos ratom aris 
konkretuli pirovnebis qmedeba zianis momtani sxvebisaTvis an 
ratom iTvleba misi qmedeba zianis safrTxis Semcvelad. garda 
amisa, isic cxadia, rom aRniSnuli principis Sesavsebad 
aucilebelia marTlwinaaRmdegobis elmentis gaTvaliswinebac da 
swored es ukanaskneli aqcevs mas srulyofil principad. zianis 
principi efuZneba marTlsawinaaRmdego qmedebas, romelic zians 
ayenebs sxvebs. da am etapze swored es ukanaskneli unda uCvenos 
saxelmwifom.  

zianis principze msjelobisas mniSvnelovania zianis saxeebis 
gamovlenac, radgan zianis saxidan gamomdinare mateulobs an 
iklebs qmedebis kriminalizaciis aucileblobac. sxva sityvebiT, 
unda Sefasdes qmedeba iwvevs pirdapir da uSualo zians, 
daSorebul zians, Tu meorad, anu reaqtiul zians. Tu qmedeba 
iwvevs pirdapir zians maSin misi daregulireba aucilebelia. 
Tumca, kriminalizacia SesaZlebelia mxolod mas Semdeg, rac 
Semowmdeba kriminalizaciis gverdiTi movlenebi. Tu qmedeba iwvevs 
daSorebul zians an meorad zians, maSin mxedvelobaSia misaRebi: 1. 
ra saboloo zians iwvevs qmedeba da misi dadgomis albaToba. rac 
ufro didia qmedebis simZime da misi dadgomis albaToba, miT ufro 
aucilebelia qmedebis kriminalizacia. 2.  qmedebis socialuri 
Rirebuleba da is, Tu ra doziT SezRudavs misi akrZalva qmedebis 
Camdens. rac ufro Rirebulia qmedeba an rac ufro metad zRudavs 
akrZalva Tavisuflebas, miT ufro meti sifrTxilea saWiro 
qmedebis kriminalizaciisas. rogorc pirdapiri zianis SemTxvevaSi, 
daSorebuli an reaqtiuli zianis SemTxvevaSic, mas Semdeg, rac 
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saxelmwifo daadgens, rom magaliTad, daSorebuli zianis Semcveli 
qmedeba saWiroebs akrZalvas, aucileblad unda Sefasdes 
kriminalizaciis gverdiTi movlenebi. 

Tu qmedeba zians mxolod qmedebis Camdens ayenebs, maSin 
zianis principis farglebSi igi daregulirebas ar eqvemdebareba, 
magram paternalzimi swored msgavsi qmedebebis regulirebiT aris 
dakavebuli. rogorc zianis SemTxvevaSi, am drosac aucilebelia 
dadgindes paternalizmis saxe, anu saWiroebs qmedeba 
daregulirebas pirdapiri paternalisturi Carevis Tu arapirdapiri 
paternalizmis Carevis xarjze. amis gansazRvra mniSvnelovania, 
ramdenadac regulirebis meqanizmis SerCevis etapze swored 
paternalizmis saxezea xSirad damokidebuli regulirebis romeli 
saxe unda iqnes arCeuli. rogorc zemoT ukve aRiniSna, 
kriminalizaciis etapze paternalizmi, iqneba is pirdapiri Tu 
arapiradpiri, unda gamoiyenebodes mxolod SezRudul SemTxvevebSi 
da rodesac sxva alternatiuli saSualeba uZluria qmedebis 
dasaregulireblad. paternalisturi mosazrebebi unda 
gamoiyenebodes, rogorc kriminalizaciis procesSi damxmare 
saSualeba, romelic daexmareba sxva principebs, kriminalizaciis 
samarTliani procesis formirebaSi. sxva sityvebiT, paternalisturi 
sisxlissamarTlebrivi akrZalvebi imdenad ewinaaRmdegeba adamianis 
Tavisuflebis uflebasa da piradi avtonomiis uflebas, rom misi 
gamoyeneba mxolod simbolur xasiTs atarebs da swored amitom 
unda gamoiyenebodes mxolod SezRudul SemTxvevebSi. Tumca 
saxelmwifo uflebamosilebis farglebis dadgenis etapze mainc 
mniSvnelovania, rom saxelmwifom daadginos misi uflebamosilebis 
farglebi. gamoricxvis procesi mxolod imas ki ar adgens rodis 
unda moaxdinos saxelmwifom kriminalizacia, aRniSnuli procesi 
amavdroulad imasac adgens rodis ar unda moxdes, anu 
gamoiricxos kriminalizacia. Tavis mxriv, kriminalizaciis 
gamoricxva, sulac ar niSnavs imas, rom qmedeba regulirebas ar 
saWiroebs.  

gamoricxvis procesis Semdegi etapi regulirebis meqanizmebis 
dadgenaa. mas Semdeg, rac saxelmwifo gaarkvevs jdeba Tu ara 
qmedeba misi regulirebis farglebSi, amis Semdeg unda gairkves 
regulirebis romeli meqanizmi iqneba upriani qmedebis 
dasaregulirebla. aq kidev erTxel aRsaniSnavia, rom zemoT 
xsenebuli principebi ara mxolod kriminalizaciis, aramed 
nebismieri akrZalvis da regulirebis ganmsazRvreli principebia. 
regulirebis meqanizmis SerCevisas vertikaluri logika gvTavazobs 
Semdeb meqanizmebs:  

• sazogadoebrivi azris moraluri iZuleba; 

• samoqalaqosamarTlebrivi regulireba;  

• administraciulsamarTlebrivi regulireba;  

• or safexuriani kriminalizacia da 
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• sisxlissamarTlebrivi regulireba, anu kriminalizacia.  
 
regulirebis meqanizmebi CamoTvlilia prioritetulobis mixedviT. 
aRniSnuli imas niSnavs, rom saxelmwifom meqanizmis SerCevisas 
Tavdapirvelad yvelaze nakleb SemzRudav saSualebaze unda 
imsjelos, rac CamoTvlilidan swored sazogadoebrivi azri 
moraluri iZulebaa. rogorc iTqva es ukanaskneli, rogorc wesi 
saganmanaTleblo an socialur kampanias gulisxmobs, romlis 
mizanicaa mosaxleobisTvis problemuri qmedebis Taobaze 
informaciis miwodeba da am qmedebisgan Tavis Sekavebis an 
sxvagvarad Tavidan aridebis Sesaxeb. aqve isic unda aRiniSnos, rom 
sazogadoebrivi azris moraluri iZuleba SesaZlebelia moqmedebs 
nebismier sxva regulirebis meqanizmTan kombinaciaSi, mgaliTad, 
samoqalaqosamarTlebriv an sisxlissamarTlebriv akrZalvasTan. Tu 
saxelmwifo daaskvnis, rom msgavs kampanias ar SeiZleba dadebiTi 
Sedegebi mohyves maSin saxelmwifo ukve normatiuli barieris 
amoqmedebiT iwyebs qmedebis regulirebas. am dros prioriteti unda 
mieniWos samoqalaqo regulirebis meqanizmebs, romelic 
aRsrulebadobis TvalsazrisiT naklebad Rirebulia. amasTan 
vertikaluri logikis sxva meqanizmebTan SedarebiT yvelaze 
naklebad SemzRudavia.  

adaminisraciuli akrZalvebis dawesebaze fiqri SeiZleba mas 
Semdeg, rac saxelmwifo darwmundeba, rom samoqalaqo akrZalvebi 
ver daaregulirebs qmedebas. xsenebuli, marTalia, ukve iZulebis 
gacilebiT maRali xarisxiT iWreba adamianis piradi avtonomiis 
sferoSi, magram sisxlis samarTalTan SedarebiT mainc naklebad 
SemzRudavia. adaministraciuli akrZalvis Semdeg, modis or 
etapiani kriminalizacia, rac martivad gulisxmobs qmedebis 
kriminalizaciamde, misi administraciuli wesiT daregulirebas. anu 
or safexuriani kriminalizacia gulisxmobs jer administraciuli 
saxdelis dawesebas qmedebisTvis da mxolod am qmedebis 
ganmeorebiT Cadenis SemTxvevaSi xdeba qmedebis Camdenis 
sisxlissamarTlebrivi wesiT dasja.497 dabolos, rodesac 
saxelmwifo darwmundeba, rom qmedeba imdenad problemuria, rom 
regulirebis sxva meqanizmebi mas ver daaregulirebs da amasTan 
saxelmwifos ara mxolod qmedebis daregulireba surs, aramed unda 
kidec, rom qmedebis Camdeni saTanadod gaikicxos, mxolod am 
droidan erTveba saqmeSi kriminalizacia. swored zemoaRniSnuli 
yvela safexuris gavlaa saWiro imisaTvis, rom qmedeba 
kriminalizacias daemqvemdebaros. magram aseT SemTxvevaSic ki, 
qmedebis kriminalizacias kidev uwevs erTi safexuris gavla, rac 
horizontalur logikis bolo safexuri – kriminalizaciis 
gverdiTi movlenebis Sefaseba. 

 
497 magaliTad, rogoricaa ssk-is 2381 muxli - civi iaraRis tareba. 
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kriminalizaciis gverdiTi movlenebi fasdeba ori 
kriteriumis mixedviT. pirvelia, efeqturoba anu normis 
ekonomikuri analizi da meore - kontrproduqtiuloba. efeqturobis 
Sefasebisas gasaTvaliswinebelia, rom sisxlis samarTlis kanonis 
amoqmedebas yovelTvis mosdevs garkveuli Sedegebi, romelTagan 
zogs SeiZleba hqondes imwuTieri efeqti, xolo zogis Sedegebi 
SeiZleba daSorebuli iyos, rogorc droSi ise sivrceSi. 
Sesabamisad, saxelmwifom aucileblad unda scados da 
gaiTvaliswinos yvela is erTmaneTTan dakavSirebuli Sedegebi, rac 
qmedebis akrZalvas axlavs Tan. efeqturobaze msjelobisas 
gasaTvaliswinebelia aseve, sisxlis samarTlis marTlmsajulebis 
sistemis pragmatuli sakiTxebi. kerZod, kriminalizacia SeiZleba 
gamoiricxos kanonis implementaciasTan dakavSirebuli problemebis 
gamo. danaSaulis Semadgenlobis Seqmnis Semdeg, aucilebelia 
moxdes misi administrireba policiisa da prokuraturis mier. 
idealur SemTxvevaSi danaSaulis Semadgenloba zedmiwevniT 
ganWvretadi da martivad aRsaqmeli unda iyos, rom moqalaqeebs 
SeeZloT martivad gaigon is gamarfrTxilebeli gzavnili, rac 
konkretul akrZalvas axlavs Tan, xolo Sesabamis 
marTlmsajulebis ganmaxorcielebl organoebs SeeZloT maTi 
martivad aRsruleba. 
 kriminalizaciis efeqturobas sapolicio RonisZiebebis 
ganxorcielebis SesaZleblobac gansazRvravs. zogierTi 
SemoTavazebuli danaSaulis gaxsna SesaZlebelia sakmaod rTuli 
iyos. amas garda, danaSauli SeiZleba mxolod maSin gaixsnas Tu, 
magaliTad, sakmaod SemzRudavi operatiul-samZebro RonisZiebebi 
iqneba gatarebuli. amis Semdeg, unda Catardes normis ekonomikuri 
analizi da dadgindes ramdenad sargebliania finansuri kuTxiT 
kanonis amoqmedeba. aRniSnuli unda Sedardes ukve arsebul 
mdgomareobas, anu ra xarjebis gaweva uxdeba saxelmwifos qmedebis 
akrZalvis ararsebobis pirobebSi da swored am yvelafris 
safuZvelze unda miiRos gadawyvetileba. magaliTad, 
gasaTvaliswinebelia ramdenad xarjiania danaSaulis gasaxsnelad 
gasatarebeli RonisZiebebi, ramdenad realuria samarTaldamcavi 
organoebis mxridan normis administrireba, xom ar moiTxovs axali 
danaSaulis amoqmedeba, samarTaldamcavi organoebis 
TanamSromlebis gadamzadebas. metic, gasaTvaliswinebelia 
sasamarTlos da sasjelaRsrulebis xarjebic, rac iZleva im 
daskvnis gakeTebis SesaZleblobas, rom sisxlis samarTlis 
marTlmsajuleba sakmaod did xarjebTan aris dakavSirebuli. ra 
Tqma unda, Tu yvela qmedebis kriminalizacia moxdeba, maSin 
sisxlis samarTlis kanonis aRsruleba ubralod SeuZlebeli 
iqneba. swored amitom iTqva zemoT, rom im SemTxvevaSic ki, Tu 
saxelmwifom gamoricxvis procesis yvela safexuri warmatebiT 
gaiara da arsebobs ,,frima facie” safuZveli qmedebis 
kriminalizaciisTvis yovelive zemoaRniSnulis gaTvaliswineba 
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mainc aucilebelia. saxelmwifom Tavisi resursebi gonivrulad 
unda gadaanawilos, raTa finansebi ar moakldes im danaSaulis 
aRsrulebas, romelic marTla saWiroebs amas. teqnologiuri 
winsvlis eraSi, saxelmwifom isic unda ifiqros, rom moZvelebuli 
danaSaulebis winaaRmdeg sabrZolveli finansebi moaxmaros im axal 
problemur qmedebebs (magaliTad, kiberdanaSaulebs, romlebsac 
gamovlinebis uamravi forma SeiZleba hqondes), romelsac 
gacilebiT meti zianis motana SeuZlia sazogadoebisTvis, vidre 
ukve arsebul danaSaulebs. 

normis efeqturobis Sefasebaze saubrisas aucileblad unda 
Sefasdes ramdenad aris SesaZlebeli im problemis gamovlinebis 
Semcireba, ramac Tavad normis Seqmna ganapiroba. Tu qmedebis 
kriminalizaciiT ar mcirdeba is ziani, rasac es qmedeba iwvevs 
maSin mis akrZalvas araviTari azri ar aqvs. xsenebuli 
ewinaaRmdegeba sisxlis samarTlis kanonis mTavar aspeqts, moxdes 
saziano qmedebis prevencia. amasTan msgavsi araefeqturi akrZalvis 
amoqmedeba qmnis imis safrTxes, rom sazogadoebas daekargos ndoba 
sisxlissamarTlebrivi akrZalvebis mimarT, radgan sazogadoeba 
sistemis Cavardnebs ufro advilad amCnevs vidre mis dadebiT 
Sedegebs. 

gverdiTi movlenebis Sefasebisas meore sakiTxia 
kontrproduqtiuloba. zogadad miRebuli principia, rom 
saxelmwifom ar unda moaxdinos qmedebis kriminalizacia maSin, 
rodesac qmedebis akrZalva savaraudod naklebad efeqturi iqneba 
da gamoiwvevs gacilebiT met socialur zians. aRniSnuli 
Sexeduleba ra Tqma unda, absoluturi xasiaTis ar aris. 
bunebrivia, Tu qmedeba Tavisi xasiaTiT gansakuTrebiT seriozulia 
an zianis momtani, maSin misi akrZalva simboluri miznebisTvis 
mainc unda moxdes. am principis mTavari arsi mdgomareobs imaSi, 
rom adamianis Tavisuflebis SezRudva qmedebis akrZalviT unda 
xdebodes maSin, Tu akrZalvas ufro meti sargeblis motana SeuZlia 
vidre zianis, garda, gansakuTrebiT mZime da saziano SemTxvevebisa. 
magaliTad, narkotikebis moxmarebis da momxmareblebis 
kriminalizaciis mTavari mizani, momxmareblebis mxridan sxva 
danaSaulebis Cadenis prevenciaa. kerZod, varaudi imis Sesaxeb, rom 
momxmareblebi iqurdeben, CaerTvebian narkotikebis gasaRebis 
procesSi, an Caidenen sxva danaSauls Tavisi Cvevis 
dasafinanseblad savsebiT logikuria.498 magram saxelmwifom 
SeiZleba zustad igive argumentebi gamoiyenos moxmarebis 
dekriminalizaciis gamarTlebis kuTxiTac. narkotikuli 
nivTierebebis fasi maRalia swored imis gamo, rom isini 
akrZalulia. akrZaluli rom ar iyos, eWvgareSea, rom 

 
498 ix. magaliTad, Aramah (1982) 4 Crim App R 407, 408-409 (Lord Lane CJ). aseve, ix. Alldridge 

P., “Dealing with Drug Dealing” in Simester A.P. and Smith A.T.H (eds) Harm and Culpability, Oxford: 

Oxford University Press, 1996, 239. 
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momxmareblebs dasWirdebodaT naklebi finansebi narkotikuli 
nivTierebis SesaZenad, amas ki, SesaZlebelia ufro naklebi 
danaSaulebrioba gamoewvia. Sesadareblad klasikuri magaliTia, 
aSS-Si alkoholis akrZalvis periodi, ramac gamoiwvia kriminalur 
dajgufebebs Soris konfliqti, Seqmna ,,Savi bazrebi’’, romelmac 
kanonieri bazari Caanacvla, sagrZnoblad imata Zaladobam da 
alkoholis Canacvlebis Ziebam bazarze narkotikuli saSualebebis 
damkvidrebas Seuwyo xeli da a.S.499 Tu qmedebis kriminalizacias 
amdeni uaryofiTi Sedegi unda mohyves, maSin swored aRniSnuli 
warmoadgens kontrproduqtiulobis magaliTs da sakmaod myari 
argumentia kriminalizaciis sawinaaRmdegod.  

zemoT CamoTvlilis garda, kriminalizaciis gverdiTi 
movlenebis Sefasebisas praqtikaSi kidev bevri sxva sakiTxi 
SeiZleba iyos gasaTvaliswinebeli da maTi zedmiwevniT CamoTvla 
SeuZlebelia. mTavari argumenti aq is aris, rom SesaZlebelia 
saxelmwifom daadginos, rom marTlac arsebobs kriminalizaciis 
,,prima facie” safuZveli, magaliTad, qmedeba pirdapir zians ayenebs 
sxvebs, Tumca es sulac ar niSnavs, rom qmedebis kriminalizacia 
aucilebelia an saukeTeso gamosavalia. Tu kriminalizaciis 
gverdiTi movlenebis Sefasebis Semdeg gamovlinda, rom sisxlis 
samarTlis kanonis amoqmedeba ar aris efeqturi an produqtiuli 
maSin kidev erTxel unda Sefasdes regulirebis sxva meqanizmebi. 
zogjer SesaZlebelia qmedebis dauregulirebloba iyos saukeTeso 
gamosavali. mTavaria imis gacnobiereba, rom sisxlis samarTali 
aris yvelaze iZulebiTi, Zviri da uflebebis Semlaxavi 
instrumenti. is unda gamoiyenebodes, rogorc ukanaskneli 
saSualeba. 

 

10.1.3 sxva ucvleli principebi 
 garda naxsenebi horizontaluri da vertikaluri logikisa, 

gamoricxvis procesi kriminalizaciis procesis Sefasebisas 
saxelmwifos sTavazobs oTx ucvlel da yovlismomcvel princips, 
romelTagan ramdenime iurisdiqciis mixedviT an 
sisxlissamarTlebrivi an konstituciursamarTlebrivi principia, 
xolo zogi am naSromis analizis safuZvelze gamovlenili 
aucilebeli wanamZRvrebia. savaldebuloa, rom kriminalizaciis 
sakiTxze msjelobisas saxelmwifom aucileblad gaiTvaliswinos 
oTxive maTgani erTianobaSi. es principebi ki Semdegnairad 
gamoiyureba: 

• saxelmwifom qmedebis kriminalizacia unda moaxdinos, 
rogorc ukanaskneli saSualeba da igi yovelTvis myar 
argumentebs unda emyarebodes (ultima ratio); 

 
499 Husak D., Legalize This! The Case for Decriminalizing Drugs, London: Verso, 2002, 87. 
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• naklebad SemzRudav da mkacr regulirebis meqanizmebs 
unda hqondeT prioriteti, ufro metad SemzRudav da 
mkacr saSualebebTan SedarebiT; 

• kriminalizaciis mtkicebis tvirTi yovelTvis 
saxelmwifos mxarezea; 

• usafuZvlo kriminalizaciisagan dacvis ufleba, 
adamianis uflebaa. 

 

10.2 gamoricxvis procesis upiratesoba filtraciis procesTan 

mimarTebiT 
 
wina TavSi warmodgenili iyo filosofos jonaTan SonSekis 

filtraciis procesi, rogorc moralurad gamarTlebuli 
kriminalizaciis gadawyvetilebis miRebis procesi. aRniSnuli 
procesi qmedebas afasebs sam doneze da Tavis TavSi aerTianebs 
milis mier identificirebul sferoebsac, swored am 
yovlismomcveli elementis gamo, aRniSnuli unda CaTvliliyo 
mowinave poziciad. Sexsenebis mizniT Zalian mokled unda iTqvas, 
rom xsenebuli procesi gamoiyureba Semdegnairad: rodesac 
saxelmwifos surs raime qmedebis akrZalva, pirvel rigSi am 
qmedebam unda gaiaros principebis filtri, unda dadgindes eqceva 
Tu ara qmedeba saxelmwifos uflebamosilebis farglebSi, 
romelsac mili saxelmwifos iurisdiqciis farglebs uwodebs. Tu 
qmedeba gaivlis am safexurs da dadgindeba, rom misi uaryofiTi 
Sedegebis Semcireba SesaZlebelia sisxlis samarTlis kanonis 
garda sxva saSualebebiTac, maSin qmedeba gaivlis prezumfciis 
filtrs da ganTavsdeba sazogadoebrivi azris moraluri iZulebis 
sferoSi. Tu amis Semdeg dadgindeba, rom naklebad SemzRudavi 
zomebi araefeqturia da Tu sisxlis samarTlis kanonis amoqmedebas 
ufro meti sargebeli moyveba vidre ziani, maSin qmedeba gaivlis 
pragmatulobis filtrsac da moxvdeba fizikuri Zalis gamoyenebis 
(samarTlebrivi sasjeli an sazogadoebrivi gakicxvis) sferoSi.  

pirvel rigSi unda aRiniSnos, rom xsenebuli procesi 
srulyofili ar aris da Tavisi mkacri struqturuli bunebis gamo 
bolomde efeqtianad ver emsaxureba kriminalizaciis process, 
romelic met moqnilobas saWiroebs. aRniSnuli imas gulisxmobs, 
rom xsenebuli sami safexuri aris savaldebulod gasavleli da 
saWiroebis SemTxvevaSi imave safexurze mobruneba SeuZlebelia. 
magaliTad, Tu pragmatulobis filtrze aRmoCndeba, rom saWiroa 
isev prezumfciis filtris aspeqtebis analizi es SeuZlebeli 
iqneba. Tavis mxriv, aseTi mouqneli procesis pirobebSi viRebT 
suraTs, rodesac qmedeba ver Zlevs pragmatulobis filtrs da 
amitom SonSekis mixedviT kriminalizacia gamoricxulia. is faqti, 
rom kriminalizacia gamoricxulia ar niSnavs, rom qmedeba 
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dauregulirebeli unda darCes. magram SonSekis filtraciis 
procesi sxva SesaZleblobas ar iZleva.  

swored am naklovanebebis Sesaqmnelad Seiqmna gamoricxvis 
procesi, romelic imdenad moqnili procesia, rom qmedebis 
regulirebis yvela aspeqts zedmiwevniT iTvaliswinebs. Tavisi or 
ganzomilebiani logikis safuZvelze igi iZleva im moqmedebebis 
zust CamonaTvals, romelsac unda misdios saxelmwifom. 
gamoricxvis procesis mTavari arsi mdgomareobs imaSi, rom 
saxelmwifom qmedebis regulirebamde gadaamuSavos sxvadasxva 
SesaZleblobebi, mxedvelobaSi miiRos sxvadasxva garemoebebi da 
amis safuZvelze gamoricxos an moaxdinos kriminalizacia. 
gamoricxvis procesi warmoadgens logikur process, romelic 
gvTavazobs sistemur gzas validuri daskvnis gasakeTeblad. daskvna 
mxolod im SemTxvevaSia validuri, Tu arsebobs logikuri kavSiri 
saxelmwifos Carevis varaudsa da saboloo daskvnas Soris. swored 
amitom aris, rom procesi gvTavazobs or ganzomilebian logikas. 
horizontaluri logika, romelic 4 ZiriTad fazad iyofa, da 
TiToeul fazas gaaCnia vertikaluri logika, romelic 
saxelmwifos mxridan Tavis warsul gamocdilebaze, empiriul 
kvlevebze, arsebul statistikasa da gonivrul analizze 
dayrdnobiT axdens qmedebis regulirebasTan dakavSirebiT 
calkeuli SesaZleblobebis gamoricxvas da saboloo daskvnis 
gakeTebas. gamoricxvis procesi ra Tqma unda, iyenebs milis mier 
identificirebul sferoebs (individualuri avtonomiis sfero da 
saxelmwifos uflebamosilebis sfero) da aseve iyenebs SonSekis 
filtraciis procesis filtrebs. magram is iyenebs mxolod am ori 
xsenebuli procesis saukeTeso aspeqtebs, amas umatebs Tavis 
unikalur maxasiaTeblebs da sabolood iZleva process, romelic 
saxelmwifos farTo Tvalsawiers uqmnis qmedebis kriminalizaciis 
etapze. rogorc iTqva qarTul realobaSi aRniSnuli aris 
kriminalizaciis procesis sistematizaciis pirveli mcdeloba da 
praqtikaSi kidev bevri eqneba dasaxvewi, magram dasawyisisTvis 
sakmaod soliduri berketia.  gamoricxvis procesis 
upiratesoba mis moqnilobasa da simartiveSia. rodesac saxelmwifo 
moaxdens problemuri qmedebis dafiqsirebas, igi saxelmwifos 
uflebamosilebis farglebs adgens qmedebis marTlwinaaRmdegobis 
SefasebiT, romelic Tu akmayofilebs zianis princips aucilebelia 
misi regulireba, xolo Tu igi zians ayenebs mxolod qmedebis 
Camdens, maSin kriminalizacia TiTqmis gamoiricxeba. aRniSnuli 
etapi, hgavs SonSekis filtraciis procesis pirvel filtrs – 
principebis filtrs, Tumca gansxvavdeba misgan, radgan SonSeki am 
etapze TiTqmis yvela arsebul princips iyenebs (ix. 9.3.1 paragrafi), 
rac gamoricxavs imas, rom qmedeba individaluri Tavisuflebis 
sferoSi moeqces. amis sawinaaRmdegod gamoricxvis procesi iyenebs 
mxolod sam maxasiaTebels qmedebis saxelmwifos iurisdiqciis 
farglebSi mosaqcevad (marTlwinaaRmdegoba, ziani da 



215 

 

paternalizmi). mas Semdeg, rac saxelmwifo rwmundeba, rom qmedeba 
saxelmwifos uflebamosilebis farglebSia, iwyeba regulirebis 
meqanizmis arCeva da aq saxelmwifos SeuZlia qmedebis xasiaTze 
kidev erTxel imsjelos, daeyrdnos empiriul kvlevebs an Caataros 
kvleva, gaanalizos statistika, gaanalizos is saziano Sedegebi, 
rac qmedebas axlavs, daeyrdnos warsul gamocdilebas, gaanalizos 
saukeTeso saerTaSoriso gamocdileba da amis Semdeg gadawyvitos 
romel meqanizms airCevs. sagulisxmoa, rom am SemTxvevaSic 
gamoricxvis procesi hgavs filtraciis procesis meore filtrs – 
prezumfciis filtrs, magram sxvaoba mainc arsebobs. filtraciis 
procesisas saxelmwifo mxolod kriminalizaciaze msjelobs da 
cdilobs imis dadgenas aris Tu ara aucilebeli sisxlis 
samarTlis kanonis gamoyeneba. maSin, rodesac gamoricxvis procesi 
igives akeTebs, magram procesSi aanalizebs sxva saSualebebsac da 
msjelobs xom ar aris upriani qmedebis dasaregulireblad maTi 
gamoyeneba da mxolod im SemTxvevaSi Tu yvela maTgani 
gamoiricxeba, amis Semdeg iZleva sisxlis samarTlis kanonis 
amoqmedebaze rekomendacias. filtraciis procesi amis saSualebas 
ar iZleva. dabolos, Tu saxelmwifo airCevs sisxlis samarTals 
regulirebis meqanizmad, maSin unda Sefasdes kriminalizaciis 
gverdiTi movlenebi. am dros fasdeba normis amoqmedebis 
efeqturoba, ra drosac xdeba normis ekonomikuri analizic da 
meore, fasdeba kontrproduqtiuloba. aqac xsenebuli procesi hgavs, 
filtraciis procesis mesame – pragmatulobis filtrs, magram 
gacilebiT moqnilia, radgan Tu kriminalizaciis gverdiTi 
movlenebis Sefasebisas aRmoCnda, rom, magaliTad, normis 
amoqmedeba kontrproduqtiulia, magram saWiroebs regulirebas, 
saxelmwifom unda imsjelos regulirebis sxva meqanizmze, xolo 
filtraciis procesisas, saxelmwifo aseTY dros araferze aRar 
msjelobs da qmedebas dauregulireblad tovebs. gamoricxvis 
procesi iZleva yvelanair SesaZleblobas, saxelmwifo 
horizontaluri logikis bolo safexuridan dabrundes meore an 
mesame safexurze da axlidan imsjelos garkveul sakiTxebze. es 
moqniloba ki, Tavis mxriv, ganpirobebulia im ucvleli 4 
principiT500, romelic Tavisi yovlismomcveli bunebis gamo sul 
Tan unda sdevdes kriminalizaciis process. 

 

10.3 Sejameba 

 

 winamdebare TavSi warmodgenilia moralurad gamarTlebuli 
kriminalizaciis procesi, romelsac Tavisi Sinaarsidan gamomdinare 

 
500 ix. paragrafi 10.1.3 
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gamoricxvis procesi ewoda. rogorc aRiniSna, am naSromis wina 
Tavebi emsaxureboda swored imas, rom saboloo jamSi 
Camoyalibebuliyo kriminalizaciis principebze dafuZnebuli 
procesi, romelsac saxelmwifo gamoiyenebs maSin, rodesac raime 
problemis regulireba xdeba saWiro. naSromis wina Tavebi 
emsaxureboda swored im problemuri sakiTxebis analizsa da 
principebis warmoCenas, romelic am process unda axlavdes Tan. 
Sedegad, Seiqmna axali, moqnili procesi, romelic savaraudod 
sakmaod warmatebiT imuSavebs praqtikaSi da saxelmwifos miscems 
SesaZleblobas, moaxdinos mxolod iseTi qmedebebis 
kriminalizacia, romelic amas saWiroebs. dReis mdgomareobiT, 
saxelmwifos, Teoriulad, SeuZlia moaxdinos nebismieri qmedebis 
kriminalizacia da mas es SeuZlia gaakeTos yovelgvari axsnis 
gareSe da calkeul danaSaulTa ganmartebiTi baraTebis analizma 
es sakmaod kargad warmoaCina. gamoricxvis procesi, Tavisi 
organzomilebiani logikiT iZleva swored imis safuZvels, rom 
saxelmwifom Tavis moqalaqeebs sistemurad auxsnas ratom moxda 
calkeuli qmedebis kriminalizacia an kriminalizaciisgan Tavis 
Sekaveba. am procesis TiToeuli safexuri saWiroebs karg 
gamamarTlebel arguments, rom moxdes Semdeg safexurze gadasvla 
an isev wina safexurze dabruneba. swored es gamamarTlebeli 
argumentebia is dasabuTeba, rac dRes saxelmwifos ar gaaCnia 
qmedebis kriminalizaciamde. 

amasTan gamoricxvis procesi saxelmwifos aZlevs unikalur 
SesaZleblobas, imsjelos ukve kriminalizebuli qmedebis 
samarTlianobaze da saWiroebis SemTxvevaSi amave procesis 
safuZvelze moaxdinos qmedebis dekriminalizacia. 
dekriminalizacia ar niSnavs TavisTavad imas, rom qmedeba 
regulirebis gareSe darCeba, gamoricxvis procesi yovelTvis 
aZlevs saxelmwifos SesaZleblobas sisxlissamarTlebrivi 
akrZalvis miRma imsjelos nebismier sxva regulirebis meqanizmze an 
saerTodac qmedebis regulirebis gareSe datovebis rekomendacia 
gasces. swored am TavSi CamoTvlili yvela Tvisebis gamoa, rom 
gamoricxvis procesi warmoadgens kriminalizaciis upirates 
process da swored am procesiT unda xelmZRvanelobdes 
saxelmwifo, rodesac mas garkveuli qmedebis akrZalva surs, radgan 
aRniSnuli kriminalizaciis moralur sazRvrebs sistematizirebul 
CarCoSi aqcevs da minimumamde dahyavs moralurad gaumarTlebeli 
kriminalizaciis SesaZlebloba. 

 

11 daskvna 

winamdebare naSromis mizans warmoadgenda gamoekvlia da 
daedgina, Tu romeli qmedebis kriminalizaciaa gamarTlebuli. aq 
igulisxmeboda ara calkeuli qmedebebis, aramed gadawyvetilebis 
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miRebis procesis Seswavla, anu rogori unda iyos gadawyvetilebis 
miRebis procesi qmedebis kriminalizaciisas. ufro zogadad - 
naSormis mizans warmoadgenda, daedgina gamarTlebuli 
kriminalizaciis moraluri sazRvrebi. am miznis misaRwevad 
naSromSi jer mimoxiluli iyo kriminalizaciis procesisa da 
kriminologiis urTierTmimarTeba da gaeca pasuxi, ratom ver 
moxdeba am sakiTxis Seswavla kriminologiuri analizis gareSe. 
TavisTavad aRiniSna isic, rom kriminologiuri analizi 
filosofiuri analizicaa, radgan Tavad kriminologia mTeli rigi 
sisxlissamarTlebrivi sakiTxebis filosofiuri gaazrebaa. 

amis Semdeg ganisazRvra mTavari problema, kerZod, sxvadasxva 
kriminalizebuli qmedebebis ganmartebiTi baraTebis analizma 
uCvena, rom saqarTveloSi kriminalizacia araviTar principebs ar 
emyareba da Teoriulad saxelmwifos SeuZlia nebismieri qmedebis 
kriminalizacia moaxdinos saTanado gamamarTlebeli argumentaciis 
gareSe. swored aseTi viTarebis fonze, mesame Tavi daeTmo 
kriminalizaciis uaryofiTi Sedegebis gadafasebasa da misi 
SemzRudavi principebis gacnobas. am ukanasknelTagan mniSvnelovani 
iyo is, rom naSromSi Sejerda pozicia, rom saxelmwifom ar unda 
moaxdinos qmedebis kriminalizacia maSin, rodesac aRniSnuli 
kontrproduqtiulia. am SemzRudavi principis mTavari arsi 
mdgomareobs imaSi, rom adamianis Tavisuflebis SezRudva qmedebis 
akrZalviT unda xdebodes maSin, Tu akrZalvas ufro meti 
sargeblis motana SeuZlia, vidre, zianis, garda, gansakuTrebiT 
mZime da saziano SemTxvevebisa, rodesac qmedebis akrZalvas 
simboluri datvirTva mainc unda hqondes. kriminalizaciis 
momdevno SemzRudav principad gamovlinda, kriminalizaciis, 
ukanasknel saSualebad gamoyenebis principi. kriminalizacia, 
rogorc ukanaskneli saSualeba, gulisxmobs imas, rom sisxlis 
samarTlis gamoyeneba dayvanil iqnes minimumamde. ra Tqma unda, 
aRniSnuli ar niSnavs mis absolutur minimumamde dayvanas, magram, 
radgan igi adamianis pirad avtonomias sagrZnoblad zRudavs, 
saxelmwifo darwmunebuli unda iyos kriminalizaciis 
aucileblobaSi. im SemTxvevaSic ki, Tu Teoriulad kriminalizacia 
gamarTlebuli Cans, aRniSnuli gadawyvetileba ar unda iqnes 
miRebuli kriminalizaciis Sedegebis gauTvaliswineblad, unda 
Sefasdes misi efeqtianoba, gverdiTi movlenebi da analizis 
Sedegad gadawydes, xom ar aris SesaZlebeli arsebuli problemis 
kontrolis sxva formiT daregulireba. 
 kriminalizaciis uaryofiTi Sedegebis gadafasebam da misi 
SemzRudavi principebis analizma SesaZlebeli gaxada 

Camoyalibebuliyo am naSromis pirveli principuli siaxle - 
adamianis sruliad axali ufleba. es ufleba adamianis ardasjis 
uflebas moicavs, romelic sxva sityvebiT, rom Camoyalibdes 
kriminalizaciis akrZalvis uflebaTac SeiZleba ganixilebodes. 
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kerZod, kriminalizacia da sasjeli pirdapir kavSirSia 
erTmaneTTan im kuTxiT, rom ar arsebobs kriminalizacia 
qmedebisTvis sasjelis dawesebis gareSe. Tavis mxriv, sasjelis 
gamkicxavi Tvisebis socialuri mniSvnelobidan da adamianis 
uflebebis seriozuli SemzRudavi Tvisebidan gamomdinare, yvela 
adamians unda hqondes ufleba, mis winaaRmdeg sasjelis 
daumsaxureblad gamoyenebis akrZalvis Taobaze anu ardasjis 
ufleba. am mniSvnelovanma mignebam kidev erTxel Seqmna 
kriminalizaciis gamamarTlebeli principebis siRrmiseulad 
kvlevis aucilebloba, radgan principebze dafuZnebuli 
kriminalizaciis arsebobis pirobebSi, sasjelis gamarTlebac ufro 
martivi iqneba saxelmwifosTvis. es ki Tavis mxriv, ardasjis 
uflebis borotad gamoyenebis gamoricxvis sakmaod kargi 
saSualebaa.  

swored am msjelobaze dayrdnobiT meoTxe TavSi saubari 
kriminalizaciis sawyis princips – marTlwinaaRmdegobas Seexo. am 
naSromis miznebisTvis marTlwinaaRmdegoba gagebulia, rogorc 
qmedebis winaaRmdegoba arsebuli marTlwesrigisadmi da ara viwrod 
gagebuli materialuri marTlwinaaRmdegoba, romelic qmedebis 
marTlwinaaRmdegobas swored kriminalizaciis Semdeg aRiarebs. 
sxva sityvebiT, am naSromSi marTlwinaaRmdegobis adgili 
danaxulia pozitiuri sisxlis samarTlis miRma, aRiarebulia 
bunebiTi samarTlis, rogorc marTlwesrigis ganmsazRvreli 
umaRlesi Rirebulebis roli da mniSvneloba. aqedan gamomdinare 
miCneulia, rom marTlwinaaRmdegobaze, rogorc mxolod 
sisxlissamarTlebrivi pasuxismgeblobis erT-erT aucilebel 
niSanze msjeloba, sakmaod akninebs am cnebis mniSvnelobas da 
akninebs marTlwesrigis mniSvnelobasac, radgan mas, adamianis 
qmedeba qmnis, romelic amavdroulad emorCileba mas Tavisi 
marTlzomieri qmedebiT. Tu marTlwinaaRmdegoba gagebuli iqneba, 
rogorc pozitiuri samarTlisadmi winaaRmdegoba, maSin gamova, rom 
marTlzomieri qmedebebic mxolod isaa, rac pozitiur samarTals 
ar ewinaaRmdegeba, rac mcdari mosazrebaa. Sesabamisad, es Tavi 
askvnis, rom qmedebas marTlsawinaaRmdegod marto kanoni ki ar 
aqcevs, qmedebas marTlsawinaaRmdegod Tavisi xasiaTi da saziano 
efeqtebic aqcevs. metic, mas Semdeg, rac saxelmwifo moaxdens 
problemuri qmedebis dafiqsirebas mniSvnelovania gairkves aris Tu 
ara es qmedeba marTlsawinaaRmdego. im SemTxvevaSic ki, Tu 
saxelmwifo daadgens, rom qmedeba sxvebisTvis zianis momtania, 
upirvelesad mainc unda gadawydes aris Tu ara es zianis momtani 
qmedeba marTlsawinaaRmdego. kriminalizaciis sxva principebis 
arseboba saWiroa imisTvis, rom pasuxi gagvces kiTxvaze Tu rodis 
unda avkrZaloT marTlsawinaaRmdego qmedeba an kidev risi 
arsebobaa saWiro damatebiT imisaTvis, rom qmedebis kriminalizacia 
gamarTlebuli iyos.  
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am mniSvnelovani mignebis Semdeg, naSromSi ganxilulia 
kriminializaciis umTavresi – Tavisuflebis principi, romelic 
filosofos stiuart milis saxels ukavSirdeba da 
kriminalizaciis miznebisTvis zianis principadac aris 
moxseniebuli, radgan am principis mTavari amosavali, adamianis 
TavisuflebasTan erTad, swored ziania. am principis idea 
mdgomareobs SemdegSi: saxelmwifos mxolod maSin SeuZlia 
iZulebiT daareguliros adamianis raime qmedeba, rodesac es 
qmedeba sxvebs uqmnis zians an qmnis aseTi zianis safrTxes. qmedeba, 
romliTac ziani adgeba mxolod qmedebis Camdens an aris 
amoraluri, magram sxvagvarad ar iwvevs zians, SeuZlebelia 
daeqvemdebaros akrZalvas. naSromSi es debuleba Sefasebulia 
kritikulad da uaryofilia milis is mosazreba, TiTqos qmedebis 
kriminalizaciisTvis mxolod zianis principia sakmarisi. naSromi, 
marTalia, aRiarebs zianis principis did mniSvnelobas da 
kriminalizaciis umTavres principad moixseniebs mas, Tumca 
gaziarebulia pozicia, rom ziani kriminalizaciis mxolod erT-
erTi safuZvelia da ara erTaderTi. amave TavSi kritikulad 
Sefasda zianis elementebi, misi saxeebi, urTierTmimarTeba bralTan 
da sxva mniSvnelovani mimarTulebebi da Camoyalibda ramdenime 
saintereso daskvna:  

• zianis principi aris kriminalizaciis legitimurobis 
dadgenis umTavresi saSualeba; 

• zianis principi warmoadgens adamianTa Tavisuflebis dacvis 
garantsac, radgan am principis mixedviT, imisaTvis, raTa 
saxelmwifos mxridan kriminaluri akrZalvebis daweseba 
gamarTldes, man unda uCvenos, ratom aris konkretuli piris 
qmedeba zianis momtani sxvebisaTvis an ratom iTvleba misi 
qmedeba zianis safrTxis Semcvelad;  

• zianis principis Sesavsebad aucilebelia 
marTlwinaaRmdegobis elementis gaTvaliswinebac da swored 
es ukanaskneli aqcevs mas srulyofil principad; 

• zianis principi efuZneba marTlsawinaaRmdego qmedebas, 
romelic zians ayenebs sxvebs an zianis safrTxes uqmnis 
sxvebs.   
amas garda, zianis principis kontinenturi evropis samarTlis 

qveynebSi arsebuli alternativis Ziebisas saintereso iyo is faqti, 
rom miuxedavad calkeul samarTlebrivi institutebis mxridan 
zianisadmi msgavsebisa (mag., socialuri saSiSroeba an 
samarTlebrivi sikeTe) maT ar gaaCniaT iseTi doziT 
damoukidebloba, rogorc es zianis principis qveS moazrebul 
zians gaaCnia, isini yovelTvis pozitiuri samarTlidan 
gamomdinareoben, rac qmedebis kriminalizaciis etapze, araviTari 
Rirebulebis matarebeli ar aris da yvela ganxiluli sakmaod 
viwro cnebaa. swored amis gamo gakeTda daskvna, rom ziansa da 
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zianis princips SeuZlia iseTi kritikuli ganzomilebis Seqmna, rac 
kontitenturi samarTlis institutebs esaWiroebaT da, rac 
saSualebas miscems maT, Tavi daaRwion pozitiuri samarTals.  

dabolos, am ukanaskneli msjelobidan gamomdinare, zianis 
principis adgilis Ziebisas, gakeTda logikuri daskvna, rom zianis 
principi unda iyos ara sisxlissamarTlebrivi, aramed zekanonuri 
principi. aRniSnuli, pirvel rigSi, Tavad zianTan (im gagebiT, 
rogorc es zianis principSi mocemuli) aris dakavSirebuli, 
kerZod, ziani zekanonuri kategoriaa, kategoria, romelic sisxlis 
samarTlis gareT dgas. marTlac imisTvis, rom zianma Tavisi 
SemzRudavi funqcia Seasrulos, is samarTlis gareT unda idges. 
winaaRmdeg SemTxvevaSi, Tu is samarTlebriv cnebad iqneba 
ganxiluli, yvela qmedeba, rac kanoniT iqneboda akrZaluli Tavis 
TavSi zianis matarebulic iqneboda. anu Tavad faqti, rom qmedeba 
akrZalulia, gautoldeboda faqts, rom qmedeba zianis momtania. 
akrZalvis faqti Tu imas niSnavs, rom qmedeba zians Seicavs maSin 
kriminalizaciis legitimurobis Taobaze argumentacia iqneboda 
wriuli, radgan ziani yvela akrZalul qmedebis maxasiaTebeli 
iqneboda. TavisTavad, zianis principic iqneboda aRwerilobiTi da 
ara normatiuli principi da es mas gamouyenebels gaxdida. swored 
es aris imis mizezi, Tu ratom ar unda gauTanabrdes ziani 
akrZalul Sedegs. akrZaluli Sedegi yvela sisxlis samarTlis 
normis Semadgeneli nawilia (radgan isini Sedegis dadgomas 
krZalaven) da masze dayrdnobiT kriminalizaciis marTebuloba ver 
Sefasdeba, sxva sityvebiT - qmedebis akrZalva ar niSnavs, rom is 
sxvebisTvis zianis momtania.  

marTalia zianis principi kriminalizaciis umTavresi 
principia da yvela gonieri kanonmdebeli swored am princips unda 
efuZnebodes qmedebis akrZalvis mizanSewonilobaze msjelobisas, 
magram sainteresoa, rom saxelmwifos zianis principis garda kidev 
gaaCnia sxva principi qmedebis regulirebis sakiTxis gadawyvetisas 
da es aris paternalizmi. paternalizmze msjelobisas Sefasda misi 
ori mimarTuleba – pirdapiri da arapirdapiri paternalizmi. 
pirdapir paternalizmSi igulisxmeba iZuleba (samoqalaqo an 
sisxlissamarTlebrivi), mimarTuli maT ,,sasargeblod” vinc 
sakuTar Tavs azianebs an uqmnis zianis safrTxes. am mimarTulebis 
kritikuli Sefasebis Semdeg naSromSi gakeTda daskvna, rom 
paternalizmi ZiriTadad momavalze orientirebulia da miznad 
isaxavs adamianisTvis drois micemas, rom dafiqrdes Tavis 
samomavlo gegmebze. swored aqedan gamomdinare kiTxvis niSnis qveS 
dgeba, am mizniT moqmed paternalizmTan ramdenad aris TanxvedraSi 
sisxlissamarTlebrivad mkacrad gamkicxavi sasjelebi. naSromis 
mixedviT pirdapiri paternalizmisa da sasjelis miznebi 
erTmaneTTan TanxvedraSi ar aris. Sesabamisad, rekomendirebulia 
kriminalizacia ar ganxorcieldes paternalistur sawyisebze da 
Tu es mainc xorcieldeba, maSin mas yvelaze myari argumenti 



221 

 

esaWiroeba. aqve isicaa gasaTvaliswinebeli, rom, rac ufro mZimea 
sasjeli, miT ufro Sordeba is paternalizmis miznebs da es kidev 
erTi argumentia kriminalizaciis sawinaaRmdegod. miuxedavad amisa 
Tu mainc xdeba kriminalizacia, sasjeli unda iyos yvelaze nakleb 
SemzRudavi da mxolod aseT SemTxvevebSi ar gamoiricxeba 
paternalisturi sisxlissamarTlebrivi akrZalvebi. 

paternalizmis meore mimarTulebis – arapirdapiri 
paternalizmis – analizma uCvena, rom is upiratesad adamianisTvis 
saSualebis warTmeviTaa dakavebuli, riTic igi adamians 
TviTdazianebis Sanss arTmevs. arapirdapiri paternalizmi, Tavisi 
saxelidanac gamomdinare, mimarTulia ara maT winaaRmdeg, vis 
sasargebloTac is arsebobs, aramed sxvebis winaaRmdeg. Sesabamisad, 
ara uSualo aqtorebi arian iZulebis ,,msxverplni” aramed sxva 
adamianebi. am mimarTulebis analizma uCvena, rom iseve, rogorc 
pirdapiri paternalizmisas, arapirdapiri paternalizmic unda 
gamoiyenebodes mxolod SezRudul SemTxvevebSi da mxolod maSin, 
rodesac sxva alternatiuli saSualeba uZluria qmedebis 
dasaregulireblad. metic, paternalisturi mosazrebebi (pirdapiric 
da arapirdapiric) unda gamoiyenebodes, rogorc kriminalizaciis 
procesSi damxmare saSualeba, romelic daexmareba sxva principebs 
kriminalizaciis samarTliani procesis formirebaSi. 

naSromis momdevno Tavi daeTmo saqarTvelos sakonstitucio 
sasamarTlos im gadawyvetilebebis analizs, sadac logikurad unda 
yofiliyo informacia kriminalizaciis Taobaze. marTalia, 
sakonstitucio sasamarTlos gadawyvetilebebidan SesaZlebelia 
kriminalizaciis garkveul safuZvlebze msjeloba magram imdenad 
fragmentuli da arastruqturirebulia aRniSnuli, rom igi 
kriminalizaciis Teoriis ganviTarebaSi did daxmarebas ver swevs. 
magaliTad, gadawyvetilebebSi raRac doziTY saubari iyo 
marTlwinaaRmdegobaze, ziansa da paternalizmze, magram es 
yvelaferi didad gamosadegi ar aris  maSin, rodesac maTze 
mxolod fragmentuli saubaria gadawayvetilebebSi. amasTan, 
aucileblad unda gaimijnos erTmaneTisgan kriminalizaciaze 
msjeloba, rodesac qmedeba ukve akrZalulia da kriminalizaciaze 
msjeloba manam, sanam qmedeba aikrZaleba. sakonstitucio 
sasamarTlos SeuZlia mxolod qmedebis akrZalvis Semdeg imsjelos 
qmedebis kriminalizaciaze da im fonze, rodesac realurad amasac 
ar akeTebs, misi gadawyvetilebebis analizi sakmaod araefeqturi 
meqanizmia kriminalizaciis Teoriis gansazRvrisaTvis. amas emateba 
isic, rom sakonstitucio sasamarTlo SezRudulia demokratiuli 
xelisuflebis danawilebis principiT – igi ar unda SeiWras 
xelisuflebis sxva Stos saqmianobaSi. magram SeWris SemTxvevaSic 
ki, rogorc naSromSi ganxilulma gadawyvetilebebis analizma 
uCvena sakonstitucio sasamarTlo ar aanalizebs normis Seqmnamde 
arsebul sazogadoebriv situacias, ar xdeba im politikuri fonis 
Sefaseba, rac qmedebis kriminalizacias axlda win. miuxedavad 
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amisa, is faqti, rom sakonstitutcio sasamarTlos 
gadawyvetilebebSi moxda am naSromSi warmodgenili 
kriminalizaciis mTavari principebis mikvleva, iZleva im daskvnis 
gakeTebis saSualebas, rom am naSromis mTavari ideebi sakmaod 
axlos dgas qarTul samarTlebriv praqtikasTanac da 
kriminalizaciis srulyofili Teoriis ganviTarebis kargi 
safuZveli Seqmna.  

kriminalizaciis Teoriis Sesaqmnelad mniSvnelovani gaxda 
kriminalizaciis ukve arsebuli procesebis moZieba, ra drosac 
yuradReba gamaxvilda or yvelaze cnobil – dabalansebisa da 
filtraciis procesebze. dabalansebis procesma uCvena, rom is 
kriminalizaciis sakiTxs sakmaod martivad ganixilavs. axdens 
kriminalizaciis momxre da sawinaaRmdego argumentebis 
dabalansebas da romel argumentsac ufro meti wona eqneba, swored 
ise gadawydeba kriminalizaciiis sakiTxic. marTalia, dabalansebis 
procesis aRiareba niSnavs imas, rom is saxelmwifo, romelic mas 
aRiarebs cdilobs garkveul CarCoebSi moaqcios kriminalizaciis 
procesi Tumca, am naSromSi es procesi gakritikebulia sxvadasxva 
mizezebis gamo. pirveli, ucnobia rogor unda dadgindes arsebuli 
mosazrebebis obieqturi wona. meore, argumentebi kriminalizaciis 
sasargeblod da sawinaaRmdegod mravalgvaria da TiToeuls 
SeiZleba gansxvavebuli buneba hqondes. swored amitom maTi 
zedapirulad Sedareba obieqtur suraTs ar iZleva. es ukanaskneli 
ki warmoSobs mesame problemas, kerZod - wonis gansakuTrebuli 
sizustiT miniWebis saWiroebisa da misi SeuZleblobis problemas.  

dabalansebis procesisTvis meti sicxadis miniWebis mizniT 
gaanalizda, aseve, stiuart milis naSromi ,,Tavisuflebis Sesaxeb” 
da moxda im sferoebis identificireba, rasac mili aucileblad 
Tvlida qmedebis akrZalvisTvis. es sferoebi mokled ase 
gamoiyureba: Tu kompetenturi srulwlovani adamianis qmedeba ar 
ayenebs zians aravis an vnebs mxolod sakuTar Tavs (aseve, imaTac 
vinc informirebuli Tanxmoba ganacxada am qmedebaze), maSin 
saxelmwifo ar unda Caerios am qmedebaSi, radgan igi xvdeba 
individualur Tavisuflebis sferoSi. qmedebebi, romelic zians 
ayenebs sxvebs an uqnis zianis realur safrTxes, eqceva 
sazogadoebrivi iurisdiqciis qveS, romlebzec, Tavis mxriv, 
saxelmwifo an arafers ar akeTebs, radgan Tvlis, rom Careva iqneba 
araefeqturi da kontrproduqtiuli, an krZalavs am qmedebas 
sazogadoebrivi azris moraluri iZulebiT, andac fizikuri 
iZulebiT, iqneba es samarTlebrivi sasjelis gamoyenebiT Tu 
sazogadoebrivi gakicxviT. marTalia, milis es sferoebi 
dabalansebis process met struqturas matebs, magram mainc did 
naklovanebebs Seicavs, radgan ar aris dakonkretebuli, romeli 
qmedebebis akrZalvaa SesaZlebeli am ukanaskneliT. amasTan, arc is 
unda gamoiricxos, rom qmedeba SeiZleba ar jdebodes arc 
individualuri Tavisuflebis da arc sazogadoebis iurisdiqciis 
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sferoSi. rogorc Cans mili amas yuradRebas ar aqcevs, radgan mas 
Tavis mierve identificirebuli qmedebaTa sferoebi amomwuravad 
miaCnia. 

am procesebis naklovanebebis gamo naSromSi SemoTavazebulia 
filosofos jonaTan SonSekis filtraciis procesi, rogorc 
moralurad gamarTlebuli kriminalizaciis gadawyvetilebis 
miRebis procesi. aRniSnuli procesi qmedebas afasebs sam doneze da 
aerTianebs milis mier identificirebul sferoebsac. swored am 
yovlismomcveli elementis gamo, aRniSnuli CaiTvala mowinave 
poziciad. procesi ki gamoiyureba Semdegnairad: rodesac 
saxelmwifos surs raime qmedebis akrZalva, am qmedebam pirvel 
rigSi unda gaiaros principebis filtri, unda dadgindes, eqceva Tu 
ara qmedeba saxelmwifos uflebamosilebis farglebSi, romelsac 
mili saxelmwifos iurisdiqciis farglebs uwodebs. Tu qmedeba 
gaivlis am safexurs da dadgindeba, rom misi uaryofiTi Sedegebis 
Semcireba SesaZlebelia sisxlis samarTlis kanonis garda sxva 
saSualebebiTac, maSin qmedeba gaivlis prezumfciis filtrs da 
ganTavsdeba sazogadoebrivi azris moraluri iZulebis sferoSi. Tu 
amis Semdeg dadgindeba, rom naklebad SemzRudavi zomebi 
araefeqturia da Tu sisxlis samarTlis kanonis amoqmedebas ufro 
meti sargebeli mohyveba, vidre ziani, maSin qmedeba gaivlis 
pragmatulobis filtrsac da moxvdeba fizikuri Zalis gamoyenebis 
(samarTlebrivi sasjeli an sazogadoebrivi gakicxvis) sferoSi. am 
yvelafridan SemuSavda daskvna, rom SonSekis filtraciis procesi 
da milis identificirebuli sferoebi ki ar ewinaaRmdegeba 
erTmaneTs, rogorc amas sxvadasxva mecnieri uTiTebs, aramed avsebs, 
rac filtraciis process ufro srulyofils xdis. cxadia, ukve 
aRweril procesebTan SedarebiT filtraciis procesi sakmaod 
qmediTi xelsawyo SeiZleba iyos saxelmwifos xelSi, magram masac 
gaaCnia naklovanebebi. kerZod, Tavisi mkacri struqturuli bunebis 
gamo igi bolomde efeqtianad ver emsaxureba kriminalizaciis 
process, romelic met moqnilobas saWiroebs. aRniSnuli imas 
gulisxmobs, rom xsenebuli sami safexuri aris savaldebulod 
gasavleli da saWiroebis SemTxvevaSi imave safexurze mobruneba 
SeuZlebelia. magaliTad, Tu pragmatulobis filtrze aRmoCndeba, 
rom saWiroa isev prezumfciis filtris aspeqtebis analizi es 
SeuZlebeli iqneba. Tavis mxriv, aseTi mouqneli procesis pirobebSi 
viRebT suraTs, rodesac qmedeba ver Zlevs pragmatulobis filtrs 
gamodis, rom kriminalizacia an nebismieri sxva tipis regulireba 
gamoricxulia, ramac sazogadoebaSi didi ukmayofileba SeiZleba 
gamoiwvios. realurad is faqti, rom kriminalizacia gamoricxulia 
ar niSnavs, rom qmedeba dauregulirebeli unda darCes. swored am 
mocemulobis gamo, naSromSi sabolood SemuSavebulia sruliad 
axali da yovlismomcveli kriminalizaciis procesi, romelsac 
Tavisi bunebidan gamomdinare gamoricxvis procesi ewoda. naSromis 
yvela manamde arsebuli Tavi da msjeloba swored iqiT iyo 
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mimarTuli, rom kargad warmoeCina kriminalizaciis procesis 
uaRresad rTuli buneba da SeZlebisdagvarad gaemartivebina 
gamoricxvis procesis aRqmadoba. 

gamoricxvis procesi sakmaod moqnili procesia, romelic 
Tavisi or ganzomilebiani logikis safuZvelze iZleva im 
moqmedebebis zust CamonaTvals, romelsac unda misdios 
saxelmwifom. es aris logikuri procesi, romelic qmedebis 
regulirebisas yovelTvis eZebs logikur kavSirs saxelmwifos 
Carevis varaudsa da saboloo daskvnas Soris. gamoricxvis procesi 
gvTavazobs or ganzomilebian logikas. horizontaluri logika 4 
ZiriTad fazad iyofa da TiToeul fazas gaaCnia vertikaluri 
logika, romelic saxelmwifos mxridan Tavis warsul 
gamocdilebaze, empiriul kvlevebze, arsebul statistikasa da 
gonivrul analizze dayrdnobiT axdens qmedebis regulirebasTan 
dakavSirebiT calkeuli SesaZleblobebis gamoricxvas da saboloo 
daskvnis gakeTebas. gamoricxvis procesi, ra Tqma unda, iyenebs 
milis mier identificirebul sferoebs (individualuri avtonomiis 
sfero da saxelmwifos uflebamosilebis sfero) da aseve iyenebs 
SonSekis filtraciis procesis filtrebs. gamoricxvis procesis 
upiratesoba mis moqnilobasa da simartiveSia. am xelsawyos 
pirobebSi kriminalizaciis procesi Semdegnairad gamoiyureba: mas 
Semdeg, rac saxelmwifo moaxdens problemuri qmedebis 
dafiqsirebas, man saxelmwifos uflebamosilebis farglebi unda 
daadginos qmedebis marTlwinaaRmdegobis SefasebiT, romelic Tu 
akmayofilebs zianis princips aucilebelia misi regulireba, xolo 
Tu igi zians ayenebs mxolod qmedebis Camdens, maSin 
kriminalizacia TiTqmis gamoiricxeba Tumca, SesaZlebelia qmedebis 
regulireba saxelmwifos xelT arsebuli sxva saSualebebiT. mas 
Semdeg, rac saxelmwifo rwmundeba, rom qmedeba saxelmwifos 
uflebamosilebis farglebSia, iwyeba regulirebis meqanizmis arCeva 
da aq saxelmwifos SeuZlia qmedebis xasiaTze kidev erTxel 
imsjelos, daeyrdnos empiriul kvlevebs an Caataros kvleva, 
gaanalizos statistika, gaanalizos is saziano Sedegebi, rac 
qmedebas axlavs, daeyrdnos warsul gamocdilebas, gaanalizos 
saukeTeso saerTaSoriso gamocdileba da amis Semdeg gadawyvitos 
romel meqanizms airCevs. Tu saxelmwifo airCevs sisxlis 
samarTals regulirebis meqanizmad, maSin unda Sefasdes 
kriminalizaciis gverdiTi movlenebi. am dros fasdeba normis 
amoqmedebis efeqturoba, ra drosac xdeba normis ekonomikuri 
analizic da meore, fasdeba kontrproduqtiuloba. rogorc Cans, 
gamoricxvis procesi iyenebs filtraciis procesis filtrebis 
sxvadasxva elementebs Tumca, misgan gansxvavebiT mainc gacilebiT 
moqnili saSualebaa, radgan is kriminalizaciis garda regulirebis 
sxva meqanizmebsac aanalizebs, iZleva SesaZleblobas gamoricxvis 
procesis horizontaluri logikis bolo safexuridan dabrundes 
meore an mesame safexurze da axlidan imsjelos garkveul 
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sakiTxebze. es yvelaferi ki, rogorc iTqva, am process udides 
moqnilobas matebs, rac Tavis mxriv, ganpirobebulia im ucvleli 4 
principiT, romelic Tavisi yovlismomcveli bunebis gamo sul Tan 
unda sdevdes kriminalizaciis process. 

yovelive zemoaRniSnuli iZleva imis SesaZleblobas, rom 
gakeTdes sakmaod mniSvnelovani daskvna imasTan dakavSirebiT, rom 
am naSromiT Seiqmna kriminalizaciis procesi, romelic 
kriminalizaciis procesis pirveli struqturuli da 
yovlismomcveli variantia da romelsac saxelmwifo unda iyenebdes 
nebismieri problemuri qmedebis daregulirebis dros. rogorc 
aRiniSna gamoricxvis procesis siZliere isicaa, rom is 
saxelmwifos aZlevs SesaZleblobas imsjelos ukve 
kriminalizebuli qmedebis sisworezec. aqamde amis SesaZlebloba 
hqonda sakonstitucio sasamarTlos, romelic Tavisi 
Tanazomierebis principis501 safuZvelze erTgvarad iZleoda kidec 
am sakiTxze msjelobis SesaZleblobas, magram gamoricxvis procesi 
aris ufro yovlismomcveli procesi, romelic Tavisi moqnilobis 
xarjze ufro met samoqmedo sivrces utovebs saxelmwifos. 
magaliTad, rogorc sakonstitucio sasamarTlos gadawyvetilebebis 
analizma uCvena, es sasamarTlo mxolod sarCelSi dayenebuli 
moTxovnebis farglebSi moqmedebs da Tu miva daskvnamde, rom 
qmedebis kriminalizacia arakonstituciuria, is amis miRma sxva 
verafer daskvnas ver akeTebs. gamoricxvis procesisas ki, qmedebis 
dekriminalizaciis daskvnamde misvla jer kidev ar niSnavs, rom 
qmedeba saerTod dauregulirebeli unda darCes da amave procesis 
farglebSi SesaZlebelia regulirebis sxva meqanizmebze 
Camoyalibeba, rac drois racionalurad gankargvisTvis sakmaod 
Wkvianuri da efeqtiani gzaa. dabolos, isic unda iTqvas, rom 
gamoricxvis procesi aris pirveladi mcdeloba saqarTvelos 
realobaSi kriminalizaciis procesis struqturirebul CarCoebSi 
mosaqcevad. marTalia, es aris yovlismomcveli procesi, magram is 
jer kidev ar aris srulyofili da mxolod praqtikaSi misi 
kritikuli Semowmebis Semdeg eqneba mas srulyofilobaze 
pretenzia.  

 
 

 
501 Tanazomierebis principi adamianis uflebaTa SezRudvis marTlzomierebis 
Sefasebis konstituciuri kriteriumia, romelsac sakonstitutio sasamarTlo 
iyenebs yovel konkretul SemTxvevaSi adamianis uflebaSi xelisuflebis mxridan 
Carevis samarTlianobis, konstituciurobis Sefasebisas. xsenebuli principis 
Taobaze srulyofili msjelobisTvis ix.: izoria l., ,,ZiriTadi uflebebis 
konstitutciur samar-samarTlebrivi doqtrina”, turava p., redaqtorobiT 
gamocemul wignSi saqarTvelos konstituciis komentari: Tavi meore saqarTvelos 
moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani, petiti, Tbilisi, 
2013, 7-31. aseve, ix.: eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, 

germnaiiis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), 2013, 99-131. 
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ivlisis №1/8/696 gadawyvetileba saqmeze „laSa baxutaSvili 
saqarTvelos parlamentis winaaRmdeg”. 

 
- saqarTvelos sakonstitucio sasamarTlos 2017 wlis 30 

noembris №1/13/732 gadawyvetileba saqmeze „saqarTvelos 
moqalaqe givi SaniZe saqarTvelos parlamentis winaaRmdeg“. 

 
- saqarTvelos sakonstitucio sasamarTlos 2018 wlis 30 

ivlisis 1/3/1282 gadawyvetileba saqmeze „saqarTvelos 
moqalaqeebi - zurab jafariZe da vaxtang megreliSvili 
saqarTvelos parlamentis winaaRmdeg“. 
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