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FOREWORD FROM THE EDITOR IN CHIEF

The second edition of the Georgian Journal for European Studies coincided with the implementation of the innova-
tive teaching and learning methods at the levels of MA and PhD programs of the TSU Institute for European Studies
as undertaken within the frames of the EU Tempus project aiming at curricular reform and modernization of the
higher education (INOTLES)!. The top-down (i.e. from administration to teacher) approach of developing innova-
tive pedagogical strategies is a dynamic process that cannot be accomplished overnight. Still, the progress we have
achieved so far envisages that using the methods of simulations, e-learning, problem based learning and blended
learning by the academic staff of the TSU European Studies Institute facilitated the overall upgrade and improve-
ment of the student learning process. This very development became better visible and more tangible for us once
we observed the increased level of the students’ in-class engagement, as well as subsequent after-class evolutions,
as visualized in terms of their outputs on mid-terms and final exams. In the first part of the journal titled as “About
European Studies” Dr. Prof. Natia Lapiashvili and | decided to outline some of the first insights on this matter as well
as on TSU model of European Studies in general terms in two separate articles of this edition.

Three articles go together in the second chapter of the journal under the title of “National Identity and Eu-
rope.” Three doctoral candidates of our interdisciplinary institute drive us towards rethinking some aspects of the
causes of the identity crises in Europe on three levels: the EU level, the member states’ and some of the Eastern
Partnership initiative states’ level. It is always an interesting discourse to get an idea on the reasons of the lack of
power of the main stakeholders to prevent the occasional fragmentation of the ‘European family’. However, all in
all, the inability to speak in one voice within the EU is considered to be the key challenge that simultaneously forms
its main lure, i.e. makes this post-World War Il creature that much attractive not only for member states, but also
for the outsiders.

After investigating the constitutional natures, as well as the legal differences or conceptual distinctions
between the Constitutional and Lisbon Treaties, Tamar Kochoradze, in her article named as “EU Constitu-
tion Reconsidered — Challenges of the EU Perception,” came up with the conclusion that the issue of the
European identity in conjunction with the ‘existing perceptual challenges’ among the EU citizens, turned
into almost the key hindrance against the advanced realization of the idea of the ‘ever closer union’ in the
exposure of the former (i.e. EU Constitution) vis-a-vis the latter (i.e. the Lisbon Treaty).

The next part of the article is by Levan Makhashvili, who by taking the periods before and after Velvet Revolu-
tion, proposes the analyses of the process of construction of ‘politically needed’ national identities in Czechoslova-
kia, the Czech Republic and Slovakia. He states that by using the tools of history re/interpretations, history rewrit-
ing, or other political manipulations, like recreation of system of values, changing of official symbols or traditions
or building the ‘artifacts of memory’, the elites of Czechoslovakia, Czech Republic and Slovakia had a sole intention
in mind which was the creation of distinct community consciousness for the purposes of political legitimization of
their own behavior and past mistakes, defending regime or belatedly going back to Europe. This research gives one
more additional explanation, why it is that difficult for the EU to speak in one voice.

In his article “South Caucasian identity - a political myth”, Irakli Megrelishvili analyses the reasons of making dif-
ferent historical choices in identical political contexts by Georgia, Azerbaijan and Armenia, the countries commonly
considered from ‘one-size-fits-all’ prism due to their adjacent geographical location. By making comparisons and
taking into account various factors, including the genesis of three countries, their ethnic and religious identities or
the ‘collective memory’ formation process by the political and religious leaders, the author comes to the conclusion
that diametrically unlike reactions by these three countries towards the common scenarios not to say towards to
the common historical enemy of Russian Federation is almost a natural outcome of the overall course of events.
This approach partially explains the rational of the distinct path choices of these three countries within the frames
of EU Eastern Partnership initiative.

The third section of this edition of journal is dedicated to the issue of relationship between the international

1 See information on the project available at http://inotles.eu/;
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and EU law. On the one hand, it is obvious that due to its international legal personality, those international agree-
ments that are concluded by the EU are forming part of the EU law, while on the other hand, we cannot state the
same regarding other rules of international law or those international agreements, to which not the EU itself, but
its member states are parties. This is quite a complex issue, where the court decisions play significant importance.
Within the frames of intra-university cooperation of the TSU Institute for European Studies and the TSU Institute of
General International Law, the EU case law on these issues often comes on our discussions agenda as well. During
one of such ‘round table’ events, while heavily criticizing the Court of First Instance (currently named as General
Court) for its very controversial reference to the concept of Jus Cogens in Kadi | judgment (Case T-315/01, Kadi v
Council and Commission (2005), ECR 11-3649), suddenly | recalled that Georgian society was never ever given an
opportunity to read in native language the seminal work on the concept of Jus Cogens written by Academician (full
member of the Georgian National Academy of Sciences), the founder of the school of international law in Georgia,
outstanding public figure, successful diplomat, Professor Levan Alexidze. His famous article named as “The Legal
Nature of Jus Cogens in Contemporary International Law” was first published in 1982 as Recueil des Cours by the
Hague Academy of International Law?. Originally written in English and belatedly translated in Russian and German
languages, this work is never outdated and still actively cited by the authors of the leading international law text-
books including authored by Malcolm N. Shaw3, James Crawford et al.,* Oliver Dorr et al.” and others.

Using the unique chance that the author of this influential article is the editor of our journal, | secured his
permission for giving me an opportunity to translate the work into his native language. After Academician Alexidze
was convinced that my translation is ready for publication, he suggested making this new exposure together with
the specially proposed brief foreword, which | also translated in Georgian language and assembled in one peace.

In the end, | would like to mention that specially for this occasion, | considered it appropriate to provide the
Georgian reader with a possibility to comprehend the above mentioned decision in a linear perspective; Thus | will
also offer a very short synopses of Kadi 1° and Kadi Il 7 judgments solely in Georgian language.

Sincerely,
Nino Lapiashvili

Director of the Institute for Europian Studies

2 Vol.172, Ill;
Malcolm N. Shaw, International Law, Sixth edition, Cambridge University Press, 2008, page 944, fn 192;

James Crawford, Allain Pellet and Simon Olleson (Eds.) The Law of International Responsibility, Oxford Commentaries on
International Law, Oxford University Press, 2010, p. 453;

Oliver Dorr, Kirsten Schmalenbach (Eds.) Vienna Convention on the Law of Treaties, A Commentary, Springer, 2012, p. 901, fn 24;
6 Case T-85/09 Kadi v Commission and Council, 2010;

7 Cases C-402 and 415/05 P Yassin Abdullah Kadi and Al Barakaat International Foundation v Council and Commission, 2008, ECR
1-6351.
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Nino Lapiashuvili

TEACHING EUROPEAN STUDIES AT TBILISI STATE UNIVERSITY:
ACHIEVEMENTS AND CHALLENGES

Introduction

One of the numerous positive results of Georgia’s intensified cooperation with the EU? is enhanced Euro-
peanization on various spheres including Higher Education?. It is almost a decade since the EU Commission
supported? establishment of the interfaculty Institute for European Studies* at Ivane Javakhishvili Thilisi
State University>, one of the oldest and largest higher education institutions in South Caucasus region®. A
ten-year timeline gave an opportunity to evaluate progress as well as examine setbacks of this very bold
experiment undertaken by the EU and its Georgian counterparts. Beyond providing purely empirical anal-
yses this research has also a practical significance by making a contribution to the scholarship related to
educational challenges facing European Studies field. Presented in three parts, initially it illustrates the lo-
cal experience as a case study, which subsequently in the second part outlines and somehow connects to
the best practices of three Western higher education institutions; the last section draws on key challenges
and standing needs necessary for ensuring moving further.

1. State of Art

TSU model of European Studies envisages the institute to be conceptually based on four faculties of University:
the faculty of law, the faculty of business & economics, the faculty of social & political sciences and the faculty
of humanities; however the IES maintains substantial level of autonomy in decision-making as well as in the field
of formulation of the policies relevant to its gradual development into the center of excellence. In order to meet
requirements of the law on higher education of Georgia’, in 2013 the IES was attached to the faculty of law of the
TSU®; however this was solely a ‘technical decision’ aimed at fitting into the novel model as proposed by legislative
amendments and this fact did affect neither its autonomy, nor its interdisciplinary nature. Institute owes com-
pletely refurbished office with three fully equipped classrooms and library up to 2000 editions®. The vision-mission
statement stands as follows:

IES vision “Embrace Europe in Georgia” combines twofold understanding: On the one hand, it stands for

EU recognized independence of Georgia in 1992 and it was only after four years when Partnership and Cooperation Agreement
(PCA) had been signed; Further information can be retrieved at http://www.eu-nato.gov.ge/en/eu/cooperation.

Georgia is a member of the Bologna process since 2005.

Service Contract #TACIS/2006/119115 FOR, European Community External Actions, European Commission, B-1-49 Brussels,
Belgium.

Hereinafter IES or the institute will be used interchangeably together with the Institute for European Studies.

Hereinafter TSU or the University will be used interchangeably together with Ivane Javakhishvili Thilisi State University.

Further refer to the University website at https://www.tsu.ge/en/about/history/.

Law of Georgia on Higher Education, adopted on 21 December 2004, N688-rs.

Both the Faculty of Law and the IES are in the same building of TSU campus that substantially eases bureaucratic procedures;
Furthermore, the number of EU-law related subjects taught at IES are proportionally higher in overall quantity of offered courses
which prompts needs-based extensive collaboration with faculty’s quality assurance unit.

The library was purchased and upgraded with generous support from European Commission through different projects including
TACIS, ENPI, and TEMPUS. Occasionally IES gets book donations from various stakeholders. One of the most remarkable donator
of books was the University of Maastricht in 2015.
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underlying the continuous dissemination of European values in Georgian society at large and emphasizes
IES’ dedication and responsibility for contributing to intellectual development of the country by proposing
high quality education corresponding to European standards on spot; On the other, it supports the efforts
of the Government of Georgia to build human capacity qualified to enhance integration into EU.

The mission statement much determined by the vision outlined above serves as a global objective of the
institute’s eventual ambitious development plan into the Centre of Excellence in South Caucasus region
— acting as an evident and reliable partner of Western academic circles and universities capable to prove
itself as an expert in conducting research in the field and standing as effective portal accumulating infor-
mation. The IES as an academic institute developing in line with Bologna process should direct its efforts
to come up to the EU standards in order to support the idea of becoming regional center with continuous
flow of qualified experts, which will make valuable the initiation of public dialogue with Georgian society
and contribute to the transformation of the EU-Georgian discourse into efficient policy-making process.

The Memorandum of Understanding between the Parliamentary Committee on European and Euro-Atlantic
Integration and the TSU Institute for European Studies was initiated and signed by the author of this paper, the
Rector of TSU and Head of the Parliamentary Committee on the 1st of February, 2011. As a result, the IES experts
pro-actively contributed to analyses on the draft laws on competition, as well as on food safety, being prepared to
meet the requirements of upcoming EU-Georgia Association Agreement.10

The IES administers interdisciplinary and completely English taught MA and PhD programmes in the European
Studies, as well as co-hosts Regional MA programme in Human Rights and Democratization!l. While | shall make a
brief overview of the first two, my intention is not to refer to the latter.

A. Interdisciplinary MA programme in European Studies

Interdisciplinary MA programme in European Studies was created in 2007 and the same year the first cohort of
students were admitted. The experts from University Pierre Mendes France (Grenoble), Centre of Public Reforms of
Insbruck (Austria), and the Panteion University of Social and Political Sciences of Athens (Greece) were extensively
involved in elaboration of the MA programme’s structure. The EU experts, as well as representatives of the Geor-
gian academic circles made strong emphasis on interdisciplinary, instead of multidisciplinary concept of European
Studies curriculum, as well as ensured that the syllabi had been prepared by the local academic staff selected on
competitive basis from the faculties of the TSU and beyond. During the first two years the local teachers had been
assisted by the EU experts via the collaborative teaching model (i.e. teaching in tandem basis), where courses had
been provided to students jointly by one local and one international academic staff. Because the collaborative
teaching model was project-based, with its conclusion the local academic staff proceeded to teach independently.

In 2011 MA programme undergone its second accreditation!?, while the process of commencing the third is
already duel3; all of these resulted in reflection of positive upgrades on the curriculum structure without amending
the original interdisciplinary concept.

The MA programme is two-year taught degree ,where a student has to complete eighteen courses for 5 ECTS
each (i.e. 90 ECTS in total) and write a research thesis for 30 ECTS?*. The first three semesters are taught semes-
ters while the fourth one is dedicated to individual research accompanied with expert supervision®>. Inclusion of
research thesis in the fourth semester of MA curriculum supports elimination of the Soviet style dichotomy of
teaching and research, however it does not commence without any preparation: during the first three semesters of

10 Further information can be retrieved at http://ies.tsu.edu.ge/data/file_db/nino%20lapiasvili/eurounion.pdf.

11 Eastern partnership regional programme, see further at http://www.regionalmaster.net/index.
php?option=com_content&view=article&id=4.

12 The accreditation was granted by the Legal Entity of Public Law (LEPL) — National Center for Educational Quality Enhancement
(EQE). EQE was founded on 1.09.2010 as per Georgian Law on Educational Quality Enhancement. See further at http://eqge.gov.
ge/eng.

13 Apparently it will be postponed until late 2017 or beginning of 2018.

14 MA student has to accumulate 120 ECTS in two years terms in order to qualify for a degree of Master of Arts in European
Studies.

15 Supervisor can be either TSU academic personnel or invited staff/expert of the field.
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teaching, the small scale researches on MA level is facilitated by using various methods including via integrating into
classroom activities requirements on writing article reviews and case analyses, or preparing essays on pre-provided
topics, etc.

History of Europe, EU Law, Economics of EU Integration and EU Governance & Policy Making Process are the
four core courses within the MA programme structure, where each outlines the links and conceptual attachment
to the four ‘founding’ faculties!® of TSU. Under compulsory electives (the so-called specialization courses) and
electives the Master’s programme offers vast amount of courses (for 5 ECTS each), where student is expected to
accumulate 60 ECTS in total. These courses include but are not limited to European Cultural Mosaic, Theories of Eu-
ropean Integration, European Law of Human Rights, Population and EU Development, Political Systems of European
States, EU Justice-Liberty-Security Policy, EU Competition Law, Negotiation Skills, EU Investment Law, History of Di-
plomacy, British Politics, International Commercial Arbitration, Public International Law, Europeanization of Central
and East Europe, Academic Writing, EU Energy and Transport Policy, etc. Proportionally, amount of elective courses
that link to faculties of Law or Social &Political Sciences outnumbers the courses linked to faculties of Business &
Economics or Humanities. This modus operandi can change from year to year, however the current landscape is
mostly a result of available Professors, as well as particular interests and expectations expressed by prospective and
enrolled students.

The academic staff of the Institute is composed of the TSU Professors, invited lecturers and the ‘flying faculty’
from partner universities of TSU: this scheme opens possibility to amend and enrich the list of specialization courses
and electives with new modules!” per academic year.

During the second accreditation of the MA programme, the so—called ‘methodological module’
was integrated into the core curriculum: Research Design, Qualitative & Quantitative Data Analy-
ses, Public Policy Analyses as well as Introduction to the Theory of Law are the courses that facilitat-
ed bringing the cohort of the students of interdisciplinary MA to some relatively common cognitive
platform: Majority of them, while underling their various educational backgrounds, unlike previ-
ous knowledge and range of degrees from different faculties - would frequently demand for ‘pre-
paratory instructive courses’ as per the surveys undertaken by institute’s administration.’® The
‘methodological module’ was designed solely to ameliorate the students’ needs and requirements.
While a minor on MA level is not allowed under the Georgian legislation, the IES offered two different
tracks of modules: EU law and EU Economic integration modules. Still, absolute majority of enrolled stu-
dents would tend to mix the courses from those two lists as per their own preferences.

It is common for MA students in Georgia to combine their studies with job. Hence, the IES offers flexible
timeline for classroom activities: face-to-face meetings during the week days start in the evening hours
while on week-end it might commence on early morning hours. European Studies MA has an excellent
employability records. It is not an exaggeration to underline that almost hundred per cent of the students
pursue various career paths beforel® or right after graduation. Majority of them become staff of the dif-
ferent government structures (46%), some work for the foreign embassies or international NGOs (31%),
some join public or private media or enter local non-for-profit sector (18%). Very few run their own private
business (4%)2°. In surveys the students and graduates attribute their high employability rates mostly to
the fact of completion of completely English—taught Masters programme, as well as to the specific skills
and competencies they acquired during the studies. Within the frames of Memorandum of Understanding
between the TSU Institute for European Studies and the Office of the State Minister of Georgia on Europe-

16 The term “founding’ is put in inverted commas mostly due to the fact that actual involvement of four faculties during
establishment of IES was nominal; rather it can be characterized as a consensual participation that supported developing the
institute as conceptually interdisciplinary and autonomous unit within the TSU structure.

The term ‘module’ has a meaning of a combination of two or more courses that are thematically interconnected and have a
particular sequence, as per Article 2.ch of Georgian Law on Higher Education, see Supra 7.

The survey is undertaken regularly by the IES administration; the questionnaire changes and might be focused on various
matters related to educations.

17
18

19 It is common in Georgia for MA students to be the full-time or part-time employed. Due to this ‘local particularity’, all classes

usually start at 19h00 pm and last for three academic hours with one 10 minutes break. The classes might be less and last for
two hours.

20 See Supra note 18. The results are based on annual surveys undertaken by the IES staff.
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an and Euro-Atlantic Integration, students of MA in European Studies are offered ‘guaranteed internship
placements’ at the Ministry?!, however only very few local students (citizens of Georgia) are using this
opportunity as compared to international students (i.e. full-time enrolled students with foreign citizen-
ship), visiting or exchange students (i.e. students visiting TSU for a semester or more within the frames
of Erasmus+ or other international projects and bilateral inter-university agreements). Instead of opting
for government-provided internship, the IES MA students with Georgian citizenship are more inclined to
participate in Erasmus+ schemes and stay at European Higher Education Institutions for a semester or
more. Usually, absolute majority of students who applied for Erasmus+ or other schemes, succeeded
to get a scholarship?2. Apparently, full time education in English language at IES MA programme makes
them better prepared to win Erasmus+ or other scholarships as compared to students coming from other
progammes administered at TSU in Georgian, the native language. However, because particular research
had not been developed to this direction, therefore this empirical observation by author of this paper can
only be accepted as an assumption or a hypothesis.

B. Interdisciplinary PhD Programme in European Studies

Elaboration of structured doctoral programme in European Studies?3 became possible only after MA programme
proved to be successful. European Union supported involvement of the field experts from Trinity College Dublin,
Central European University and University of Ljubljana for outlining the composition of PhD programme. The se-
lection committee made sure that the principle of interdisciplinary studies at the Institute was well-upheld and
maintained so that the experts had been invited from the faculty of law, faculty of social sciences and faculty of
business & economics respectively, i.e. each field expert per faculty. The Georgian legislation regulating doctoral
programmes did not leave much leeway for building the concept from scratch because the allocation of credits
per component is defined in an excessively detailed manner??. Still the project experts together with the IES team
(i.e. Institute’s administration and academic staff) undertook tremendous work in order to outline, analyze and
implement into the new curriculum some of the best practices of structured PhD programmes in European Studies
field that already existed in Western Universities. The interdisciplinary research area relevant for the TSU Institute
for European Studies had been also identified where the key challenges relevant to the Europeanization process of
Georgia as well as the rest of EaP region was taken into consideration. The programme was successfully accredited?®
and admitted its first intake of PhD candidates in 2014.

The doctoral programme is administered completely in English language. Students are expected to graduate in
six semesters or extend research to additional four semesters which makes programme to last up to five academic
years in total (ten semesters). Curriculum of PhD in European Studies is split into taught component for 60 ECTS and
research part for 120 ECTS. In order to accumulate credits necessary for accomplishment of taught component, PhD
researchers have to enroll in mandatory and elective courses. The mandatory modules include but are not limited
to Academic writing, Teaching methods, Qualitative data analyses and Research design in European Studies, Idea
of Europe, Advanced European economics, Advanced EU law. The PhD candidates are offered electives such as
Comparative Course on EU as supranational versus EU as Universal international organization, Electoral politics in
Europe, Quantitative methods/Applied statistics with SPSS, etc. Furthermore, students have to accumulate credits
for assistantship to Professor as well as are expected to prepare two short scale research papers (seminar works)
which is not related to the substance of dissertation.

The PhD candidates are not necessarily graduates of Master’s programme of the European Studies. Interdisci-

21 The Memorandum of Understanding between the Office of the State Ministry on European and Euro-Atlantic Integration and
the TSU Institute for European Studies was initiated by the author of this paper, and signed by the Rector of TSU and the State
Minister on the 27th of October, 2014.

22 students fill in the application form for Erasmus+ scheme provided the consent of the Director of the TSU Institute for European
Studies is ensured. This gave an opportunity to author of this paper to track the application success dynamic. No rejection rates
of applicant students from the IES MA programme had been observed so far.

23 EU project no. ENPI/2012/306-124, title of the action: ‘Establishing an Interdisciplinary PhD Programme in European Studies at

Thilisi State University’, date of the action: 15.11.2012 — 15.01.2014.

Resolution No.250, Instruction on elaboration of doctoral programmes, admitted by TSU Academic Council on 16 July of 2009.

Supra 12.
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plinary nature of research welcomes upcoming students with different backgrounds and they usually have expertise
in different fields; still the elaborated program assists each cohort of new intakes to come to the common platform
on European affairs. After completing the taught component, PhD students design the individual action plan of re-
search in collaboration with their scientific supervisor (or several supervisors) if they are assigned with more than
one depending on the substance of research. Dissertation is split into two colloquiums for 20 ECTS each and the
main body for 80 ECTS. The dissertation is to be graded by external evaluators. The final step is a public defense
with specially assigned committee.

After successful implementation of the MA and PhD programmes in European Studies, the next step is launch-
ing Bachelor’s (BA) programme, which unlike previous two is decided to be administered in Georgian language as
per |ES strategic plan.2® The language shift from English as lingua franca 2’ to native Georgian was determined with
the need to domesticize the area studies and to manage to engage more stakeholders. Still knowledge of English
language on B2 level will be one of the pre-conditions for admission on BA. This is due to the fact that the core
textbooks and other reading material is not available in Georgian language. One additional novelty on BA level will
be intensive training in French as a foreign language during the four academic years of education. The IES adminis-
tration adheres to the idea that mastering of several European languages is beneficial in the terms of career pros-
pects for the students of European Studies programme; moreover the statements that “European Studies should
be ‘European’ also in their forms”22 as well as that “cultural and linguistic diversity of the EU is a value which is well
respected by the Union in the field of education...”2? is likewise considered to be relevant in the local TSU context.
The language choice for BA curriculum, in this case of French language, was much determined by the requests of
students as per regular surveys organized by the IES administration30 as well as availability of teachers.31

Successful establishment of doctoral programme is directly linked to elaboration of Bachelor’s programme.
In particular, it will ensure increase in numbers of local academic staff which is critical for first level education that
lasts for four academic years which means significant increase in workload. Eventually some of the most successful
doctoral researchers will be given an opportunity to join the cohort of teachers as well as to assist in preparation
of core textbooks in native language. The curriculum and syllabi of BA programme in European studies is already
well-prepared and the accreditation procedure is planned to be launched in a short time.

2. State of art reconsidered

In 2007, the process of establishment of the interfaculty Institute for European Studies with its interdisciplinary MA
programme is to be characterized as a top-down action where the model proposed by EU experts had been accept-
ed as granted by the local staff. Mostly this was a result of introducing and imposing absolutely novel field of studies
in the non EU member country with a very limited experience in the given sphere. After six years when it came to
the point of building a structured PhD programme, the IES undertook the new challenge with an ease: it was due
to the accumulated expertise and proved experience by that time on how to arrange the curriculum and learning/
research process. Obviously, almost a decade of existence of the IES with its constant international academic inflow
is an impressive record for the non-EU member country; still it is not that much when considered from the prism of
the tradition of teaching this field in the Higher Education Institutions32 of the European Union. Irrespective of the
vast amount of EU experts’ involvement in the establishment of the IES in 2007 and 2013, it could not be assumed

26 The IES elaborated two Action Plans (APs) for 2010-2016 and 2017-2022. APs are not publicly available documents.

27 stefania Baroncelli, Linguistic Pluralism in European Studies, chapter 9, in Stefania Baroncelli, Roberto Farneti, loan Horga and
Sophie Vanhoonacker (Eds.), Teaching and Learning European Union, Traditional and Innovative Methods, Springer, p. 134, p.
139, p.150.

28 Ipid. See Rita Franceschini and Daniela Veronesi, Multilingual Universities: Policiess and Practices, Chapter 5, p.55.

29 Supra 27, p. 141.

30 The second most desirable as per IES Administration surveys was the German language among the IES MA students.

31 The survey organized by IES administration further revealed that the second most desirable foreign language after English for

the students of International law is French, justified mostly due to its official language status at Council of Europe. While students

who study local legislation on TSU Faculty of Law are traditionally more interested to study German language: the common
justification was the existing similarities between civil codes of Germany and Georgia. The IES administration does not have data
from other TSU faculties regarding this issue.

Hereinafter the term ‘Higher Education Institutions’ and its abbreviation ‘HEIs’ will be used interchangeably.
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as gapless system. However, the actual opportunity to see and compare how it is organized at the Higher Education
Institutions of the EU was very limited unless institute’s involvement in the EU funded Tempus project on ‘Innovat-
ing Teaching and Learning of European Studies’ (INOTLES) in 2014. Indeed, the INOTLES project, - aimed at identi-
fying problems as well as common and specific needs in European Studies fields with an end goal of supporting de-
velopment of innovative pedagogical strategies and curricular reform, - provided a unique opportunity to explore,
review and compare the existing approaches and long-standing experiences on EU studies education - as retrieved
from authoritative Western Universities involved in the project. Within the frames of the project, the author of this
paper was given a decent opportunity to organize survey (so called ‘survey C’), which resulted in comparing, recon-
sidering and reevaluation of the the philosophy of administration of the European Studies at Thilisi State University
through highlighting the best examples of Western Higher Education Institutions, which per se had been accepted
as standing success stories.

TSU/IES sent the questionnaire to the representatives of the University of Surrey, Maastricht University and Vri-
je University Brussels, the partners to the INOTLES project.33 Thematically, the survey was split into four parts and
was aiming to understand the composition of the program and its staff at the EU studies programs of Western HEls
partners to the project (part 1), their available resources (part 2), arrangement of their body of students (part 3) and
the desired outcomes for cooperation with HEIs of Eastern Partnership region3* partners to INOTLES project (part
4). Even though the questionnaire was composed so that it implied that the representative of EU HEI who fills it in
has experience both in administration of EU studies program as well as in teaching, in one case out of three, in the
answers to the questionnaire the interviewee submitted that she was not in charge of administration of program
and hence the questionnaire in that part was left unanswered. Still, the incomplete survey was a valuable source of
information that visualized the perspective of EU studies purely from the viewpoint of academic staff, which is also
very important in terms of understanding the levels up to which teachers are involved in the whole process of the
EU Studies’ education management. Below are highlighted some of the results of this survey that already played an
important role in upgrading the overall management philosophy of the TSU Institute for European Studies.

Under part 1 of the questionnaire the University of Surrey3° responded that it operates BA in EU studies along
with MA and PhD programs; While only BA has a minor. Programs are administered by the School of Politics and
a School of Law. Even though University of Surrey does not have experience of cooperation with EaP HEls, the in-
terviewee showed the interest to collaborate mainly through Erasmus agreements and also via visiting for ‘crash’
courses. During teaching at US, the Professors use various methodologies such as simulation games, blended learn-
ing and collaborative projects. During supervising MA thesis in European Studies, the Professors begin with prepa-
ratory work (identification of research topic, supervisor allocation) in autumn semester; they have regular meetings
through to submission in September; research methods modules provide relevant support; Still most work appar-
ently is done after exams period in May.

Three main problems that academic staff face in teaching European Studies was outlined to be related to stu-
dent motivation and engagement, keeping content up-to-date as well as getting students to connect learning from
different modules. Three methodological courses indicated as part of the MA program are: Qualitative methods;
Quantitative data analyses; and Research design. Three core mandatory courses on MA level had been indicated to
be EU politics, Introduction to research and Research in practice.

Under part 2 of the survey, the US suggested that most widely used databases and e-resources to which Univer-
sity’s faculty, students and staff refer to in the process of teaching/learning European Studies might be considered
as: Europa.eu, Online journal packages and Lexis-Nexis newspaper archive. Besides,t he US confirmed to have the
capacity to offer an affiliation to visiting students/researchers/scholars of partner Universities from EaP countries
for a limited period of time. Apart from this, it was revealed that access to the library resources for the guests from
a partner university is free of charge.

Under part 3, US responded that the number of students enrolled in MA programmes in European Studies
were fewer than 20 students per academic year. The number of students enrolled in BA programmes in European

33 Other partners to the INOTLES project are Ivane Javakhishvili Thilisi State University, Batumi Shota Rustaveli State University,
Free International University of Moldova, Cahul State University, National University of Kyiv-Mohyla Academy, Yuriy Fedkovych
Chernivtsi National University, available at http://inotles.eu/partners.

Hereinafter abbreviation of EaP will be used interchangeably together with Eastern Partnership region.
Hereinafter the abbreviation US will be used interchangeably together with the University of Surrey.
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Studies was stated to range between 20 and 50 per year; While on Graduate (e.g. PhD) programmes in European
Studies, it was mentioned to be fewer than 20 students per academic year. The students’ prior educational back-
ground before they enroll to BA, MA or PhD programs come mostly from social sciences degrees. Besides, only few
students combine MA studies with work at US. While University allows students to have internships both at national
and international institutions, still finding an internship placement was reported to be the student’s responsibility.

Under part 4, the US expressed willingness to cooperate with INOTLES partners in the future after the project
is over in the fields of joint training courses for teachers, joint certification of innovative courses/program, joint
application for other projects in the future, research collaboration as well as joint publications.

Under part 1, the Vrije University Brussels3® responded that they do not operate BA program in European
Studies, but only Research Master programme, Graduate programme ( PhD) and Postgraduate Certificate
programme in European Policy —making (through blended learning); apart from this, VUB has online mod-
ules on the European policy-making as well as a Summer School on European policy-making. Besides, the
MA programs do not have minors. The programs are interdisciplinary and are administered by an inde-
pendent autonomous unit - Institute for European Studies, but in cooperation with Faculties of Law and
Political Science.

The academic and administrative staff has apparent interest in cooperation with the colleagues of EaP region,
mostly with scholars from South Caucasus (Georgia, Azerbaijan, Armenia). Furthermore, willingness was expressed
to enhance this cooperation through bilateral cooperation agreements/bilateral Memoranda of Understanding and
also via visiting EaP HEIs mostly for providing short term crash courses.

Academic staff of VUB use both traditional methods of teaching, such as lectures and seminars, as well as inter-
active methods like simulation games, e-learning and blended learning. During supervising MA thesis in European
Studies, VUB academic staff have limitation on maximum number of students they can supervise (up to 7 MAs).
Three main problems during teaching EU studies as identified by academic staff of VUB were related to workload
(teaching versus research), administration and need to constantly update the content of the courses. The method-
ological courses taught on MA level are as follows: Qualitative methods, Quantitative data analyses and Research
design. VUB provided whole list of compulsory courses as well as two separate streams of electives where from the
students can make their choices. The list of compulsory courses (for 6 ECTS each) is as follows: The History and Law
of EU integration, The Economics of European integration, The political aspects of European integration, The EU and
the stakeholders of the economy, Research methods (3 ECTS). The first elective stream is on ‘economic integration’
and the second one is the ‘European Politics and Social Integration’ stream.

Under part 2, VUB indicates that access to the library resources for the guests from a partner university is free
of charge.

Under part 3, VUB answered that the number of students enrolled in MA programs in European Studies are
between 50 and 100 students, while on PhD level they have less than 20 students per academic year. Students
come with diverse academic background but mostly with degrees in social sciences. On MA level almost half of the
students combine work and study but VUB is flexible in those terms because it offers classes during the evening
time. Finding internship placement is the sole responsibility of the student.

In ‘desired outcomes’ under part 4, VUB saw cooperation opportunity with INOTLES partners in promoting
jointly administered program without giving its own degree after graduation (e.g. program called as “MA program
in European Studies in cooperation with... X University”) as well as in teachers’ yearly participation in ‘crash’ cours-
es, in the fields of organizing joint training courses for academic staff, application for other projects in the future,
collaboration in research, or joint publications.

Under Part 1, University of Maastricht3” responded that they operate undergraduate (BA), Research MA, Pro-

fessional MA as well as Graduate (PhD) programs. UM have minor European studies for which exchange students,
students from other faculties or other programmes and pre-Master students can enroll. The programmes are struc-
tured in an interdisciplinary manner with staff (more than 200) teaching from different departments but they are
administered by one faculty. There is no information available whether academic staff has experience of interaction
with EaP HEls but staff members confirmed their interested to travel there; Still, the hindrance is their dense aca-

36 Hereinafter the abbreviation VUB will be used interchangeably together with Vrije University Brussels.
37 Hereinafter the abbreviation UM will be used interchangeably together with the University of Maastricht.
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demic year and practical obstacles related to the different timeframes.

Problem Based Learning was nominated as the main teaching method at European Studies at UM. Supervision
of the MA thesis is ensured in a structured manner and the director of studies has to provide the timeline. Each
Professor can supervise from 3 to 5 students maximum. Three main problems during teaching the EU studies had
been identified to be the workload, long academic year with short breaks as well as the administration.

Qualitative and quantitative data analyses together with the Research design form part of the curriculum at
UM EU studies programmes. MA offers three different tracks for students to choose from; these are: 1. European
Politics and International Relations, 2. European Public Policy and Administration, 3. Europe in a Globalizing World.
The European Law School is functioning separately.

Under part 3, it was responded that UM has between 50 and 100 students on MA, more than 100 students on
BA and fewer than 20 students on PhD programs per academic year. Finding an internship was considered to be the
student’s responsibility.

Under part 4, UM academic staff saw an opportunity for cooperation between INOTLES consortium members
after project is over in the spheres of joint organization of training courses for teachers, research collaboration,
publications or application for other projects in the future.

The offshoot of this survey for the Institute for European Studies of Thilisi State University rests in amalga-
mation of the authentic voices from administrative and academic experiences of INOTLES project partner
Universities. It is a fact that no one can repudiate inexistence of the coherent rules or formula for success
in a ready—made manner in EU studies field; still the portrayal of rational approaches are to be appraised
duly. The edifice of practices outlined under survey provided the samples of the flexibility in options for the
Institute for European Studies of Thilisi State University that can be referred upon necessity. For example,
MA thesis supervision in a structured manned as well as restrictions on the number of students to be su-
pervised on MA thesis writing - was implemented immediately, certification courses are being prepared,
summer school concept was elaborated, the new course on Research in practice is being considered to
be integrated into the core curriculum, or the administration of MA and PhD programs in autonomous
manner had been strengthened; besides, TSU students used opportunity to visit partner Universities’ li-
braries for their research purposes which was one of the best example of synergy between the different
EU funded projects. At the same time, it was obvious that some other best choices need either legislative
amendments (e.g. establishment of minor on MA level) or time, finances and special momentum for full
implementation (innovative teaching methods). With regard to the last point, it is to be admitted that the
application of innovative methods of teaching/learning EU studies only in a gradual manner is to be ac-
cepted leniently, because the determinant cause is not the fetishism of traditional methods, but the lack
of available human and financial resources, which is a standing arrangement in third countries; This issue
will be referred to and expanded in the next sub-chapter.

3. Challenges to European Studies at TSU

Ten years ago bringing completely new field of interdisciplinary European Studies at Thilisi State University was an
innovation. It brought new subjects, new competences and new methodologies of teaching and learning. When
looking back, the key challenges constantly faced by the TSU Institute for European Studies during the past decade
had been related to difficulty in society at large to understand properly the concept of interdisciplinary studies and
its importance, as well as existing legislative restrictions on fully-fledged implementation of innovative teaching
methods important for moving forward. Both of these factors would eventually cause financial hardships and occa-
sional lack of resilience.

1. Difficulties related to comprehension of the concept interdisciplinary studies

Establishment of interdisciplinary MA and PhD programmes at TSU was supported by the EU Commission. Since
finalization of the projects, the IES administration had to independently ensure self-sustainability which in this case
could be solely tuition fees paid by students. Obviously, launching interdisciplinary studies almost ten years ago was
a risk for the purposes of ensuring huge step forward not only in Higher Education area of Georgia but of the entire
South Caucasus region. However, because the concept of interdisciplinary studies is still difficult to understand for

21



22

9360m30b83m@b9M0b JoMmormma gambsma, Ne2-3, 2016-2017

many in Georgia and the role of Government is extremely limited in its promotion not say that the law on Higher
Education says nothing about this notion,38 usually the average enrollment number is low as it ranges between 10-
15 students on MA and between 5-7 students on Doctoral programmes per academic year.

Obviously, the small group size at IES contributes much towards high quality education: the num-
ber of Professors per student is impressively high as compared to other programs of various facul-
ties which admit hundreds and even thousands of students3°. But because the tuition fee is mod-
est and the Institute has to remunerate its academic staff based on calculations of total hours
taught on both programmes — IES encounters financial hardships to cover all of its expenditures.

Some blurred understanding of the concept of interdisciplinary studies is a source of further difficulties
when it comes to supervision of MA theses or PhD dissertations. Several of IES academic staff are inclined
to refuse supervision if the topic covers areas from more than one faculty. This means that in such cases
researchers are to be assigned with several supervisors which substantially increase the overall expendi-
tures of the institute. Sadly, research is not supported neither by government, nor by University.

On the bright side, special appreciation deserves the tendency that when it comes to hosting foreign and
exchange students coming at TSU from various schemes including Ersamus+ or through bilateral inter-university
cooperation agreements, the Institute for European Studies is the most visited place due to its interdisciplinary
programmes offering courses from various fields that are taught in English. The reason of attraction of international
students and of researchers lies in fact that there are few programmes at TSU providing education in English lan-
guage-which is the lingua franca®® in contemporary world. Accordingly, the IES contributed much to internalization
of the University during past years. Still, it is to be mentioned the commitment is not effortless: on the one hand,
this positive tendency substantially increased the workload, while on the other, the limited budget eventually caus-
es restrains for enlarging the numbers of core academic and administrative staff. The policy on subsidizing and as-
sisting IES is to be reconsidered on central level. The retraining of academic staff on interdisciplinary matters would
have been an asset not to say about the need of intensifying the role of the specialized government structures in
raising awareness on importance of interdisciplinary studies.

2. Hindrances on implementing innovative teaching methods at the TSU Institute for European Studies.

Under the EU Tempus INOTLES project four IES academic staff had been trained on Problem based learning, Sim-
ulations, E-Learning and Blended learning as a result of which regular reference to these pedagogic tools became
extensive, they had been integrated into both MA and PhD programmes as well as in the respective syllabi. Several
surveys revealed that Simulations became one of the most highly desirable learning methods among the institute’s
students;*! they strongly agree that it promotes effective learning and facilitates knowledge construction in a better
manner than traditional teaching. Furthermore, the Centre of Innovative Teaching and Learning of European Stud-
ies had been established inside the structure of IES*? aiming at enhancing these four innovative teaching methods
further among the institute’s academic staff and researchers*3 as well as beyond. Besides, centre aims at delivering
certification courses in the lifelong learning format where the academic staff will be teaching using innovative ped-
agogic tools.

The low number in training engagement by IES core academic staff was largely determined by their extreme-
ly tough schedule on their teaching commitments where sacrifices in numbers of hours taught would have been

38 Annex 3 to the National Qualification Framework adopted on December 10 of 2010 under Order No.120/N by the Minister of
Education and Science of Georgia refers to term ‘Inter-sectoral fields’ as to the title under which the European Studies (Code
number 110405) is grouped as “Regional Studies” together with other programmes.

2 TSU faculty of Law as well as the faculty of Bussiness and Economics are at the top of the intra-university rankings considering

the actual numbers of enrolled students.

Supra 27.

41 These positive results have been revealed under IES administration regular surveys. See Supra note 18. See also Simon

Usherwood, Teaching simulation game design: A model, tested in the field, INOTLES Working Paper Series, No.1, February 2016,

pp. 12-14.

Academic Council Resolution no 94/2016 adopted on 2 September of 2016; Decision of high representative organ of TSU dated

as 30 September of 2016.

43" Five PhD candidates have already been trained on all four innovative teaching methods.
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directly translated into their financial losses. Apart from this, they found somehow unusual the distance learning
method of training offered by INOTLES project format. As a result, the courses that are currently taught using in-
novative pedagogic tools are EU governance and policy making process, EU law, EU investment law, EU competition
law, Introduction to the theories of law, JFS (Justice, Liberty, Security) policy of EU.

However, the Doctoral programme opened incredible opportunity to transfer these skills to the new genera-
tion of academic staff. This was accomplished by integrating the training in innovative teaching methods in their
core curriculum®. The researchers found such training extremely motivating and expressed the opinion that it
gives them favorable conditions for experimenting in the future as prospective teachers. The first group of trained
doctoral candidates will be provided with opportunity to offer their joint course on EU institutions to BA students
where they will be using solely innovative pedagogic tools. This is planned for 2018-2019 academic year when BA
programme is accredited and admits its first intake of students as per IES Strategic Plan.

It is worth to be mentioned that the Institute for European Studies is a standing success story in terms of
bringing innovations to the University. From the moment of its establishment, it entered the scene as an innova-
tor not only for introducing completely new area studies in an interdisciplinary manner, but also for the variety of
pedagogical methods its academic staff would experiment during the teaching process. Fully equipped classrooms
and resource center with personal computers and projectors assisted IES academic staff to meet their learning
objectives by encouraging students to prepare electronic presentations, to participate in mock courts, to ensure
lively discussions and reviews after screening of historical or documentary movies, to prepare joint projects by using
visual highlights, etc. With the support of Commission in 2015, first time ever IES ensured organization of study visit
to EU institutions and Brussels based think thanks where the group from IES was composed of student researchers
and academic staff.*> The same year IES launched recording of courses taught on MA and Doctoral level that have
been uploaded on the institute’s website.*® Later on INOTLES project played an important role in outlining practical
examples and tools of integrating those recorded lectures into the academic staff’s syllabi and actual teaching.

Fully equipped office of IES encouraged institute’s administration in 2012 to open negotiations on launching
a double degree EU Studies distance learning programme in collaboration with one of the partner Universities
abroad; however, the process was halted from Georgian side due to legislative concerns as well as general hesita-
tions on assumed difficulty to find procedural ways for proper quality assurance.*’ After engaging into INOTLES proj-
ect, the IES gave a new life to this project proposal, as it moved forward and advocated justification supporting that
a Blended learning pedagogy, where e-learning and distance learning elements are well integrated into traditional
teaching methods,- could be a possible solution to this dilemma.

Looking from the perspective of existing Georgian regulations, it is obvious that Law on Higher Education does
not make any reference to the notion of distance learning. Instead, under Article 47.4.1 it defines e-learning as “di-
recting learning process via using the learning management system”. Herewith, the learning management system
is prescribed as “internet-based program which is necessary for organizing and conducting learning process based
on information-communication technologies.”

Georgian law on Higher Education does not refer to the E-learning as a pedagogic tool. In general, refer-
ence to teaching methods is rather limited in this piece of legislation. For instance, under Article 2.h.23 law
only says that course programme (syllabus) is a document that gives information on teaching and learning
methods*® together with data on course objectives, learning outcomes, credits, and content as well as on

44 The training is provided from various textbooks as well as from the Training the Trainers Handbook elaborated within the frames
of INOTLES project. The handbook is available at http://inotles.eu/training-handbook.

45 On impact of study visits to EU institutions refer to Eduard M. Lavalle and Alexandre Berlin, Thinking Europe: A Canadian
Academic Immersion Inside the European Institutions-EU Study Tour and Internship Programme, in Stefania Baroncelli, et al.,
Springer, 2014, pp.73-88.

46 preparation of video-lectures was supported by EU under ENPI project. The list of the electronic courses can be retrieved at the

institute’s website. Being a password protected they can only be accessed by the IES students.

Before launching new programmes usually, the IES undertakes consultations with University leadership, experts of the Ministry

of Science and Education of Georgia, EQE center or other relevant stakeholders.

48 The similar reference to teaching methods is given in definition of Syllabus as provided under Article 11.1.t of Education Quality
Enhancement Director’s Order no.188, admitted on 07.04.2011. Article 4.5.t of the same Order says that education programme
content must include methods for achieving learning objectives. See also Article 1.1.t and Article 7 of decree n0.128/2011 of the
TSU Academic Council adopted on 28.12.2011.
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evaluation criteria. Article 63.2.b likewise envisages a very general statement that teaching methodology
is one among other accreditation standards. More in-detailed definitions on teaching/learning methods
are given under Order no.3 of the Minister of Education and Science of Georgia as adopted on January
5 of 2007. In particular, under Article 1.t of order no.3 — “teaching and learning method is the means of
transmitting knowledge and these might be: lecture, teamwork, practical assignment, seminar, teaching
via using electronic resources, e-learning, etc. Teaching and learning method might include activities such
as discussion, debates, demonstrations, presentations, seminars, etc.”

Under Article 47.4.2 “E-learning is conducted in the forms of asynchronous or/and synchronous communica-
tion. Asynchronous communication implies the type of communication when transmitter and receiver of data do
not act simultaneously, while synchronous communication presupposes such coordination in time.” Next section of
the same Article (47.4.3) brings in the notion of “e-learning programme” that is said to be built “for the purposes of
higher education institution in accordance to the norms prescribed by this law. After its completion a person will be
granted with corresponding qualification as well as with document certifying this qualification.” Finally section 4 of
article 47.4 says that enrollment on e-learning programme is allowed only on the first and second level of education,
i.e. on BA and MA programmes respectively. This article goes together the group of articles named as Article 47.1.
on Medical/Stomatology Education, Article 47.2. Educational programme on Teacher’s Preparation, Article 47.3
Programme on Preparation in Georgian language, 47.4 E-Learning and finally Article 47.5 on Orthodox Theologian
Higher Education Programmes. The fact that E-learning goes under this group of articles should mean that unlike
distance learning programmes the fully fledged programme based on E-learning is permitted to be elaborated.

Conclusions

The EU’s commitment to launch interdisciplinary European Studies at Thilisi State University is the encouraging ex-
ample of a success story. Obviously, it is premature to measure fully its impact; still the dynamic, speed and scale of
its development as well as set of practices during past ten years proves that not only it fits well into the process of
approximation of Georgia with EU (with content and values shared through its programmes), but also contributes
to the overall progress of higher education area within the region (by implementing innovative teaching methods)
and promotes internationalization of the University (providing education in English language).

Despite these plain advancements, there are also limitations and drawbacks. Lack of awareness on impor-
tance of interdisciplinary studies in local society as well as some blurred legislative prescriptions, intrinsically gen-
erate financial hardships. However, these factors are beyond control of solely one institute. The well-coordinated
efforts of several key stakeholders apparently can open a new space for enrichment of the IES capacity to take part
into bringing in the new competencies and excellence for the purposes of advancing the overall progress agenda.

The TSU model of European Studies is not that radically different from those three models of Western higher
education institutions outlined in this paper. Still the IES has already compiled its own unique experiences from the
past or out of the lessons learnt. It is hoped that the IES will find a correct solutions to the existing challenges; it
will continue building new bridges with its European counterparts as well as will fetch new and distinctive insights
to the European Studies discourse.



booroo @0300330@0

03530030330560[) b{)aoﬁ;mq)ob 8m(93@3830 05003080'3550 b603@380b
330)00@\)380[) @05386301

LEdGnab Im3emg Jndmbaemgs

LEOG0d Bodmabomoglb 0386y Kogob0dz0mals LabgEmdal Mdomabal Lobgmdbogm @bagg@mbadg@ab ggem-
3mo 33emg3900b 0bLEEEMENL 3HMPILME MIGME bomos msd0sdzamol dogHm g3Mm3s33060lb bads-
Momob dmnmgddo sbgMmaom nbmgsiomma LBsgmadol 8gomEgdl. 653MmMn ssbsmabgdl GMmawazos-
mo LBsgmagdolb 8gomEab (mgd(309-bgdnbstgdal babom) 3mBdabsznolb Jgbodmgdmmdgdl abgo nbmgszonm
3900mEqdmsb, Mmam®mgda3es 3GmMdmq8qdbg oxvdbgdemma LBs3mgdal 3gommemon (Problem-Based Learning
/ PBL), 00b@sbiogmo bbogmgds o Lodyms30gda. 30bndbyma Lbagmgdal 3gommmgdo Lodmsmgdsl od-
m93L LEYI6EG AL, Lbgosbbgs LadsMmmmgdfing Lsgombgdbs s Jobnbaddgy Jbggmmdabal dgobeymmb
30056y39@&0mgdals 30dmgdn oMol Hmma, Moz 0b393L docmn 0b6@gFMgLob gobEEsL s Jgmgasw, (3m©bal
30mMdd3900b.

™9d30980b Ra@ogdals GFsmasomn Immgmo gsbsmmgdals Jomgdals 360d369mmzsb Bobamaw MRgds,
099330 3badbyma §ndal Lbsgmgds, Mmam s Bgbo, doohbgzs mgd@mEDdy MmE0gb@oMgdym Lbsgmgdsw,
LEYEI6EDY BMIPLoGgdmma abmgsonma bbsgmgdaol dgmmegdal bLadnGabdnfme. GFswazomma bosey-
o@mEom bbagmgdal dgommmo gdbabymgds Lob@gds@onfo mgmGoygma (3mEbobsmgol bogndgmab Rsy-
b, bomm Bg3mbbgbgdamo 0bmgson®a LBsgmgdal dgommgdal 8absbos LEYg6E L asbmgzomsmmb
bbgowabbgs badsMmomgdmagzo 3Mab3035d0bs s Bgbgdolb sdmaznadmaw dgggabgdabs s 3MaG0zolb xbs-
0 3o dogm dgdgboemo mgmogmo (3mbal bagmdzgmbdg. bbgs Logyggdom G™E 3o dzem, mad(30580 9339
M 58909896 mbmemma ol gm®masly, smedgm mgmGammao bs3ombgdol gsb6boemazals 860336gmmm356 6Bl
©0b3mbogda Bamdmamaqbl. (3bom0s, e8my3z0gdmaw 8domdabs s sbamabal Bobamnbgdol dombgws-
350, LENEIBEOL 30063 gbogommgdsm ©amaolb L3goomabBob bgwsdbgwzgmmds, domyndg@glb 8530b,
AmEgbsi bogdg gbgds abgm 3m33mgbn@ Logsbl, AmamMazss g36m3s330fnl badsMmama. abmgs oMo
LBsgmgdal Jgobom, 3MmggbmEnl gobgnmo domabbdggs god8maba@gds Mgsmyma (3bm3zEgdowsb smgda-
mo bo@moogdol 393(339m0 3obnbgdalb dgoagbo-gsdmygbgdobs @s 3mbincgb@nbotnsba, RsGmymmads-
b9 ©5399d6gdmmo go6gdmb 3q436530. bagMom gsddn, dbasgbo sdmgawgdnmgds abzgab LEY©I6EgdaL
0b@&gMgbob bl babbagmm @ab303m0bol dodamor s bgmb 1bymdl Logdgmasbo gsbsmmgdal domg-
3L, 9939 9mbobndbogns, HMI 3GIMmdgddy oy mdbgdamon LEs3mgdol dgommmal gs8myqbgds dgbadmmes
bogmagda 93mbm3onmo ngmb Mol mgzembsbdMobom, 30650086 ngo Imambmgl bogmsdnboom gsmgzsmabbo-
B9dmmo 98580 gmmEsbdom ©sggad35L JMELEL 3Bmamsdal bEmmaw ogsmzalb Jobboom.

6536mB80 d0dmabomazb 5mbodbyem Lad nbmgs30® JgomelL (3oem-(30m 3 §3MM33306M0b badsMmmalb
396MLgdab goMmamadda 30dmygbgdmmo 3Mad@ogmmo bogaMgndmgdol dogomomdy. 3nMggmaw asbbowm-
0 3MmMdmq3qdDg oxmdbgdmmo LEs3mgdalb dgomeo (PBL), Hm3gmo(z ggmdbgds bEmwmab®gdal o8 onm
©33m 3000989 3domdal dqbodadobn s30mg30mG0 3m@bLOL 0Mazmos 3M33mgdbamo 3GMdmgdgdal nwg-
b&0x030Mgdabs ©s Jomndy LogaMaom 3sbybgdals dmdagdol boboo. sbggg, 3GIMMgdgddy oggdbgdmma
LBogmgdal Igomeal BoMds@gdam god3mygbgds oEaE oMol sdmzawgdnma mgd@mol dngf ammoosl-
doo Jg@hgyem o dgd¢deggdmm 3Mmdmgdgddy, Mo bGndnmb sdmgzlb LEYgbE YL, SbsGBmmME odm-

1 Ladydom @m3ndgb@ol Loboo gsd8mdzgybes: Tmplementing Innovative Teaching Methods in European Union
Law Modules’ INOTLES Working Papers, No.5/2017, at http://www.inotles.eu/working-papers



26

9360m30b83m@b9M0b JoMmormma gambsma, Ne2-3, 2016-2017

13009090 3300939, 00056533OMIMMb §MNIsbgomsb s F50dMdozmb 3Mmdmadqdolb dgbodmm gowsbygzg-
&9q60. 0dgbom Msdmgbsmay 3Mmdmgdgddg oxdbgdmma LBsgmgds sbomabgdl @nbsdomm s Romorm-
mmdsbg mE0gb@nmgdmem LobBsgmm 3Gm(zgbl, ngo mdadygdlb bEMwabEgdL, gonm@mdozmb (3mwbs Jqbods-
dnbo @ab303mabols 0fagmog, gbds6gds dom, 3obz0maMEym MegEsRIMIENMMES 5 MZ0mEaL(303mabs,
beagnm mgd@mab gboggds madm 5@ o0 ©obznbogdol dmogMaGmmal, gomg bymddmgebgmal gubdzns.
36mdmgd96Dy oxndbgdymoa LBsgmgdabsl @egemgdgddn @abdma sdm 306930, Bmam(s Bgbo, Mgomym
3bm3Mgabgmm asdmbgzg39dL 9 3o3d0m@gds. Jomdy oF MbgdmdL, LbmMa o6 sGsbbmmMa 3sbuboa; MyMm
39803, 3o0dg 3obyybo dmombmgl LEYMYbE AL NMBOML, 08DEMZBME 3M0E0zYmow, IMabEabmb doma s6s-
m0@0gmo 3ombzgdal LEGMJEYHMgds, g38maygbmb ofodwy sMbLgdmmo (3M®bs ©s dgG oMo gsdmos-
3e00mMb 000gb@0g0(30090mmo 3MmMdmgds.

(3 d99bgds abE b LBsgmgdsal, ngn 21-g Low3nbgda gobsmmgdol 860336gmmgzaba boboema
adbs. LIsMNPMBydal, Godmg@&qdol, bommdndgdal, Jobomgdol, oxoGomama Bogbgdobs o mbmos-
0b 8mba(399ms 35Dgd0L g3mdsedn, dndmommygzado bosGmo oMz 09 o >(30mgdmmdsl BoMmdmaoag-
BL. oxo@omymo g3mdol LEMogy gobgzomemgdsbmeb gMmmem dgmBs 0dbgdmms LobBsgzmm 3m39Ldo
Lbgomsbbgs 0bgm®mszommo Byommgdol 303mygbgdal dgdmammas. sbg3g, EMbEmgmdoo bym MBm™m ©s
MPOM 3m3nmaMmmmo bpgds 300gm-mgd309d0, 35306 Hmabaz Mo8q608g Bemob Bob smbodbyma 396-
L399B03d BOJBMIMngoE BoMmdmnagbgmoa agm. n3sbg gogobodgamoal babgmmdbals Mmdamabol Labgedbo-
3™ 160396ML0G @b g3Mm3nmoa 33ma3950L 0bLEGNGN gHm-gfm 03 Logsbdsbsommgdmm ebgbgdymg-
3oL BoMm3mowggbl bogsMmggmmdn, Gm3gmai magol bEMY6E oL baszb dgbadmadmmdal Loregsbmdl.
93635380600 LodsGmnmal dmeymdn 0b@gMsdonmo mgd0gdal gogm-Rsbsbgfado o bbgs 3nELgdo
5b0dbyemo 3Mma@odal LENYEEGgdobomzgal bgmBababgzomdns nbbE0GNEOL 398-a39Mwdy (http://www.
ies.tsu.edu.ge). 3ogm-mgd(30980L Fnoge6 30Ms@gLmMdgdL bomdmaagbl ab g3od@n, Gm3 Bsma Babgal dgd-
obgggedn dgbadmagdgmoas dgogbmb LENgbGgdalb Bog® myd(30980L go(30gb6000 gs8mBggmmn ebs3mabo;
abggg gbdemgds LEGNLIBEJOL (3o 3gNmo EMJGFNbgdal o6 Lygombgdal v3900 goggdedo ©s sdmazb oo

dgbadmgdmmmdal, bgmobms 3mabdnbmb 3Mndoggmoa bsBomagdo. LEM©I6EG 7L dgydmose mgd3ngdals be-
bgs Ma3gbxaMoz LMo, e oo mgdinadyg gobboemmmao 56 ged8m@magdamo bsgombgdol smwagbsda

qb8oMgdom. 30gm-mgd309d0 goblbsFmmmgdocm 860336gmmzs60s 068 gM©AL(303mobsGmmo 3HmaMmsdgdol
LBs3mgdabsl, LEMEIbEGgdaL gobbbgeggdmmo Logsbdsbosmmadmm dsbgdal gomzgemabbabgdaon.

30009m-mqd(30900b goM@s, 936m 353306M0b bLadsMmommal Immmmab gamamgddo bEwgb&gdL sbgzg be-
330@360 3430 893m0ygbmb 3GmygbmEol oMown demmaon (http://natialaw.blogspot.com/). OQBOBB‘SQ demma-

bg a33myBomos Mgmg396@ Mo 0bgm™mdszos smoGmmnsda gsbbormmo bbgewsbbgs Ladsmmmgdfogo

Logombagdobs s LobsdsGmmm o9 bosMdoGMmoygm gowsby3zg@nmgdgdal aMazmog. demmgo dmozeglb mg-
Fo@ Mo IRaNBIONM, gOHNobgmmsb ©s39330M9dmma babodsMmmmm ob Los@do@Mogm gomsbysgdo-
™g8980L Bad8mbomgamb, dsm 3mgmyg Jobsombgdl dmegst Ladsmmmgdmag 3Mmdmgdgddy gmnboMgdom,
LESGOLEGN NG ImMbo(3999dL s sbggg Mmgmone LG 0gdl babbsgmm 3MLgdal mgdgdol aMazmoag.

© dmenmb, Lodnmoonmo 0385d9d0L Bgmmen, Mmam@ogss ogsmoamsem 30Dmbadol Kamegm®o ao-
bbomgs o 030 ofMgdyma Labsdommm, MmImalb EMHMLs bpgds Lobsdsmmm dmbdgbgdal ndadszns,
3nbbo abobogl LEYMIbEGYdaL dogbadomnE Roormmmdsl Labbogmm 3Mm(39Lda.GmmEmuMa Mmsdsdgda 3o-
fao@ 560l (36mdamo Ladsmaomd(3mbymdal bGMYEEgdL dmMals Jogeml Bbmgmamdn. ado@oMgdamo
Lobodamomm dgx0dMgdgdo, MmamMn(zos gomod xgbbadal, gomgd 3obob, Ggmeg@bab, ¢s6 3038ql, ms3-
Lob, Lobbemal LadoFmEolb LogHmsdm@abm Lobsdsmnmmb, dbmgmom bagogtm mMasbodsznal ©s Lbgs
030&0Mgdmma babadsFmmmmm 3Gm(3gLbgda (36mdomo bogHmsdm@abm dgxndgdgdal bosdo dgwab. ¢dgég-

Lo 9boggMbodg@gdal Lodsmmmal gogMmGg@ob LEMLbEGOL 08adaMmgdama LobsdsMommb 3Mmzgbg-

30 Bomd(3 MmEmBom s g5M 3390 mbgdg MBIMEgdsm, MM (30 MPO(3NSMYMIE 3G brgds gsbsmmgdsda
Fomo Bl smosmgds bEMEgb®qdob 3OmMBqbomma Mmgsmmdobsmiznlb 8mbadbowmgdmom. MgsmuMa, bo-

Fnmo0mo 835dgd0 Mom®mabow babamaqgdmm bLbsgmgdol 8gmmeb bomdmsewmagbl Ladsmmmoalb bgdabdo-
960 Loabol Lbogmgdabsb, 30650056 nbnbo 5gHMNs6gdgb Logzgmgbm GFswoamm Labbagmm dgmmmgdl
L3gEoGNE0 babosmal 3dmby ogemydgdmab gfmam, Mmamma(zss: badsfMmmmgdfngn og30l MMAsbaDdYde,
%399@0b aomhggs ImbadMgdabash, Gog@mdfngo ascgdmadol 3ndsfm 3obmbol dobawaggds, sEgMdgbdo-
61900, ©odoggMgdgmo obyzbgda, LodoMmmgdMago oMadgb@gdol @omoggds doma LybEo s dmogho
dbofggdol dobgogom, 3Mmaggbogma ©s googgco bm@dgdol gsmzgamobbabgds, Lsdsommgdmaga BgMal,
3393900b 8 Dgdama s@3zm3o@&0mgdol Mbstgdol gamdxrmdgbgds. Lodyms30n® MmEM® Msd539db, Gm-



3436 M303306:006 bLOAIGMOL ME@ITJSF0 06M3VCOIHO LESSTJdNL FIMNMPIG0L ©Y6IBHBESY

am® (3 bgbo, Imbogsb mgd@m®al dgggabgds g.6. ,50dqdob" 564 @ 3ma980L bobom, H™Igmdas Imbsboemg-
980 mgd@mEnb obdsmgdom asbabomsozqb 8o dgbEmemgdsl s dom dmog®m s LbE bomggdlb d9dwmama
LodMmEO30mE M585358Dg s bags®m gs8mbimadol @MML gobsmzgemobbobgdma.

936m39mo  33mg3980L 0bLEBEEME 30 LodnmsiogMo Medsdgdo Lbsgmob 3Hm39Lob 8603369mm3s6
bobomb dgoagbl. 3ndmmg@mmo 30bmbgdo dmdsegmgds Mgoemm®, 8603369mm3s6 aooby3980mgdgddy,
boboobsb Modwmgbndg asmsbyzg@omgdol 3od@qdol 3mBd0bs(300% @oyM©bmdom. LGM®g6Egdo, Mmam-
A3 6gbo, MO ganns© 0gmgynsb - 3mbsmhgmggdsm ©s 3m3sbybggdse. Jobmwgdam 53948 gddg ey bm-
b0, bLENY6EG GO0 5365mMnDbgdgb 3MMEmMa3qdl, 033ma396 dgbodadal 3obmMbIgdmmdalbs s LabsdsGmmm
361598 0g3ob, 93b036056 BgFammdom 893mMsboyndgdl s Bamdmawanbyb bgdom seandgb@gdl. g3mmgag-
domab badsmomal 39@bLaddg Godan@ Lodymso® sdsdl ozl dgdwgan LEGYJGNES: ImbecBgmygg-
3L s dm3abyybggdl gdmggem 15-15 Byon dofMomawn 365bgb@s(30g80bomzal ©s 3-3 byma 3mbGM->6-
39396@9d0bsmzgalb s 3MbGM-3Mam3g06@gddy Ladsbybmm. ImbsdsGmmal Hmmb sLEMmmgdl mgdgma,
Mmdgemog badygomgdsl odmgslb LEMI6EOL, go8mogmbmb Fosmo (3M@bs @oLImm LodsMommgdtog go-
ob393bg 3sbabal as3gdom. bEGMEaEE AL gdmagzeom MM 3Mgbgbdo309d0L ImbeddoEgdmsow, MmImob
306353mmd530(3 B Dmax g qRmads odzom 353maygbmb 06 gMbaBo s bmaxg®m oM. LENLgbGgda me-
300 009896 g5005643980mqdgdl 30929689 (30980L LE®JGMEL Jgbsbgd, 8sm ImMab, oy Hmame Mbos
30506560mmb Gmmgdo s Mo 3Mandgb@goa BoMdmaanbmb. bgnwgbBgdal gnsbgds brgds dsma gv-
bonEn dgbEmagdal Jobgogam, doma badsmmgdfngn samdgbBomgdabs s s@gm 3 o@nfgdal Mbsfgdols
35m35mobBabgdaon.

080l gomgamabbabgdom, Hm3 DmangGmo LEYgbE 0 NBO™ Bs3mgdow sgdGonMans 3oty bbggda, 3Gm-
BgbmEab 3sbybobdggdmmdsedn dgmals yggms 350gsbl 3obzgl LandMal badysmgds. mgzo bmaogmor bgy-
©968L 93999b0 MoEgEMBabs s Mgomaddmba@zolb Mbama osb, Lbggdl dgbadmms dg@n Bobomabgds ab-
FoGgm 0do@ocgdygm babsdsGmmm 3Gm3gbdo sg@&onEo 8mbsbomgmdol dabomgdaw. asbsmgamalbabgdg-
m0d, ®m3 g3Mm3mo 33emg3960b 06LbE0EEdn ImJdgwmn nb@gMmab303manbafmmmo 3HmaMmadgdol gsdm of
Lbgomabbgs Logsabdsbommgdmm dobal 3dmby LEM©IbEGJd0 0gMNdb Mogl. 33w bow, bsgymstn dmbadbmg-
3980L Lodsmnmadmogo &qM30bgdoom asdmbs@zs dgbadmms Morma sm8mAbogl 08 b6 gdabsmzal,

™ 05(3 9 as5Bbnom 53580b0 dobs. GBN-9MNTS S, M 3(3 asa20booMs Lo 3mmeMo
MmBgmomaz o6 aoohb dgbodadobo dobs. gom-gmmds LEMYbE3s, MMIgmdss goaz0basts bszmme®
358m(300mqds 93Mm30L3(3MbYMdoL bLEGMEGo LBs3mobMsb s 393306 gd0m, 5xmbadbs, MMI dg3@ds
LE M6, EMIgmoz ababyabdn 3sboyMo ogm, asbbsgmmmadmmo 3Gmamabo asbozoms LBszmadobs
5 LBagmnl 3Mm3qL0b 3obdombyg; ymazgmemoya sd@omco obinbogdol dgogaso aondgmdgbos doma
M9300%9M9dnmmds bLbzgdol Babsdg abamalin® 6oy Lagedm gsdmbgmnbs s dg3mdgdal sdzgdols
d0dab gofgdg odMgdals god8mba@gol gymboon.

dgx08980L Laboom Jgodmgds nmgdgel, HmI 0bmgssona LBsgmgdalb dgmmegdal godmygbgds Bmami(s
m9d&mMgdl, sbggzg LEMIbEIOL nEn 3sdmbgzg39d0L Babsdy oygbgdl. gfMmals dbMog, LBsgmadol 3Gm-
(39b30 LEYEIbE YL 3PMadG oMo Bmma o6 53(30673L 3MMPGLmEJdal 3obyybobdggdmmdal, dommmb ©s
35396 3mobnbmb Labbogmm 3Gm39Ldg. JgmEgh dbMog, sBomaDabs ©s ©obgybogdolb gDom LBsgme
36 00930 RmMadL LEYY6E AL oM 30mgdgma Fobomgdol 3o36mbdols Imgamgmdabagsb. dmgma (sbmgMg-
dab 856damDg a0dmbaygbgdgma, baggmdgmnsbo gobsmmagdals (life-long learning) dobamgda bomds@gdals go-
Loegdl BomImamagbl LbmMa dm@ogsonl dg4dbs s 535dn (396@MomMGo Hmma 0bmgzgsGmE mgd@meL
030bMgds. bLENY6EG oL nbmogaEYsmNE Immbmgbgdbs ©s nb@gMgbgddy BmIPLbomgds bymlb Ybymdl
LBmOgE Sbgmn, baMabbosba gobosmegdol Bnmgdsl s 938 Jgommgdal godmygbgdol dgwgagdo god8mabsa@gds
3018 %mMdgLgdm 8390930 Jombgzgddo, Mas Nbos 0gmb 63dobdngMo Msbsdgrmmgg Logsbdsbosmmagdmm
©569Lgdmmgdob 30Mzgmagbo 3n0dsbo.

27



Natia Lapiashvili

IMPLEMENTING INNOVATIVE TEACHING METHODS
IN EUROPEAN UNION LAW MODULES

Introduction

With the support of the EU TEMPUS project on Innovating Teaching and Learning of European Studies (INOTLES), the
Institute for European Studies of Thilisi State University (TSU)has implemented innovative teaching methods. The
modules on European Union law were among the courses that were (re-)designed in line with innovative teaching
and learning approaches.? These include hybrid learning approaches combining the traditional classroom teaching
method with the elements of Problem Based Learning (PBL), E-Learning and Simulation Exercises. Such teaching
methods allow students to play the roles of decision makers in dealing with various legal issues and case studies,
enhancing their real-life educational experience.

However, the traditional model of lecturing and active discussions in the auditorium after reading theoretical
materials remain an important part of teaching. Such teaching is usually considered as a teacher-focused method,
as opposed to the innovative student-centred methods, as set out below.Traditional method promotes foundation
of the systematic theoretical knowledge, which in law modules is based not only on doctrines, but also encompass-
es overview of case law and standards developed by the various courts and tribunals. That said, lectures should
never take the form of a monologue and discussions must be an important part of explaining the theoretical issues.
Further, the teacher should encourage and not force discussions among students.

In principle, the creation of theoretical foundation and active brainstorming should be conducted in parallel
from the very first lecture.Whilst self-directed learning is central to the below discussed innovative teaching meth-
ods, students need some guidance of specialist in the area, particularly when first introduced to such a complex
subject as the European Union law. The theoretical part of the lectures lays down a secure foundation for students
intending to establish themselves as experts with deep understanding of the structure and operations of the eco-
nomic, legal and political institutions of the European Union. On the other hand, the mentioned innovative teach-
ing methods aim to develop the necessary skills for students to appraise and criticise the application of different
legal principles and rules based on obtained theoretical knowledge. Students indeed appreciate efforts of profes-
sors behind the innovative teaching approaches, in creating of the engaging and competitive learning environment
with real-life scenarios. Overall, such attitude promotes interest of the students towards the study discipline and
facilitates deep learning.

In view of the mentioned, this paper provides an analysis of the innovative teaching methods that are actively
used in the European Union Law modules at the Institute for the European Studies, TSU. In particular, the paper will
overview the essence of PBL, E-learning and Simulation methods, share experience of their implementation at the
Institute and provide suggestions for their practical application.

Problem Based Learning (PBL)

PBL is a teaching method based on active learning approach, which allows to structure and organize the teaching
and learning process in a more efficient way. In general, PBL primarily aims to assist students in gaining profound
knowledge and skills. It relies on students actively working for an extended period of time to investigate and re-
spond to engaging and complex questions and problems of the relevant academic course. In PBL, the staged se-

1 Innovating Teaching and Learning of European Studies (INOTLES) project; For further information, please visit webpage of project

at http://www.inotles.eu/
For more information please see EU Tempus Project Training of the Trainers handbook, available at http://www.inotles.eu/sites/
inotles/files/TEMPUS%20Handbook_0.pdf.
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quence of problems presented in a specific context represents the stimulus and focus for student activity.3Success-
ful use of PBL method largely depends on the carefully selected and designed problems that motivates the students
to undertake the independent research, cooperate with each other and offer possible solutions. As PBL encourages
dynamic and engaged study process, it instigates the students to obtain a deeper knowledge in the study field, as-
sists to develop confidence and self-discipline.PBL method is based on the assumption that teachers are facilitators,
rather than chairpersons. Discussions about the open-ended problems serve to stimulate learning.* The problems
raised for PBL assignments are typically in the form of real-world challenges. They have no right or wrong answer;
rather, the solutions are based on students’ ability to think critically, to structure their inquiry, to apply previous
knowledge, and to actively research the identified problem. However, it is also worth noting that application of PBL
method can be quite time-consuming, hence it requires careful planning of the syllabus topics, in order to manage
delivery of the whole course program.

While almost any course can incorporate PBL and it proved to be very useful in many disciplines,® PBL is a
particularly desirable teaching technique at law modules. The use of PBL facilitates the provision of an integrated
curriculum: theory and skills can be taught together and socio-legal aspects of law can be considered in the light
of the practical problems and the general legal principles regulating those problems.® In the context of European
Union Law modules at the Institute for European Studies, EU’s current challenges represent great topics for dis-
cussions and application of PBL method. The teacher encourages the students to read their homework critically
and analytically. Rather than gathering and memorizing facts and other information, they are supposed to identify
the problems and issues, which would be interesting to discuss in the class. The teacher is a group facilitator and
students engage in self-directed learning, identifying and solving problems, as well as reflecting on their experienc-
es. Such problem-solving and individual-focused approach assists confidence and self-motivation of the students.
Some of debate topics are suggested by the teacher, some represent student choices, as a result of reading various
articles and other materials or just following news. For instance, frequently raised questions, necessitating the use
of students’ previous knowledge and analytical skills, would be:

e How does the European Union compare with other international organisations? How do you understand the
term “super-state,” often used to describe greater political integration in Europe?

e How can you explain the fact that only two member states voted against the European Union Constitutional
project?
e Is European Union law indeed an autonomous legal order within the system of public international law?

e Would you consider the legal relationships within the EU to be more vertical by nature as compared to hor-
izontal legal relationships in public international law?

¢ What are the advantages of becoming the member of the European Union, considering the unprecedented
extent of sovereignty given up to Brussels by the existing member states?

¢ Should the European Union become more decentralised in the future?

e What is the role of the European Court of Justice in applying, developing and making the European Union
law? How does this compares with the function of other international tribunals, for instance, the Interna-
tional Court of Justice?

e What are the causes and consequences of Brexit?

e What are some myths and truths related to EU-Georgia relationships?

e What are your predictions on the future of one of the greatest political projects, such as the European
Union?

These and other unresolved questions address ongoing and real world problems and challenges; consequently
the PBL approach promotes life-long habits of learning. This motivates students to identify and apply research con-

3 Boud, D., Faletti, G.(1997). “The Challenge of Problem-based Learning”, Psychology Press, pp 1-2.

4 Stanford University Newsletter on Teaching, Winter 2001, Volume 11, No. 1, p. 1,at http://web.stanford.edu/dept/CTL/cgi-bin/
docs/newsletter/problem_based learning.pdf, last visited 10.05.2017.

5> Ibid, p.1.

6 York Law School (YLS) Guide to PBL, An Introduction to Problem-Based Learning for Law Students, p.9,at https://www.york.ac.uk/
media/law/documents/pbl_guide.pdf, last visited 10.05.2017.
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cepts and information, work collaboratively and communicate effectively.” Teamwork is also an essential aspect of
PBL, as it helps learning in groups, in which the students feel comfortable developing new ideas and raising ques-
tions.® When discussing the above issues at the class, PBL is used as a student-centred approach, which requires
group work and analysis, in this way also developing skills such as teamwork and public speaking.

However, there are some important aspects to consider when applying the PBL method. Most importantly, while
some students have better leadership skills and enjoy self-expression, others may need more encouragement to
participate in the class discussions. Some students may find engagement difficult due to language limitations. For
instance, at the Institute for European Studies, the lectures are held in English, which is a foreign language for most
of the students. In addition, due to the interdisciplinary programs of the Institute, students come from various
educational backgrounds. The ability to express themselves with legal terms could be quite difficult for students
not having a law background. In such circumstances, encouragement to engage in the class discussions will lead to
greater benefits. The student sharing experience about teaching at the Institute reveals that many students who
have been passive in the beginning had significant progress throughout the teaching and learning process. The
active everyday discussions improved their confidence in speaking in English in front of others and expressing their
opinions without being afraid about making mistakes.

PBL method specifically aims to develop analytical abilities by drawing students’ attention to actual problems
and teaching how to overcome obstacles. This teaching method, successfully implemented at the Institute for Euro-
pean Studies with considerable institutional support, can be a model for other educational institutions in Georgia.

E-learning

E-learning became an important part of education in the twenty-first century. In the era of smart phones, tablets,
notebooks, kindle, digital books and rich online databases, visiting libraries became unnecessary. With the rapid
development of the digital age, it would be a mistake to limit the learning process to the use of textbooks. Techni-
cal innovation encourages teaching innovation. The access to the relevant technical tools make the teaching and
learning process more engaging and interesting.In this regard, one innovation in teaching is the use of educational
videos during lectures. Another improvement is to have pre-recorded lectures for each subject, accessible for stu-
dents by logging with their details in the university portal. Video lectures are becoming more and more popular
nowadays, while only a few years ago such perspective was unimaginable. The main advantages of video-lectures
can be viewed as helping full time-working students by bridging the gap caused by their absence during lectures;
assisting students having difficulties with the understanding of certain doctrines or issues, as well as giving students
the possibility to review critical sections and check their notes.? The Institute for European Studies is one of the
very few educational establishments in Georgia that offer such opportunity to its students. The video recordings of
interactive lectures of the European Union Law modules and other courses are available on the Institute’s website
(http://www.ies.tsu.edu.ge). Video lectures are aimed to increase the effectiveness of the learning process and to
enable the students to cover any lectures they might have missed. Most of the master and PhD program students
are employed full-time, hence their absence from classes are often due to work-related reasons. On our digital
portal, separate lectures are recorded under each topic of the syllabus, which facilitates students’ learning process.
In particular, video lectures give additional teaching time to students, who could not fully comprehend the course
topics through the classroom lectures and textbooks. Students can view the lectures as many times as they wish,
achieving a better understanding of the discussed issues. Video-lectures are particularly important in teaching in-
terdisciplinary programs, considering the diversity of educational backgrounds of students.

Video-lectures can connect teachers and students from different academic cycles. For example, the newly ad-
mitted students have the possibility to review recorded lectures before starting the course, hence they can prepare
ahead of time. The primary goal of video-lectures recorded at our Institute is to ensure their interactive content

7 Duch, B. J., Groh S. E., Allen D. E. (2001). ,The Power of Problem-based Learning: A Practical "how to" for Teaching Undergraduate
Courses in Any Discipline®, Stylus Pub.

8 Stanford University Newsletter on Teaching, Winter 2001, Volume 11, No. 1, p. 2,at http://web.stanford.edu/dept/CTL/cgi-bin/
docs/newsletter/problem_based learning.pdf, last visited 10.05.2017..

9 Ronchetti, M. (2009),“Using video lectures to make teaching more interactive”, Conference ICL200, Villach, Austria, p. 1, athttp://
www.icl-conference.org/dl/proceedings/2009/program/pdf/Contribution_010.pdf, last visited 10.05.2017.
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in order to create motivating working environment. The recorded classes are based on frequent interactions with
the audience in order to sustain attention and assist learning of users of video-lectures. In brief, video lectures are
perfect self-study tools which, together with reading study materials, allow the student to gain the comprehensive
knowledge about the study course.

In addition to video lectures, within the European Union Law modules the students are encouraged to use
professor’s personal blog (http://natialaw.blogspot.com/). This blog provides useful information on different legal
topics discussed during classes. The blog includes the list of hyperlinked cases grouped thematically, their short
summaries with the focus on main legal issues, statistical data, as well as theoretical abstracts explaining the rele-
vant legal topics. For instance, in the context of the European Union law, the frequently discussed disputes include
West Tankers v Allianz'°, Gazprom-Lithuania dispute referred to the ECJ'1, Micula Bros & ors. v. Romania (ICSID Case
ARB/05/20)*? and others. The blog assists the students to obtain the factual information and the key legal points
of landmark decisions, discussed during lectures and provided in leading textbooks. The students have reportedly
used this blog to prepare for simulations, exams and also to make their power-point presentations, as the hypo-
thetical cases which students solve at exams and simulations are of similar format. Nowadays blogs are one of the
most common method of learning, which can offer the introductory content on the study course by providing useful
information in the form of short summaries. In the past, teachers would submit articles to various teaching journals,
waiting several months for approval before their work being finally published, while in modern times, blogging has
become a fast, effective, and easy way for teachers to publish content and communicate with the audience.13 In
this way, blogs allow students to resolve their queries and doubts before gaining broader knowledge throughout
the course.

Simulation exercises

Simulation exercises, such as group case studies and moot court, which simulate the court hearings, serve the aim
of engaging the students in deep learning. This ensures profound understanding of various legal issues, transferring
the obtained knowledge to new problems and situations, as well as seeing legal questions and processes in action.
Role-play simulations are well known among law students. Various moot court competitions, such as Phillip C. Jes-
sup, Willem C. VIS, International Criminal Court, World Trade Organisation, Jean Pictet, Telders, M. Lachs Space law
moot courts are some of the most notable competitions. Most university law faculties have a mooting component
in some form and at some level, yet not officially acknowledging its crucial role in education in order to prepare
the student for professional realities.1* In fact, simulations are a very useful teaching method for any legal subject,
as they combine the best of traditional learning outcomes, along with role-specific assighnments that leave room
for demonstration of impressive advocacy skills and creative problem-solving. Simulation assists development of
the most important skills for future lawyers to prepare them for the competitive world, such as: organizing a legal
argument, differentiating fact from opinion, applying law to fact, leading every argument to convincing conclusion,
prioritizing legal arguments by their strength and weaknesses, considering professional and ethical norms, improv-
ing legal writing, legal research and oral advocacy skills.1> The moot courts also teach students how to manage the
relationship with the judge, which can be quite stressful. Advocates are supposed to assist the court, rather than
teach or debate with them. If the judges do not follow argument after several attempts, the speaker must be able to
move on to alternative submissions. Overall, the performance of the students is assessed based on both theoretical

10 see at http://natialaw.blogspot.com/2015/01/west-tankers-v-allianz.html.

11 see at http://natialaw.blogspot.com/2015/01/eu-gazprom-lithuania-dispute-referred.html.

12 see at http://natialaw.blogspot.com/2015/01/micula-bros-ors-v-romania-icsid-case.html.

13 Romano, L. Papa, L, Saulle E, “The Importance of Teacher Bloggers”, at http://www.teachhub.com/importance-teacher-bloggers,
last visited 10.05.2017.

14 Lynch. A. (1996) “Why do we Moot? Exploring the Role of Mooting in Legal Education" [1996] LegEdRev 3; 7(1) Legal Education
Review 67, at http://www.austlii.edu.au/au/journals/LegEdRev/1996/3.html

15 Lebovits, G. Gewuerz, D. Hunker, D. (2013) “Winning the Moot Court Argument: A Guide for intra-and-intermural moot court
competitions”, 41 Capital University Law Review 887, p. 2, at http://cisgw3.law.pace.edu/cisg/moot/Winning_the_Moot_Court
Oral_Argument.pdf, last visited 10.05.2017.
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knowledge and practical skills, including maneuvering around the arguments of different strength and managing
time.16

The simulations are ultimately designed to help participants learn to become better advocates and be-
come more self-conscious about applying their theoretical knowledge to real world situations. Mooting
differs from public speaking or debating, although it shares some common characteristics with the latter.
Moot Court is based on the art of persuasive advocacy and it has been part of the process of training
lawyers for centuries.l’” Moot Courts involve different tasks and are a form of assessment, which com-
bines both knowledge of substantive law and possession of various skills.1® Apart from gaining deeper
knowledge around various legal issues, by participating in moot courts, students are challenged by the
persistent public policy questions and achieve better understanding of the role of the judiciary in the
democratic system of the country.!® Participants are given common facts and general instructions. They
are supposed to work in teams in both writing written memoranda and presenting their positions in oral
form. Role-play simulations are usually followed by feedback in which participants — with the help of an
instructor — reflect on how they performed, their strong and weak issues to consider for next simulations
or any public speaking occasion.

At the Institute for European Studies, simulations constitute a significant part of the teaching and learning pro-
cess. Hypothetical cases are prepared based on real, often landmark, cases or combination of facts of several cases.
Some examples of such hypothetical cases are provided in Annex 1 of this article. Case scenarios are typically based
on the legal questions, which are unsettled or that have been subject to recent developments.Students are usually
divided in two groups - claimants and respondents. Based on the given facts, students analyse a problem, discuss in
teams, research the relevant law and case-law, submit written memorials and present oral arguments. The students
are graded according to their team performance as a whole, considering their legal arguments and advocacy skills.

The typical simulation has the following structure: The claimants and respondents are each given about 15
minutes for main presentations and 3 minutes for rebuttal and surrebuttal. There is no cross-examination session.
The role of the judge is played by the teacher, who enables the students to demonstrate their knowledge by answer-
ing the case-related legal questions. Students are given time to prepare for their presentations, during which they
are sometimes allowed to use internet and sometimes not. They also divide roles between themselves. Students
make decisions about the presentation, including how they work and what issues they present.

Unlike class discussions, groups of students are acting as competitors, rather than collaborators, which creates
incentives to go beyond basic legal regulations and invent creative counter-arguments for each raised argument.
Considering that some students are less active than others, it is professor’s responsibility to make everybody speak
by addressing particular participants with questions. Apart from some students dominating the discussion, while
others are reluctant to contribute, there could be also unequal sharing of workload, which must be discouraged.

Another challenge in simulations is that often one group of students may have considerably better case to
argue. Lawyer’s profession demands to act in the best interest of the client, even if the lawyer does not believe to
have a strong case. This must not disadvantage the group of students having more difficult task, conversely, if they
will defend their position well, this must reflect on their grades. After completion of presentation, the teacher asks
the students to forget their roles and provide legal assessment of the facts of the case. It is quite interesting to ob-
serve whether the team members indeed believed in the position they were supposed to argue. After explaining
what the outcome was in the real case, which served as basis of the hypothetical case, the individual team members
receive feedback on their performance. The teacher reflects on the effectiveness of their research and team work,
as well as on the quality of their presentations.

16 A Guide to the Philip C. Jessup International Law Moot Court Competition, published by Chinese Initiative on International
Criminal Justice, athttps://www.ilsa.org/jessup/jessup15/Jessup%20Guide%20%28International%29%20.pdf,last visited
10.05.2017.

17 “Mooting: What is it and why take part?”, Oxford University, Law Faculty, at https://www.law.ox.ac.uk/current-students/
mooting-oxford/mooting-what-it-and-why-take-part, last visited 10.05.2017.

18 Lynch, A. (1996) “Why do we Moot? Exploring the Role of Mooting in Legal Education" [1996] LegEdRev 3; 7(1) Legal Education
Review 67, at http://www.austlii.edu.au/au/journals/LegEdRev/1996/3.html, last visited 10.05.2017.

19 Bell, K. (2002) “Using Moot Courts in the Classroom”, National Council for the Social Studies, Social Education 66(1), pp.42-45, at

ttp://www.socialstudies.org/sites/default/files/publications/se/6601/660110.html, last visited 10.05.2017.




Implementing innovative teaching methods in European Union Law modules

Overall, through simulation exercises the students gain necessary knowledge and skills, which they can effec-
tively use at the work place. Importantly, content of simulation cases must reflect the learning outcomes, as the giv-
en teaching method is chosen to reach outcomes set in the course syllabus, and assessment is designed specifically
to evaluate how well the learning outcomes have been achieved by the students.

Conclusion

To sum up, the described innovative teaching methods improve the self-discipline of the students to organise their
teaching process and increase their comprehension of various legal issues by putting them in the context. As inno-
vative learning methods are based on combining formal learning (e.g. transfer of knowledge) and informal learning
(e.g. learning by analysing, discussing and offering creative solutions), they develop students’ various abilities such
as problem-solving, organisational, presentation and group work skills. However, this does not mean that the de-
scribed methods are an easy solution for teachers as such methodology transfers the active role to students in the
study process. In fact, it is quite challenging exercise for teachers, as it requires good time management, careful
planning of the discussion topics, identification of the interesting issues and cases to capture the students’ attention,
good use of audio and video tools, encouraging play of various roles and creation of the environment, where every-
body feels comfortable to express their opinions. Most importantly, successful implementation of the innovative
teaching methods at any faculty requires enthusiastic innovative educators with the relevant skills. The mentioned
methods must be applied quite carefully in a view to build up the confidence of the students and not vice versa. For
instance, in their feedback the TSU Institute for the European Studies students particularly appreciated the fact that
during the course their opinions were accepted without criticism, no matter how wrong they were. Unfortunately,
many teachers still chose to follow the textbooks very closely leaving too little room for analysis. Effective teaching
involves understanding of the materials, rather than just memorizing and later forgetting them. Moreover, even
very good lectures cannot guarantee the deep comprehension of the explained information, unless the audience
feels engaged in the process. This is why it is necessary to change the traditional teaching approach and focus on
the interactive learning instead. To sum up, application of the innovative teaching methods creates considerable
challenges for both teachers and students. On the one hand, giving pro-active role to students in learning does not
diminish the responsibility of the teachers to lead and influence the process. On the other hand, learning through
argumentation does not exempt the students from reading necessary materials. However, the innovative methods
offer quite different approach on how to read those materials. Students’ learning patterns are largely influenced by
the fact that the student is in the centre of the learning process. In achieving deep learning, the key to success is
establishment of the right motivation and the innovative teachers have a central role therein. As a result, the focus
on students’ individual needs and interests facilitates life-long learning and results in improved academic achieve-
ments, which must be the primary objective for any modern educational system.



34 9360m30b83m@b9M0b JoMmormma gambsma, Ne2-3, 2016-2017

ANNEX 1

Below are some examples of simulation exercises that were included in the revised syllabus of the European Union
law module:

Group exercise 1 - Case study

“FUTURE IT SERVICES” is an Italian manufacturer of computers, which it has supplied to companies in Italy
and France for the past ten years. FUTUREIT now plans to import computers in Germany. “FUTURE IT
SERVICES” has learned that under the German legislation a license is required for the import of computers.
German authorities consider license applications in the beginning of each year. “FUTURE IT SERVICES” was
informed that Germany places an annual limit on the number of computers that may be imported and has
regulations stipulating that computers can only be sold through government sales outlets.

Please advise “FUTURE IT SERVICES” regarding the application, if any, of the EU law to the given situation.
Group exercise 2 - Case study

Britney Spears, an ltalian citizen, was an employee of the Church of Zoroastrianism in Germany. She later
decided to move to the UK to join the local religious organization “Single Religion”, which conducts the
systematic comparison of the doctrines and practices of the world’s religions, including Zoroastrianism.
She was denied an entry permit to work at the “Single Religion” by the UK Government based on public
policy considerations.

Britney brought a claim based on the UK Act on Labour 1977, implementing the Free Movement of Work-
ers Directive 64/221/EC. The Free Movement of Workers Directive 64/221/EC article 3(1) sets out that a
public policy exception had to be ‘based exclusively on the personal conduct of the individual concerned’.
The UK had not implemented this element of the Directive. The government had believed Zoroastrianism
to be harmful to mental health and discouraged it, but did not make it illegal. The English Court of Appeal
refused to grant either permission to appeal to the UK Supreme Court or to make a reference to the Euro-
pean Court of Justice. The English Court of Appeal believes that on the one hand, the scope of discretion
of the UK government to implement the directive, and on the other hand, the wording of the UK Act on
Labour 1977 and case law developed by the UK Supreme Court thereof is sufficiently clear. Therefore there
was no necessity to refer to the European Court of Justice regarding compliance of the English law with the
EU law. Britney referred to the Commission, which subsequently initiated the infringement proceedings
against the UK. Britney also would like to receive damages as she remains unemployed for a few months
due to court’s judgment and the failure to refer to the ECJ.

[Students are divided into three groups: Applicant (Commission), Respondent (the UK Government) and judges of
the ECJ)

In the revised courses on International Investment Law and EU Law, the following simulation exercises were
incorporated:

Group exercise 1 - Case study

Georgia has concluded a BIT with France. The BIT contains the following clauses: 1. Investment is any com-
mercial activity carried out with foreign capital 2. Investor is a foreigner or a company registered abroad,
which has no business administration seat in Georgia 3. BIT protects investment and related legal relation-
ships 4. NT clause 5. MFN clause 6. Protection from expropriation clause 7. Dispute can be solved either
in Georgian courts or in ICSID, provided that the investor waits for 18 months before adjudication to “cool
off” the conflict. Both France and Georgia have signed the ICSID convention.
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Company “Zet-Hotels” is registered in France, but undertakes no commercial activities there. “Zet-Hotels”
has bought a chain of hotels in Georgia and obtained written permit from Georgian authorities, which al-
lows “Zet-Hotels” to apply to ICSID in the case of revocation of permit. After 4 years of starting investment
project, Georgia had an unusually cold winter and “Zet-Hotels” is forced to install new heating system in
the hotels. “Zet-Hotels” has ordered a heating system manufactured in Venezuela and executed payment
thereof. Georgia has bad diplomatic relationships with Venezuela, as the latter has recognized the separat-
ist republic of Abkhazia. Soon after these events, an administrative act is issued in Georgia, prohibiting us-
ing any metal products originated from Venezuela, because the Venezuela-produced metals contain sub-
stances dangerous for human health and life. “Zet-Hotels” requested the administrative authorities the
information and scientific proof that the metal is indeed dangerous, but the authorities did not provide
such information, stating that it was confidential. “Zet-Hotels” has suffered significant economic losses as
for payment of the heating system price and the non-operation of its hotels throughout the whole winter.

“Zet-Hotels” applied to you to obtain legal consultation both on procedural and substantive aspects of the
case, namely which rights are breached and whether “Zet-Hotels” is entitled to apply to the ICSID tribunal.

Group exercise 2 - Case study

In 1989, Mr. lashvili, Georgian investor, established in UK a joint venture for the production of chemicals
(CHEMOPLANT), where he held 70% interest. The remaining 30% of the company’s stock belonged to “WE
RULE”, the UK public entity.

In 1992, the construction of the chemical plant and other CHEMOPLANT operations had to be discontin-
ued because of company’s financial crisis. In the ICSID arbitration brought by Mr. lashvili against UK under
the Georgia-UK BIT, Mr. lashvili blamed “WE RULE”, whose actions he attributed to UK, for misinforming
him about the costs of the project, which turned out to be significantly higher than originally estimated.
He also referred to the fact that in late 1991, 30 million USD had been irregularly transferred from his
personal bank account as a loan to CHEMOPLANT, upon the order of “WE RULES’s” representative in
CHEMOPLANT. UK justified such action by need to compensate the farmers who were dislocated from the
territories, where the plant was built, as well as to compensate the environmental damage.

Please advise the parties on both procedural and substantive aspects of the case.
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Tamar Kochoradze

EU CONSTITUTION RECONSIDERED - CHALLENGES OF THE EU PERCEPTION

Introduction

Heads of states and governments of the EU member states met at the meeting of the European Council in Laeken,
Belgium, on December 14-15, 2001. One of the issues on the top of the agenda appeared the establishment of the
European Convention that would deal with the elaboration of the new document corresponding to the vision of
the future Europe. The representatives of the EU member states declared, that in the situation when the European
Union is introducing its single currency and its enlargement is becoming irreversible, also following the terrorist
attack in the USA on September 11 that has brought a rude awakening, Europe stands at the crossroads®. The Euro-
pean Council spoke about the “dream of a strong, unified Europe” that is about to come true as “the unification of
Europe is near”10. At the same time, a number of challenges and open questions were posed concerning the lack of
close ties between the EU and its citizens, the role and perception of the EU in a fast-changing and globalized world,
division and definition of competences between the EU and its member states, the nature of the EU institutions and
instruments, level of democracy, transparency and efficiency of the EU, economic, social, environmental, migration
and other issues, etc. European Council declared that the time has come for such open questions to be adequately
responded and that simplification of existing four Treaties was necessary to achieve greater transparency and bring
the EU closer to its citizens.

For these purposes, the European Council established a Convention comprising 15 representatives of the
Heads of State or Government of the Member States, 30 members of national parliaments, 16 members of the
European Parliament and two Commission representatives, tasked to debate on the future of Europe and elaborate
a new simplified document. In June 2004, as a result of multi-year negotiations, the Convention came up with the
draft text of the new document that was entitled the Treaty establishing a Constitution for Europel! (hereinafter the
“CT”). After some amendments, the CT was signed in October 2004 by 25 member states of the EU. The European
Parliament, by a large majority, endorsed and wholeheartedly supported the ratification of the CT1Z that should
have been done individually, by all member states for the CT to enter into force.

Majority of the EU member states (15 countries) decided to pursue the ratification through national parlia-
ments without holding a referendum on the acceptability of the CT by their national citizens. However, France, Den-
mark, Ireland, Luxembourg, Netherlands, Portugal, Spain, Czech Republic, Poland and the UK chose to set binding
or non-binding referendums?3 either because of the requirements of their national legislations or for some political
considerations. After ratification of the CT by the national parliaments of Greece, Hungary, Italy, Lithuania and
Slovenia and the ‘yes’ vote of Spain in the non-binding referendum in February 2005, the nationals of France and
Netherlands said ‘no’ to the CT in May-June 2005. Although followed by the ‘yes’ vote of Luxembourg in July, the

2 Presidency Conclusions, European Council Meeting in Laeken, 14-15 December 2001.

10 |d., see in particular Annex |, Laeken Declaration on the Future of the European Union.

11 Official Journal of the European Union, C series, No 310, 16 December 2004.

12 Daily Notebook 12-01-2005 of the European Parliament, available at http://www.europarl.europa.eu/sides/getDoc.
do;jsessionid=058D022C18EB2A6749BEB7982B634646.nodel?pubRef=-//EP//TEXT+PRESS+DN-20050112-1+0+DOC+XML+VO//
EN&language=EN#SECTION1

13 EU Constitution Newsletter, The Federal Trust for Education and Research, May 2005.
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rest of the member states decided to cancel the planned referendums and ratification procedures, as they did not
make sense anymore.

Following the failure of the CT, a new intergovernmental conference was set!* for writing a new Treaty
that would simply incorporate the changes to the existing four ones. As a result, the new document — the
Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Com-
munity (hereinafter the “Lisbon Treaty” or “Treaty”)!° - was prepared and signed in Lisbon in December
2007, that entered into force on December 1, 2009.

Interestingly, before the signing of the Lisbon Treaty, the chairman of the former constitutional Convention,
stated in the open letter on October 27, 2007 that the Treaty of Lisbon is the same as the rejected constitution; only
the format has been changed to avoid referendums®. In fact, as it will be discussed below, all articles of the CT have
equivalent articles in Lisbon Treaty containing more or less the same legal texts; merely the sequence, numbering
and composition have been changed. Only several articles of the CT were directly removed: Article 1-6 referring to
the supremacy of the EU law, Article I-8 defining EU symbols, and Articles 111-128, 1V-437, IV-438, IV-439, which had a
purely technical nature, specific to constitutional document (repeal of earlier treaties, succession and legal continu-
ity, transitional provisions relating to certain institutions). However, at the same time the Lisbon Treaty introduced
some important political and perceptional changes that appeared crucial in the discussions around the CT.

Consequently, this paper aims to examine whether in fact there are any substantial differences between the
CT and Lisbon Treaty from the legal and political standpoint, determine the reasons for the failure of the first and
success of the second, and argue that the challenges related to perceptions of the European Union by the member
states and their nationals and lack of unity lie at the heart of the whole process.

Constitutional nature of the CT and Lisbon Treaty

First, before examining major differences between the CT and Lisbon Treaty, one should have a closer look at the
nature of the both texts. Mere titles such as a Constitution or a Treaty may not necessarily define the legal context of
these documents. For example, the fact that the founding document of the International Labour Organization (here-
inafter the “ILO”) is a Constitution does not change the status of the ILO as of international organization and certain-
ly, the mentioned document cannot be considered as a Constitution, in its classical meaning, but rather a charter or
a statute. On the other hand, the European Court of Justice (hereinafter the “ECJ”) traced the constitutional nature
of the EEC Treaty back in 1986 by saying that “the European Economic Community is a Community based on the rule
of law, inasmuch as neither its Member States nor its institutions can avoid a review of the question whether the
measures adopted by them are in conformity with the basic constitutional charter, the Treaty”!/, meaning at that
time the Treaty establishing the European Economic Community (Treaty of Rome). Later, ECJ specified even more,
that “the EEC Treaty, albeit concluded in the form of an international agreement, none the less constitutes the con-
stitutional charter of a Community based on the rule of law”.1® Obviously, the purpose of the ECJ was to strengthen
the legal importance of the Treaty and to show its constitutional nature, meaning rather a body of fundamental
principles and rules. In contradiction, the European Council explicitly stated that Maastricht and Rome treaties “will
not have a constitutional character”?,

In its classical meaning, as well as according to the state practice of the European countries mostly belonging
to the constitutional law order, the Constitution is strongly associated to the existence of a state and is seen as an
expression of the will of sovereign people to manifest itself as an independent political entity and to organize itself
for the purpose of a state?C. Although in a much broader sense, Constitution may simply imply a body of fundamen-

14 European Parliament Resolution of 7 June 2007 on the roadmap for the Union’s Constitutional Process (2007/2087(INI),
P6_TA(2007)0234.

15 Official Journal of the European Union, 2007/C 306/01.

16 Traitéeuropéen : “les outils sont exactement les mémes, seul I'ordre a étéchangédans la boite a outils”, Le Monde, 26.10.2007.

17" Les Verts vs. European Parliament, Case 294/83, Judgement of 23 April 1986.

18 Opinion N1/91, ECR 1991-10, 14 December 1991.

19 European Union, Presidency Conclusions, 11177/1/07, Brussels, 21-22 June 2007.

20 WimVoermans and HenkGriffioen, The European Constitution and the Relations between European and Member State Powers,
ZeitschriftfiirStaats-und Europawissenschaften, Vol. 5, No. 1, pp. 25-45, 2007.
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tal principles or established precedents (for example in case of the unwritten constitution of the UK) according to
which a state or organization is governed?!. In the absence of a unique definition, the term Constitution is rather
linked to the perception - how the people of certain countries may feel towards it.

Since the elaboration of the CT, the debates have been very active as to whether this document in fact is
a Constitution. The discussions did not stop after the adoption of the Lisbon Treaty since the absolute ma-
jority of articles being part of the CT were incorporated in it that raised questions about the constitutional
nature of a document formally called a Treaty. And vice versa — the CT has also been challenged to be a
Treaty rather than a Constitution especially taking into consideration that its title is a Treaty establishing a
Constitution for Europe.

Some authors argued that the CT looked very much as a treaty, even if it contained fundamental law for the EU
and its title was rather preconditioned by the existence of the “European dream”, implying the ultimate unification
of Europe, although the CT failed to meet all the requirements in this regard?2. In contradiction, others conclude
that the CT is a constitutional will of the EU member states and should be seen as such?3, as well as because it is
a codification of the existing EC and EU law, the case law of the ECJ and builds on the constitutional traditions of
the members states24. Even more, as the Lisbon Treaty incorporated the principles of the CT and functions of the
member states can no more be found at the EU level, and while EU unites not only states but also its citizens, the
Treaty is in fact a Constitution?°.

Some explain that the Lisbon Treaty is not a constitution because:
—the intention of Lisbon Treaty drafters was obvious — it should not have been perceived as a constitution;
—the term constitution appears nowhere in Lisbon Treaty;

— Lisbon Treaty was designed to amend existing treaties, while the CT would have been a new document,
standing alone;

— Lisbon Treaty was adopted through the procedure of ratifying an international agreement (in accordance
with the national legislations of member states) while CT required referendums as it was designed to ex-
press the will of the citizens of EuropeZ®;

— the process of its creation was one typical of international treaties conducted through intergovernmen-

tal negotiations?”.

However, if we consider Lisbon Treaty from the standpoint that in order for the document to be a constitutional
one, it should contain rules regulating the exercise of political power in a given political entity and that they must be
seen as embodying fundamental basis of society within the polity, than Lisbon Treaty is definitely a constitutional
type of document?é,

Obviously, the tension between constitutionalism and intergovernmentalism exists and some conclude that
the lack of democracy in the EU and the decision making process rather come under the logic of intergovernmen-
talism although the ECJ played an important role in developing the constitutional law?°.

21 shorter Oxford English Dictionary, 5th edition OUP, Oxford 2002 .

22 pavlos Eleftheriadis, Constitution or Treaty?, The Federal Trust for Education and Research, London, UK, 2004

23 Julianne Kokott and Alexandra Ruth, The European Convention and its Draft Treaty Establishing a Constitution for Europe:

Appropriate Answers to the Laeken Questions?, 40 CMLRev, 2003.

Voermans and Griffioen, supra note 12.

25 Jens-Peter Bonde, From EU Constitution to Lisbon Treaty, Foundation for EU Democracy and the EU Democrats in cooperation
with Group for Independence and Democracy in the European Parliament, ISBN: 87-87692-71-6, May 7, 2008.

26 philip Bremner, The Lisbon Treaty: A Constitutional Document, Not a Constitution — a British Perspective, Aberdeen Student Law
Review, October 2008.

27 Antonio D’Atena, The European Constitution’s Prospects, Book: Hermann-Josef Blanke, Stelio Mangiameli, The European Union
after Lisbon, Constitutional Basis, Economic Order and External Action, ISBN: 978-3-642-19506-8, 2012.

28 1d.

29 Migel Poiares Maduro, How Constitutional Can the European Union Be?, The tension between intergovernmentalism and
constitutionalism in the European Union, New York University Jean Monnet Working Paper No. 5/04, March, 21 2010.
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This way there is no scholarly consensus on the nature of the CT and some even consider that it has a hy-
brid treaty-constitution nature3C. Ultimately the debate is not only a legal but a political one3! as well that
may largely depend on the political visions and desires of those involved. Some conclude that those who
want to turn the EU into a federal state would like to see a Constitution and those who oppose a federal
state — oppose a Constitution32. Hereby, the debate remains between those embracing a federalist ap-
proach by promoting a political vision of European unity and functionalist’s views opting for transnational
cooperation based on immediate functional needs33.

Legal differences between the CT and Lisbon Treaty

Although containing a vast number of equivalent provisions, it is noteworthy to identify some important legal dif-
ferences that exist between the draft text of the CT and Lisbon Treaty.

— Primacy of the EU law:

CT contained an article directly saying that: “The Constitution and law adopted by the institutions of the Union
in exercising competences conferred on it shall have primacy over the law of the Member States.”3*

The authors of the Lisbon Treaty decided to remove such a bold statement and instead incorporate some justi-
fication to why the Community law has in fact a primary character. As a result, a non-binding declaration concerning
primacy was attached to the Treaty, which made a reference to the judgment of the ECJ and portrayed the suprem-
acy of the EU law only through the prism of “the settled case law” that is a cornerstone principle of community law
and thus should be obeyed3>.

—Common space:

Both the CT and the Lisbon Treaty aim to “offer its citizens an area of freedom, security and justice without
internal frontiers”36.However, in comparison to the CT, the Lisbon Treaty is not so unconditional and introduced a
reservation that the absence of internal frontiers “in which the free movement of persons is ensured” is acceptable
only “in conjunction with appropriate measures with respect to external border controls, asylum, immigration and
the prevention and combating of crime.” Hereby, the member states chose to maintain the possibility for the control
of their external borders. This is especially noteworthy with respect to the immigration crisis that the EU experi-
ences nowadays due to the thousands of asylum seekers from Syria. Lisbon Treaty allows member states to restrict
the free movement of persons for the mentioned reasons, while the CT did not include such possibility, obviously
because, as in other cases, it aimed to create a higher degree of union.

In the same Article, the drafters of the Lisbon Treaty chose to specifically emphasize that “the Union shall es-
tablish an economic and monetary union whose currency is the euro.3”” Though the CT aimed to create the same
economic ties and also introduced euro, this was not incorporated in the part of the EU’s objectives.

— Competences:

Both the CT and Lisbon Treaty deal with the competences and relations between the EU and the member
states. Although on substantial basis both documents say the same, the drafters of the Lisbon Treaty considered it
necessary to emphasize that “competences not conferred upon the Union in the Treaties remain with the Member
States” and that in fact “national securityremains the sole responsibility of each Member State”38.

30

Laurent Pech, The Fabulous Destiny of the EC Treaty: From Treaty to Constitution to Treaty Again?, Irish Journal of European Law,
Vol. 15, No. 49, 2008.

Jean-Claude Piris, Does the European Union have a Constitution? Does it need one?, Harvard Jean Monnet Working Paper 5/00,
Harvard Law School, Cambridge, MA 02138 USA.

Kimmo Kiljunen, The European Constitution in the Making, Center for European Policy Studies, Brussels, 2004

Grainne de Burca, Reflections on the EU’s Path from the Constitutional Treaty to the Lisbon Treaty, Fordham Law Research Paper,
2008.

34 Article I-6.

35 Lisbon Treaty, Declaration 17.

36 Lisbon Treaty, Article 3[2]; CT, Article 1-3.
37 Article 3 [2].

38 Article 4 [3a].
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— Charter of Fundamental Rights:

The draft of the CT made a Charter of Fundamental Rights of the European Union of 7 December 2000, as an
integral part of the document thus emphasizing the importance of the rights and freedoms contained within3°.
Obviously, this appeared not to enjoy wide EU support as Lisbon Treaty removed the Charter from the body text
although stated that”. The Union recognizes the rights, freedoms and principles set out in the Charter ...which shall
have the same legal value as the Treaties”49. At the same time an explanatory non-binding declaration was consid-
ered necessary to attach to the Treaty, which clarified that “the Charter does not extend the field of application of
Union law beyond the powers of the Union or establish any new power or task for the Union, or modify powers and
tasks as defined by the Treaties”*1.This way the introduced changes appear to have a more technical, rather than
substantial nature as the Charter, although not being part of the main document, maintained the same legal value/
force as the Treaty itself and the ECJ continues to use it both in legislation and in judgments®2.

— Additional citizenship:

In comparison to the CT, the Lisbon Treaty chose to explicitly state that “Every national of a member state shall
be a citizen of the Union. Citizenship of the Union shall be additional to national citizenship and shall not replace
it.”43 With such reference, on one hand the Treaty emphasized that the national citizenship of each member state
is not something that the EU intends to eliminate, however at the same time the EU has its own citizens who are
directly linked to it with certain rights and obligations.

— National parliaments:

Lisbon Treaty strengthened the emphasis on the role of the national parliaments through imposing the obli-
gations to forward to them draft European legislative acts and notifications about the applications for accession to
the EU, enabled the parliaments to take part in Treaty revision procedures, etc.** In addition to this, Lisbon Treaty
introduced the right to veto for the national parliaments with regard to family law?>. In particular, the national par-
liaments gained the authority to oppose measures concerning family law with cross-border implications within six
months after notification. In such case, the decision by the Council shall not be adopted. The obligation to notify
national parliaments in this regard was never incorporated in the draft text of the CT.

— Financial institutions:

Lisbon Treaty chose to include the European Central Bank and the Court of Auditors in the part of EU’s institu-
tions*® that was not the case with respect to the CT.

— Social security:

A member of the Council can declare that the draft legislative act with regard to measures in the field of social
security affects important aspects of its social security system and refer the issue to the European Council. In such
case, the Lisbon Treaty enabled a possibility for the European Council to take no action®” that could not be the case
according to the CT.

— EU accession:

The draft text of the CT contained only the reference to the respect for the EU values that seemed sufficient
for a candidate country to be eligible for accession*®. Authors of the Lisbon Treaty chose to make a special empha-
sis and reference to the so-called Copenhagen criteria that also needed to be taken into consideration. Although

39 T, Title I, Fundamental Rights and Citizenship of the Union.

40 Lisbon Treaty, Article 6.

41 Lisbon Treaty, Declaration 1 concerning the Charter of Fundamental Rights of theEuropean Union
42 Bonde, supra note 17.

43 Article 9 [8].

44 Article 12 [8c].

45 Article 81 [65].

46 Article 13 [9].

47 Article 48[42].

48 Article I-58.
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not explicitly naming membership conditions laid down by the European Council in June 1993 in Copenhagen?®,
the Treaty clearly stated that the conditions of eligibility agreed upon by the European Council are something that
count9.

— Simplified procedures:

In comparison to the CT, Lisbon Treaty envisaged simplified procedures for the establishment of a) European
Public Prosecutor’s Office from Eurojust®! and of b) police cooperation in relation to the prevention, detection and
investigation of criminal offences®2. The amendments introduced to the text of the Lisbon Treaty enabled that in
case of the absence of unanimity of the Council, which defines the operational measures, the initiative and the will
of at least nine member states will suffice for automatically granting the authorization to act.

— Energy area:

In comparison to the corresponding article of the CT, the Lisbon Treaty emphasized that if severe difficulties
arise in the supply of certain products, the Council should decide the measures appropriate to the economic situa-
tion exclusively “in a spirit of solidarity between Member States” notably when this concerns the area of energy>>.
It is perceived that this change was initiated by Poland, which feared the agreement between Germany and Russia
on creating a gas supply by means of an underwater pipeline through Baltic Sea, avoiding Poland®*. The spirit of
solidarity thus obligates Germany and other EU member states to take into consideration the interests of other
actors.

— Climate change:

At the time of drafting the Lisbon Treaty, the problem of climate change gained more international importance
and it was incorporated in the Treaty as one of the worldwide environmental problem that needs to be effectively
combated®>. CT did not contain such specific reference.

— EU symbols:

With the aim to make the treaty look as technical and unemotional as possible and play down its signifi-
cance®®, text of the Lisbon Treaty completely removed the reference to the symbols of the EU that were stipulated
in details by the CT>’:

“The flag of the Union shall be a circle of twelve golden stars on a blue background.

The anthem of the Union shall be based on the “Ode to Joy” from the Ninth Symphony by Ludwig van Beethoven.
The motto of the Union shall be: “United in diversity”.

The currency of the Union shall be the euro.

Europe day shall be celebrated on 9 May throughout the Union.”

Instead, the adherence to the above-mentioned symbols was included as a declaration in the final act of the
TreatyS. Later the Constitutional Affairs Committee of the EU Parliament endorsed the use of these symbols for

Presidency conclusions, Copenhagen European Council, 21-22 June 1993.

50 Article 49 [49].

51 Article 86[69e].

52 Article 87[69f].

53 Article 122 [100].
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55 Article 191[174].

56 Sebastian Kurpas, The Treaty of Lisbon — How much ‘Constitution’ is left? An Overview of the Main Changes, Center for
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all formal activities®®. This way, although not a part of the main treaty, EU symbols remained in practice, exactly as
envisaged by the CT.

Issue of European Identity

Apart from some legal differences that exist between the draft text of the CT and Lisbon Treaty,the authors of the
latter introduced major political and perceptional amendments, mainly in the preamble of the Lisbon Treaty, that
affect the understanding of what type of document is in fact concluded, what is the vision for the future of Europe,
how the new stage of European integration is seen and how this is linked with the understanding of the European
identity.

First efforts to officialize the concept of “European identity” are found in the Document on the European
Identity published by the Nine Foreign Ministers in 19730, The document defines the concept according to two
criteria: common heritage, interests and obligations and common external policy, i.e. relations with the world. The
first criterion serves as an instrument for measuring the unity of nine member countries and the European identity
is understood as “the diversity of cultures within the framework of a common European civilization, the attachment
to common values and principles, the increasing convergence of attitudes to life, the awareness of having specific
interests in common and the determination to take part in the construction of a United Europe”. The values itself,
are cherished through legal, political and moral order and determined to defend the principles of representative
democracy, rule of law, social justice and the respect for human rights. Nine member states were determined to
achieve the latter through establishing the system of political cooperation and taking a common action, “where pos-
sible and desirable”. This leads to a second criterion, which sees “acting as a single entity” in relations with the rest
of the world as a determinant of the European identity. This way the member states believe that the security of each
country will be guaranteed more effectively although emphasizing that unification is not directed against anyone or
inspired by a desire of power. At the same time, the institutions and procedures chosen for the implementation of
the common external policy “should enable the distinct character of the European identity to be respected”.

Maastricht Treaty incorporated the reference to the “European identity”, however solely through the prism
of “common foreign and security policy ... which might in time lead to a common defence”.?! The latter is seen as
the reinforcement of the European identity. “Assert its identity on the international scene” appeared as one of the
objectives of the Union®2, however at the same time the Treaty was emphasizing the respect towards the national
identities of the Member States®3. Later, Amsterdam Treaty as well as Lisbon Treaty maintained the reference to
the European identity in the same frame of common defence policy. At the same time, the Lisbon Treaty strength-
ened the respect for the “national identities inherent in their fundamental structures, political and constitutional,
inclusive of regional and local self-government”®4,

Surprisingly, the draft of the Constitutional Treaty did not contain any mentioning of the term “European
identity”. Instead, the preamble stated that “while remaining proud of their own national identities and
history, the peoples of Europe are determined to transcend their former divisions and, united ever more
closely, to forge a common destiny”. This record deserves a particular attention since highlights two most
important elements of a collective identity — common history and common future.

Preamble of the CT makes a reference to the common history of the EU member states by promoting the belief
that “Europe, reunited after bitter experiences, intends to continue along the path of civilisation, progress and pros-
perity, for the good of all its inhabitants, including the weakest and most deprived”. Common history is an essential

59 EU Parliament set to use European flag, anthem, 11 September 2008, 16:54 CET available at http://web.archive.org/

web/20080912123052/http://eubusiness.com/news-eu/1221140822.65.

Copenhagen, 14 December 1973; countries logically should have included Belgium, France, Italy, Luxembourg, Netherlands,
West Germany, Denmark, UK and Ireland.

Treaty on European Union, Office for Official Publications of the European Communities, Luxembourg, 1992, preamble.
62 1d., Article 2.

63 1d., Article 6.

Lisbon Treaty, Article 3a.
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element of collective identity that leads to the formation of the narrative of “where we are from”?1. The first draft
of the CT even included Thucydides definition of democracy printed in ancient Greek? with the aim to illustrate
the common legal and philosophical roots, on one side, and to emphasize,on the other,that the democratic values
were part of European history long before the US enshrined them?3.

Such reference to common history disappeared in the preamble of Lisbon Treaty substituted to merely “re-
calling the historic importance of the ending of the division of the European continent and the need to create
firm bases+ for the constructionof the future Europe”. Here the main emphasis is made on simply overcoming the
division points on European continent rather than portraying Europe as a single entity enduring bitter experiences
somewhere in the past.

Through underlying the common history, the draft of the CT logically continues with the will and need of
the peoples of Europe to pursue and build common future — “to forge a common destiny”. This way the
CT sees the European Union as one community with one destiny achieved through overcoming former
divisions. Obviously, this is not only a political or legal but also strongly a psychological element. By en-
dorsing this attitude, the peoples of Europe realize much stronger unity than the one achieved through the
cooperation and coordination of policies. “Common destiny” implies the existence of a single community
driving through the common path since otherwise the destiny cannot become a shared one.

The Lisbon Treaty did not dare to maintain such a bold statement. Instead, the preamble makes a very weak
reference to the “need to create firm bases for the construction of the future Europe” and “creating an ever closer
union among the peoples of Europe, in which decisions are taken as closely as possible to the citizen in accordance
with the principle of subsidiarity”. As illustrated, in Lisbon Treaty future is not committed to be explicitly common
and the close links of the union established is simply something that never have been before (i.e. a step forward tak-
ing into consideration the past bonds) rather than something that in fact is a really close one. The unity established
under the Lisbon Treaty, if not legally (in so far as subsidiarity principle is analogous in the CT and Treaty), but at least
formally, leaves a room for believing that the decisions taken by the member states may be distinct.

While pursuing the goal of achieving unity ever more closely, the draft of the CT at the same time tried to por-
tray united Europe, as such, as “a special area of hope” for the Earth. Such record emphasized the exceptionality of
Europe and the greatness of the peoples of Europe in comparison to the rest of the world. The Lisbon Treaty did not
share such a daring postulate of the CT and chose to stay modest by implementing common foreign, security and
defense policy “in order to promote peace, security and progress in Europe and in the world”. Obviously, one of the
reasons to disregard the reference to exceptionality could also be a danger of creating an anti-American perception
by competing with the ideals of American exceptionalism.

One of the most conceptual distinctions between the CT and Lisbon Treaty, apart from the title, that needs
to be mentioned is that the first is concluded on behalf of “the will of the citizens and States of Europe to build a
common future”®, while the second refers only to “high contracting parties”>. While at first sight it is absolutely
an ordinary thing that, in general, Constitution always affirms the aspirations of peoples while Treaty is a document
concluded between the parties and this fully reflects the principles of international law, however such distinction
may lay at the foundation of why Treaty is more welcomed than Constitution. High contracting parties, whether
united or not, at least maintain the perception of separate entities with their own communities, which decided to
establish “an ever closer union” and attain common objectives. In comparison, the CT argues that the establishment
of the EU reflects “the will of citizens and States of Europe” and aims to build common future. “Citizens and States of
Europe” is a term already underlining the existence of one society “united ever more closely”, of a single entity hav-

1 Armin von Bogdandy, The European Constitution and European Identity: Potentials and Dangers of the IGC’s Treaty Establishing a
Constitution for Europe, Jean Monnet Working Paper 5/04, ISSN 1087-2221, 2004.

2 “Qur constitution ... is called a democracy because power is in the hands not of a minority but of the whole of the people.”
Thucydides’ Description of Democracy (2.37.1) and the EU-Convention of 2003, Mogens Herman Hansen, Greek, Roman, and
Byzantine Studies 48 (2008) 15—-26, 2008 GRBS .

3 Erik OddvarEriksen, John Erik Fossum, Mattiaskumm and Agustin Jose Menendez, The European Constitution: the Rubicon
Crossed?, ARENA Report No 3/05, ISSN 0807-3139, 2005.

4 CT, Article I-1.
5 Lisbon Treaty, Article 1[1].



EU Constitution Reconsidered — Challenges of the EU Perception

ing the common will and pursuing the common destiny and thus clearly identifying itself with the European Union.

Hidden perceptual intent

Following the failure of the draft text of the CT and the no votes of referendums, in 2007 German Federal Chancellor
Angela Merkel sent a confidential letter to the governments of the EU member states® posing twelve questions
concerning the amendments that should have been introduced to the CT in order for it to become more acceptable
and easily endorsable. The letter was leaked and it revealed the important perceptional challenges that logically
stood behind the failure of the CT and thus needed to be addressed.

Questions referred to the introduction of the following initiatives’:

— Returning to the classical method of treaty changes, instead of the CT, and maintaining the four existing
treaties in force;

— Not to include an article on the symbols of the EU in the Treaty;
— Not to include an article explicitly stating the primacy of the EU law;

— Not to make the Charter on Fundamental Rights as a part of the Treaty but to make a short cross refer-
ence instead although having the same legal value;

— To address the newly emerged challenges for example in the fields of energy, climate change or illegal
migration;

— To highlight Copenhagen criteria with regards to enlargement;

— To address more the social dimension of the EU;

— To enable opt-in/out provisions to some new policy provisions introduced by the CT.
Apart from this, two most important perceptual questions set bluntly were the following:

— “How do you assess the proposal made by some Member States using a different terminology without
changing the legal substance, for example with regard to the title of the treaty, the denomination of EU
legal acts and the Union’s Minister for Foreign Affairs?” and

—“Do you agree that the institutional provisions of the Constitutional Treaty form a balanced package that
should not be reopened?”

This way the propositions clearly indicated that there was no intent to change the institutional framework of
the CT and the problems were not related to its legal content but rather concerned the perceptual part of the docu-
ment. It was not about the introduction of qualified majority voting or more powerful European Parliament, or even
a legal personality of the EU.Moreover, it was not even about the primacy of the EU law, Charter on Fundamental
Rights or even the EU symbols, but in how all this was in fact packaged and portrayed, how was all this named and
delivered to the society as well as to member states, and what perceptional feelings did they instigate.

These perceptional challenges, first of all, concerned the title of the document — EU citizens and member
states would rather welcome the novelties as amendments to the existing treaties that aimed at achieving
“an ever closer union” rather than becoming “united ever more closely” “to build a common future” un-
der the framework of Constitution. In reality, if adopted, the CT would legally create absolutely the same
context as did Lisbon Treaty. As illustrated above, the introduced legal amendments do not make substan-
tive differences between two texts and are rather perceptional than legally distinct. However, what could
ultimately differ was the political and personal perception of the EU and the amendments brought to the
preambles were in fact the most essential ones.

In Treaty ambit, as long as it is concluded by the contracting parties, it’s easier for the member states as well
as their citizens to maintain national identity and the feeling of sovereign actors, even if in reality this feeling may

6 Debates at the European Parliament on the Roadmap for the European Union’s constitutional process, Brussels, 6 June 2007;
Bonde, supra note 17.

7 JEF Europe answers to Merkel’s 12 points-questionnaire, JEF Europe, Press Release, 30 April 2007.
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prove to be just an illusion and even if the ECJ states that Treaty has a constitutional character. And vice versa, it
is much more difficult to believe that your national identity and sovereign will still counts if you are united with
others under a document called Constitution that you’ve been always taught to be something comprising one state
and one entity, even if legally and in practice the provisions of the Constitution do not have purely constitutional
nature and is rather operated under the principle of intergovernmentalism. In fact, it is not surprising that one of
the reasons for the no votes to the CT on referendums is believed to be nationalistic factors® and the use of term
“Constitution” is seen as symbolic pushing towards a single group of European peoples®.

Also, it is much more convenient to accept and live with the understanding that the countries are united around
the common values and principles while discussing together what should be the future of Europe rather than forg-
ing a common destiny, which foremost means psychologically and politically thinking and acting as one. The CT did
not need the reference and a special emphasis on European identity, which by the way does not necessarily imply
the existence of collective self-understanding'® and, as illustrated above, throughout the EU history it was rather
understood as the adherence to common values and principles and the implementation of common foreign and de-
fense policy. The CT had an ambition to already represent a product “of the will of the citizens and States of Europe”
having the common past and pursuing the common future. Left without such perception, the Lisbon treaty, instead,
could not at least avoid the reiteration of European identity as a minimum standard for a more united Europe. It
should be acknowledged that, despite the existence of a single entity, the EU member states remain others to each

other both in what is different between them and in what is common?Z.

Conclusion

The whole process related to drafting of the CT and finalized with the adoption of the Lisbon Treaty clearly reveals
one of the most important challenges that the EU faces and was never able to overcome— the lack of unity. This
deficiency concerns not only problems related to the political decision making but foremost to the perception of
the EU by the member states and its citizens. In fact, it is the perception that preconditions the existence of chal-
lenges related to politically acting as one entity. The EU member states and its citizens were proposed once to stand
higher their sovereign aspirations and national mentality and this attempt was called the Treaty establishing the
Constitution of Europe, but the attempt failed. The countries and its nationals appeared not to be politically and
psychologically ready to take such a huge step ahead and realize that what may follow the ever closer union is being
united, even if formally, under a constitution being founded on the will of citizens and not a treaty of international
law character emphasizing the existence of high contracting parties.The drafters of the CT had a clear vision and
they wanted to see Europe as one, politically and mentally, not only member states, but its nationals as well, that
would enable the real development of the EU. Although rejected at that time, the future of Europe in fact depends
on this understanding — whether notwithstanding the political, national and cultural divergences, it would be able
to overcome the existing perceptual challenges and conceive the EU exactly in the prism of united citizens, acting
together and having a strong will to forge a common destiny.

8 AnkeGrosskopf, Why ‘non’ and ‘nee’ to the EU Constitution? Reconsidering the Shock of the Dutch and French Referenda, paper
presented at the EUSA Tenth Biennial International Conference, Montreal, Canada, May 2007

° Bogdandy, supra note 57.
10 Gerard Delanty, Is There a European Identity?, Global Dialogue, Volume 5, Number 3/4, Summer/Autumn 2003,

11 Leonard F.M. Besselink, National and constitutional identity before and after Lisbon, Utrecht Law Review, Volume 6, Issue 3,
November 2010.
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ol Byl 3Gm3gLbdy.

2. 3mb(393@Yd3mMa bsbama

2.1. 0@96&™mdab 356bodmaMmnb dzgenmds:
0©96™Mds — 3mb (393G Mo mmo bodb ey

200096@™Mdgd0... 56 >0l ab, Madg3 F39b 3830JMmdo, sMsdgw b,
Goboob ghomewss ggb 3g0dmmdo” (Goff & Dunn, 2004, g3. 1)

mamtz Dg8mbbgbgdmmo gmobs 898 y39mgdl, 0qbGmds, Mmam (3 3mb(39% (309, 5303805b64M0 mz0m-gss-
B30l @ (3bmzMgdal dg3Mo sb3gd@nb 360d36gmmzgseba gmgdgb@ns. myd(3e, Joba ByLG 360d36gmmdabs
5 3mb3Mg@Mmo 356LbabmgMgdal Rodmysmndgds Lszdome Mommos. 0@gbEMdal Ladmaswme domgdmma
35bbodMZMds g3mm36om @M0RL (1957) (,gMHomdab dgamdbgds”) s sbg®LbmbL (1992) (,6sGdmbabznma be-
Bmaomgdgdn“). 08 306856 qdgd0wsb bamgmos 5g(396@0 LodMasmgdadyg, gMmmdsdy. od(3s, nybEm-
30l gbobgd 53 bIoMow godsMmEnzgdamo s bygdome dmbomgsbo nggdal domds baydama of sMal nmena,
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09bos(3 0d0@m3, MmMB 0 bGMd0L (3698L sGogMmma s30mgd0m@n bgggmmb Bam8mdawaqbgmo nygbgdlb s
0J9sb a0dm3nbomg, nan bdnmow bbgemsabbgs 3mb993(3090006 5M0b ©s 393806 qdmo.

00gb@mdol dgbobgd dzomom gobbadmzMgdgdl s3smgdon® Bystimgdda ¢3560b36gmm 3gHommsedwmg
0dgbsm 0dz00me@ 3bzmgdom, M3 DmgogGomo 333mg3oMo ,35635M8gd0m sbaMJosbgi” Loydmmdl
(Abdalel et. al., 2006). dsm03g dgxzsobgdom, ,LmEosmu® 8936090909330 0gbG™MBAL 3Mb39%53(305 0BLEG -
396@90 358mboyqbgdmom 08sbg GaMmmms sbsmo@ 0 MMsE, oMy 53sb dEMgMmo modgMmaGmms 0dgom-
36930s" (Abdalel et. al., 2006, a3. 23). macm 39803, Brubaker & Cooper 30060 3339830 50bdbaggb,
™3 00096@™dob 3Mb(39%(300L dbEM3z56980L gsdm, MM, [ngn] dmmnsbsw Jog(39L @og0ByYgdaL* (ng39,
a3- 1). o339, o0b0dbymo 3mb39x8(300L Yofymas o6 0dbgdmms LEmE0 0ol gomgzsmabbobgdom, H™3
1 39bb3bgm smbrgmmdo bmznsmn 3g(36096989dLs s FmBagbagy Lygmmgddo bszdsme @enbgms dabo
36393899 ba300b Lo gombdy.

2.2. 000gb&mdal dsbobooocmgdmgdo

Abdalel-85 s 30b3s 3memgagdds (2006) ghom-gMmds 30M3gemgdds 353ma3:m535bgb 0@gbE™dab Radmm bb@n
5 30dmygbgdomn asbbodmgmgds. doom gMmsbgmabgsb gobsbbzegglb dabssmbo s dgmsebbdgds, Mmami(s
00968 mdab Lodobobm gemg396@gdo: ,d0bssmbo smbaMmb 3mmad@ oo nabGmdal s@LL... [brmem] dgoms-
bb39ds ammobbdmdlb xamxob dogbom asbosMadamo 398 gamMool Jobss@bol momdsbg mobbdmdal bo-

®0bbb” (0739, a3- 1).

30093 9Mm0 3mb3938omm@o doamds B38moygbgl s38mMgdds Goff & Dunn (2004) moznsbor badMm-
390 ,00096@™ds s gEmdsmMn 3mmn@n3s”. smbadbym 3mdemogs30oda dom Rsdmaysmodgl n@gb@&mdal
mobo gbesdgbGymo dobsbosmgdgma: asbbbgeggdommds, dsgemygfmabgds, dmdbommds, dgddbsmds
(33- 4). 306390, gobbbgeggdomds ammabbdmdl ngb@mdal REMmogMmomdaoc dybgdsol. bgas@onn abdg-
aM5(3000b 07 - gb M0l 0abG Ml gmEmBomgds, ,080L babssmdwga, Mag Bzgb o6 gomm®. Lbgs bLo@ygzgdom,
»gOM30mmo 006G M0l MALsbmzsba dmbads, 39Mdm, Bobo dgbadmgdemmds, gsbbodmgMmb o 30b sMob
359M0006930b 9360 s 306 @3bm* (Triandafyllidou, 1998, a3. 598). s0bndbyyemo bggs@oym®o 0b@ga®aznob
Jdggase (bdnmsw LEGIMgMEN3Nmo) Yomodogds ,bbgs’, MmBgmoa BaMd8mamggbl yzgmoexngmlb memgbl
5 bogmygd 360d3b69mmgabl, gomg B396"; dmaxg® gb brgdbmws bbgol, Mmamz 38Mab, asbdsm@gdols
Ra8myomadgdol baggymdggma® (Jukarainen, 2003, a3. 219). 533560 bgas@onGo 0@gbGoyn0Mgds dggbads-
3905 000968 Mdgd0b ,LogoBMgdsol, MM gosmAngbol dabbom nymb 3wdngsm LagMmmbal s s30L 353"
(nd3g, 33. 218). a5bbb3zo39350mbab s ©s39330Mgd4mns dgm g gmgdgb@meb - IMsegemagmm3bgdobmasb.
030l 3oMomgmyMae, Mm3 330mmdom B3960 meg0b 0gbGngn30Mgdalb bbg0bgsb 356bbgsesgdmmaw, hzgbo
0©9gb6@™dab gm3nbo a33mmgds bLoGgsogmo 3mb@gdbEab dgbedadabsw. sbg dsgamomsm, 3MmbiMgdmm Lo-
&o30090 306mz69053 dgadmgds baba aobgal 3ob, Bmam(3 @gal, Gmmb, Lbgs gocmsfgdsda 3o msgabo
5300 0gbBogznfgds as83900mb gMmgbymon 56 sEaammdmngn ngbBmdal Logndzgmdy. nwgbBmdg-
30l 3MogomEgmmzbgds aymabbdmdl, MHmI o6 smbgdmdl dbmmme 9Mon 0gbGmds, sMsdgm Medwgbndy
096G Mds ao3mgbsl sbgbl s 456LbsdM3MI3L NbEnznEMsMYM ©s RanRY® J(3935L. 83539 3mb6GgJLE 0
bdoMow ©a9ds MMIgmodg 0gb@mdab MInbsbGmEmdal Ly jnmbo.

dgbsdyg, 3mdbommdal 3mb3993(300 aymabbdmdl 03 god@L, MM 0gbEmMdgda o6 oMol gojbotgdmmo,
3m8maqbmo, Imedbgma o6 BB 0350 go6LbadM3Ma@a. 3oModom, 0gb@mMdqdal 5®Rg3s 56 Jsmn dabssmbo
dgodmgds dgn(33ommb @Mmagdoo 96 dmdngsw. Pierre Bourdieu-b Ln@y3zgd0m, ,3mmgd@oncn 0gbEmbal
3396906mmds M0l 3Mm(39L0 8 oGS ‘ama(y [bogsbn]” s Jgbsedsdobow ozgmgds dnwdngsw domonymagdol
LoddMmEME-858 gMnsemnEo bggMmmgdaol dgbedsdobaw® (Jukarainen, 2003, a3. 218). m13(39, 33sbmsbagy, nwg-
b@mdgd0 500l 1630dwg3Mmmo ©s babosmmgds bobgmdmagmdol domama batabboon.

dgmorb g, Goff & Dunn-ob dogH smbgfama dmmm gmgdgb@ns dgddbsmds. 53 3mbEgdb@do ngbGm-
35 bgmmgbm@o Jdbomagdss, Moy Radmysmndgdmmos asbbbgeggdmma babmgsmgdogn osf@&mmgdal dogm.
»@Eo0(300b a53mambgdab” 3mbsgyzns smbg@mb o3 339693emmdsl. 9.6. 3gbbogcgdal LogMge (‘Lieux de
Mémoire’) (Nora, 2001) 800Rbg3s y3q9mmsdq 3603369mm 3560 0bGmMEammo 8mzmgbgdo @s sanmgdo gMobogab,
babgm3bogmbmgol 6 bgdabdogma Lbgs xamnobogab. ‘Lieux de Mémoire’-als 3mb3gg300 oh39698L, Hm3
obGmEns Mmoga@ 50l 3g43bnemn, 306500006 (MBo(30omNEn) bBME00L BgFabab brgds (30m3gmmo dmgmg-
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6930b badgabds, bbggdal 30 - 0gbmGomgds. Hmam& (3 3bge3m, 0gbG™Mds ©s abGmMos ddnMmo sG0sb
©5393906 930 ©s M0 d3ob BoM3mmmaqbqemos domo asbzam3q3qde.

0399850, 9MmM36mmo 0gbGMds, smdsm, yzgmadg dmogfo 0gbGmdas s Bomdmamagbl gsobbbgssg-
d5mdab, 3Megemeyzgmmabadol, Imdbommdabs ©s d943bsmdanl ab@mMomemo g53mygbgdols domsge® Boge-
momb. 358ga m9330 gsbboemmm 046905 gMM3bmmo 0qbBMqdaby s gMo-babgm8Bogmb 3mb6E9JLEd0
3obo Mmmo. 38 30Dbom, 0gbG™dol 3memodnjolb dmsgemn Bysmmagdos obgmn mgansmamo ©m 31dgbd-
b0, Hmgm@gdas 56nb, dogomoma@, 3mbLGo@w (30900, LGsGbLEINMo Imbs3939d0 s dmmodngnHo Lo-
&Y3000 333mbgmydo.

2.3. ob@mmool godmygbgds gmmgbaem oogbBmdgddo

00968 Mol 3mmo@ngs, 369 ‘vx9d& Mo asbbmamads’ (Laffan, 1996, g3. 83), msbsdgommzg Labgmadbo-
gmb ob@mEMosdo 360d36g9mmmzabo gmgdgb@ns. bogombamnddab, 3o@MmomEB0Dddabs o ,bs3nmsm Jzgysbe-
Leeb Igomm 3o3d06mab* bbgs gm™doom (Jukarainen, 2003, a3. 219), 9GHm3bymo 0gbGMds ymzgmmgolb Bo-
M3moEagbos yzgmedy BomBs@qdmmon dmmodoimmo 3MmEedgob - gMo-bsbgmdBogmb - mggo®ndsgnob
3od@mM®L. 56gMmbmbal (1992) (36mdama 39dmozsz0s 9Mqddy, Mmam s BomBmbabzom babmaswmgdgddy,
396300 5mbgmb 98 nwgsb. saMgm3g, 09y 0gbEmdal 3d565dcmmdal gmeg dbscgl 393b90s3m, 3603369~
mmgsbos Imbsbomyg od@mMgdal bagzombo. Mmgme (s Jukarainen (2003) 3563568530, 96l 33569dcmmds ©s
96m3699mn 000968 mdal Rsdmysmndgds Bamdmawagbos 3mb Mg mmon ab@gmad@ oo wadznfgbmdal,
3mmo@0gnme@ go3mmgbnsbo grmo@ob bogddnsbmdal bggmmb® (a3. 219). bamgmos, B3 abGmEoab bg@s be-
Fomgdl ab@mmMogzmbagdl, MHmamey odoQaaomﬁ/bogoSBOEomQUBQm go@olb, MHmImgdag 0bGMMosL sys-
039396 dogy39Mdmgdmo, 33mgz00-badgsbogHm Lad80sbmdody oxrdbgdom, LabgmadBogml Rstgzol
a0Mgdg (Karlsson, 2007, 3. 8-9). o13(39, s8mbagmam g3em30b ymggoem 3m3mbab@ne Mgendgddoa, ab@mto-
3mbgdo Lobgm3bogmb g3LsbyMgdmwmbab dsmn nEgmEmann®o mal BgbEngol dbsfmosggfom s msgos-
bor 0L 65dMMBgddo abGMEoal Fbmmme 3mMb M g& M 3gHommgddy Bminbomadoom. dgbsdsdobs,
obEmEnsb 543b 3m@gbznamo 0dal, HM3 gobgl 3mmo@0nbgdama s 35603mma300b bagsebo ©s Robsgzem-
©qb 3mmo@ oMo Lodsmmmoom (Karlsson, 2007, a3. 9). 53 g539600, obGmM0ob Bgms bdoMow BoM3mawaqbl
3mB8s35m0 Mmamdgdabmzgal Bombaemoa dmgmgbgdal dgbobgd Bobomgd bodsmmmgl. gb dmazesb obGmMaob
0qgMEMa 0@ g58myqbqdsl, Losz 9Mm3bymo 0gb&mdgdal gm@mIs300b 3Gm39Ld0 abGMMoal Lawg-
o baMo@ogo gcm 398 ofMgdymadsb 0dgbl, 430935bmAL ,gmbagnHo (36mdagfgdabs s gHmzgbama
5dm9300098mmdgdal gbobgd smsbbmmgab 3gMmb3gd@nggdLb* o gundbgds mgan@ndsnal 3gbsmBeyby-
bdabogol bagntMm gobgmmmdgol (Karlsson, 2007, a3. 12). dgbodadaba, abGmEnal 3mbiMg@mm 3gfamugdbs
0] 0 dnm Bofo@ngzqddy 3mbgb@Mmamgdsl Imdamabgdabs @s gogmgbol 3mbogbol gubdzns goshbas.

dgmergl 3oz, abGmMaol ofgs3mygbgds sbgzg 09853dmdl magan@ndszoal ggMbls0sl, 396Mdme, bpgds
1 396mbm dm4890095980L Mo30mbBamaba(zns s abGmMaal (39 39Mmo Im3gbEgdal LEYma ngbmEnfgds,
(3 bgmb BymdL 5083056930l 3mmad@ o dobbmgmmdada sbgomn dmgmgbgdolb dgbgmal megowsb sto-
©gdsb (Karlsson, 2007, a3. 13). Wingfield (2000) sbgo 36m39LL 9Bmogdl 3mmagd@onGee mGasbobgdam
©530bbmgMgdal s o30bygdsl (3. 246). 5Jgweb godmdEobamyg, JgblngMmgdgdol LagMmm gado sysmndgdl
Lezoom® 65dgbL, 3603369mmzg6 Bobamb 3mabodma s gdmonma Badhmgdal, Hm3mgda(s ,35MG0g50
dgodmads dg0(330mmb, 0d65L obadymamgdama s 3mdomobgdamo 3mmgd&on® mbybg” (Karlsson, 2007,
a3. 10).

3MmgdEonco 0gbEmdal dbsMmaggmal 3Gmgbdn, gmo@gdobomgol 8603369mm3zsb 0bLE®3g68L
Bomdmoggbl 3mbLbEnd(30980. Hmames McGoldrick (2000) 50603653, ,3mbLE G (30900 @s LogMmedm-
Mobm badsMmmsmo asdmoygbgds gfmazbmmo 0gb@mdabs 56 0gb@mdgdol dgbsmhybgdobmzal” (33. 13).
agxcOm 39803, Jobo dggebgdom, 3mbLE oG E00b g5685MEgds Lobemagdmm dgodmgds nymb smbadbymal
Lo 3ombob M390 ao0DMgdobomgab:

n3obogm@o gsggd0m, 3mbLEoG (0900 bgboggdobs ©s gGabgmmmdgdal gsdmbs@mmgdgdos.
abobo BomBmaagbgb LabgmdBbogmb, dabo bambolb 86 bambgdol s dmdsmadggdol gobbsbdmzmab
©m3896@L. 3mbLE0B(E0S MPaosmYMiE sysmndgdl  LuzgMgbodg@b. ob bdofmewm oMol
9hmzbnmo  0qb@mdobs o 83 3mb(3gy(30obswdn  gMMgbama 833008 qd0b  sbobgs. sbama
Lobgmabogmb gMm-gMmmo M3oMm39mgbo bogommadss Jobo 3mbLE NG (300L Bomgds” (a3. 14).
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3basgbow, 3mmo@ngnmo bogyzom gs8mbgmgdo 594G 0nMaE sbm(z0MEgds 0 bEMISLMSE. ngo Ba@Mdm-
003 96L 00qb@&mMdol 3560gqLE (300l s BoggmEmBoMgdgm God@mMAML: ,ab Lol 3s8myqgbgdom, Lmsne-
@0 3d@mMgdo gmMdoMmEgdnsb Mmam@z (3m©bol, Logsogdobs s LmnsmyMa Gmmgdal, sbgsg,
0096@md5d0L, Lbgowobbgs LodmasmgdMog RanBgobs s Fommsb nb@gHadosdn dgmagms dmeals 3g-
BLmbosmuFo MEMgMmmdgdal mdogd@gdo”. s8sbmeb ©s3s3d0Mgdom, Wodak o 8abo gmegagdo (2009)
330935DMd796 G360y abob, Moba godmygbgdama(z Lo@yzom gs8mbgmgda 5ysm0dgdgb bmznsmu Mg-
oML, dom dmMal, xaMBgdobs s PYHMNgMmmMdgdaol oxdbgds s gonddgds (33. 8). o839, PBO™
360d3b6gemmgobns, ™3

»gM36mmo 0©gb@™dab @ab 3n@mbommo 835653cmdal 56smabab... gbd(30s 560l (1) 3men@ o obs

©> dgosdn 03 dobodyymazo@o 356930 gdobomgol gofmmnl sbws, GmImgdai sednsbydol

©0b 30806530 45600365 86 M0baz0LEME 3mImagbabs(30L nbobagl Bobbaw; (2) (36mdngFgdal

sdommgds 03 Mmooz bEMe®ga0gddyg, MmImgda(s 358mnygbgds 3mb 3G g@mmo d3mmodn 3m&o

06396930, gobgymmdgdobs s 80bbgdal mseglh dmbabgggewm; (3) geob 8@ bomaow bsmdmbsobzom

babosmdg, 960bs s 9Mm3bymmo 0©gb@mdol madsdnm, gbabosmob@m®m s BodMmarmndgdam

3Mb6(3983098bg 3980 06xgm@Bs300L Jomgds* (33. 9).

LogFom xs3do, abGmEMaab gubd0s 08 obGmGommo (36mdogMgdal gmEmBamadss, Mabo o335 RoMg-
dmos, Mmam(y 3mmagd@oncn dgbbngMgds o6 3mmgd@omca gMmgbamo ngb@mds, bawag 30tgda, 3go-
MEJ0 ©d 50300 553056L 39330698L obGMGMm boMs@ngmsb. Mmam® (3 3bgosgm, ,gMa babgmabo-
BM 39b30mMEs 3Ms Jbmmme Hmamds LodmgmMab dgdd6al ob dgbamRnbgdals Lodmamgds, ssdge sbgzy
Gmgm®g bLoddmmmgdabs s gobnaMgdamo 0gbBmdal bob@gds” (Laffan, 1996, g3. 84). maaznsn@a bo-
89300 a5dmbzmgdn 3603369mm36 g3o3mqbsl sbmgblL 8mbadbmm gsBosMgdmm 0qbBMdsby. IMIq3bm
M0 030 5965mnbgdL LEMM g 0dsls, 01y Amame nggbgdwbgb gmo@gda bgdmbligbgdamm abl@mdgb@gdl
Rgbmbenmgs 3gmal, Rgbgmabs ©s benmgs 39mal 000g6@mdal 339698mmdals obGmMomem 3Gm35Ldoa.

3. abmFaabl BgFMs bemmgs 39m3n
3.1. dgbsgscmo

83 0330 gobgabomag abBmaal 3mb g8 mm 3gomogdl s 3ohzqb6gd, Mm3 gMmzbymn nwgb@&mdal 3dg-
Bgdmmds Igomme Mol 8353306095990 abGmMoolb d3meodn3n® (Mg-)0bGgM3MgGo(305Lmseb s dgbads-
dobow, gogmgbol sbogbl abGmMoal BgHob 3Gm3gLbbdy. 0bodbmma bszdomm dm3msGemo ngm s dmeno-
80360 ©s 06@gmgd&momymo gmo@gdab dog gs8mayqbgdmms, Mmam 3 gfo-gmon badsbabm 0bb@ -
39680 benm3zs 3gmdo 03 8obbom, HM3 mgbrnbsm bsgmmsmn §8qwgdgdabs s bagdingmob mgan@odszos s
359dm09Mqd06sm m300393698s ©5 Lenmas 30 Imbobmgmdal mz0m-0gbGMd..

d99mga0 ma30, OMIgmo 9bgds brmmgszgmalb gMmazbamo 0gbBmdal gm®mdamgdsb, LEGN]Emco-
M90mos 398093bs0Ms@: mebsdgommag benmgszgmab gMmabamo 0gb&mdol gm@mdomgdobmgal gows-
by3980 Im3g6@0 0ym 3mMINbob3ob @ebaMmgss 1989 baemb. 3 ™ML Lenmazs39m3s Fmadmzgs ©3&mbmdns ©s
53m9) 30009390 9O S05Mgds, Mabaz Im3ygs gMo-babgmdbogmb Mmoo 3mmodn nMo ©sdmy)-
300090mmds 1992 Bgemb. dgbodsdabow, brmmgszgonl dogsmamo oymgamas M bobomaw - bagafMomgsb
93m(3009mg ©d Mggmee ool dgdga 3gMamgda. baggMomgseb Mggmmey30sdmg bsBoemn dma(zegL
dgdmgg Logombgdl - 3afmggmao, dmgmg asbgabomeag 19-g bagyznbosb 3aMggm Jbmgmom m3sdwyg 3gHo-
meb, dofMomsese dmagfn gbaMmmo aogmgbol Bobssmdmga bgge@om® 068 gaMa(30530 mabagzab@ o
Jam@aeob 3mb&qdb@dn. dgmeyg, dodmgabomsg doMggmo dbmgmam m3oEsb 3MINbad3alb ©sed3g0Mgds-
&0 gmznbo 3mbbEGG (30930, mPaznsmaE LEGSEGNLE03gdbs s 33maz0m 65dEMBgdd0. s gbodyg, go-
35065mndgd 3m3MbobGmEm gMsb. boggMomgabo Mgzmea300b 98amBo 3gMommal dgbobgd Bobomdo 3o
ym@omqdsl g3585630mgd 08 5638968 by, MM sdme30gdrmmdsdy (3mEd bboo sMmg ebygdmmao
3Mm3qbo, Bm3gmoz 8obbse nbsbozws 9Mm3bym ngbBmdsbdy amdbmdgdal gomsn39dslb, bgmmabamaw
nym dg4360ma brmmgs 3gonl dmsegfmdal dogm. ©s dmmmb, 50badbyym Bobnml ogebfnmgd sdmejnwg-
dgem benmgs 3godo 0gb@mdnl godmba@mmgdgdals gobbamgaon.
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3.2. by39Mom356 Mgzmmeuy (30537

bemmzs g9mo 0@gb§mdab Rsdmysmmndgdsda gbabs s @3dm 300098 9emgdgd0b
360d369cmmds

53 3gMom@ab 3Gm(39L9d0bmgal Mgmgzo6@ s benmgsznMa gbal 3meogngsznabs (19-g baminbg) s xb-
a6 9mgdabowdn bemmgsqdol admznEgdymagdol degsmomngda. mMngg domasbn dgnme sfal ©s3s330-
96990 g.6. 3og0sfnds(300l 3BmM (39056, AMImol Bnbsbo nym baFgmal bodggmdo sGeybafgma x3d(30-
Gbmd g3l sbndamszns. bernmgs 3MHo gbal 3mngogsnal dmegsto 3obgbo aym aodmdabs ©s MbaGmem
3Nm@mEoda sbodoms300basb bLrmgs Mo gnm@acol gosmfBgbs. dgmgasw, bermmgs39ddn gobzomamms
353056738%g (9636 gmgddyg) do@gdmmdalb gMdbmdgda. bemmgs38s 068 gmgd@memgdds dmaboabgl 960l
3ME0gE0 (306090 56 MbaGmmabgsb benmgs 3@l mabazobE Mo sdmmgds. MbaMgmgdmab dndsmmngdsdo
Bgao@0Ma 0b@gamszool 3Gmzgbdn, gmo@gdds bgmmabymaw gs8moambalb mbamgmgdobawdn Lenmas-
3900L o3m300q8ymads. 3833500 bgmmzgba@ma mobgzob@mEo s (393000 SAMMGds Fnbbow abobagws
Mbammmo 3dommnggemmdob 4393 brmmgs3gdlh dm@al 3memgd@ommo 0gb&mdol 3q436sL. bbgs Lodyzgdoom,
1339 19-9 bay3mb930, benmys 385 gemn@qd8s 3943690 m0baz0bE Mo aggMgbz0s(30s, Mo3 godmagds asgo-
amo, Hmam& (3 00968 ™ol Rsdmysmandgdals bobmg@nn®o BmM3s.

Bgbmbmmzgs 3900 30/ 390m0 Abmgemom mdnwsb 3m3mbnddsd g

Lemmgs 3gdabs s Rgbgdob mMo gobognmo xamggdolb gogMmosbgdobs ©s sbamo babgmdBogmb 9g39&-
Mo doMm3z0lb dobbom, sbemewhsdmysmadgdmma dzgybol dmemodozn® obGgdmnddgbdl gMmmoa gMm3zby-
o 096@mdabmgab gbsgommgdmes gMmnsbo ngmemmaons. dgbsdsdobsw, Agbmbmmgszgmal d94dbols dm-
3968056, Fno3mdaed ©s0bym a6 5bommo” Rgbmbemmas 3mMa ModmMogs s o oszmm d3qmmdgdo
080bogab, ®m3 ,3bmgEgdsdn go98eMgdabs m@a bambobash d98masto gmmo Bgbmbenmas 3m&o g@als 3mb-
(398G0s" (Bakke, 2004, a3. 25). gb d(309mmdgdo bsmmow 36l sbabmma Rgbmbemmgs 3gmal mggozasmn@
©m393968 9330, 3507 AmMal, 3mBLEG G 0sbs s LEGSGLE 03530, sbg3g, 33mgznm 653GMIgddo.

3m6b 80300 s 965

Bgbmbemmas 3gmab 1920 Brob 3mBLEG G300l GMebs ,B396, Rgbmbemmagszn gMa“ 80560dbgdL 0dsb, Mm3
mogmado Mdsmmgb bodsMmommgdmoz mbgdg d99(390096 sbamo J39ybol RsB8mysmmndgdol mgan@nds(o-
sb 08 30Bbom, HMI LogMom gMdo gs99Mm0sbgdaobacm Bgbo s Lrmmgsza bamboa. gbsbmsb ws3s3doMgdam
Rgbmbemmgs 3ob@gdo 800Rbg3wbgb, M3 gMho gMb o6 dggdmm 3dmbms mMa gbs, 530@m3 obobo bdoMow
Bens30656 brmgsznMo gbol MMl s Lobsgmme, ,gnMomgdsl sdsbzomadobgb ndsdy, oy Mmam-
(3 393MRs 9MmM3zbmmn gMommds mabazob@n@o sdmmgdal Bonbgosgow® (Bakke, 2004, g3. 34). gemo@gdob
bbgo Bobomlb Lemgs 3gGo bgmmgbymaw d943bnm gbse Foshbos. doma sbGam, nga dogostodsgoals 3m-
mo@ngody Ladsbybm dgogan oym ©s Lagmdggmdo 56 gom sMbLgdomn FMmEE NN Lbgsmds. bermgs jo
Bo30mbamal@gda 33533600 gbnbssmdmgagdmmbgb abEmMaol 33356 0b@gM3Mg@s305L. domn MBIgboom,
2bemgs 3o [960b] 3m@ogoamgds dbgdmoga [gmabamo] gsbzomemgdals Ibmmmm dmmm g&sedn ngm”
(Bakke, 2004, ga3. 35).

bgoBobBogs s s 35m9d0am0 35dmygbgds

1921 (s 8mgg096793001, 1930) Bl 8mbobmgmdolb smbBgMadn, HmPgmas Bat8momagbos magoznsma® Bg-
b benmgzo & bLESGLEG L, Ggednbo ,Bgbmbmmgs 0 aMggmon oxadboMms ,Agbobs® s ,Lemmgsab”
3396 0m. Rgbgdobs s LEmmgs3dol gMmosh Rgbmbmmas 3 9o Bomdmoanbol s3g35M0 §3gwgdgdn go-
MomE oym ao36(39mgdamo bbgs mgogosmn® Rgbmbmmgsnm LEeGabE NG m3ndgb@gddn(s (Bakke,
2004, a3. 27).

333935690 sbggg dg3dmbrsm Bgmoamoa Rgbmbemmgs3n@a gBmzbamo ngbBmdals 3d96gdmmdals
36m(39b30. 0bobo oemxdbgb nbE™MMaal dsbdambg ME babl dmMal gobosfgdam Gobgnmmdgdbs
©5 3mb&o]&gddy. g™ 9@, oo ImEsgns Bofmdmoagbomo ngm, Gmamg Rgbmbemmgszgmal Babs-
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3060 5 gMmnsbn Labgm3bogmgdmomdalb 3nmEnEmmo bLogmdigmo (Bakke, 2004, p. 29). dgbsdsdabac,
ab@m@oob 3d9693mmds dgaz0dmns dogz0Rbomm, Mmam s mGngg gMob asdsgmosbgdgmo gsod@mmo.

oo (3, Dg8mombndbymo 068 gM3Mg@s(30500 g5dmnygbgdmms gfmnsba Rgbmbemags 3mMo n@gb@m-
3oL gm®m3omgdol BboMoabadgmem. dgmgaswm, hgbmbermmags 30980l ngmemans ogm B80bws 3mmo@ngmmo
36m9d@&0 o Bgbmbmmgs 39 ©Msdsdn goshbos mEn Mmmo: doMggmo, sbama gMo-bsbgmdbogml dg40-
bol mmggo@nds30s; s 3gmeyg, dbbgomo gqg@mdsbama ©s YbaMumma wd(30MLbmdgdal dodsmo Rgbgdabs ©s
Lemgaggdol 3mbazngdals asdysmgds. Logom gsddo, dobo Gubins aym Rgbmbemmgsznein geHmgbeyma
00096@mdol godmoagmgds.

3m39bnddn

Bmgos, JmINbobEnen Mgg0d0b gMo-gMon doMacmsn dsbsbosmgdgmoa LEmM g d3mmodnnco dobbg-
b0bmgol abGmEoals gosbgmol 3(30gmmdgdos. o3 bGng of(3 Lemmgszgmo gmgams aodmbs jmaba. yzg-
Mok gFn, M3 donmgdgmo agm 3m3NbabGgdabmgal, medsmagdom o6 bgdogmgmmdam dgn(33oems, gd©d0-
Bgms, bbgobsama 06@gm3Mg@o30s 3ngzs. hgbmbemzgs 30980 s Rgbmbemmgs 3o ngb@mds Mown smym
Bobossmdmgamdedo Immomes 3mINbobE e n@gmemaosbmsb, s30ma gb &qgMdnbgdo gomhnbofmms mgn(zo-
Sseyo gob(36900969d0sb ©s EgMm3nbmmmmannwsb. domangmgdsdn 3m3nbobGgdol dmbgmowsb, ,Rgbmb-
mm3830" Mmam(3 gOm3bmmmdal 398 9amos, Bondsms yggms 3m3nbob@aem Lo obEnzada. Bgbmbenm-
35300L 1920 Bemob 3mBLEGEGM(300Las6 asbbbzsggdom, baway gbgMs ,A396, Rgbmbemmaszo 9Ma®, 1960 Bemob
3MBLG G300 06ygds d99mga0 LoGyzgdom ,Bgbmbrmmazs 3gom0lb bmnamabd Mo Mab3ndmajzol bamba®. qb
(330mads 5R39693L, 0 BmamE nygbadwbgb Lbgoalbgs Mg70d900 Mmaz0emYM ©M31396E oL bambol
00968 mdsDy go3mabal dmbogbals ©s magnsbma domangmgdal mgan@odsznobomgals.

3M8160bEGgdabmgol 3093 Mmoo sdsbabosmgdgmoa sb3gd@o oym ,oMmebabm@mggm” 833mg306M9dbs ©o
0b@&gmgd@omgddg bgbmems. 530l LoomybGFaznme gho-ghma yggmady 3ofgo dogsmomns mmmomand
I@fn, HmMIgmdsz NdaM3obata Bgmoama Jgo@sbs Lrmgs Mo gMmgbymn 0©gb&mdal 3d969dmmdada.
3M360bE MO0 Mg9080bmz0L 8obo 3mDaz00b Bommgdmmdal godm, soz@dsms dabo bodmmdgda (Skobla, 2001,
p. 184-185). oxnd(39, DmangFma s3&mMo mzgmab, Hmd ,d&nMabawdo [3m3nbabE o] Mgg0d0b ngmemaon-
w0 3mDo30s gRma39MoE aoM® 339390 ogm* (Bombik, 1995 in Skobla, 2001, p. 186), 306500056 (39tm39me
d990b39396d0 dobsdo Gmmg@meb@mmo ©s8m3z0gdmmgds sMbgdmdws. Mmamm Skobla (2001) b 3360b,
9L 96M0b ,3Mm353560b 3MB3630MEMa 3ModB 03 - Moz Mgg080bmazalb s 3MBEMEEMmo smBmAbogdms,
bgdmes 80bo dMsmme ngbmMomgds® (g3. 187). gmo bo@ygzom, (39m3gnmo 333mmg396m9dal 653MmMBgdals
©5 35000 baMdG 03900l babasbds s 38539 @AML Lbgsme s 3@Mdemgs sG0b owgs gMon 3@ g0(39dmgds ndo-
Lo, o) Mmam dobodnmomgds 3mINbabmco dmogmmds abGmMoyymn Bogdgdom s Mmamm 0ygbgdws
03 y39moxg@b bs 3gomoto wemob Bgb&ogobogab.

3.3. bagzgMm356an Mg3mmey 305 > d3damdn 3gMamen

#6339 m356 g3oymsdwg*

1990-0060 Brmgdol ababyobda, Lenmasgmob sdma30gdmmdol dm3m3zqgdobomzal dGdmes o aym bg-
Lol 3Mm3gLob gHmsEgMon dmgmgbs. 93 3gfMnmedo smdmbsgmgo g3Gm3al 3mMIMbabGnEn demmzal
003939 5 Ladgmms 3o3doMal sdms msegol 30330 aym. 3mb@3mdnbab@n&o n@gmemaoabs ©s ngbGm-
30l 83969dmmdal 3Gm(39L0 GoMmmm ao3M(3ge@s 3mbE3MBnbab@n® J39y698dn (Esbenshade, 1995). bemm-
3939000 86 (3 93K MO 0ym aodmbsgmabo: ng@Mdbmdmes NRcm oo Labgmdbogmbasb 3nmEnEmemo,
90b03M0 s ghmzbymo gobbbgoggdsmmdol amdbmdgda, boznmbamab@ntn ImdMomdgdo s GgMoGmto-
memo 30b3om 393989, g bodyzom, sdmz0gdmmdal dgdmga 9Mmzbymo 0Egb@mdol sg&omEa dbs-
Msgdgmab gog®mdgmgds smdmhAbos 0gbEmdal 3mma@nzob gMm-gMmo dmsgsma 3Mmzgbo. &Mabboznol
833000m305650 LGN 930l LyMzamob bogmdggmdy, Fgbds s bLrmmzgs33s d3meodn3m@m3s 0bGgdmnddqb-
835 doombos 3m33EMnbL - 9.6. ,boggMom3zsb gogMmob®. omd(3e, LonbdgMagbms, Hmam®m dmbrs 88 3Mm3gb-
do Bgbgdabash asbbbzezgdmmo bemmags 3o 9Mm3bamo 0gb@mdobs s aMmdbmdgdalb 839698mmds.
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1989 Bemob baggMomzgsebo Mgzmemeay 300l dgdmga gomemgbos bmgnsma@m-g3mbman 3m&o dpamdsmgmds.
magmmdsl gomamgdol d53bmdmdqds bsznmbomob@ o 0ggdab Bobsmabgdom dggdmm. Hmames Malova
and Mego (2000) 560365346,

“[om]8msbenmgdaema bmznsm-53mbmBam&o 3G0bobobmomdsdg (Mgemmo o bs@dmbsobzomo)
dgbgommgds bombdo bLs3dsmobsw dmogfos, 3mmo@nimbgdds s 3mmodozm®mds domgdds
yeomqdol aoo@obol 80bbnm dgndmgds @onbymb Bozombamnbdol 0wggdal gedmygbgds.
Lobaz3emmE, b5(30mbamn B30l gb 3MdbmMdgd0 dgndmgds godmagMmmab, o 3mema@ oMo doemgdo Bsb
3980 LYBMadEMgdMngn dbafEadgfnl dm3mggdabomgal aodmoygbgdgb. 3mmo@oznmds ganxgdds
5 3mmo@ogmbgdds dgodmygds magobomgal godmaygbmb bogombamalgyma Lodmgsmgdfogo
a6dbmdgda, aobbognmtigdom, MmEgbsg bmgosma-93mbmdn jgma doagmdstgmds 3Gabdabdas...
306@93980b 35(3980L dogds bmgnsmyM-g3mbmadn 3o 3MmMdmg39d0basb ynMmommgdalb gows@sbal
Y39modg 35608030 358mbogamns, 3obbsgnmmgdom, 3Mszemgmmaseb bobgmdBogmda” (a3. 357-358).
o3, bemmgsggmal 3megmmdsad ggmbmadn ol goatgbgdabs s brnmgs3gemdn s@bgdmma bbgs bm-
(3090 3Gmdmgdgdal 3adgbal dngdolb 3Gm39L30 sg@onMo ©onbym Rgbgdabasb asb@gzgdol go(30b
©obs@ 3. mmaoznmas 0dab 38303909, M3 bEnmgs3NEds dmegMmdad bgoms ba3ombamab@nma asbbym-
b0l bgmmgbafem gomznggds, 93 3Mm3gbda g3mbmdoznma 3Mmdmgdgdol 39436530 Bgbgdal wowsbaday-
gds 8 dbomo bemmgs M@0 bgmaobagmadolb mgandodsnabogob Rgbgdbs @s benmazs 39dL dmeob gsbbbge-
39000 badgabds. 98 d(3gmmdgdds bgemo dgnbym Lemmas 3mFo mgocm-gsdmmBgmmmdobs ©s 3memgd@oymo
00968 Mol gMdbmdab Rsdmysmoadgdsb.

#6339 mMm3560 33ymob™ dgdmgs

LEmgse3gmol dmoagfmmdol bGMo@gans o6 Jgigmoams ©sdmyzogdmmdal Bemgddos. od(e, sdxgMo©
dmogato gmgmbo 56 gmggoms g3mbmBngn&a bsgombgdo. ,boggMomzsba goyMowsb” domggg brmmgs 3gob
ma30b0 gMHm3649mn 0@gbEMdal godmagmgds bfoMmgdmes. dsGmma(s, 3mIMbaD3ab obEmmgdal, Rgbmb-
mm353900b ©3mobs s Bgbmbemmgs30b3ab godGmdab 353wga, 399965 0@gb&™dab 3G0balidn ngm. Lenm-
353960 00qb@mds Jgoamgdoo bLabBo ogm. gb 3Omdmgds gsbbsznmMmgdom Gommaw Rsbos oo x3(30-
bmdg30L 8Mbgdmdob gmbbdy, HMImgdas doMomswam J399460lL Ladbmgmdn 0943696 3mb(396@ MM gdmmo
©> Mmm3madoz §39960L 90086 0@gbEMdL ¢J360wbgb LogMmmbal. nqbGmdal gadmngmadolb y3zgmody
3568030 ©d FoMmmmm 35dmygbgdomon 3bs aym brmmzs3gdal ggm3mboMmgds abGm@asbs s Lbzs 08 8mzemyg-
693Ls o boabgddg, MmMBmgda(z 3obsEgdbab brnmgs3gdl. 1990-056 Bemgdda 3mma@0gzMds gmn@gdds
46omgds gosdabzomal ab@mmosdy, §obognmdadyg, Loddmmmgddy s 5.3. Jsmma(s, Hmame s Malova
and Mego (2000) 5383039846,

“3omggnmo bgb@0dgbGgdo s Lnddmmmgdo bgmb YBYMAL 9MM3Emmo 0 EEMbaL gs3ysmgdsb.
abobo bdnMo dma(39396 Bomgdl, AHmImgda(s, Mmams bgbon, gbgds GgHo@mmMasl 56 Babadmgdl,
Bmam®(3 3o 03nmn gsgccmnsbgdol bagmdzgmb® (a3. 365).

300 bemmgs 3o gMm3zbamo 00g6@mdal bobamalbgds s godmngfgds enbygl bbgewabbzs gbgdoom,
3000 dmMnb, ygmggoemo Rgbmbenmgsznabs ©s dabo n@gmmmanol ©sgdmdoo (Malova & Mego, 2000, p. 358).
Rgbmbemmgs 30930b 3gHom@dn bemmgaggdo gmggmmgal Rgbgddy 5898 gdmman d00Rbyzwbgb mogb ©s
0obmgbgb 398 538mbm3nsl. Jgbsdadobaw, gobszznfa o6 sMob, Mm3 bemmgsggdo Rgbmbemmgs30bdL o6
5004303©bgb ngomyMo B3l ngb@mdswm.

50b0dbyyma sbamn 068939 o300l goMs, 9MmM3bymn ngb@mdnl 339bgdmmdol gsbnymezgem bo-
Bomawe 0gge baggmemo ab@mManl bgmobsma dggebgds s (3ommzgmo abEmGoyma dmgmgbgdol goboo-
©90s. 36530060mzg bromgs 3@ gomnGodg oo ImEsgnol 3gfMomEmsb ws3szdaMgdnmo boddmmazol
©58565 530l 3oMgo dogamamons. Malovad and Mego (2000) 560365396, Mm3 ,mgbabbsymado, Komomgda,
35636m@gdn”, abggg Mmame(s ,LodmasmgdMago dmbydgb@gda, bombamo BgbBgsmgda s 360336gmm-
3560 abEMEoma MoMomgdol smbndzbs”, HmIgmo(z brmgs 3gomal edmeogdmmmdal 393waa ©s33300-
s, ngm sbmaohsdmysmndgdama benmags 3mGo gBmabamo 0gb&mdab ,G0donma asdmbs@mmgdgda” s
»,36oMEFgM0lb gmMmIgda“ (g3. 366). 53539 @OML, Bgbmbemmas 39mob 3gMomEmsb s 3o3dnMgdmmo yzgmes
mbobdagds, Loddmem b 353 330MgMds 38MEgdee ngbs dbaemo benmzgs 3gmal mgozosmYMo 9 SdM-
BoEosm®o boddmmmgdowsb (g3. 369).
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B g0@mEM003d s Mgmognsd sbgzg 00535d9L 3603369mmzsba MHmemo 0Egb@mdob 339698emmdal 3Gm-
(39L30. Bogomomo, Msbs3gEMmm3g benmags 3900l EMMIsDy LEBdmEMMoE oG Sbamns dmgdo Lsdn 3639-
M35mam, Hm3mados bemmgs 3m&n boms@ozol dobgmznm, abGmGanmaew dwgdsmgmdobgb Lemmags @ do-
Bodg. gx8cm™m Ig@os, benmgsegzgmob babgmdbogm 308630 ,bomgmoa Bo@Mmgddy* dmagamn gminbo, goMos
9m369mn 3mdMamdabs s aodmmgndgdal 3gfommabs, LEmMge GgMoGmmnsdgs. GaMoGmmam gmadg-
6890056 ghma@, mgazosmE boddmmoagado g3bgmgds sbggg Mgmogomdo 6adbgdo (aogo@nmogg, mMdogn
®3960 98dmgdady), MmBrgdacy s3Mdomemo nym 3m3mbobd3alb HML s Moz bEe Bobssmdmgamdsdas
dggem Bgbmbenmgs 396 Loddmmo jobosb.

ngb@négono

3mMbLE 0@ (3098 bbgawabbgs abEmMonm 3gMomegddn 360d36gmmza6n LoddmmEuFma Hmmo 0msdsds nwg-
6E™dal gmEM3ofMgdsda. 3sb oo Bgmamo dgo@ebs sbggg 0obsdgofmgy Lemmgs 3o 0 b@mdal Rsdm-
gom0dgdsdn. 1992 Bral 1-gem bgd@gddg@b domgdmm Lenmgs 3gmal sbama 3mbLE G 00L 3Mgeddamada
3300bgrmdon:

“B396, bLemmgago gfn, Bggbo Babsdmgdal 3mmodngnMo s JPmEnEnmo 89333006 gmdab, sbggy,

9636990 5Mbgdmdobs s Bggba bs ggmsetin babgmdbogmadmomdabmgal ddmesda by 3nbggdols

303m30mgdol gsmgamabbnbgdom, jofamabs s dgommemonbolb byymagfn 3933300Mgmdabs ©s

©oEo dmMagool 03396Maol obBmMonmo sbs@mgamal gMdbmdbom, gMgdol cmgomasdmzzggal
dbgdM0g0 Mumadoosb godmdmabamg”.

03 &9dbBn gbgsegm Modgb0dyg 3603369mmgzab sb3gg@ L. domMggma, aobbbgeggdam gombogne xane-
bg 9939680 3939929008 03abmgol, Gm3 babo gogbgsb gobbbgegzgdmm Lramgs 396 0 bG™MASL, B3, me-
30b dbGog, sbegblb bEnmags 3o babgmdBogmgdMomdob, sdma ogdgmo ©s byggMgbmma bLrmgs jgomal
m9a080ds(300L. Jgmg, Lemmas o gMob nEgolb gs8myqgbgds (3o6bbgsggdom dggmo ,Agbmbmmgszo gMabes®)
B 3boMgds oo dmMaznal 03390l bmymogm 893 330MgMBsLs s abGMEMonm ©absGmgamdy”, sbg-
39, »9Mm36mmo g3505MRgboLs s R3qbo Ly mmama babgmdbogmgdMomdobmaal [3mw8na] d3Gdmmsbg”. dm-
mmb, bemmge3goob sgamomo 5839698L, o Hmam® 0ygbgdb 3mmo@ngmma ob@gdmnddgb@o goddgdab
Jg(33emL 96 bgmobaem dgg3olgdel @s 3mb Mg dmazmgbgddy Bmznbamgdsl 0gb&mdols 33965dmmdals
36m(39Ld0.

3.4. sb 3365

bgdmblgbgdmmds dogomomgdds gosdystigh s@andgb@n, MHmd gfMmazbama Loddmemmgdol, n@gmemgoals,
3MbBLEOGM00bs s gbal badyamadom abGmMonl (Fg)ab@gM3MgG o0 od@nmcem asdmaygbgdmms benm-
3530 83900930960 ©d 3mEoG039Mo gemo@gdab 8n0ge 08 3obbom, Hm3 3gq436sm LogMmm nEgbGmds. mz0ma-
4mgxdEo ©d 3memgd&onco 0@gbEmds Rsdmysmodws dg-19 bayy3160L 006G MI0L Mo gdol 3Gim(3gLbdn.
3oMm39mo dbmgmom m3ab dg8ga, Lenmzs MG 0@gbBmds ogm Rgbmbrmmas 30B30b gobmymagma bsBoema.
1989 Bemab boggMmomagabo Mgzmey300b d93wga, brnmgs3gd3s ab@GmMos g0dmaygbgl, Mmam® (3 oso Boms-
803980b 3D0m abEmEommo 9Mm3bmmo 0 bGmMdob gobbgbgdol Lodmsemgds. brnmgszgmol 3mmo@nznMo
9o gages 3gMomedo sdGogHor 0ygbgdes cbEmGogmo Bog@gdab dgEamebs > 3mbsHyd g Lodiy-
5(3098bg domo dmMgqdal, 3mbiMg@mmo Mggndabs s §dggdgdal mgan@ndszonlb 30bboc Loddmmmgdals,
GMon30960bs 8 Mm@oznemGo ©m3ndgb@gdal (33tmamgdal, abGmMoyma dmgmgbgdal gobmngdal,
m0ba30L@MHn aobbbzeggdgdolb bodasbidnl ob agbmmMamgdal LMo gangdbs s 0bbEEMMdgbEgdb.
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4. 96369 mo 0©76EM530b 3mmo@ oz yca 339bgdmmds Rgbgmal
9L39demn 353n

4.1. 35Ls35ma

Rgbgmol 3m3mbab@ne Bombymadn 3m3nbabEyma 35GG0s abBmGol gosbgmol badysmgdom 33o(3G00©
33mbEOMEgdws gMm3bamo 0@gbBmdal 3mmoad o 3d9bgdmmmdsl. 3 3Mm(3gbob 30bsbo ngm 08 sbamo
3@ ognmo gmo@ob s@bgdmdob mgan@ndszns s 3obeado Labmasmgdfngn IbsMmmaggmol dm3mggds,
Mm3gemoz bgmobygmgdaol bamsggdo 1948 Bgemb, Lodgmms 3o3doMab ©sbdsmgdoom, badbgomm aswms@o-
smgdob gbom 8mz0s. abGm@aab g88mygbgdom, bmnsmu@mon mMasbobgdmmo e306ygdom (goMoyzom,
0abm@0oMgdom, M33Maboom) s bmosma@mem mMasbobgdmmo sdsbbmzmadoom (@oswn BoMsdnzom, go-
3mambgdom, boddmemmagdom s Lb3s), 3mmoGnzn&o abBqdmnddqbGo dggows, (bgmaobems) 399486 go-
Lgemdgdolb Lol gds s Lsggomsfn magal dgbobgd 3mboGoyma bomdmbobgs. bbgs Lo@yggdom, sbama
3mmo@ogaco gmodob dobsbo nym (dg@mbggomem) (3om3gnm ob@mGagmm dmgmgbgddyg, 3gMommgdlbs ©s
306m369693bg gm3nbofgdom 3mbiMgdummoa Rgbo (36mdogmgdals o6 gAHmzbeymn n@gbEmdals gmmdamgds.

1989 bemab bogg@momasbo Mgzmeme 300l d98ga 3m8m6abEm&o 3dommnzgmmdol ebmmgdowsb 1992
Bemal boggMomgeb goy®edwg 3gfameda, hgbgdl dmnbosm msegnsbo 3mInbob@ne Bombymmsb gsdgmo-
3905 @5 dbaem 3MmmOG oG Mgommdabosb sad3@nmgds. sbmawhsdmysmandgdaym Rgbgmals Mgbdmdmo go-
do m0dgFemo ©gdm3Ma@ ool ©8333006Mqd56m0b gMmew, 3mmn@ognmads od@mmgdds gobsgmdgl gim-
369mo 0@gbBmdals 3d969dmmds mamddalb nbgmogg dgommgdom, Mmgmz gb brgdmms 3m3nbabgyma
95030b @OML. J398mm gobbomyyman dogomomgdo o3 sGan3g6E oL bomgm ©gdmblbEMmomgdsm dgadmgds
Rogogommon.

4.2. Igmeg bmgmom m3ab Esbsbmyma - 3060L BosMmeal Rsdmysmagds

@030 bsms@Bngn & ,,bb3zsb" (36985

Karlsson (2007) g56856853L, Gm8 ,0b@mMonb ngmmaom®o asdmygbgds o6 gi3dbgds i@ gdb..., sMedgm
©050 65M5@03L" s 8obo dmsgsmo gmzmbos 3mmo@oznmo dmgmgbgdo, GmImgdas bamb MBymAL sbomo
96m3699mo 0968 md530L Laggydsmab d934369mo osEo BoMmsodngal Redmysmadgdab (g3. 12). aoGms 530-
b, BgbnEn gMm3zbmmo 0gbBMds gundbgds sbgzg LLbgaLmsE®, ogsmamsw, Rgbmbermgszgmda bnwgdg-
mo g963569magdals 3 (3069LmMdLMb, @e3oMab3amgdsls. dgmeyg dbmagmam mdal 353wy, 3M3NbabE YIS
3@ ognds gmo@ed godmnygbs ggmdsbgmo gmbogymo xangol dodsmo Labmaswpmgdsda s@bgdmma
Mafymgoon gmdbmdgdo. 1938 Bemals bo30b@GME m3nds30obmsb s 3egdnmgdom, dom 394369l ag&3sbgmg-
dab Bggo@ommn ng@baby (Brodsky, 2007, p. 13; Wingfield, 2000, p. 246) o g55B06gL 80bgba g9M85679mgdols
dobmdmoago godg3gdobogal. bbgs Lodygzgdom, 3mINbobGn@mds d3mmaBoznmMads gmn@sd hsdmaysmods ,woo-
doggMgdgmo Labmasmgdfngn baMmsGogo, Mm3gmoa(z Bobomgd’ ba@bamb o39330690ws Jgmeg dbmegmom
m30b 3g3ga bgmabms Badmysmndgdaem Lobgmdbogmbosb® (Wingfield, 2000, p. 246). Wingfield (2000) gt m-
36mmo 000gb@Md0L d3meodnm®mo 3dgbgdmmmdal 83 dgomeb 353306M53L bmgnsmaMmem mMmasbodgdmmo
©53004qd0bs (g5d93989, 0gbmMomgds s Md3Mgbos) s LmosmyMmaw mMasbobgdamo edsbbmagmadob
(36md0gM930L 9emg8968)930b 80Dsbdndomormmo gs8mambgds, badasbds 56 3m3mmomadgds) 3mbzgu(309-
3. dabo Jgggabgdom, yzgms @mbgdg Ladmazmmdm 3mmo@nzaob dmezsta Jobdsba nym sbomo, ,mucm 63o-
bs" m80b3g8am3n Rgbmbenmgs 3n&a gMo-babgmdbogmlb maggo@0dszos (33. 246).

dgbedadobs, 3mINbab@meo 3mmadoznmo gemodob 30bsbo ngm asdg393980L 3memodnzobogol Mo-
3ombsmMo baggmdgmab d943bs s 88539 MM, ,Lbzab", byogdgmo gq9M3s69madol, ng@bsbob 39436
ob godmog@gds. a9mM3sbgmgdal 3®0d030L 0@gsdg 3Mb(396@M0Madol asMms, qb bGMs@qans dgazndemas
©530b5bmm, BmamE(y 3m3babE Mo Mggadal 53do0Ma Ammal dmgswa mgan@ndsnal LEGsGga0s.

dobgosgem 83abos, 3m3bobEMa Mggodol dng cmoz0bo Mg3Mgbogmo J§dggdgdal mgan@ndsznals
36m3gbo 8oemg39 3gnobos 3obbbgeggdmmaw, 3o dmmab, Rgbn 0b@qemgd@momgdal bAqda (Updike, 2009).
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3mbbgoguzns s 365

3MbLGGM (30900 s gbs sbggg Mgmg39bG Mo Gog@mMgdos Bgby@o gBm3bamoa 0gbGmdal dmmognnma
339698mdals 565m0Dabol. Bomma(s, LLnEg@gmgdob” godmyqgbgdal o3Mdomgaom, ,Lbzab" sd 3300MgdsL
bgmo dgbygb 3m3xbob@gdds. 1948 s 1960 bemgdal 3mbLEOGM0gdn 980l joMan Fogsmomgdos. mMogzq
dgdmbgzq3930 39MBsbgmgda o6 0y3zbgb smosmgdmmo Mmams Lo gmmomn nxmadgdolb 3dmby gobom&o
xanxo (Wingfield, 2000, p. 256).

a5M©s 0dobs, Hm3 965 asdmoaygbgds ,Lbgabmsb* @obsdnMmabldomgdmaw, ngo sbggg sMab RgbaEa gMHm-
36mmo 0gb@mdab 8603369mmazsbo gemgdgb@on. gbs @ 0Mom ,a58m0ygbgdmms s FomeMmgdmes, Ag-
bm@o obEmEomamsgoob, gobmamagoab, dbs@zmmdabs @s Mm@ gMoGnMmmo 30 nzob dsMmsemgmnmon”
(Vlachova & Rehakova, 2009, p. 255; Bibo, 1998). 1938 bgemb, Bozob@yMo m3m3s300L @MML, Rgbyma gbs
Rosbo(33mmgl ggm3sbemom. 1945 bgemb, 3m3mbab@qdolb domanegmgdsda 8mbgmab d93wga 30, 35333930 Lo-
3omEgdnmm bgbom gbos gbbsgmom Gubumo. Agbgdda gb smnddgdmes Mmameg dom ngbGmdsbs ©o
353mbs@ 30l mogabnnmadsdg gbmemos.

boddmeemmgdo s maMmgdaemmgdgda

Loddmemmagdo s MoMgdamgdqdo FobbmzMmdol 360d369mm306 Mbagd@gdL Bomdmawaqbl, Mmdgmms do-
doMmgdados 3mabod o gdmon®o Rathmgdo dgodmads gssd@onmogb 3mmagd@om® ©mbydg s dgbo-
3580bow, go8mygbqdamem 0dbglb LmosmuGs mMasbaobgdmmo ©s8sbbmzMmgdal s gMmM3Emmo 0gbGmdob
bogmmgbn&n Rsdmysmndgdabogals.

3@ oo gmods 39533909, 399436s Bgbm@n gMmgbammo 0gb@mds, Mm3gmog 8mozo30d JmIa-
BobE M oMgdmmadgdl, 8ogomoma, eggadomo 93mbmdnzob 3dmby dmdsms babgmBBogm ©s, dqbods-
dobo, Ladgmms 393306Mmsb ddnAm 3o3d0Mal babasbds. 838 dbMog, Ladgmms Lmznsmnddal adnmgdo,
396dme, 35640, mgbobo s bGomaba, 3MINbabE Mo Lobgmdbogmlb Loddmmmgdn agm. 53039 ML, 3ds-
Boggma 3mIgbob@neo Mgg030l FboMmosdggto s mgan@ndsznal 3033380 gmmad@ogo ob@mEanmo
Boto@ngol 3396gdmmdabogol, dgbombabrs Rgbafa GHawazngdo s Rgbo 330650, 03 ™Al 3memndo-
3060 dmmzobggdo 3o dagsmomal 303393980 gobobgb (Wingfield, 2000, p. 265).

28Mgm3g, 3Mmo@n3nco gmods 3593900, Rsdmygysmndgdnbs s@gdoma gEmaghomds Rgbgdbs ©s
bemge3gdLb dmeob (Wingfield, 2000, p. 247). Rgbgdlbs o Lenmgs3gdb dmEal d3mboGonma Mmeal dooc dob-
LmgMmdada goabs@ebom s gobaosfMgdymo g3mmgd@oyco gMmmgbymo 0gb&mdol nwgol bodasbsabdg-
ma, gb 3Mm3gbo gobbmms0gmes LoddmemaEa Ladysmgdgdom, 39Mdme, sbsma gMmmdmoagn gHmzbamao
mgbabbogmadoom, sbomo Lobdmasmgdfngo LogMzggdaobs ©s Lobgmgdol asdmambgdom, dgdmEasmyma
(39698mbogdol godsmmgoms s dgamagdol smdstmgom (ng39, a3. 248-249). Jgogasw, 3M3mbobEM®Is
mogmmdsed d543bs obbmgmmdal M@ gxsd@gda, Hmmada(s, 39360 333mg39M0b sbBH0m, sMob ,oMHmms
33moeaqdob 03b dg(33mab, asbsmanmgdob, Rs8mbLbob nEgsmm@a badobbggda® (0739, 3. 260).

1968 6ol bs39Mmom3560 33d50b9emn @5 dobo dmbsbnemnggdn

360l gobogbnmds godmbsde Rgbgdals bsdgamo dgbgommgds s ©sdmzoegdnmgds 3m3nbabEyma
3mmo@ognco gmo@obswdo. gdmz0gd0 s 3@mdbmdgdo, Hmdgmms 3mmdabsznss agm 1968 Bral 3Gamol
a0Dogbyema, shggbs 3mNbabGnEa 3o ommo babEgdobawdn, Hmam (s domamdmagn domongmadobs-
©30, Bobsom3mgamds (0d3g, 33- 265). baggMomgabo gobagbama sbggg s6ob basmgmo dsgsmoma 0dobs, HmI
3m3mbabdnMds Mg50dds 396 Jgdmm 0 b@™MdoL d3meodnjnm ©sdsggMgdgmo Lobdmasmgdmnga dbsmms-
F960b 8m3mggds. dgmgasm, dmaznsbgdom, 1989 Bgmb ,8megmmdolb maggo@ndszoob bLEmmIs ©s3oMa30d
©5 M5(3 3535605, dgLoxzgMabds bogMmedmEMobm 3omaMmgdsd, gesmgngs boggMmmasbo Mggmmesns” (Baer,
2008, p. 315).

o339, 3MIMbab@mEBs Mgendds gobsamdm Rgb dmbabmgmdabs s 3ab 068 gmgd@mema®m gmo@edy
3353360 3mbGEmmn, Mabay bamgmo dgogangdo 3Jmbos abBm@aol BgMmadg. abEmM0zmbgdds ng®mdbgl be-
bgm3bogm 3mbEEMmObL go3mabs s Mmam s Rupnik (1981) asbdsm@o3l, ,mgaosmymo ab@mMomats-
B0 3o@0g(30 390dr 0 MEMa0n® MmMHnmEMJLosw - EsdmY3nEgdgr abGmMomamognsn” s dgogasw,
20LEMO03MLada 3obebgb 0b@gmoaqb300L 3mmn@ninMan yzgmadg gzbomoa 3o@gammas” (33. 166). dom
ob 0dg3900b96 33mazomo 0bbEnB G gdnwsb, 96 adgMmbgb (30b530. 8300 dmmn@ozNE gmadolb LyGws,
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M3 baggMomgseb Mggmmea 3098 sMbgdmmo mMo sobmgnmolb dmgmgbgdolb memdabg Bommzal Laby-
390 068 9M3MgGo(300 ImBbstmaym (0739, a3. 166).

dgmrg 3b&ng, 0b@qgmng 6300056 3dmaDeMms 3oMamgmMa bLodmasmads, §.6. 3sMomgmyma dmemo-
(309, @mam 3 dob Mbmegdes Agbo Gommbmgmbo gomseg dgmm3mowbzo. 3gMdma, 39960l goDgmgdo ©s
39005 LygIMME 3036530 oLNY6EJOL ob LogMommm o6 dmJgdms ©s3539398bs s babsdsMmmm 3mm-
(39b93L (Baer, 2008, p. 308). Rgbqgmal mo@g@s@m@s aobos ,oMomod Mo nmmma 30bbgdab, magozosmymo
ngmemanob Jgdob o6 go30(3630L° 0bLEEMIgbE 0 (Bilek, 2009). 58 bz ghom-gEMma gs8mEB Mmoo Gogy®s
nym Rgbo 36gFsmo domab 3bogms, Bmdgmarg 1967 Bgmb 3bgMamms magabygmgdsb Bgzms sg08s300L
08 30bbom, G™3 dg9bsmRnbgdabs Rgbyma ghmgbmmo ngb@mds. 3Mamal gobogbmmda dobo dmbsboemgm-
30l godm, 356 o3afgs LadbabyHa 3Gomalb gamdal s 3053050 s gaMobyym 0dbs 3m3PbobGMHa 3o Eo-
000b. egem dg@n, 3M3N6aLGNETs (396DMMsd dobo bogbgda 396mbastgdgw godmazbows. dmemb, ngo
0dnmgdnmo gobes, 1975 bgmb LogMabggmdo Babyymaym ndogMsznsda (Prague-Life, 2009).

83 3gMomeab 3ngy gfma 360d3bgmmmzgeba 306mgzbgds aym gozmeg 3s39mo. ngn dbsMb MgMws ©g-
AmyMeG o mofgdamgdgdl, bodmjomsogm bobdmasmgdsl s sbomn s Mmagabyygamn Imdomsdgmdals
00gob. 80bn 80bsbo agm Bgbgmal goMoaddbs mos s ©gdmgMsdonm Lodmasmgdse, msgobngsma 36g-
Loms s M 5530560L Yymgdgdoom (Rupnik, 2008, p. 5). 5dgsb 3odmdwabamy, Mggadalb bbgs @abo-
©096& g0l 3basgbo, (36mdoma gommmbmgmbo s 309Lgdals sg3&mM0 Mo8gbxraMdg nym ads@ndMmgdymo.

4.3. 3030 mdab sbAmgdab 3939y

1989 bgemb 3mB860bIab obgmg3e8 dndao 8ob(zs 8330Md0sb goMEsd36sL GmBomadsmmmo bymdaeng-
300056 mMdgMom® q3m3Me@0gddy. 93 130bsb3bgmabomgal gsbnymagma agm badmdomsdm 3nb3n3by
©055391d6gd¢ma mogobBmgds s g3mgMsG0s. LEmMM g Ladmdsmadm 3Mabz030 agm dmmo@ o mco geo-
&0l ogf aobbm309mgdmmo Rgbafa gBmgbamo 0gb@mdalb m@m3ncgdal 36n0d36gmmzgsba gmgdgb@o.

boamdomw;jm 36056030 o Babgmnb JmEb@n@:ano

1989 Bgemb 3m3mbabob ©sbamgzol d98waa, 0bBgmad@momgdds, MmImgdos doMnma@am dgoaqgdmwmbagb
3M8160bE MO0 Mgg08ab ymazomo @obowgb@gdnbash, Bsdmaysmndglb ©qdmiMmeGommo dmozmmds 08 dnd-
boo, ®m3 J39y56s 3mgdbawgdnboc maz0bgsmo LedsdMmm 93mbmBozaby o Mmegzobyaemo s @gdm 3Gs-
Goggema Ladmgsmagdm Lodmasmgdals Rsdmysmndgdol gdodg gobagmgmeaw. 350 Imals yzgmody godm-
ARgnmo gogngdo 0y3bgb Bgbgmal 3nfMggmo 3G gbagbGn gozmeg doggmon, MmIgmoacy Ladmdsmadm 3to-
6(303L 0@ Mo MFgMos dbsmb (Bryant, 2000). sxb0dbgemn 36nb(3030 omggg asbs ,Rgbn@o gMmazbama
0©9b6@&™Mdab bgmabsoma Rsdmysmndgdolb d(3pgmmdsedn gHo-gfmon mon@dm@onga” (Kubis et al., 2005, p. 148).
Lodmgomadm 36abz030 dgazndmons dngoBbomm, Mmam@z GEMobLEMGEGN, MmIgmdsz hgbgomn @esdGnbs
936m3530 ggemdam g&-bsbgmdBogme ©s bgmo dgnbym ©gdmiMoanm 36Gnb(30350%g ogndbgdama
3@ ognco 3nmEnemob Rsdmysmndgdsl (0739, a3- 148). 3obo n@gs JoMasw &b Bamdmmagboemn Rgbg-
o0l sbaem 3mBLEG @M (30030 s badL MbgsdL BaMmdmmagbsl, Loz LoogobyGsmo s MObsLEmMa dmds-
modg Bom3mamanblb Lobgmdbogmb bagmdggmb® (Nedelsky, 2003, p. 90). gb 3mbgxE0s sbgszg AbsMmady-
Goos Rgbgomolb 36930gM-80b0@Mob 3o(3emeg 3mambobs (1992-1997) ©s 365bowgb@nb 3o(3meg do3gemob
(1993-2003) ab(3b09398d0. 35306, MmEgbag 30M39mm0 s3bogdos, MMI ,Lobgm8bogmb Logmdzgmn s6ob
®030b930m0 Bmdomadq”, 8gmeg 580b mamdaby kM 300093 »77 ©obowgbdnlb JoMmEnsda“ ByMmme:
“dmgombmzm Mgoma® ImJomsdgmdadyg @edmmbadsl, basz Bmagmmdal mgan@ndszos 9i3¢dbgds
yzgms dmdommagolb 0obbdmdol o GmImob dommemamgdsi dgdmmmmmos sbsmo 0bwozowob
Lodmgomadm mumadgdoo” (0739, 33. 93-94).
aaboboanbOQ, Lodmdomodm awgs aaagodqmo 80305600’)00 ﬁab‘gﬁm 96m3bnmo ngb&mdal 3mendos)-
0 3396q8emmdob ¢360d369mm3569L gemq8q6@e®. 303 gMmo nbbEMM3gbG 0 s3s330Mgdmma nym ,Lbgs-
Lok, EMImob Mmemb 33me3 bywgdgmo g9cm3sbgmado 05353mdwbgb, Mmam gb 358wga J3gmesdas
bomdmBgbaema.
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bodmgsmmsgm 3Mab (3030 s 39M3s6gemgdn

Ly gmo 396m3sbgmgdabasb dg4dboeo ,Lbgs”, HmBmgdaz dgz06EmMgdamgdo 0y3b9b 3m3YbaLE NG Mg-
339690 mdals 3Gm(39Lb3n. 1996 Bgmb, a9cMBsbgmgdal gsdgzgdol Logombmeb ws3o3d0Mgdmmo Labmge-
MgdM030 369dsmamgmzabab, go3mas Jmombds 33msg dgobsmhabs gb 3mmn@ogzs s MoMo mdgs maz0b
303mbgmgddo 96306 ,Lyeg@gmab” as8myqbqdadg (Wingfield, 2000, p. 256). dobasb as6Lbgszqdoom, 3o(3-
M3 38390 dgoaMgdom gMmbomom 93009dmms 88 075dsb, Hmmgbsg agadsgos 1998 bymb aq9c3s60s-
Loob 3gamdEmmdal bgmdgBnmgdal MoGogngse30sl. bgmdgnmgdsda 3965d0b ©g3Mg@0L 0358 qbs3
ddogMa Mgodos asdmabgns, asblbsnmmgdom, 3mdNbabGnE 35680530, MHmImgdoy 3oggmb sobsday-
gd@bgb ,396356mmo gogmgbnsbo xamxrgdobswdn Dgwdgd dmGRarmgdsada” (Nicole, 2005, p. 12). 3gwg-
a5, bEg@gmo 39Mmdsbgmgdals bsgombo gobrs Rgbgomol Mgbdydmoagal 3s@Eanmo 3mmn@ozolb Bobamo
5 9360Mm353306do bg3eimdobomgol Imdbswgdol 3Gim(3gbol 360d36gmmzeba gmgdgb@o. g3dmzmdnbosd e
9360m356msdgb@38s gos36M0dogs Rgbgmoal dmmo@oznco gmoges dsmo edmomgdamgdal godm. od(ze,
9L 1396ob36gmbo 3830390 53Mdgmadwbab Lazmamn gMmzbymo nbGgMglgdnlb o(330L aofmy, 3gMdme,
39c35699mo Ratrgzobash, Msds(z bogdomm ©adsds MYHmagMmommdgdo Rgb Lobdmasmgdsbs s aqgM3sbam gor-
60396 %anxnLb Immab. 2002 byemb 3mInbob@ o 3om@nob moEgMds jowgs NEO™ 358363535 gocsMgds s

Ly gem 39c3569mgdlL ,dmmams@qgqdo s 30@mamab Bgbmmyg gmemmbs® MBmms.

Rgbm&n gmmzgbmmo n@gb@mdals 3mmo@nm&o 8dg6gdmmdal 3Mm(39Ld0, bmzoomuMs mMasbnbgde-
™0 ©33sbbmzMgdol s ©o30bygdalb 3mbB(3%3(30900 ob Bgdgan 0bbEMNBg6EG0s, MmIgma Rgbgmals Ggb-
3mdm035d0 s8m300098emmdob dgdmaas(3 0bsMAnbgdms 3memodon® asbamdmdamdsb. dgdwgan Jzgos-
30 580b Bomgm ©q8mbLEMaMqdsl Bom8mawaqbl.

BM@Bs ot emn Mggfadgdab dgbbszmab 0bbBoB o s abEmmoab 3memnBndszos

MG oo oM ma Mgyndgdol dgbbagmal nbb@o@m@al 2007 Bgmb domgdym ©edgndbgdgm be3ebmbawgd-
mm 5830 g330mbymmdo: ,0bobo, 3obg 56 03006 Lsgymeto Bambmmo, 45660Mmado 5&0sb dob gobodgm-

9dmo” (ISTR, 2007). 549056 a03m3nbaofg, 538 mMasbadaz00b Babsbos 3mBmbabE G0 s GmEomadstin-
mo M9908930b dggaqgdol dgbbogmes s mesmjaggds.

099339, ©39bsb3bgm Brgddo nbbBoGMGL nbGMM03mbgdo bdaMaw o30080390bgb nbGMMaal dmeno-
&0bgdadn. 3gmnsdo gogM(3gmes Modgbndy sbgmo dogsmomo, GmIgmo gbgdmms domsb 3Mbogmsl ©s
d83d 3590b73L. 3gMdme, 0bbGa@mE0 ddgd 35dnbgdl ssbsdonmgdrms 3m3MbobGmEma dmemod oMo geo-
&ob 6g36980L 333mmgemmdadon, Bomsb 3MbogMs 3o 3m3mbabdgdol 0bgm®mdsGmmaw 8nsRbms ©s dob 1950
Bgemb 3m860LE MG 3mmo300bm3z0l Loz gmab bonMdmm 53 96@0b 3065Mmdab godgmegbgdsel sdMomgd-
o (Axisglobe, 2008; Konviser, 2008). Dmang@mo obEmmozmbo zombgab 60360b 393 99q6qdws 53 dMsmeg-
398b s 50b0d6s3s, MmM3 0bLEEGME L J851qg80 nym abBmE0ol 3memo@obamgds (Axisglobe, 2008). 8smo
360&030L bogmdggmo aym ab gog@o, MM dMsmmgdgdo gyMmbmdmes dbmmme Rgbgomal 3m3nbobdnca
3mmo(300b @™ 393896@L (IWG, 2008). abnbo gn@smgdsl s8sbg0mgdebgb ndsdyg, ™8 Rgbgmol sbggMgal
LadbobyAdn Bbd(30mbaMgdms abobymMmds(30al ©g3sMGedgb@n, Mmmdgmacs ,bomzgmgbme® Fndomdos
38 30(39099mydgdol bgmmgby® 394365Dg. dggasw, 3mmo@nzol d53343s39dmgda s bLadmgsmadm Labm-
350mgdal xamuqdo geHObommdgb bemmdg smbadbym abbEoGN@™b NMmogHcmdgddn, gobsnwsb ,356-
LmbBomyMo abgm®dsgos dgadmgds JgMmhgzomsem agmb asdmygbgdamoa 3mma@ozgmo m3mbgbggdal wal-
3690089 (300bm30b* (Dujisin, 2008). 3G0803mbgdo 3gomEmsm 0mbmawbgb nbbEoGME L MgbEcn]d -
M0bd(300L, gobbygmm@gdom, bmosmuGe mMasbodgdam 3mmgd@om® dobbmgmmdsdg dobo gogmagbob
8603d369mmdob 30dm (Rosca, 2006).

LogFom %830, dgodmagds ncdgol, Gm3 dmmo@nzob d5339doggdmgda 33magzse3 vaMdgmgdgb ab@m-
ommo 3mgmabgdol 068 gM3EMgB8o(300bg a03mgbol dmbmgbsl @s 3mmo@ngnmo 80bbgdabmgal obGmMaob
35dmyqgbgdab.

33393 gersbo s g3Mm 333900

2009 Bgmb, g3em3ommsadgb@do gosmag gmombol godmbgms 360d36gmmgabos o3 33mggabogolb. Babs
Bemgddo gozmeg 3manbo BaMmdmawagbos Rgbna 936mb3g3@&n30b3al 3omgbam asbbabogfmgdslb s aym
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Bgmmodgmomamo mob bybMogol IbsmmsdggMo, Moms bobommdmng dgndmgds s0bbbsb Bobo ©sdm jo-
©q0mqds 93Mm353306M0bo@dn. Hanley (2004) nmB3mbagds, ®m3 Bgbm@o 0gb@mds 853madl ,8smo 3Gma-
530b Bgmeodg@amamo sb3gd@gdab mgan@ndsz0ob Mmmb. Rgbm®o 0gbBmdabs ©s GFMswazoal sbgmo
906@ 936 9@ 030900 Bzgnmgdcng badl ¢bgsdos bgmmndgmemnddbs s mogabygam dobDeGmsb Rgbg-
b0l Bom3meggbom 3nmEnemam 3933060° (a3. 521). dgbodedobs, ab dgndmgds scddnm 0dbsl, Mmame(s
Rgbo gemgd@mEo@olb 3mdomoabgdal LEMs@gaos, sb Hanley bogygzgdom, ,OHmame 3 byz@mdoo godmbggmma
LogMobol 30Mob30M 3mogbGomabByHo ghmmdgdal dgbodhybgdol mgnm-©s0bGgfgbgdswa bymgaoma®
(ndsa, a3. 515).

530l gomgamalbbobgdoom, gobsigafa o6 sfal, GM3 gogmog Jmonbds magal Lo ygzseda gnMomgds go-
sdabgoms 93mbmadngsdn 3mb@M-3Mmuond@onmo domogfgdals 3mbLbol bagnfmgdsbs s abgmo g3mbmdo-
3960 Lob@gdnlb ebgHazady, Mmdgmag bgmb Mbymdl 3gmomomgmdsl. 356 sbggg 93MM33306M0 OdS©S-
Bodogyms 93mbmdoedn sMadMmm3mM o 0bBgMggb30obs s doDMgdal dgdsgabfmgdgma g3mbmdngynma
LobEgdab FbseggMada. 3ozmag gmonbol gobsbawgdgdl 3jmbos Rgbgdolb dmdamabgdal gubdns. ngo
035b 839090 0s oo gMdbmdgdbes s d0dgddg medsdom, dgmaggem, sbpgbos dom dmbdamabgdsl s dobo bg-
m=0dgMsma&o @nob Bgbfogolb 3bsMoabaggfom domdg gogmgbsb. gmombo 835 sbgMbgdos sbgzg Rgbg-
b0b Fabogsb LyMzomgddy Bm MboMgdom s s@sdnsbolb Mmogabagmadol, 3gmommemgmdabs @s ©gdmzMe-
B00boEdo dsmn gobydmIgmo LyMzomob go8mygbgdom. dgbsdsdabsw, ngn Bodsmmagms dsm 3memad@ oy
3obbmgMmmdab, MmEqbss gMmdsbgommab »39330M9dws Rgbgdalb gBmabmm nw@gb@mdsbs @s 03 obEmGamm
boMo@ngl, MmBgmoa ®g® 303 bomzmbggdolb bab s@®bLdmdws - ,Bgbgmol LobgmdbogmadHomdals abGm-
Gogmo bgbo@o, MmEgbsz 0gm gho-gfmo yzgmsdy 3603365mmzsbo sgamo, baws s8mzgbos o go-
bg0meMEs g3eim3nmo sbMHM36gds, g3Mim3nmo 3nmEN®s ©d g3Mm3amo (3030madszns” (Klaus, 2009). 3emo-
abds vgMgmgzg googmm d3ogom LadmgMgdn 936m3s3306Mdo ©gdmgMsdanmmdalb ©gBnEn@nlb smbadsboo,
Rgb dmdomadqggdbs @s g3Mimzegdntial 3mmn@ogsb dmmal oo d56dnmal badasbdom, ©gdm Mms@nmma
3bg9M0dgomgdmadal ©s33Magebe s 30Mmmedam sMaMAgmmgdal dogm aoebyzg@omgdgdol domgdady
LomdFom. 53 BbEMag LanbBgMgbms, Hm3 3ob 3gmag gosdsbgames yuMawmgds Ba@bama Jodgdal 3mmad@ oy
3obbmgMmdady, MmBmgda(z, dobo Go@mmozolb Bobgogom, 33meg dmogfmmgdmes g3Mm3agdommsb gMmaew,
Mm3gmo(z, ma30b b0z, bomsbom 3880gb o6 Lzgdws bgzmn babgmdBogmgdalb dmdomsdggdal Ly@gamb.

3agbol MoGmEngs 3go3L 93em3s33060b 068 gaMsznnbowdn dob ggHm-Mgomab@ ©sdm3owgde-
mgdal g 3oy 2001 Egemb, Bmogbsg 0gn, Rgbamo gBmzbamoa 06@gfMgbgdol 3Gom@adg@sw dohbgzom,
bodL Mbzeds nbeognEsmaFa gHmgbmmo n@gbBmdal dgbs@mBubgdal LogoMmgdab. sdnm ol gFmzgba-
o 0 b&mdob 339653mmds gs@ssd3lb dsMmEommo 3mmo@ozob baggdmdo 08 80bbom, MM3 gesdmagmmb
3M63Mg@mmo 3memodninco mob Babmogo (Nicole, 2005. p. 18), s dgbadadobow, sbwgbl sbggg Rgbyma
96m3699mo 0gb@mdobs s abE™MM0ob 3mma@nbamgdsb.

4.4. ©sb 3365

Amamty Dgdmblgbgdmmds dogomamgdds shggbs, godm@bgnma Rgbymo ghmgbmo 0gb@mdal 3memo-
Bogo 339bgdmmds gdLbaby@gdmes dmmoGn3n® gmmo@slb dsmn 3mmo@ognmo Mggedol mggo@ndsool
36m39Lb30. BgbyGo gBmzbamo 0gbGmds Yyomodmgdms ab@mEonma bamsGogal bgmabsma Rsdmysemo-
396001 86 3m@gb30m® 3 gMmsb 30dsMmgdsdn gm@mIomgdom. qR®m dg@a(s, Sboma bmosn@o 0wgbdm-
3980b, 3@ MOMmo Gobgnmmdgdobs ©s boddmmmgdal dgbsmhybgds s dgddbs sfal 3memad oz ob-
LEEMIg6&gda, EMImgdas B0bbo® nbobaglh sMs Ibmmmm ImdomnDgdsbs s gogmabol dmbrgbsl, M8y
0bg3g ©BobbmgMgdal o6 ogz06ygdsl. JsMmma(s, Mmammz gMmsban abBmEozmbo gMbabE Mgbsbn 3dmd-
©9, ,©530094qdsmds s nbGmMammo dgemdgdai 3o 9ol MBmazmgbo god@mmgdas” (Wingfield, 2000, p.
257). badmmmm %5390, 000968 Md5d0L 3memn@nim&o 3d969dmmdab 88 3Gm(3gbl dogyszemm obGmEmammao
50gdBgd0b bgmobaom 0b@gMm3MgG (3098 s dqbadadobow, sbgzg abBGmMonlb goEsbgMsdrog. gb zomamgds
LEmgdom dggbedadgds Rgbgmals Mgbdndemongzal JMINbobEGNE Bombymlb s sbemmb sGol 0sbsdgomgy
Rgbm&a 3mmo@ogzol 3Gad8ngobosbs(s.
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5. 0abg336s

Mmame 3 1339 00b0dbs, Bgbgomolb Mqbdndmonzobs s bemmizs3gmdn gMmzbmmo n©gb@mdol 339698emmds
030 gdmEs 3mmo@n nco bogomgdgdom 08 30bbom, Gm3 dgbsdsdal 3mmo@oznm Hgg03goL magasbma
499093930b s Badbyyemo Jg30mIgdal mgg0@0dszns 3mgboabsc. 3mmo@ozn@mads s s3sgd0n@mda/bogs-
63obsmnmgdmm gemn@gdds bmnsmuMon mMasbabgdnmo @sdobbmgfmadoms o ©s30bygbal 3gdzgmdooc
dmobnbgl abEmGoal bgmsbamn 068 g3 e300 s 3ogmgbs ndmbogl obGmEnal Bgfmobdy. @sdabbmgmg-
3ol dbGog, geo-bobgmdbogmb Lagmdzgmoabs s gobzomamgdals 3mbaGnnEa boMms@ngn o 3ogdatigh of-
Lgdamo Gggodob Fobgymmdgdbs s bmMmIgdl. Leddmmmgda s sbamo Labmasmgdfmngn saomadobs
5 Labgmgdob godmambgds 8oL MM sbgo 3mBoG oy ng@bsbgl. gMmnsbo gbob LsdsmmgdMogswo
356babM3MELY s 3603369mmzo60 3106(303580Ls S FobLgMEMBGdolL 3obz005M9d0lb 353m, 3mBLE NG 30~
900 sbggg 3603369mmza60 5emg396@0 nym gsd8m@Rgmmo gMm3bmmo ngbGMdab gm@m3amgdol 3Mm(39Lbdo.

30093 9M00 3603369mm3560 sb3g4@0, MmBgma(s sbabemo ngm sgGgmzg 3MbLE G (30LS s Lo ygom
358mbgmgddo, ogm (36935 ,Lb3ab” (bgmobsmo) godmambgds s Bsbmsb dg3nmabdnmgdom gMmzbamon nwg-

6E™dab godmogMagds. 98 3Om39L98d0 dmemodo3mEo gemodqdo sbegbmbgb abGmMonl BgMmsbdy gogmgbsbe
©5 0bGMM00b Mo30L9dM 06GgM3M 9B S (505b.

09339, obGmMEMonlb bgmobomo ab@qM3Mmg@ 30 bmMzngmmgdmms bgas@oy® 3mbEgdb@docs, doge-
momd, nbEmMmogmbgdob s ©oboEgbGo 068 gmoagbznalb bgzMmadol asmaygom, domndg bgbmmoms ©s
936 5bngdoo.

Bgbgmob GgL3mdemozabs s Lemmgszgomolb dsgemomgddo sm8mgahnby ©oswn BoMms@ngn, Mm3gemocs
5393306930 ogm 3mb3Mgdmm qmbogm® xamumsb. 39Mdmm, gq9Mmdsbymo @30 gbmds medsdmd-
5 350096@0530(3060989m God@&mML Rgbgomolb Mab3mdmozsdn 85d0b, MmEabsz benmgsjgmdan gMmabamo
0096@mdal gm@MInmgdol 3GM(39L0L S Pm 983Dy 03039 BY6I0d 3dmbosc YbafmgmgdL. mMogg
439996590 bgd8mblgbgdam 3gGomogddo (36984 ,Lbgs" IMETngowm go8mnygbgdmms Mmam(3 3mmndn gy
0bbB®M3gb@ 0.
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Levan Makhashvili

THE POLITICAL CONSTRUCTION OF NATIONAL IDENTITY AND HISTORY
WRITING: THE CASES OF CZECH REPUBLIC AND SLOVAKIA

1. Introduction

Memory is never shaped in vacuum; the motives of memory are never pure
(James Young, in Ebenshade, 1995).

After the Velvet Revolution in 1989 and the following the Velvet Divorce in 1992, the Czech Republic and Slovakia
both had to come to terms with their communist past, in which a totalitarian regime (re)created a particular na-
tional identity to legitimize its existence. In particular, it sought to influence and mobilize the minds of its people
to build popular support for their actions. As will be demonstrated in the following parts of the paper, political and
educational elites shaped a distinct collective memory and thus, identity.

Within this context, this study considers the periods before and after the Velvet Revolution and the respective
identities for these periods (earlier periods can be a topic of further research). In this regard, | will focus on the
creation of distinct national identities through the rewriting of history as a legitimizing factor of identities. The main
research question is related to how history is used and misused by official sources, specifically: How did the polit-
ical elite construct Czech, Slovak and Czechoslovak national identity to legitimize its actions? | will focus on Czech,
Slovak and Czechoslovak identities through analyzing the language and constitution within the respective political
constructs.

The purpose of this research is neither to assess goodness or badness of the above-mentioned process, nor
to criticize the governments’ efforts in various historical periods. Rather, the goal of this study is to prove based on
the Czech and Slovak cases the claim widely accepted in the academic scholarship, that the construction of national
identity is tightly connected to a political (re-)interpretation of history and hence, influences the process of history
writing.

2. Conceptual Part

2.1. Attempting to Define Identity: Identity & Conceptual Opacity

“Identities...are not things we think about, but things we think with”
Goff & Dunn, 2004, p. 1

As the above-mentioned quote implies, identity as a concept is a crucial element of human self-understanding and
various aspects of life and therefore, has crucial consequences. However, trying to grasp the actual meaning or
concrete definitions seems to be more difficult. Basic and generally accepted definitions of identity have been given
by Deutsch (1957) as “sense of community” and Anderson (1992) as “imagined communities”. What becomes clear
from these definitions is the focus on community. Identity, therefore, implicitly relates to a uniting factor and it re-
lates to a self-image, as the idea of imagined communities illustrates. However, going beyond these often simplistic
and rather vague ideas about identity has proven to be difficult, not least because of a wide range of academic fields
using identity and relatively specific applications of the concept within these fields.

Definitions, including explicit characteristics of identity have until recently been seldom and some authors
have even gone as far as proclaiming a “definitional anarchy” (Abdalel et. al., 2006). As Abdalel and others
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(2006) have suggested, “[despite] - or perhaps because of — the sprawl of different treatments of identity
in the social sciences, the concept has remained too analytically loose to be as useful a tool as the litera-
ture’s early promise had suggested”. Brubaker and Cooper have even gone as far as advocating “that it is
time to let go of the concept of identity altogether”(in Ibid., p. 1) due to its vague and obscuring character.
However, this denial of the concept seems undue, since the last decade has witnessed a degree of concep-
tualizations being introduced to social sciences and the related fields.

2.2. Characteristics of Identity

Abdalel et al. (2006) developed a proposition for a more rigorous and workable definition of identity in the con-
text of the “identity as a variable conference” in 2004. As the basic content of identities, they distinguish between
content and contestation as basic elements of identity: “Content describes the meaning of a collective identity ...
[whereas] contestation refers to the degree of agreement within a group over the content of the shared category”
(Ibid.).

Another conceptual approach has been proposed by Goff & Dunn in their 2004 work “Identity and Global
Politics” focusing on the elements to be found within the contents of identity. They have outlined four
fundamental characteristics of identity: Alterity, multiplicity, fluidity and constructedness (p. 4). First, al-
terity refers to a relational character of identity. The idea of a negative integration - that is identity forma-
tion - against what we are not. In other words, the “double-edged character of national identity, namely
its capacity of defining who is a member of the community but also who is a foreigner” (Triandafyllidou,
1998, p. 598). The result of this negative integration is the (often stereotypical) creation and view of “the
other, that represents everything worse than and minor to ‘us’; sometimes — albeit never inevitably — this
has led to a definition of other as enemy” (Jukarainen, 2003, p. 219). This negative identification corre-
sponds to identities' “need to be constantly threatened and defended in order to exist” (Ibid., p. 218). The
idea of alterity is related to the second element, multiplicity. As we tend to identify and consequently see
ourselves in contrast to the other, the focus of our identity switches according to the situational context
at hand. Accordingly, in one situation one might emphasize its role as a mother, while in another case one
identifies along the lines of her national or local identity. This multiplicity of identities acknowledges that
there is not only one identity, but rather several that in combination influence and determine individual
and group behavior. Departing from this idea of multiplicity, subsequently the question of predominance
of identities over each other arises.

Third, the concept of fluidity relates to the fact that identities are not fixed, homogenous bounded, inflexi-
ble, nor easily defined. Therefore, the choice and content of identities may change temporarily or permanently.
Otherwise, in Pierre Bourdieu’s words: “the construction of collective identity is a process instead of a ‘thing’ and
therefore changes constantly depending on the symbolico-material ‘fields’ of power” (In Jukarainen, 2003, p. 218).
On the other hand, identities are consistent and show a high degree of duration.

Fourth, the last element described by Goff & Dunn is its constructedness. Identity in this sense is an artificial
creation that is shaped by diverse societal actors. The concept of ‘invention of tradition’” describes this construction
and the implications of different emphasis of certain events and places in the historic sphere. The so-called ‘Lieux de
Mémoire’ (Nora, 2001), on the other hand, are considered the most important historic events and places for a na-
tion, state or any other group. The concept of ‘Lieux de Mémoire’ shows that history itself is constructed, as certain
events are emphasized, whereas others are neglected in (official) history writing. As we see, identity and history are
intimately connected and hardly separable.

The national identity is arguably the probably strongest identity nowadays and serves as a prime example
with regard to the historical use of alterity, multiplicity, fluidity and constructedness, as well as a comparatively low
degree of contestation. Next section will approach the national identities and its context of the nation state by con-
sidering the role identity has played in it. Official documents, such as constitutions, statistics and political speech,
are a key source of identity politics.

2.3. The Use of History in National Identities
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Identity politics, or the ‘affective dimension’ (Laffan, 1996, p. 83), is a crucial element in the history of the modern
state. In the form of ,overarching but elusive” (Laffan, 1996, p. 84) nationalism, patriotism or any other form of
“close attachment to one’s own country” (Jukarainen, 2003, p. 219), national identity has acted and is still acting
as legitimizing factor of the most successful political construct, the nation state. Anderson’s (1992) famous work
on nations as imagined communities illustrates this idea. However, looking at the other side of identity construc-
tion, one has to consider the actors involved. As Jukarainen (2003) points out, “nation construction and national
identity formation have constituted the sphere of activity of a particular intellectual minority, a politically powerful
elite” (p. 219). It is obvious that history writing requires historians, as an academic/educational elite, to reconstruct
history impartially and in a scholarly and scientific manner without state interference (Karlsson, 2007, pp. 8-9). In
former communist regimes in Eastern Europe, however, historians have served the state in advancing their ideo-
logical agenda by focusing their historical works on solely specific periods of history extending to antiquity and the
Middle Ages. Thereby, history has the potential of becoming manipulated and being replaced by a political truth
and being politicized (Karlsson, 2007, p. 9). In that sense, the writing of history often represents the accepted truth
of past events for future generations. This involves the ideological use of history in which the grand narrative of
history gains increased currency in the formation of national identities offering “millennial perspectives of ethnic
consciousness and national independences” and is building upon a system of values that sustains legitimacy (Karls-
son, 2007, p. 12). Hence, concentrating on specific periods in history or on the grand narrative has the function to
mobilize and to influence. On the other hand, the non-use of history serves another legitimization function, namely,
rationalizing unlawful activities or even at utterly ignoring entire moments of time in history and thus hindering it
from accessing into collective memory of individuals (Karlsson, 2007, p. 13). Wingfield (2000) refers this process as
a collectively organized remembering and forgetting (p. 246). Accordingly, a total sum of memories forms a social
construct that is anchored within cognitive and emotional patterns that “can easily be retrieved, manipulated and
mobilized on a collective level” (Karlsson, 2007, p. 10).

Constitutions are used as an important tool for promoting collective identity by elites. This idea is emphasized
by McGoldrick (2000), pointing out that, “constitutions and international law are used to accommodate national
identity or identities” (p. 13). Moreover, a definition of constitution can be helpful in better understanding this issue:

“In classical terms constitutions are expressions of orders and values. They constitute a defining point of
reference for the state, its people or peoples and its citizens. A constitution may formally locate sovereign-
ty. It is often a reflection, faithful or otherwise, of national identity and of the national obsession with that
concept. One of the first necessities of a new state is to adopt or approve its constitution by some internal
legitimizing process” (p. 14).

Similarly, political speech is intensively used with reference to identity. It thus functions as a manifestation, but
also as a shaping factor of identity: “Through discourse, social actors constitute objects of knowledge, situations
and social roles as well as identities and interpersonal relations between different societal groups and those who
interact with them.” In relation to that, Wodak et al. (2009) suggest several ways, in which speech is creating social
realities, including the establishment and termination of groups and relations (p. 8). However, more importantly,

“analysis of discursive construction of national identity... serve to uncover manipulative maneuvers in pol-
itics and the media, which aim at linguistic homogenization or discriminatory exclusion of human beings,
and to heighten awareness of the rhetorical strategies which are used to impose certain political beliefs,
values, and goals ... [and to] throw light on the largely contingent and imaginary character of nation and to
sharpen awareness of dogmatic, essentialist and naturalizing conceptions of nation and national identity”
(p. 9).

In sum, the function of history is to shape a historical consciousness that is worth being protected as a col-
lective memory or collective national identity in which figures, periods and places connect the individual with the
historic narrative. As we can see, “[t]he nation state developed not just as a boundary creating or maintaining de-
vice, but as a system of symbols and shared identity” (Laffan, 1996, p. 84). This shared identity is highly influenced
by official speech. The following two parts will each analyze in how elites have employed the aforementioned tools
in constitution and political speech in the historical process of identity construction in Czechoslovakia, the Czech
Republic and Slovakia.

77



78

9360m30b83m@b9M0b JoMmormma gambsma, Ne2-3, 2016-2017

3. Writing of History in Slovakia

3.1. Introduction

In this part of the paper, | will look through particular historical periods and will demonstrate that the construction
of national identity indeed is firmly connected to a political (re) interpretation of history and hence influences the
process of history writing. This was very popular and served as one of the basic tools for the political and intellectual
elites of Slovakia to legitimize their actions and behavior, to raise the self-consciousness, self-identity of the Slovak
population. | will observe how national identity has been constructed to legitimize the actions of the political elite
in different time periods of Slovakia’s history.

This section on the national identity formation of the Slovakian case is structured as follows: the turning
point of the modern Slovak national identity formation was the end of communism in 1989. Accordingly,
Slovakia gained its autonomy and recognition as an independent nation that led to formal political inde-
pendence as a nation state in 1992. Hence, | divided the Slovakia’s case into two — Before and After the
Velvet Revolution — parts. The period before the Velvet Revolution is, in turn, structured into the following
sub-periods. Firstly, 19th century until the end of the First World War is considered briefly, since it deals
with the establishment of a particular Slovak identity, which is exemplified mainly through linguistic cul-
ture in negative integration against the strong Hungarian influence. Secondly, in the post-World-War-I-
period until the beginning of communism, | will discuss some more vivid examples in order to strengthen
my position. | will examine Czechoslovakism (the official doctrine of Czechoslovakia) with the central focus
on its use in the constitution, official statistics, and scholarly works. Thirdly, the communist era will be
reviewed concisely. In the second half — shortly after the Velvet Revolution — | will argue that the raising of
the feelings of national identity shortly before the independence (before “Velvet Divorce”) was artificially
created by the Slovak government. And finally, | will focus on the manifestations of identity in independent
Slovakia (after “Velvet Divorce”).

3.2. Before the Velvet Revolution

Importance of Language & Attitudes in the Foundation of Slovak Identity

During this time period, codification of Slovak language (19th century) and Slovaks’ attitude towards Hungarians
are relevant examples. Both of them are tightly connected to the Magyarisation process that aimed to assimilate
all non-Hungarian minorities of Kingdom of Hungary into one nation. The main reason for the codification of Slo-
vak language was survival of Slovak culture from disappearance and from assimilation into Hungarian culture. As
a consequence, the Slovaks developed a feeling of superiority over Magyars. Accordingly, the Slovak intellectuals
codified the language and, thus, linguistically deviated Slovak from Hungarian. Slovak attitude towards Hungarians
was artificially invented by elites in a process of negative integration vis-a-vis the Hungarians. Thus, such artificial
linguistic and behavioral separations served to create a collective identity among the Slovaks under the Hungarian
rule. Thus, already in the 19th century Slovak elites created a linguistic differentiation that can be understood as a
synthetic form of identity creation.

Czechoslovakia from World War | until Communism

In order to unite the two different ethnic groups of Slovaks and Czechs and to govern the new country successfully,
the political establishment of the newly formed state needed one unified ideology for one national identity. Accord-
ingly, since the creation of Czechoslovakia, the government started an “aggressive” Czechoslovak rhetoric. Many
attempts were made “in order to fit the conception of a Czechoslovak nation with two ... tribes” (Bakke, 2004, p.
25). Hence, Slovak language can be regarded as an important element in the creation of a uniform national identity.
These attempts can be found in official Czechoslovakian documents, including the constitution, official statistics and
scholarly work, as exemplified in the following sections.
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Constitution & Language

The 1920 Constitution of Czechoslovakia states “We, the Czechoslovak nation”, indicating that leaders tried to le-
gitimatize the creation of the new country on the highest legal level, in order to unite the Czech and Slovak people
into a common nation. With regard to language, as such, the Czechoslovakists reckoned that one nation could not
have two languages, that is why they often restricted the role of the Slovak language and, in turn, “emphasize[d]
how the national unity had survived despite linguistic separation” (Bakke, 2004, p. 34). Other elites viewed Slovak
as an artificially created language. According to them, it was a reaction to Magyarisation policies, and no substan-
tive cultural difference was at its root. The Slovak nationalists strictly opposed such interpretation of history. They
believed that “the codification of Slovak [language] was only the final step in a natural [national] development”
(Bakke, 2004, p. 35).

Statistics & Academic Use

In 1921 (and later in 1930) population censuses, the term “Czechoslovak” for the first time appeared among “Czech”
and “Slovak” in official Czechoslovakian statistics. These attempts imagining the Czechs and the Slovaks as one uni-
fied Czechoslovak nation were common in other official Czechoslovak statistical documents as well (Bakke, 2004,
p. 27).

Scholars contributed to Czechoslovak national identity-building process. They pointed towards shared values
and contacts between the two cultures throughout history. Furthermore, the Great Moravia was depicted as an
ancestor of Czechoslovakia and as the cultural origin of a common statehood (Bakke, 2004, p. 29). Therefore, it can
be seen that construction of history has served as a unifying factor between both nations.

Indeed, the interpretations mentioned before were used to support a formation of a shared Czechoslovakian
identity. Consequently, the Czechoslovakism ideology was purely a political project and had two roles in the Czecho-
slovak drama: firstly, legitimizing the creation of the new nation-state; and secondly, making the positions of the
Czechs and the Slovaks more steadfast against large German and Hungarian minorities. In sum, its function was to
strengthen a Czechoslovak national identity.

Communism

The attempts of history re-writing for political reasons are very characteristic for communists in general, and Slova-
kia was no exception. Everything that was not suitable for communism was changed, re-written or re-interpreted
either by force or voluntarily. Czechoslovakism and Czechoslovak identity were radically opposed, and, therefore,
deleted from official statements and terminology. Since the communism times, “Czechoslovak” as a national cate-
gory was deleted from all communist statistics. The 1960 constitution starts with “The people of the Czechoslovak
Socialist Republic” rather than “We, the Czechoslovak nation” as it was formulated in the 1920 Constitution of
Czechoslovakia. This shift shows how different regimes have used official documents to influence people’s identity
and to legitimize their power.

Another aspect is the communist oppression of “unwanted” scholars and intellectuals. One of the most
illustrating examples is the case of Ludovit Stur, who contributed extensively to Slovak national identi-
ty-building. Due to unacceptability of his position to the communist regime, his works were restricted
(Skobla, 2001, p. 184-185). However, as some authors believe, “ideological position of the [communist]
regime towards Stur was rather ambivalent” (Bombik, 1995 in Skobla, 2001, p. 186) as he was tolerated in
some occasions. Skobla (2001) concludes that this “may remind [us of] notorious propaganda practices —
what happened to be uncomfortable for the regime was simply neglected” (p. 187). Hence, emphasizing
certain scholars’ works with certain narratives while prohibiting others is another proof of how the com-
munist government was manipulating historical facts and using them for its own agenda.
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3.3. Velvet Revolution & its Aftermath

Leading up to the “Velvet Divorce”

The striving for independence of Slovakia was not the only event of the secession process in the beginning of the
1990s. The dissolution of the communist bloc in Eastern Europe and the collapse of the Soviet Union itself were at
their peak at the time. Post-communist ideology- and identity-building process became a very widespread phenom-
enon in post-communist countries (Esbenshade, 1995). Slovakia was again no exception: from the feelings of cul-
tural, ethnical or national distinctiveness to nationalistic movements to territorial separation from a larger state. In
sum, a continuation of active promotion of national identity after independence has proven to be the major process
with regard to identity politics. Keeping in mind the peaceful character of the transition, compromise was achieved
by political establishment of the Czechs and the Slovaks, referred as a “Velvet Divorce”. But it is interesting to exam-
ine how the Slovak national identity and feelings of distinctiveness from the Czechs was constructed in the process.

The socio-economic situation deteriorated after the 1989 Velvet Revolution. The government could mitigate
the situation by promoting the nationalistic ideas. As Malova and Mego (2000) point out,

“[if] the perception (real or imagined) of a forthcoming socio-economic crisis is strong enough among the
people, politicians and political forces may then begin to use ideas of nationalism as a distraction. These
feelings of nationalism can, in turn, be intensified if political competitors use them to gain more popular
support. Political groups and politicians may exploit popular nationalistic feelings, especially when the so-
cioeconomic situation is in crisis... [The] searching for scapegoats is a simple solution to distract attention
from socioeconomic problems, especially in a multiethnic state” (p. 357-358).

Indeed, the Slovak government actively depicted the Czechs as a scapegoat for the deterioration of the econo-
my and other social problems in Slovakia. It seems logical to suggest that the Slovak government tried to artificially
raise a nationalistic mood, blaming the Czechs for creating economic problems, and underlined the distinction be-
tween the Czechs and the Slovaks to legitimatize a new Slovak authority. These attempts contributed to the creation
of a sense of Slovak self-distinctiveness and collective identity.

After “Velvet Divorce”

The Slovak government’s strategy did not change in the years of independence. However, this time it was not led
by predominantly economic issues. Shortly after the “Velvet Divorce”, Slovakia needed to strengthen its national
identity. Indeed, the country was suffering from identity crisis that appeared after the end of communism, the
dissolution of Czechoslovakia and the consequential evanescence of Czechoslovakism. Slovak identity was weak
and diffused during last decades. This problem seemed even more serious in the presence of large minorities con-
centrated especially in the country’s south that threatened the unity of the country’s common identity. The easiest
and most commonly used way for identity strengthening has been the attraction of Slovaks’ minds on history and
other events and things that glorified the Slovaks. Political elites in the 1990s strongly focused on history, ethnicity,
symbols, etc. Indeed, as Malova and Mego (2000) argue,

“certain sentiments and symbols help to solidify national identity. These often include myths that typically
refer to territory or ancestry as the basis for the political community” (p. 365).

They started to promote and strengthen the national identity of the Slovaks by various ways, including the
condemnation of former Czechoslovakia and its ideology (Malova & Mego, 2000, p. 358). During Czechoslovakian
time, the Slovaks always felt themselves inferior to the Czechs and always claimed more autonomy. That is why it is
not surprising that Czechoslovakism was not perceived as an ideal type identity by Slovakians.

Apart from this reinterpretation, reassessment of their own history and glorification of certain historical events
became an essential part of construction of national identity. Printing the symbols recalling the Great Moravian
time on the modern Slovak currency underlines this point. Malova and Mego (2000) argue that “holidays, awards,
banknotes”, as well as “public monuments, folk festivals, and commemorations of important historical dates”, that
took place in Slovakia after independence were the “typical celebrations” and “forms of [support]” of a newly
created Slovak national identity (p. 366). At the same time, all the events or symbols or heritage that at any extent
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reflected the Czechoslovakian time, were deleted from the new Slovak official and non-official symbols (p. 369).

Territory and religion also played a significant role in the identity construction process. For example, there
are symbols of mountains in modern Slovakian flag meaning the three different peaks that were, according to the
Slovakian narrative, historically situated on Slovak soil. Moreover, in the Slovak national anthem “Lightning over
the Tatras”, main focus, apart from national movements and awakening periods, is on territory. In addition, besides
territorial elements, we can find religious signs on official symbols as well (e.g. a double cross on the emblem) which
were not permitted during communism era and does, therefore, stand in sharp contrast to the old Czechoslovak
symbolism.

The Constitution

The Constitution played an important symbolic role in shaping the identity in different historical periods. It greatly
contributed to modern Slovak identity formation as well. We read in the preamble of the new Slovak Constitution,
adopted on September 1, 1992:

“We, the Slovak nation, mindful of the political and cultural heritage of our forebears, and of the centuries
of experience from the struggle for national existence and our own statehood, in the sense of the spiritual
heritage of Cyril and Methodius and the historical legacy of the Great Moravian Empire, proceeding from
the natural right of nations to self-determination”.

We see some important points here. Firstly, the emphasis on different ethnic groups was made to foster a dis-
tinct Slovakian identity that, in turn, helped to legitimize a Slovakian statehood, and an independent and sovereign
Slovakia. Secondly, the use of the idea of a Slovak nation, (as opposed to the older “Czechoslovak nation”) focuses
on “spiritual heritage ... and the historical legacy of the Great Moravia Empire” and permanent “struggle for national
existence and our own statehood.” Finally, the Slovakian situation shows how changing or reassessment of facts and
focusing on particular events are used by the political establishment in identity construction process.

3.4. Conclusion

The above-mentioned examples have strengthened my argument that history (re)interpretation through national
symbols, ideology, constitution and language have been actively promoted by the Slovak academic and political
elites to construct a common identity. A self-distinctive and collective identity was shaped in the identity formation
process in the 19th century. After World War |, Slovak identity was an integrated part of Czechoslovakism. After the
Velvet Revolution in 1989, history served as a means for Slovaks to remember their historic national identity through
a grand narrative. Changing the historical facts and fitting them to the situation, changing symbols, traditions and
official documents in order to legitimize regime and behavior, glorification of historical events, stressing or ignoring
linguistic differences, etc. were commonly used strategies and tools of the political elites of Slovakia at all times.

4. Political Construction of National Identities in the Czech Republic
4.1. Introduction

The political construction of national identity through history writing in the Czech communist past has been deci-
sively steered and controlled by the communist party system. The aim was to build popular support and legitimize
the existence of the new political elite that was installed by the Soviet Union by a coup d’état in 1948. Through the
use of history the political establishment sought to (re)create a system of values and a positive image of its self by
socially organized forgetting (exclusion, suppression, and repression) and socially organized remembering (grand
narrative, invention, symbols etc.). It thereby intended to shape a specific Czech consciousness or national identity
by focusing on certain historical events, spaces, and actors.

With the end of communism following the Velvet Revolution (1989) and the Velvet Divorce (1992), the Czechs
had to come to terms with their communist past and had to adapt to a new political reality. With the advent of
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liberal democracy in the newly formed Czech Republic political actors continued to construct a national identity
thereby politicizing it in a similar way as the political elite within the Communist regime. The following examples are
demonstrative for this claim.

4.2. End of World War Il — Fall of Iron Curtain

Grand Narrative & the Other

As accentuated by Karlsson (2007) “the ideological use of history is not on facts [...], but on the grand narrative”,
and focuses on political developments, which generate new grand narratives that form the basis for new national
identities (p.12). Accordingly, Czech national identity is also built in contrast to “the other”, e.g. the Sudeten German
minority in Czechoslovakia. At the end of WWII the communist political elite used feelings of resentment against
the German ethnic group. They constructed a negative image of the Germans linking them to the Nazi occupation
in 1938 (Brodsky, 2007, p. 13; Wingfield, 2000, p. 246), and hence constructed a reason for mass expulsions of Ger-
mans, thereby creating “a convincing popular narrative linking the ‘acceptable’ past with the reconstructed postwar
state” (Wingfield, 2000, p. 246). Wingfield (2000) relates this method of political construction of national identity to
the concepts of socially organized forgetting (exclusion, suppression and repression) and socially organized remem-
bering (the deliberate invention, emphasis, and popularization of elements of consciousness). The author explains
that “the major goal of governmental policy at all levels was to legitimize the new ‘purer’ postwar Czechoslovak
nation-state” (p. 246).

Hence, the communist political elite’s objective was to rationalize its policy of expulsions while, on the other
hand, aimed at inventing or reinforcing the image of the other, the Sudeten Germans. While focusing on the idea of
vilification of the Germans, this can also be seen as a strategy of legitimating the ambiguous role of the Communist
regime within this period of time.

Nevertheless, the way the Communist elite sought to rationalize its repressive actions were soon interpreted
differently, at least within Czech intellectual circles (Updike, 2009).

Constitution & Language

Constitutions and language are also relevant factors to be considered in the analysis of the political construction of
Czech national identity. Indeed, the representation of the other was reinforced by the Communists by prohibiting
the use of the expression Sudeten. The Constitutions of 1948 and 1960 incorporated this illustration. Firstly, by re-
ferring to the constitution of 1948 to the successful victory of the Czechs against their former feudal exploiters, the
German Habsburg and then, secondly, in the constitution of 1960 that denied Germans the recognition as an ethnic
Group in its own right (Wingfield, 2000, p. 256).

While language is employed in contrast to the other, it is also an important characteristic of Czech national
identity, which has “been cultivated and developed, along with Czech historiography, ethnography, art, and liter-
ary criticism" (Vlachova & Rehakova, 2009, p. 255; Bibo, 1998). Under Nazi occupation in 1938, however, Czech
language was replaced by German and when the Communists came into power in 1945 children were required to
study Russian.

Symbols & Values

Values & Symbols constitute important objects of memories to which cognitive emotional patterns can be activated
on a collective level and can hence be employed for socially organized remembering and for an artificial creation of
national identity.

The political elite sought to construct a Czech national identity that integrated communist values as for instance
the worker state for a planned economy, thereby emphasizing the importance of fraternal affiliation to the Soviet
Union. In that respect, the Soviet socialist heroes, in particular Marx, Lenin and Stalin were symbols of the com-
munist state. At the same time Czechs’ traditions and heroes were kept alive, and the then present- time political
actors heralded in order to build a collective historic narrative supporting and legitimizing the governing communist
regime (Wingfield, 2000, p. 265).
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Also, the political elite sought to create a positive relationship between the Czechs and the Slovaks (ibid, p. 247).
This was done in a symbolic manner by establishing new national holidays, inventing new public spaces and names,
celebrating memorial ceremonies, and building monuments in order to implement a positive role of the Czechs and
Slovaks during WWII into their memory and to emphasize the idea of a shared collective national identity (ibid, pp.
248-249). Respectively, the communist government built artefacts of memory that according to researchers in this
field are “ideal targets for defacement, destruction, or removal in times of historical contestation” (ibid, p. 260).

The 1968 Velvet Spring & its Actors

The Prague Spring manifested Czechs’ real perception and attitude towards the communist political elite. Feelings
and emotions, which culminated in the 1968 Prague Spring, illustrated their resentment of the Communist party
system, perceiving it as an oppressive power (ibid, p. 265). The Velvet Spring is also exemplary for the failure of the
Communist regime to build a convincing popular support through identity politics. Accordingly, in 1989 “the govern-
ment’s complete loss of legitimacy and, most importantly, a benevolent international situation, ignited the Velvet
Revolution” (Baer, 2008, p. 315).

The Communist regime, however, continued to exercise tight control on the Czech population and its intellectu-
al elite with apparent consequences on history writing. Historians felt the impact of state control and as underlined
by Rupnik (1981), “official historiography reverted to a highly ideological orthodoxy, an independent historiogra-
phy”, and subsequently “historians have become perhaps the single most persecuted category of intelligentsia” (p.
166). They were expelled from their research institutes or jailed. Herewith, the political elite wanted to ensure that
the interpretation of the two decades preceding the Velvet Spring was directed towards their ends (ibid).

On the other hand, a parallel society emerged from the intelligentsia, a so-called parallel polis as suitably
termed by the Czech philosopher Vaclav Belohradsky, in particular “imprisonment and trials, and were publicly
shunned by the country’s newspapers and media” (Baer, 2008, p. 308). Czech literature became an instrument of a
“non-literary end, promoting or challenging official ideology” (Bilek, 2009). One prominent figure in that respect is
the Czech writer Milan Kundera who in 1967 was campaigning for freedom of writers in order to preserve a distinct
Czech national identity. As a consequence of his involvement in the Prague Spring, he lost his teaching position at
the Prague Film Academy, and was excluded from the Communist party. Further, his books were outlawed due to
Communist censorship. Finally, he immigrated to France in 1975 (Prague-Life, 2009).

Another important character in this period of time was Vaclav Havel. As other dissidents of the regime, a re-
nowned philosopher and play writer has been imprisoned several times. He advocated for democratic values, a civil
society and the idea of a new and free citizenship. He aimed at directing the Czechs towards an open and democrat-
ic society with free press and human rights (Rupnik, 2008, p. 5).

4.3. After the End of the Cold War

The fall of communism in 1989 initiated the peaceful transition from a totalitarian steered society to a liberal de-
mocracy with its innate values of freedom and democracy built on the civic principle. The latter constitutes an im-
portant element of Czech national identity formation by the political elite.

The Civic Principle & the Czech Constitution

After the fall of Communism in 1989, intellectuals, primarily consisting of former dissidents of the Communist re-
gime arranged a democratic government in order to prepare the country for its path towards a free-market econo-
my and free and democratic civil society. The most prominent figure among them was the Czechs’ first President Va-
clav Havel who promoted the civic principle (Bryant, 2000). The latter as argued by Kubis et al. (2005), soon became
«one of the leitmotivs in the attempt to re-build the Czech national identity» (p. 148). “It, thus can be regarded as a
vehicle to bring the Czechs back to Europe, as a European nation-state thereby fostering a political culture based on
democratic principles” (ibid, p. 148). This idea is being represented in the new Czech constitution and underscores
the image in which the “free and equal citizen provides the foundation of the state” (Nedelsky, 2003, p. 90). This
concept is further supported in statements given by Czech Prime Minister (1992—-1997) Vaclav Klaus and President
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Vaclav Havel (1993-2003). While the former expressed that “the foundation of the state is the free citizen” (ibid, p.
94), the latter communicated this principle already previously in the Charter of 77 dissidents:

“Calling for a return to meaningful citizenship, whereby the government’s legitimacy derives from the
consent of the entire citizenry and its power is limited by the civil rights of the new individual” (ibid, p. 93).

The civic idea can hence be regarded as a vital element in the political construction of Czech national identity.
Another instrument was related to the other and continued to be represented by the Sudeten German as will be
demonstrated in the following part.

The Civic Principle & the Germans

The Sudeten Germans that were vilified under the Communist regime, continue to be used by the Czech political
elite to build a national identity in contrast to the other. The case of treating the Sudeten as the other has been re-
vived by Vaclav Klaus in 1996 demonstrating a political continuity by staying away from employing the term Sudeten
at all in his comments during the expulsion controversy that emerged in 1996 (Wingfield, 2000, p. 256). Vaclav Havel
on the other hand was more cautious when planning the ratification of a friendship treaty with Germany in 1998.
However, controversial inclusion of the Benes decrees in it sparked fierce reactions, in particular by the Communist
Party blaming Havel of “excessive servility towards German pressure groups” (Nicole, 2005, p. 12). The German
Sudeten issue was hence included into party politics of the Czech Republic and became a vital factor in preparing
the country for the EU membership. The European Commission and the European Parliament criticized the attitude
of the Czech political elite. The latter nevertheless misused this subject in confirming their determination to protect
their national interests against outside, particularly from German interference, which hence stirred resentment
between the Czech public and the German minority group. In 2002, the head of the ruling Communist Party exacer-
bated the issue in calling the Sudeten German “traitors and Hitler’s fifth column”.

In the political construction of Czech national identity, the concept of socially organized remembering and for-
getting is the next instrument that provides for political consistency with the Czech Republic’s past, as next section
illustrates with the example of the Institute of the Study of Totalitarian Regimes (ISTR).

The Institute of the Study of Totalitarian Regimes & Politicization of History

As formulated in the founding law act of the ISTR in 2007: «Those who do not know their past are condemned to
repeat it» (ISTR, 2007). It is therefore the purpose of this organisation to examine and remember the consequences
of the Communist and Nazi totalitarian regimes.

In recent years, however, the ISTR has increasingly been accused by historians of politicizing history. Several
controversies were discussed in the Czech media, especially the cases of Milan Kundera and the Masin Brothers.
The latter were blamed by the ISTR of having assassinated politicians from the former communist political elite.
And the former charged by the ISTR of having been an informer of the Communist regime and of having revealed
the existence of a western secret agent to the Communist police force in 1950 (Axisglobe, 2008; Konviser, 2008).
Some historians at the ISTR have raised their concerns about the validity of these accusations and have submitted
their notices by accusing the institution’s activities of “politicising of history from the very beginning” (Axisglobe,
2008). Historians and intellectuals criticize the fact that these accusations are build on one single document written
by the Czech Communist Police (IWG, 2008), and remind that the Czech intelligence service had a department of
misinformation that was notorious for the ‘artificial’ construction of evidence. Therefore, even policy makers and
civil society groups have their reservations with the ISTR because “personal information can be selectively used to
discredit political opponents" (Dujisin, 2008). Accordingly, critics demand some restructuring of the ISTR, particular-
ly because of its importance of socially organizing collective memory (Rosca, 2006).

In sum, it can be stressed that policy makers continue to influence the interpretation of historical events and to
use history to serve political ends, and are hence unduly politicizing academic research.

Vaclav Klaus & the European Union

The Vaclav Klaus’ speech of February 2009 in the European Parliament is important for the purpose of this study.
In previous years, Vaclav Klaus proved to be the personification of the Czech Euroscepticism, and an advocator of a
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neo-liberal agenda, which can partially explain his attitudes towards the European Union. Hanley (2004) argues that
Czech identity serves “to legitimize the neo-liberal aspects of their program. Such reinterpretations of Czech identity
and tradition usually stressed Czechs’ supposed cultural affinity with neo-liberalism and the free-market” (p. 521). It
can hence be seen as a strategy to mobilize the Czech electorate, or as Hanley explains it, as a “self- interested desire
to preserve clientalistic networks threatened by accession” (ibid, p. 515).

It is no wonder, therefore, that Vaclav Klaus emphasized in his speech the necessity of removing counterpro-
ductive barriers in the economy, and to set up an economic system that promotes prosperity. He also accused the
EU of disproportional intervention in the economy and supporting an economic system that is suppressing the
market. Vaclav Klaus' statements had the function to mobilize the Czechs by addressing their feelings and fears,
thereby mobilizing, and influencing them to support his neo-liberal agenda. Klaus did this also by focusing on their
inner wishes, and longings for human freedom, prosperity and democracy. Therefore, he addressed their collective
memories while linking Czechs' national identity to a historic narrative that can be traced back for many centuries
- talking about the “historic centre of Czech statehood, from one of the important places where European think-
ing, European culture and European civilization has emerged and developed” (Klaus, 2009). Klaus further drew a
borderline by pointing to the European Union’s democratic deficit by stressing the large distance between Czech
citizens and EU politics, the loss of democratic accountability, the decision-making of the unelected. In that respect
he again concentrated on the collective memories of past fears that according to his rhetoric were re-emerging with
an European Union that did not duly respect the will of its member states’ citizens.

Klaus’ rhetoric resembles his Euro-realism attitude towards the EU integration in 2001, when stressing the
necessity to preserve an individual national identity by prioritizing Czech national interests. He is thus taking the
construction of national identity in the field of party politics to advance a specific political agenda (Nicole, 2005. p.
18), and is therefore politicizing Czech national identity and history.

4.4. Conclusive points

The political creation of a distinct Czech national identity as has been revealed in the preceding analysis served the
political elite to legitimize its political regime. Czech national identity has been shaped by (re)creating a historic
narrative or a potential enemy in contrast to which identity is being formed. Moreover, preserving and creating new
social identities, cultural values and symbols are political instruments that aim not only at mobilizing and influenc-
ing, but also at remembering and forgetting. Indeed, as argued by the French historian Ernest Renan, “Forgetfulness
and even historical errors are essential factors of a nation” (Wingfield, 2000, p. 257). This process of political con-
struction of identity eventually leads to a reinterpretation of historic facts and hence also rewriting of history. This
has been true to the Czech Republic’s communist past, and is similarly a common practice in contemporary Czech
politics.

5. Conclusion

As demonstrated, the construction of national identity in the cases of the Czech Republic and Slovakia has been
driven by political necessities to legitimize the actions and past mistakes of the respective regimes. The political
and academic/educational elites reinterpreted history and influenced the writing of history by socially organized
remembering and forgetting. In terms of remembering, a positive narrative of the evolution and origin of the na-
tion-state was linked to the values and norms of the existing regime. Symbols and the invention of new public
spaces and names supported this positive image. Constitutions were also an important element in the process of
shaping a distinct national identity by legally determining a unifying language, and by setting out important princi-
ples and values.

Another vital aspect that has been included in constitution and speeches was the (re)creation of the other, in

contrast to which a national identity was strengthened. In these processes, the political elite (re)interpreted history
and influenced history writing.

The reinterpretation of history, however, was also carried out in a more negative manner by acts of exclusion,
suppression, and repression against historians and members of the dissident intelligentsia.
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Both in Czech and Slovak cases, | have found a grand narrative linked to specific ethnic groups. The German
minority served as an identifying factor in the Czech Republic, whereas, the same role in Slovakia was attributed to
the Hungarians in the early national identity formation process. The image of “the other” as a political tool has been
consistently found throughout the cases and respective periods.

In both cases, language (both legal/constitutional and political) was a major expression of identity. Moreover,
elites tended to link different periods via a grand narrative in order to adjust their political agenda.

Coming back to James Young’s words from the introduction, | have outlined the motives of memory, being
primarily used by various political elites in the formation of a national identity. It indeed seems true that collective
identity (and hence, memory) is never shaped in a vacuum, but is build upon political legitimization efforts.

Demonstrating how the political elites constructed respective national identities to legitimize their actions in
the Czech Republic, Slovakia and Czechoslovakia, it is logical to conclude the construction of national identity is in-
deed tightly connected to a political (re-)interpretation of history and the process of history writing.
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3980b Loggyydggemon, 8ogM0d BogB0s, 35 oo 360336gmmds 3Jmbrs Lavznbggdol gsb3sgmmdsedan Lad-
bEgo 3o3gobomEn babgmdBogmgdolb 0gb@mdsedn; gsbbsznmMmgdom, Ladesmmggmmbes ©s bmdbgmobmgalb.
dobgegam 0d0bs, HM3 5mdsbgomal 3dsGmmggmgdds 3g-4 Lom 3Mbgdn JHobGnsbmds mynznsmaE Mgmogo-
5@ g53ma3bomgl, 356 3506(3 396 8moz0Es Bgbo mg3sbmgma 5bgMmdsngsbal GgMmoGmmasdy. of bszdome
3dmagMae oym 3030 (39mqdeemo DmBmabGmnbdo, (39(3bemmey3960L3(393mmds, Moz bds@bgmab magazos-
m® Mgemogoslb BamImemagbos nbms8ob Jomgdsdwy (m0bozsdznmo ., godo B., 2012). boem, 3-8 Lo 3-
bo@sb 5036980l BogH Lodbfgm 3og3zoLonl s3yMmdal ddga mgzebmgm sbgMdongsbal GgMn@mgmas-
b BIMMME 3536 (39 abmsda s M8gbadyg Lo nbgdo gb GgfaGmMagda Lbgs Mgmngogdal sfgama
oot J3gmems (Forsyth, 2013).

2 Boggbgoge 963560L Lbzowsbbgs LEGMIGMGbs @s bgdabs, MzemBobag8s JesGoymo sbmdmogmymaobs s bm-
3bmEo 066560L dmygebommds, 15 Jomgsbn dmbsdymmdom gMmBsbgomb gdmbgggs, bmemm dobssmbo gobbbgsggdmma
sdzo http://www.omniglot.com/writing/georgian.htm o http://www.omniglot.com/writing/armenian.htm
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3bmgmomdn abEadolb FoMomE 3036 39mmgdob s 3M3dgdab, b3sMbgmadab, Mm@ J-mbdsbos 0d3gHag-
3oL 3(309mmdgd0b doybgoege, bmdbgmdn s Ladsmmggmmda aogM(39mgdmmoaym obemsdo, JMnbEGsbmds
03 m&o babgmdBogmbmgal 85063 by FmMao 3mmo@03mMo 0 bd™dab bobamaow dgbs@BRumms. omd(3e mto-
39 babg3bogmd abBmM0ob 53 g8 s3dg s NOMogMmasbbbgaggdama gbs somBas.

89-5 Lomgmbgdn LmBbgmol Lobgm3bogmgdFmomdalb aomddgdolb dg8mga gMmM3bamo ddsMmzgmmds
3od@MIM0350 bmBbm@mBs 93emabosd dgaba@mhabs. 585L nbos 9858, MM bmbmGo s38m3zgBsmos og-
memmgom®o 39bgmmadgdol asdm am3omobdnMmms dbmgmom bagzmabom 36M9dsL s ©e8me300gdmao
a0bsafdm dmmgabgmds. mgzebogma bmdbyM-aMogmEosbyma gimgbos ghmagmons dbmgmomda ©s
0gn 86sgamo banbg bomdmamggbos bmdbgdol gHmzbamo 0gb@mdal bsBorl (mnbogsdgomo ., xodo
%., 2012).

LogoMoggmmd g9 3ogg dgbedg Loy gmbgdo gos3gms 3oMggma sRgzsba o6 ymagamaym o6 (3 sbagy-
A0 3mEmol bobomo s G (3 MY 30gdgmn 3mEo039Ma msdsdn §BsMdmgdabs. Bomdmdmdom b3s-
ALgmds o056 9393 JHabGnobmdals magozosmyMae asdmibogdom badsmggmml dgon bodmemme
00993533065 9360m30b d0bsbBon® 3nm@n®ab (Lortkipanidze, 1983). 58 s6Rg3060L @oEaLEMMgds 3o Imbs
39-11 Layy3mbgdo, BmEgbs Abmgmom boggmgbom 369ds MO 3504M S JoMMMEO 53EMIIBSEYM0 §3-
mgbos s@3mbogmgo g3emm3al bobomo gobrs, HmgmE (3 dsMmmdswomgdgmo babgmdbogm (m0bngsdzamo
©., godo B., 2012).

BmamE(y 3bgoszm, bodo 3gbmdgma Lobgmdbogmlb BsmImAmbs dmbos Ladn Lbgssbbgs (30g0mmobe-
(3000056, Lb3oEOLB3s gobognEn s gbmdMngo xanxgdnwsb s Lydnggd bbgswsbbgs Mgmaganma schgzeba
3053qms. 30abgseg 0dabs, Hm3 badogg gMcmbsnma domabbdggzom ndMdms gssmBgbobmgol s admyyo-
©90emmdobmgal, bLodngg aobbbgeggdmmo bogsmgm s badobom Mmoo n® gomsbyszgdnmgdgdl nmgdos
abEmEogmo gobzomamgdal 88 8@ sw 360d3b69mmzab 58 939dby.

ds Ly 3969980b 350336y39@0 3mIg68 700

3oL dgdmga, Moz badbGgo 3o335L0sdn Rsdmysmados bada LabgmdBogm s bsgymstin gobzomamgdabsmgal

Ladogg aobbbgeggdmm aDob oswas, LEmMMgw, 3 bayy3nbggdda dmbos abgmo dmmo@ o nco gosbysgdo-
9980l domgds, Bm3maddsz bayyznbggdol dobdombg asbbodmgmgl 3 babgmadBogmgdal dmmogongnma
dg0. 30Mggm Moado, gb ogm Ggmogonmo mgzomoEgbdogogszns. od(3s, sdob gaMmms, 3owgs dmbes 3g-
o 8603369mm3z560 3mmo@ 0 nHo dmgmgbgdo, Mm3mol gogzmgbss bay3nbggdo geamdgmes:

bmdbgon

®JO 30093 Iobon3nbggdedwy, IV baznbgdo, Hmmgbsg bLmdbgmn smdmbagmam Gmdolb 033g60sd, ngozy
30b3b6@ 003 o b3sMbgmTs gonym, @abagmgo bmdbgmdn 39 dbgdds Jggmds gosnddgh (8. bmMgbs(zn, 1984).
03 badoxds, 300093 YROM ©833MMS bmdgbo bombo dg@mdbam 3nmEnELL, Goash gb o6 agm Lmdbgomal
30boma© ob 3mbamzg J394bom goag(3939, gb ngm bmdbyEa babgmdbogmgdnmdol gebswan®gds. 535l 3o
Lo 3Mbggdab go63s3mmdado dggdmm gsdmgbgns bmdgh baembdo dbmmme Babssmdmgamdal asbggs wobo-
3 9m0©sb 538mbymo bogMmbal dndsmon.

Lmdbgmo MedEgbxgmdg sxobyws Lo nmamo sdmy)3oademmdal smbowagbse, Mmamm s 6gmdbgdal,
abggg L3aMmbgmgdol s 868890l Bobosmdrga. dmwdngn 35360l Joybgoagsm, dogModbgdol nbobBnol
dgmagmmdam oo donb(y Jgdmal Lo gmmato badgamb smeagbs IX bayzm6gda, o3z Mm@ Loy 3mbgdo, abgs
30bab@nob samgboolb dgmgasw, bmdbgmdn 33meg go9ddms Labgmdbogmgdmamds (Forsyth, 2013). gb oym
300536y3980 abEmGommo dmamgbs bmdgbo bambobmgal, Mewasb dsb dq8mga LmBbgmdo Ladggm oMo
oM 5m3gams (0b. magn 6).

©53mM39090emmds s 3dMmammo bmdbgdo bdomew 0dMdmmbgb Lodgxrmb smbowagbsw, dogmed dxwmdon-
30 d93066m3580L gmbbdyg domn Imbabmmgmdal owds Bobomds dms Lominbggddo ©snbym gdngMaz0s ©s
©obobmgdgdo 354864L, Mmamm (3 Igbmdgm Labgm3bogmgdda, sbgsg smBmbagmam g3Mm3sdo ©s @3-
brgemo Gbgmalb §geo@mMagddy. mezmaedamzgmao bm3bgdob gdoa®ms3093L odymadom gomabasbemagdob
gm@3s 3Jmbrs, Mabag 80Dob@ns sbmgbms mo30lL dows GgMmoGmEmngddg, bmmm 398wmaa LmBbgdds g@e-
3mdM0350 50030bgL 3gbmdgemn oy ImFgmmo Lagogdm Jomadgdo s 354369 gogmgbasba nslidmMgda
(MukaenaH, 1952). bbm@g, d9s Loyzmbggdal 93 ab@GmEammBs dmgmgbgdds gobodommds, MmI mgbss,
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bogoMmzgmmbash @s sDgMdsoxsbobash gobbbgeggdom, bmdbgmb dmogMo osbdm®s gsshbos bmgemoml
3936 BgM@nmdo.

bsgsmazgemm

Lmdbgmabgsb Mowon oMo gobbbgszqdamo dmgmgbgdo brgdmws badsMmggmmb &gMaGmmnadyg. gato-
Lob/gmmbgomol badggm, GmBgmag domosbsw dabab@ob s HmMBab 3PmE Mol 6s6omb Bamdmawaqbos,
s6bmeaglb g08bEaMs JoMmmabawdn bobssmdmgamdmngo god@mma JMabGnsbmdol babgmdBogm Mgmogo-
o@ 30dmbasbamgdma, 56s 080bmazal, MM 303 NROM 939300693065 Mag0bo Imsgaemo MmEbs ©s
30bs6Gn0bomzol s Jowg3 MYBO™ MM dmes b3s@bgmb.

30M©s 530bs, bmBbgmabgeb asbbbzsggdom gMmasba LojeoBmggmmb gm@domgdolb (X b.) s doMoremde-
©00qdemae bogMzgdo aMRgbob dgdwga, Ladsmmggmmad dmmo@ognma Dgmdol babsl dosmbos. XI-XII baw-
31699330 dobo &gMoGmEns Jnmosbsm dma(zegms LadbMgm 3o330b0sb s 3MBGEMEL s3ysmgdws AMmammm
39335b0obg 3 (Metreveli, 1995). LEmM g, 53 3gMommdo, badsMmzggmm adzs g3Em3mmo JMab@osbmmao Lobg-
m3bogmgdal Bmezet 3oMm@bomGom Mganmbdo. g3mm3mmo s d0bsbGomMo JMmEM&s gsbos badsGmgg-
b g5b9ymegma 6sbama ©s Bobgrszsm dmbrmmgdal Mm@ Law3Mbmzebo do@mbmdabs, 856 dgnbamAv-
Bs Ladgmm AbLEG NS s XIV Lam3Mbgdn 3gmog OdMYbS MoEgHo Labgmdbogmlb 3mbazngdn Hgaombda
(Metreveli, 1995).

XV bog3mbgdo 3mBLEGebEnbm3memoal ms3930b 398maa badoMmggmm 3mgdie me obemsdym® 08396Masl
dmals, ogemgs badbgomm-3mmad oo 3933060 dodsb@nobmeb s dgbodsdabswm, sboMmhgb ggfmmayem
JE0b@0sbnm babgm3bogmgdmaba(s (Forsyth, 2013). o339, bagdommggmmb dmsebay3nbggdal gb sebgzgdals
396nmeo 0dgbom gogmgbnsbo s@mdmhbrs, Hm3 356 ds0b(y dgabsmhnbs badgym absb@anl Mbyzg@mds,
65(3 bodbogms LabgmBogmgdfnmdol dgbsmhybgdal s s8sgMmmom, LEMoggsel dnwdogsm ©obagmg-
20b3gb, 969 08 EOHMbogmo JHabEosbnma g3mm3absjgb. daMmamoas, ngo Ma8wgbndg babomow asoym,
dogad gb LabgmdBogmgdomds ©s Ladggm oo, Mmdgma(z 3MEdngs Mmzomasdmymeal Mgenddn sdym-
%39o@s JoMmggm bambl oM dgomnbs ©s 0Msbolb 033960 dabgsb, dgbs@Bybos XIX Lom 3693wy _ Hbgomal
0339600b g58mRgbsdwy (ob. mso30 6).

3%9Mm3s09560

Lemdbgmoabes ©s Ladofmggmmbasb gobbbgeggdnman BoMmadstmms sbgMmdsogsbal dus Loz nbggdol abGm-
0. dogbgoazo 080bs, HmB Ladngy Labgmdbogm gsbo(zoEs 5Bdgdal, L3sMbgmgdal, Lymrmigdolb ©s
dmbmmegdol dgdm@q3qdb, sbgMmdsnxsbdn, Mmam@(3 omgbndby, obEmodn®mds Hgmngosd dmojnws ggbo.
bbgowabbgs ©nbab@ngdol 38sGmmggemmdal Jogbgoegsm, sbgMmdsaxsbl IX-XVI Loy 39bggdda doGomsmsow
360890 Bom3mImdals, b3aMbemo absbiB ool Lobgmob ds@emgdgmo doMzgsebdsdgdo doMmmsgwbgb (Forsyth,
2013). bogo®onggmmbs ©s bmBbgmnbgeb asbbbgeggdom, sbgMmdsogsbdo dows abmadn@mo s gmbogaMo ©o-
306b30Mqdgd0 bgdmes. dsgsmomsm, JoM3s6353580 bmbodqdo 0y3696, bmmm bggnsbms absbBns, HmA-
93353 0356353980 Rosbs33mmgl - Joo@gd0 (doMBmmen, 1935). dgmqasw, XVI bavy3m6nsb abobo 300043
MROM ©89)35330600696 JooGNE 0M56L s Pmgdmg J50606RMbgL 0bEmsdal gL Fndmabsmgmds.

356Lb3s390mmo BaMmndsmms sbgMmdsngsbgmgdal gmbm-mabazob@mEo gm@domgds. 3g-11 Low3Mbowsb
o®d-LamBm 3983s, HMBemgda(z IMs 3D goImbobmmbgb, MsdJMmdgdob dgogasm ©03539L b3sMbg-
@0 ©d dogmo Babs sbns, 394369L obgomo om@Jmmgbmgsabo 08390y, MmMBgemdss bogmdzgmo memom KM
mB@mBsbms 0835Mnsl, d98mga M Jgoob Mgbdmdmozsb (Forsyth, 2013). 8smo aso3mgbs 08qbso ©o©o
0gm 5dgMdsngsbol dmbobmgmdadyg, Hm3 gbs ,dggmo sbatn® bgm-bgmes m@Jnmds 9608 Rosbazgms s
Imaboobs sbomn gobm-mabagzab@nn sbgMdsngsbymo gobmbol gm@m3omgds (dsGmmen, 1935).

833560, dmo Loy gmbggdol 0839M0gdal doGomngdds, gmboim@mds s Mgmogon®ds bLoddombs, gMomd
356bb3398mm0 s Mbo oMo sDgMI0RS60L FMEToMgds mabonbs. §bmdMngem obnbo ;M Jmem moba-
30LEO RanRL 3969313698056, bmmm Hgmogommaw bmboGo Mm@ ]gdnbash asbbbgezgdmm - oo
3080930Mmdsl, nbgzg Amami(y 0fsbgmgda.
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Abgoab 353mAg6s > Jaba Mmemabadbmgo 33335Loab
Lobgm3dboagmagdabsmngal

3. Abgoab 0d3gMand

Lobed ALgonl gadmRgbady gobandmgdogm, Dmaswae d0dmgobammm 08 EMHmal ggmdmmoadnzafin gooos-
905 Mganmbda. XVIII Lo 396930 sDgMdsoxsbal, bodstmggmmbs ©s bmdbgmal 30bgdab ¢dg@gbmds ate-
Bob 8gmmdgmmdsdn dgmomms. bagesGmggmmb badgumgdo 0bsmBhybgdwbab bgmabyygmgdsl, medzs 0Msbl
98mMRomgdmEbgb. sbggzg, Mganmbby 36g@&gbbogdl s(3bsgdms MEBEG™MBsbms nd3gFns s dabay ggoms bm-
3bgmab s Lagommggmmb @obsgmago 806gda. 53 3omamgdsdon, dows s30Mab3nMmgdgdalb asdm, mabnb@os
06560 5 LadmEmmE ©sdams 30mg3. SbgMdsaxsbol GgModmmMasdy Bedmysmndos M3s edme3nwgda-
o babsbm. (30m3g bobsbme asgows gMg3b0b Labsbm, HmBgmonz Emg396mgmo bmdbgomab m3g8gb boBoemb
3mo(39309. sbg3g 0M360L gobaemmdomab gs8mznws JoMommoa badggmgda(z, Ms8s(3 d543bs Babsdnmmds ndo-
Lomgal, MM 33z a0gMHM0sbgdymoym gMm0sb badggrme (Imbos JoMmommalb s gobgmolb Lsdgymb asg-
0056905 05 3030bsMgMdEs dMmadams3gdgdo 0dgMgmol badggmbmab 3ogfmmasbydady, Loy sedmbe-
3mgo bogodoggmmb dggal dgomndznmo gs0339539L @s MmBgmas magol dbGog Medwgbndyg og@&mbmdaym
bodmagmmb 8ma(303w9).

83 bamgnbgda Hbgmo bagnmama bLadbgemm 33335600b 303d0 Jgz0000 s 3MgGgbDas asdmszbows
3933°b00bg(3- 39399003900 s5%564g05d0l donybgoagem 36 s8bmmyGnHa 3MmbG MmO @ssdysts Atmamm
3933°b00bg s g6 BbM0Esb ongegs gobdnal drgal absgmagmoa bsbsdnfmgda.

XIX Lo 360 306z Bobggze6idn, mMo m3ab s Mo Dogob dgogase, nMebmsb godsmgzqdmmo gadm-
30005 H9ybgonl 033g60s s dmmosbow dob IRmmdgmmdada gowagns badbMgo 3oggzobos badngg babgem-
3bogmmo (35Rbsdy, 2003).

&9ModmMaymo s Mgmogoyma bs30mbgda

LadbFgom 30339L00b 5694Lonb dgdwga HMbgmds 33sMmmzggmmds bs jgmsmn bgbgdol dabgmzgom sabym. go-
o435 ymggmagamo Lobobmgda, Jofmommma Ladgymgda o9 LadmogMmgdn ©s sbama dmmoadozydo 3
d9436s, Gz bodmagmme 93 Lod Lobgmabogmb dmMmal bLosem s dgnsMomgdamo 3Mbgmad@gdab Lodsdo
a0bs. 3DgMmdsngsbol GgMoBmmnsdg 8ygman Mzs babsbmmab Mmnbgmab 0835M0sd dgddbs mma amdgmboas:
359mb s gemnbedgwal, ngnzg 3sbxal gmdg@mbos. bmdbgmolb babsbmb Fgmg@mms bobodgzebol Labsbm ©s
969360L 3939Mbos sgz0s. bmmm Ladommzgmmb GgMoGmMos, sdgMmdsngsbol 8basgbaw, m& 83s@mmgg-
™300 MamEsE 54(309, 0domobob s Jnmsnbal gmdgmbogdswm (39Rbsdg, 2003).

bmdbgon

sbgo GgMogmEnmm dmbymdsl asbbbgseggdmmo admznmgdmmgds Im3yzs Lodbmgm 3o335L0530. gsblbe-
39069800 bmBbgmbs ©s badsMmmggmmda. 9M9360L bobsbmEsb amdgMmbosw aswsd(3939 MoMympomn Rog@o
o6 dg0dmgdmes ymagomoym bm3bgdobmzal, Mowasb sdom sGeggmn gsbbsznm®gdmmaoa o6 o33mmgdmas.
3oMogdom, 969360bmgal bobodgzebol dgg@mgdal s 0dob aobzsl, MM Lbgs bmBbyMo Fmbsbmgmdoom ©s-
babmgdamo 3069d0(3 Igodemgdmms 96 9360L dgdsa 9bmmdada go@abyymoym, Bbmmme sgdomo ©s3m 3o-
©9699mgdal Asdmysmadgds Im3ygs bmdbn& dmbobmgmdsada. 53sb nbaz @sgds@e, MM MHbgonl nd3gfnsd
3dmobnbs mbdsmgmals GgfnGmmaol bobamal sbgdbns s dg4dbs yombal amdgmbos, Mo sbggg dofame-
0@ bmdby@o Imbabrmgmdoo agm ©s3m33myd@gdamo (3oR6adg, 2003). sbggg, bmdbgob aomhbos dmansba
gofdsbal dg8mgMogdol s mggebogman mn@mdgmal &gMo@mEngdol mbdemgdobasb gomogabagmagdol
dobbo. BmamE(3 3030m, bLmdbgoalb Ladggm Xl Lamnbosb sme sMLgdmMdEs s Mabgmab 0d3gHoal gb
bodngkgdo 03 MHmabomgal dabogol dbmeme Loy zgmgbm 3mmo@ngMo 3oM0s6G0 Mbros ymgamaym. beog-
dmes bmdbyco dmbabmmgmdoo obsbmgdmmo 8069dob gomagabygmgds abmsdn@a 3dsMmzgmmdobash,
o330 30 bom3o® bomdgdl J8bnws sDgMdongsbmseb s MMM gmmsb.
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3M3gmEmEGmm 30Mmdqddo smdmBbos bmdbm@o g3maboss. dob 83Mg3mb smamsgz0b g3 gdmms gabo-
360 356503 mM9d00 s 0bEsdolb domsmdMnzem go3M(39cmqdaom. bmdbyMo q3magbos o6 BomImawagbos
o3 ®m3ab 330L J39393MmAL s oM (3 JoMomIsomgdemm@n bodysmmb BgzMo ngm. 530l gsdm Hmbgomob
FoMnm3o000gdmM g3mabosl oo 0b@gMgbo o6 asdmymhgbos ol dadstim, Moz jogg gfmo dadgdo
53mAbs bmdgbo bambobogalb dbmmme 3mBa@ozmsb sbmaMgdnmoym Hbgonl nd3gfns.

bsgsmagzgemm

B9g@0s, Hmam& (3 bmdbgmdo, Hnbgmab god8mBgbol bodsmmggmmdos e@gdomo mmmenbo mbrs 3594369,
00356 M3809608g Lom3mbmazeba abmsdnma Lodys®mb semyob dgdwga, 30M3gmam asdmAbos JMab@nsba-
mo Lobgm3bogm Bob Mmzembobng®mdn. gb 08390 3o 93MM3em babgmBBogmgdmseb Mmoo gomsmMmadmms.
8bg) agm ab, Gog bodoMmggmmbogol sbogbgm m36565L BoMdmawanbos Loy mbggdal gobdsgmmdsda.

8mbs 30 3oModom. bLojomggmmdo gomddos badgym gota (Forsyth, 2013) s 53mgbool s3@m3gge-
mos (3m@mmo, 2010).

53 badogds ab Mgados god8mobgos, Moy 85603y Low3mbggdal go63s3mmdsdn, esMbgdalb Lmo©sb
o6 ImIboms. Ladggmm GobBnb g5m48qds LobgmIbogmgdmomdol gsbsan®mgdob Gmmasbo ogm. MHmam-
(3 3565807 3b0bgom, oybgoazem bbgomsbbgs bobgmdbgmgdal bajsMmzgmmbg 38smmggmmdabs, Lsdgam
©0bsbB0s, ymggmmzal nbs@hbgdms Gob@L, Moz ymggmmzalb Gmggdos @sdme30gdmmdal g4o6(3wasb.

035l goMs, dombgosgsm 0dnbs, M3 Mubgomol 033gM0si3 MPooCNEOE FofMmmmdsnEgdgmn
J60LG0s60 nym s gPmazsmo 33985 Mbws Img@sbs JoMommo g3mabonbmgals, 3oGogdom dmbrs. Gnbgmds
3059435 bodoMmggmmb o3& m3ggamns s domosbo Gubnm g3mabosb ©ondzgdgdsme.

sbgmds Mo omMmds bodngqdds s Immmmnbgdol go(3Mgdsd badsMmmggmmdn sMOgMmO mm 3or-
0 oxobygds asdmabzns s sbomo 8@ Mab baGob 3943bsb Fgmbym bgemo (Metreveli, 1995).

3%9Mm3s09560

dogbgosgsm 0dabs, H™MI sDgMdsaxsbgma dmbabgmgmds abmasdnl d0dwggato agm, bmmm Gabgmal 033g-
0o JHob@osbyma, XIX Lom3nbgdo Gomogsmafa dmmoGngs 56 g58oMgdems sDgMdsnxsbol Mgmognol
d03s6o. 0bobo 0bggg, BmamE (3 Embgmob 033gFnal GgFndmasdg sbgdbomgdama Lbgs abEmsdnFn bomboa,
06 a5bn30000696 Hbgmnbasb odygmgdom aodMabBnsbgdsl. sBgMdsaxsbol GgMmadmmnsdy bpgdmwms
bbzomsabbzs bgd@ob@ Mo Bmbabemamdal Rsdmbabemgds, Boa®msed 58sL o 3dmbos nbgmo sbom@o babg, Mm3
356bs 3 gdmmo BobssmBmgamds aqbaMmas sbgMmdsngsbgmm dmbobmgmdsdy. Mmamm 3 3Mma. boMoomb
Bggmsdgomo 5¢b0dbsgl, ,obgMdsngsbdn dgbsmRnbos Labnmogmm Labasdstmmmmgda, Mag 860d3bgmm-
3960 @od@mmMa ogm Lognmed dmdbggdow asbgbym 93 J39460b gmn@e. sbggzg Gubgmal 033g&ns ocge-
mabbnbgdos afsbabs s 0Mdgomal god@m@bss, Moasb o6 byHws 93 mMn babgmdBogmbmgal jowgs
9600 5358 g80m0, Mgmogonma 3MbyMmMbEs300L Jobgba dogze® (L. Dgogmedgorma, 2015).

363 gMo@mengm Jmbymdol godmubzgzns oo Bobssmdogamds sbgMmdsaxsbdn. babsbmgdols me
39896b0s® 359000569 Imbobmmgmdabmgal 39360 sMoxg@b (33moEs. 3ofnjom, dgbyws 93 Ggfn@mto-
900 06ebgmgdabgsb o MLIsmgdobasb gnbogyMow gobsantgds s ashbos dsbbo Fdznmdosbow go-
630056980bm30L. Jomggmgdabasb gobbbgszgdom, babssmdmgamdals dnb@n gBmgzoadmms 36 Mnbgdab,
6839 bmdbgdals 08s6m, MmMBmgdba(z 35653y nbmsdnma 3dsMmgzgmmdal babsbmgdsw scddaema dnbgda
LmBbE LogM(39d0 gosdJmbrosm.

d33000md0b ©3dys6gds @ by30mbamnbddal s;mbg390s

bgmob 0339600l JogH badbGgo 39335L00b 86gJbosb s@gdomo s Meymagomn dgmgagdo dm3yzs, Mm-
39mda(3 30bbbgoggdmma sbobgs 33mgs 98 Mggombgdals bambgddy.

30fzge Moado, dgofmgdom bEsdomymo 3gMomEo ©sEas ©s badngg babgmdBogm ©sgddznEmds nfe-
By gdabgsb @s mbdsmgdabgsb godsbswanmgdgm d53mEg390L, Moz b ne Logobgl Jdbows Jscmgsb

15000 3oMa aobbbgeggdam bmdbgdl s JoMmggmagdl. 5356 3o 3nmENANYMa s g3mbmBngncn 3Gma-
9bo g98m0b305 bLodngg Labgmdboggmda (Forsyth, 2013). (g56Lbgs39800 AO@OEM-30335b00bask, bawsy G-
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Lgmob 0839M00b Ledbgmm 3083560980L dgEgasm FobogYMo© gs6saNM©bab Kndgdo s Mdabgda, brmemm
abosmdbmbdom sg3bobo gowababmadama 0dbs mbdsmgmdo (3., 2014).)

dgmg ogdomn, Moz 0 3gMomedn 3o335b0sdn Imbs, nym 3ob3oal bemgzsdn bagomdal sdmhAgbs,
5853 396bs 3moMqdmmo Mgaombamo 3603369mmmds dqbdabs dogmb (8ndsedg, 2002). @snbym q3mbmdan 3mMa
smbg39ds, dogmb dmbobmmgmdol dMms ©s gsbgzomemgds. mmd e, ,obgMmdsngsbol LEMogo g3mbmdngmma
s megobomsgsm Hbamo 3memodogmeo 0bGgddmnddgb@ob gogmgbal 4393 gdgmes, bogomddmaddmag-
dgmm 36m(39L30 8DgEMdsngsbmmo gmo@oz Rooymn nym s 8300 0339F0s 8358 gd00 3gmamasbbymdal
0dgbes” (b. bgogmsdgaemn, 2015).

5 dmmmb, Moz bagmgdom nym mogsem Mbgmol 0339600l byFgoma, dogmed Moz Hbgmab gogmoom
LodbMgom 39335L083Y 93MIM30ESE Bg8mz0s, nygm absegmyMo 3o6356smmgdmmmds ©s sbamo dmemnd o -
M0 0gmemmangdo. 830l dgogasm, bsdogg Lobgmdbogmda ashbwbgb gmndgdo, HMImgdbs gobosmgds
Abgobs s abagmgmdn 3Jmbwsm Jomgdamo. sbama dyMagmsdammo 3mabgdo abgmo bogombamabgyma
0009960L 3m3s35b6@sl gbgmbgb, GmAmgddsrs ggmmasda sbama Lobgmdbogmgdal 35436l Romygats be-
g99dggmo. 399 bogyznbggdobogal @edabobosmgdgmo goaqds, MmImal Mmobobdswasg Lobgm3bogmlb ©sdmy-
300098 LdFgRM BILENSLMSL nym SLm(30Mdamma, Bambmmb Rsdomms. babgmdBogmb sdmem 30mgd-
mdob Byomm ©s goMob@ o gobms 9o, MmBgma oM 339mm GgfoGmmosdy (3bmgmmdos.

bozombamab@yMo ngqdol dofomgmuMon Ladbfgm 3og30b0sdn ggbo dmoagos Lmnsmab@n&ads
009933, 3904365 3dsms 3GmEgb@ebGmoa 3mabo s 3Gmy3o3datgdo (3oR6sdg, 2003). sbgmds sbaemds
LodbMgom 39335boyM3s gemn@gdds boswagn Fmedbswgl s 1918 Bgmb @edme30gdmmdadrg dony3sbqlb
Lodb@gom 3o335L00b Ledngg babgmBdBogm, Ma(3 Bbmmme bsdomwyg Bgmo geamdgmes (Forsyth, 2013).

©3dm3009dgmn g3Mm3gma §adob sbsmds babgmdBogmgdds gMmBsbgmmsb dgnMm Msbsddmma-
mds dmobgfbagl, Moms ©sdmy30090maE asbgamdmm sMlgdmds. FogfMad o3al ogbgmegse, ©sdmyzo-
©98mmdob 30639039 Bgmb, gBmdsbgomb dmmal dmbos dqgosmemgdamemo deq;qmd@abo,g 60353 0Mds
om0 dsb3s 98 Lobgmdbogmgdol MHMNgMNMEJEL s sMLYdMmo 3MMdmgdgdo mgdoyg dmn@sbs.

Ls3bMgo 35335L0ab s GgMaGmMayma 3930

0gosb gs98m3nbafyg, Bm3d badngy Labgmdbogm o n33gMngdmsb dgamgdam J306g GgMoGmEnals 03oe-
39000 5 brgdmes bydngg dsmasbol 0d3gMngdal BbMoEsb 56gJLafMgds, gz0Bmmgds, sbadamamgds s g3-
B, Lodogg Lobgmdbogmb GgHo@mmMagdol LodmgMmgda bayyynbggdol go63s3mmdsdn godnwdgdom n(33emg-
dms. 33 bad Lobgm3bogmlb dmMal dgzos abgma GgHo@mmMas, Mm3gmbsaz 3o 33gmmo bbb gobdsgmm-
3530 b3b gMmn 8 3mMbGHMEgdms, bab dgmeg s bob dgboedg. 83sL gofEs 0339Mngdobasb dg30BMmmgdals oy
bagogtm MMmmngMmmmdgdolb dgogasm 3m3dsd@ o obobmgdgdo Rbogdmms 33bmdgmo babgmdBogmagdal
Bg0@mMM05bg 96 Bmax g magsm gb §gMoGmMogdo gsmsomus 3gbmdgmoa bobgmdbogmb babmzMgdda.
dggas, 3009858039600 LodYLEGm 03l asbbsdmgms, Mm3gm babgm8Bogmb bybEswm Msdwgbo G gHon-
BME05 93m0360L, sGMgommE0 nym, Moo LadbMgm 39335L0830, 8835w Bbmgmomb 69d0b3nge Bg@ @ 0-

mdo. 3bas3b GgMoGmEamm 58d0(3098b 3039493000 00060 3ME Fnmemsdwyg, bLedgdmdmm 3mbygmad@edwyg 56
obosg bmgmom mdsdwy.

89M0@MM093mb ©s 3933069300 oo 0ym bmBbgmal 5330(30930. 3065086, AMbgmob dgdsmggmmmds-
do 969360b amd9Mboal babmaMgdo gogsmmmsms, ashbws yo@mbal amdqgmbas, Mmam& (3 Dgdmom 503603690,
LmBbadL dogzom Fobbo 3owgs 3g@0 GgMaGmos dgaMmmgdabom Mmbgomab 08356Mnal Lobmamgddo.

bmBbgmo bsgmme® 9880(3098b doMomsmsm Imbabmgmdal gsbbobemgdom Byzg@ws. badstrmggmm be-
3906 LadM3MadL sImbogmgo LoJommzgmmda Mbgomnb 03390l 438mAgbsdryg sMbgdamm Lobmgmgd-
do, boneem @sbogmgo badommggmmb 8obo ob@mMommo jmm@memmmo s badggnm absbB ool smbg39ab
533600006, Gom-3momggmal bLabmzmgddn bgosgws (3. anGmo, m. gogos,, 2013). bonmm sdgMmdsngsbo
36198 9bbosl o(3bogdws, Mmam(s sDgMdonxsbgmadom ababmadym &afMnGmmngddy, sbgzg Hybgomal
0339600l g98mAg6s3g oMbLgdyma Lobabmgdals JoMnggmmdal 3gMam@dn s@bgdmm LobrgMgddy.

1918-1920 bmgddo @aMmo@mEommds 039385 badogg Lobgmdbogm Jgosmomadmm 3mbymnd@qdsdoy
dnnygebs, dg(335ms LydM3Mgdo s Logndzgmo oM by 3Nbmzsb eggdL o3 babgmdBogmagdl Immal.

3 ob. 398930 Jg9005980
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30M3gmo 3mbgmogddo Lmdbgombs s Lojemzgmmb ImEal snbym. Lowsegm GaMoGmmasl Bo@mdme-
aqbes LadbGgm Lojomggmmb Mgaomba, bawss MEMgbmgsba obabmgds aym. anbgosgsw ndabs, HmI
bmBbgmob 568058 1396 s0bs, 50B0dbyemo Mgaombo Ladmmmme MMsw gonym (35dsydadg, 2002).

3gmtg 3mbgemaddn, HmBgmoas MBGm obsbl geamdgmms bmBbgmbs s sdgMdsngksbl dmeolb dmb-
5. 3mbgymod@mab dofMomam 396Mob BomBmomagbos babodgzebo, MmBgmoag dmaz0sb5d0m oM dqobs ©s
bodgmms 3033060b Immodsms 393980b dgdmga >bgMdsnxsbl gomagzs (303065d30emn, 2009).

30093 gm0 s yzgmadyg bobbmobdmamgmo 3mbgmoad@o Lmdbgombs s ML3smgmb dm@ob Bmbs.
3oL 398, Mo 30M3qemo dbmgmom m3ab dgmgasm (1914-1918), obogmm@mads 3momo3053 mbdsmgmo
adams 8 @abagmgo mMdgmo Ladgmdbgomb gosab(zs, bmmm smBmbagmgmo bmdbgmb, 83 ¢3565L369mb
35hbs MgomuMa dobbon, Lmdbgonl LodmgMgdn gogBIMNM3qd0bs s YoMbalb gofMs, dgg9fmgdabs Jo-
Bogmo Jomado dsmda(s, dggasm 3o 30639mae abGm@oal 4563s3mmdada gobabgmgmo gobhgbmms dog
bgody. Lodmmmme mbdsmgmo 36 EsMebbIws dab doge ©s3o39dma GgfnBmmngdal odmal s dmo-
960 Bo30mbamabBHo s badbgomm 35335600L FMEDY ondENbs, Mmam (3 Lodgfmdbgmabmgal gows(zg-
dmmo 306900, sbgzg bmIbgmobogzol dg3amgdmmo 806gdo s babsegm bgmdg3mmgdom, ystlbo mbdsmmal
d93sa96mmdadn smAs (3030bsdg0emoa, 2009).

bm3bgomal 83 36 (3bL B0b Mdmgmms 1915-1918 Bemgdal dmgmmgbgdo, Bm3gmoa(s ,bm3bgdol gqgbmzoab”
Labgmomss 3mbbgbogdymoa (g. nogm@mg, M. d3dm0sb, . JoMmbdMNSE, g. Losznsh, . M3sbask, , 2011).% 58
dmggbsd Laznbme 0dmddges bmdbgm-mn@gmal PEHMNgBNHMIsDy. 88 M Lobgmdbogmb mabsg o6
5743L 9M5bs0tMo YOmaghmmds ghmdsbgmmaeb. gobbbgseggdoom Lbajomnggmmbash, Mmdmabmgabsz oy dqy-
-mb3semEo 033gM0s BoFmamons, obGmEMonm 3&gMb Bamdmamanbos, dogad 1990-0560 brgdosb mo-
39 939460L ©g8m3Me@00bs 36 LEMsg3s yzgmodyg ddnmm 356G bomEmmdal Logydzgmo gobs.

3. badgmas 3533060

&9g0gmeMayma Imbymds, bydgmms 3dsMmmggmmds s ,Ladbgm
3933°L00b 0gbEmMdab* 394d6s

Gbgmob dmmdgz0396M8s Bmagmmded 1920-21 Bmgddo xam smosms Ladbgm 30335L00bL babgmdBogmg-
30l odm 3009dmmds s d53waa dogmegdoom Imabmabs dodmb, 896y 9M9360L s badmmmme Mmdomobob
M335(309. 30bqs350 080by, Mm@ 88 LobgmIbogmgdda Ro@omgdamma sMAg36930b Jgmqasm 3mBbabEgd-
3o 5 dmdg303903s 58m3MRg3mgdol b3sms bmmme 1% 8oomgb, gb o g03bosMs ©sTSdM 3mmgdgmo
Bd@™M0 LadbMgm 39339L0030 8MBLMENM 53nsbal IbzMgEG L bafg Dy dmmdgzn3nGo Mggndol obs-
dyogdmow (Metreveli, 1995).

LEmO g, 53 3gMommdn ashbrs d3gmmds dggddbsom ,LadbMmgm 39339b00b 0EgbEMBS* s MMM gda-
mo babgmBBoggmgdo gs59Mm0s6qb gMo FggMs 0@, HmIgmbaz gBmwms ,08096M35335b00b bmznsmabdn-
60 3ggMs30mo baddgmms Mgbdndmags”. 88 Mganmbymon babgmdbogmb LEsGYLom Lada babgmdbogm
badgmms dgdsmagmmdada 1936 Bmodeg 0dymegdmes (3oRbsdg 8., 2005). bmmm 83 3gMommdn baddmms
39380635 dgdemm 335360 3mmo@ngal ao@omgds, Lagnmama bgbMogol ©s8Ysfigds s Lodmdsgmm gmbm-
3Mbxmod@mo 6odgdal Rowygds.

30639 Hoado 3mobmnbs m3n3nmgdama Mgbdndmonzgdol GgMoGmmanma gomsbsbamagds (gnama
3., 2013). bogdommggmman 3543bs ,ox8bsbgonl og@&mbmogma Mgbdndmogs”, MmIgmarz dmagozos IMags-
mgmbo e Mganmblb s domgmoms bbgs gmbonMow domnsbom JoMmgzgmgdbom ©sobobmgdaman bLadgamg-
@b Bobomb. sbggg dg436s ,badbMHgo Mbgmnl 538MbmIngyHo medo” s Jobgosegsw 080bs, Bm3 badsGimgg-
mb mg boggnbmgabo abBmGool asbdsgmmdadn, mbgma dbmmmme AMmommm 35335b00c gLodEzMgdmms
©5 3000 gobo Mo bomdmBsg gbmgda dbmmmm 1360d36g9mmm Momogbmdom (36m3MHmMdbgb LodsBRsdmmb/
3b0bgsmalb Mga0mbdn, ,LsdbgMm Mbgmal s3@MbmBonEma meddn® dgz0s sMs BomE™ gb Jommsgo, sMe8gw
bmmmE Jommzgmadom sbsbmgdamo Jommmab Mggombab 1398 gbo bobomo s abg, Hm3 Lobm3zMgda o6

4 09fdgon 0098y 56 500093l 3gbm(3000b BoJ@L, Boash ol 800BBg3L 08 93mdal, ML3smgmal GHMEbrgmo m3nl

95emmMba©, MMEaLy(3 MY356@gma LogMmsdmmabm Ladsmommoal 3Mnb(3039d0 o6 3mddggdws.
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0ym g580%bmn sMsbs0mo dmbgdcmozo LodmgFoms(z 30 (303065330em0 . , 2009).

sBgMdo0xobl Ladgmms Mbgmnbasb gowagzs MMgbmagsebo Bobaggssbo, obg mB dobosb babdgmagomm
Lodmgamo oM 3gmbos. sbggg ol GgFo@mEosdy ashbos mMmgbmgsba ,dmnsbo yosmodsbals s3&mbmayma
mendo” (3030683300 ., 2009). bmBbYM->DgMds0RIEYm0 JMbPmod@gdob Fgogasw, s87sdswm Bobnggzo6dn
bmemmE sbgMdsnxsbgmgdo (36m3MHmM9b, bmnmmm 8mnsb yosmsdsmdo - bmdbgdo (3030653300 . , 2009). go-
M5 530bs, 3DgMd0K L go@agzs LadbMgo bojeMmmzgmmb sDgMds0xebgmadom ababmadammo s semdm-
Logmgo bageMmazgmmb Jommzgmadom ©obobemgdmmo 80bgdo (Bofosbsdszoemon, 2012). doyybgoszom ndabs,
qb 83396 3mbgmod@nl Baobadnfmmds aym, Lsdgbogfme mydng Mendg dgnoMmamgdnma Jmbymaddol
3(3009mmMboL danma 56 3dmbas, Moz bbgabbgs 30bgbgdoom, 3oc dmMal badsMmggmmb s sDgMdongsbals
g0, o6 EBomGma MEHmogiomdgdal dgogans.

53096353 35b00b bmz00mab@ o ggogdsogmo badgmms Mgbdndmonjob” Bomamagdda dmbos badagy
Lobgmdbogmdo sbosmsbmdom 530560l goabobmgds s Ib3MgGs. Mam dals mmasbow asbswanmos
bodogg LobgmBBogmb gMmzbamo s bmnsm-EgdmMsGonmoa nEggdalb 3Jmbg 06 gmoagbzns (35Rbady
3., 2005). 535b @ogds@o Jgmeg Abmgmom md3n Babymoa 3og30bogmadal Mommgbmdal asbsbgzmagds ws
dgmgas© Ladgmoms Gabgmds doomm LEMmosE sboma Jbmemme 3M3NbabE Mo nggdom goxggdaymo s
0030l 3065630 gdemma dmbabemgmds (gn&mmo, 3, 2013).

1953 Bgemb bGomabol Gomsbymoa g3mJaol ob&nmgdal Jgdmga, dsMmamas sea s@bgdmdws badbfgm
3933°b0gM0 B M50, FogmMad badgmms 3ogdamals dommsdn sdm o@gdamgds o6 dg(z3moms. dom go-
Bogdgl Gm@omo@efmmo nd3gcaal dgbgds, odzs 1970-80-056 Bemgddn dmbg@mbos 30ogs 93mbmdnzol
asbgomamads (Forsyth, 2013). LEmM g, o3 3gMomedn aMdgmEgdmes LadbGgom 3o335L0MG0 0 bG™MdAL
053330006908 Imb 3m3z0b (396@Momm@a 3mmo@n 3ol 89d3gmdam,. ob 3gdsboznea LodabE oo sbmm(z0gmgd-
©3 gMmbsnm 3Mmgd@qdb badbMgm 3o335L00b 39969330, Moz godmabse@gdmms Bbasgbn s® 480G gd&ncom,
9600560 93mbmdognEn ogemgdgdom, ghimnsbo 3mmo@n3nfn ofMgd@nzgd00m s doMmngal bGnmom. o3
gmbby 85063 Lddngg Lobgm3bogmad dgabsmhmbs L Fmmata bambgdal gobzomamgdals abBmEowmma gbbo-
96985 © 1339 Laddmms 3o3doMab gm@dshmzgabgmmo asMmms]36930b gmbbg bLodnggash nddmagms gfMma-
byemds 3mdMomdgdds (Forsyth, 2013).

mamez bgdmo dmygseboemo abEmGommo Jogomomgdowsb s30bsbgm, badsmmggmmdn ghmawgmomn
abBMMomo 3GFab bago Ibmemmo m 3139680 Ambgma oym. gsbbbgseggdoo bmIbgmabgsb, bowsi Mnbg-
@0bsmdo mmosmmdol ©sdmzogdmmgdaol dgbsmRmbgdal bodsdo MRGm sMLdmdws. Bsma 3GMmab badob
9365 5bgMdongxobabzgb agm dndstoyymn, d39y60b3gb, Mmdgmars sbmnfogdbmms bmdbgdals d¢mbmadg-
30l 3bM0sb 3Mogombeg3bmgsb dg306Gmgdolmeb. 53l gofms, sDgMdsoxabo o6 Bafmdmamagbrs nbgma
3ob3Godab Labgm3bogmb, MmamEbsg baznbygdol babsbmgmo Fnbrnda ©sd3ymmdgmn 033gMogda. dsb
©d bmdbgol momgdal msbsdstn badbgocm ©s §3mbmdognma dgbadmgdmdgdo asshbosm. dgmgaswm, bm-
3bgd0bmz0l Inbredy® badysmbdg dgbedmgdgmo Gg35630l 30MmMdgdl Bamdmamaqgbos sdgMdsoxsbal Bo-
bosmdmgg dMdmems (3gH@ons, 2007). bojomggmmb dbgagbaw o6 sbgMmdsogsbol gMmgbyma dmdHaomds
0ym gmomdomo Gbagmao 3mmo@nzolb dodsmo, Mabsi bmdbgmabswdo gemgbema dnmemol gomgnggds s
agMHnM.

1991 Bgemb Lodgmms 3033060b ©admab s sbomo Mbym3g@o sdmeogdgmoa Labgmdbogmb ashgbal
d99mg4, domEB00b3omgomol bado LabgmaBogmbash gobbbaggdom, bawsz gMmzgbamo dmd@omds badmdsgmm
93M6m30 3o 3Mmamedgdal gobzomamgdady ngm assmmymo, badbMgo 30335L0s MYBGm gmbo mHo nwg-
q00b 3Om3ea5bsol 9Bgms. Bombgoagem 0dabs, Hm3 83 Mo Mgaombol Jgomgds Lbgs 33mmggzab Logsbos,
39gd@0, MHm3 doemBoob3oms babgmdBogmgdds gmbogmmo sdoMab3domgdgdolb ascgdy dgdmalb s@bgdmdab
a0aMdqmgds, bmmm badbMgo j3o330b0sdo ©BsbaMg3zgmo m8gdo Bnzomgom.

Logomonggmmbozol Gnbgmmsb m3a gsdmaba@e sgbabgmbs s (360bgsrmal Mgaombda dgnsmemgdamao
3Mbxmad@gdom ©s doMzbom. bmdbgmabs s sbgMmdsngsbobmgal 30 dmnsbo yamedsmal 3mbgmoad@om,
Hmdgmag bmdbgmol 3bofmnl godsmg39d00 OLEMES.

dombgsegsm 080bs, O™ yzgms 3mbgmadddo Hbgmo sd@ommam nmgdws 3mbsBomamdalb s gog@m-
360350 3mbgymod@gdob dgwa, LEMMgw, 356 gomabygzo®s, LadbMgo 3o335boMo 3Mbgmad@gdo mydwmy
©MM9a9moMgdmo nmgmgds. babgdg g30d3L bm3bgmo s sbg@mdsngsba, MmIgmbes asbyzg@oma sdgm
96035650 m0b ymazgmazeto MMmngmommds. badsbybmo bm8bgommsb 35by3980ma 543L Mm@ gmbas yGoo-
90mds, bmmm bads@mzggmmb Gabymmsb (3gm@sns, 2007).
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2bgo 3mE0B oMo ©adedmm, qmbnznMow ©s30Mab3nfMgdnm ©s MMmngMmgasblbbzszgdnmam ao-
B30m0M9dmn Lobgm3bogmgdal GgMoGmmasdy, LodbMgm 3o335L0530 1990-0560 Brmgdol dmemmEsb Sbo
39M3Mm0&0 396 Imcmsdsdge d93mmal g36m 3o3daMa.

936m3533060b bL33gbMdmm 3mmoGngzs ©s bddbMmgo 33335Loab
3M39Mmy35Mmm36935

dgmeg dbmgmom mdab odmagzmgdol dgdmga dbmgmamda sbamo dmmo@ o nco s LogMmadmmabm Bgl-
0gol ©839sgds snbym, Mmdmals JoDdoblbog boMmdmswagbms, d0Mzgm Mogda, dbmgmomdn 3dz0mdol
©53ysmgds s 0bgmn Mg 900l Mmeg0msb s30magds, Mmamtoz Igmeg Bbmgrmom m3o s dobo gs3m3dB3930
30dgDgd0 ogm. dgagasm, dgnddbs gogHm, bo@m, g3emm3al g3mbmdngnMo gogMmnabgds s ©snbym wg-
dmgMo@G oo, gs8dnMgamy, 5058056Dg MmM0gb@omMgdyma babgmdBogmgdal gmm3omgds. domgdmm odbs
5305600 Mgmgdsms bogmggmmom ©g3zmeMms30s, MmBmab Labdmasmgdsdo sbgMmazs o boMormmgg-
3L BoMBmomggbms magom 88 moMmgdamgdqdol 0bos3058mE g3MM3mm ©s 53gMozmem babgmdBogmgddo(s
30. 05bEsmabmdoc ®s bdoMmom Lobbmnsbn Babssmdmgamdgdob d98mga ©onbgMas Imdomadqqdl dmeoab
LEYEmo 3o 030 s bmosmMMo MsbsLEMOMS, gs6m@mhggmon Mobabs, gMm3zbgdabs, Jnm@ncabs,
53LoMgdmmdabs 0y bgbobs. godggoMgomg ©gdmgGe@nal ©sd3300Mgsl dm3yzs ©g3mMEmbaba(3ns ©o
83 0Mgdmmgdgdal bbgowabbgs 0bbGn@nEgdal dgdzgmdom gmm s gcmm J98 J39ysbsdo ©sbyMags.
Loy 3Mbggdol gob3sgmmdadn gMmMIsbgonl dndsfmm IGFMmsm gs6Bymdamo ©s 3nEsd Lomdsm dgmdsg-
mdsdo 8ymazo 3946980 333000mMdal dogsmomgdo gobbgb (Gmbrgmo, 1996).

©93m3MGomds Bobgnmmdgdds g3Mm3moa 0bb@nd@gdal Ladnsmgdoo bym-bgms dmognws ggba

obogmgo 930m300056 smdmbagmgm g3cm3ol J39y6933dn. 0gn g@e3mdMngom 3936 (39mEd dm3mbagmgm
9363530 bmznomobGnEn 356530l edmal dgdmga @ ymgam Laddgmms ogdadals J3gybgdlss doswas.

d90436s g36m 3033060L s@mdmbagmgmal Ladgbmdmm dmendn s, Gm3gmdas dmnsdHgdmes dgmmenbas,
136006, dmememgs s bado Ladbgm joggzobonEo babgmdbogm (europa.eu, 2009).

1990-056 Bemgdda LadbGgo 3og3obool Jggybgdals g3Embaddmda gobggfnabgds s g3Mmgzagdatals be-
3o BBomMm 3MmafMadgdal gobbmsogmgds Gmbgmal dogH g3em3ma (30g0madszool LadbEgm gogge-
boado dgdmgmae adbs smddnmo. Lsdbabsme, Gubgmo g3Mm3ze3doMb ©s 08 MoMgdymadgdl, Mabs gb
930mbmo g59Mm00bgds Bomdmoagbl, o6 smngdgzedl, Mmamms bagmggmmaemb. ogo 3L magobo 033g-
0omab@ o bgogom gynmgdl, Hmamms sbom 033gMogm 3G gMb, Mobog Ladsbybm Mgadngdo dm3yszs.
dg0dd6s g3caDoal 3933060, onbym s6@0msbagmmmo 0©ggdol 3Mm3sgsbos Gbgzom 3nmEGMmo w©s
Mgmogonmo Im@ 039800, 3mabeobs Lodbgomm 3Mbgmodggdom sbamo GaMmoGmmngdol mmdsgns (Asmus,
2010). dgaas@, badbMgo 30335L0530 Lobgm3bogmqdds s@Rg3sb0 gos39m9L oM sbaem q3m MG mo-
90m 9398, 90889 0bgm3dmzsbqmal Bombaemo ab@mMomemo asdmzoomgdowsb.

LogoBmnggmm gbgMaommom es@as 93Mm3agdomabs s Bas@mb abab, Mas asdmabs@gdmms g3@mm3me
LogM (3980 EadEMMLgdaLs s MMLgmab 0835Mnnbgsb magob oblLBab Ly@Mzamdo (3. Imdomady, 6. byMgomg-
mo, 2013). bmdbgomo gobq3Mosbs g3Mmabool 39330630 s g3mbmdogmMa, badbgomm oy 3mmogngmMo
035mbdbEboo MFOM sdm 30Eadmmo gobos Mbymal BggAsnsdy. bmmm sbgMmdongsbds gMmbamao
©33m30gdymads sngoMs, Mmamz Hnbgmal, sbggg g3cm3egdodol dadsmo. dob mgdeyg o6 593L 33o-
Bom 3mboz0s Rsdmysmadgdamoa Mmdgmndy ghma dmmebol dndsfom s d¢bgdfngn Mgby@mbgdal batg by,
(300mdL adme 30gdgmn 3mmn@ozolb gobbmm30gmadsl, Mo NBGH™ sSDayEn bogmmddmddmggdgmo bo-
bgm3bmgmgdal dbgogbos.

Ladmemme g36m 3033060l Moy gdds gosbsmabgl LadbgMo 3ogzoboal Jggybgdals s@Rggzebo s Mg-
30mbgymn 3meo@ngs dg339mmgl. g3em3gmads 3mBnbnsd 2014 Bymb gs3msagzgybs @m3madgb@o, Bmdmams(s
3056 g3Mm3sgdnmol Gganmbeymo Joamdgdal 3@sbo (Grevi & Keohane, 2014) s 3ma3o6 38m (30650 o=
obabs 4394698096 nbmogomsmata Joamds (Lehne, 2014). gb 3oMggem Gogdo god8mabs@e bagdsmggmml
sbagm Bggombem domdn gobbomgom, Gmegbsg 2014 Bgemb LogeoGmggmm 3Mo0bsbmsb ©s Fmeomgs-
Leob gPmsm ggeimgegdamals sbmnfgdamo Bggco asbws.
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B0bodmgdomy 33mg30b bogsbl Bomdmomaggbms ombgs oy Me@ma o43b gm Mganmbdo, LodbGgm o339~
Losdo oMbgdaem bsd, GgFModmMommom 35 LabgmdBogmlb Lbgswabbis s MEMogMmmgsdmdmaibsgo
Logafgm 3mmn@03s.

Bgdo 3obmbo gmdsmgmdos, 08sdn, MM badbMgom 3o335L0mMo dmmnd oMo 0gb@mds dbmmmme
Bomos. gb bobgm3bogmgdo ©mg39b@gm 3MmmoG 0 MM assbyzg@nmadgdl 0mgdgb, sGs mebsdgommay wg-

3m3Mo@ oo 3M0b(303980b s9y(30m9dmmdoEsb 3o8m3wnbamy, sedgm 08 obGmGMammo ggod@gdolb dqbods-
dobo, Mo oo bambgdals 3gblngFgdsdas sMggmacma.

3sb 3q8ga, Moz dmzobonby LadbMgm 3o330boab LobgmBbogmagdol ab@mMoolb bogmdgmnsbo dgbbss-
mo @ 30565mnDgdy, 5mbndbyem 33mg35dn Bmzobonby 3smgsb yzgmabg 8603369mm3s60 08 obGmEmammo
30056y3980mgd930b sbobgs, HmBgmas bov 369980l a06303mmdadn (33emos 98 bambgdol dgwb s gMo-
35bgmabgsb LBmosw asbbbgeggdmma gobzomamgdal gdgdl Jdbocs.

gm0l 565maDab dqbodsdobom, 9939680 30393909 08 3memgd@onm 3gbbogMmadady, MHmIgmoacy yo-
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Irakli Megrelishvili

SOUTH CAUCASIAN IDENTITY - A POLITICAL MYTH

Preface

Three countries existing in South Caucasus — Georgia, Armenia and Azerbaijan are located in one geographic region
and due to the same regional perspective, they have always been considered as one geopolitical space, as political
establishment of Russia, and European politicians, who have discussed these countries in one context, within the
European neighborhood policy, due to their close location (europa.eu, 2009). However, arguably, the unity of South
Caucasian countries and the identity of their political views is only a myth and they have more in contrary, than in
common.

Within this research paper, | will try to highlight all the distinguishing factors and discuss their basis, which give
me grounds to analyze the political aspirations of these countries separately despite their geographical propinquity.
It is a fact that on 23rd of July 2014, Georgia has signed the European Union Association Agreement (eeas.europa.
eu, 2014), and Armenia made a deal with the Russian Federation on 7th of October 2014 regarding the subscrip-
tion to the Eurasian Union (Reuters, 2014). Meanwhile Azerbaijan is trying to play an independent game from both
Russia and the European Union and connects its future to the present-day Dubai, being encouraged with their
resources of oil (lllis, 2012).

Deriving from this reality, the subject and a major question of the research is - why these three republics have
controversial and backward foreign politics, despite their close geographical location? My response to this question
is that South Caucasian identity and in this particular case, political identity is just a myth and first of all this was
within the interests of Russia. Despite some cultural similarities and Caucasian backwardness comparing to Russian
elite during the Soviet Union, they still have more in contrary, than in common. However, in this paper | will discuss
the political differences and their grounds, to explain what exactly caused separation of their political ways, while
being territorially located in a small region.

Theory, that | shall use to prove my hypothesis regarding non-identity of South Caucasian countries be-
longs to one of the famous sociologist — Maurice Halbwachs, according to which there exists a collective
memory that is formatted from historical facts, which are publicly known and determines rules of conduct
of society. As a result, politicians that reflect interests of their society are limited in their own decisions.
According to the theory of collective memory, social consciousness is formed by historical tales, narratives,
texts, chronics, school books and creates such stereotypical perceptions, that are mostly more stable, than
the reality. Such collective memory lasts for years and even centuries. By this way, the idea formed within
the society is transferred from generation to generation and politicians that are trying to follow interests
of their society, first of all have to take into account the social opinion, or become the guardians of this
opinion (Halbwachs, 1992). Since 1991, exactly certain historical events made all independent govern-
ments of Georgia positively minded regarding the European Integration. On the contrary, Political elite of
Armenia became adherent to cooperate with Russia, while Azerbaijan, where the state system depended
on one family was trying to be equal partner and distant from both Russians and Europeans.

| am going to use various research methods to prove my theory. On basis of comparative analysis, we will study
significant and decisive historical facts that for a long time have been changing future of these countries and kept
creating a united chain through their ways to development. However, | will rely on the history of these countries,
as how it is taught and what information they are getting from their historian books. My aim is not examining the
veracity of Azerbaijan or Armenian or even Georgian history. Furthermore, according to the analysis of this theory,
I claimed that sometimes distorted history is stronger, than the real one. That is really sociological phenomena and
explains the social behavior. Moreover, | will search for articles, that will explain political ways of South Caucasian
states and strengthen my argument on why these states are developing in controversial directions.
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The First Steps of Genesis of Countries

Georgia

Back there, when the first historically confirmed state unit was established on the current site of Georgia, called
“Kartli” (known as “Iberia”), only a few of the civilizations and states existed on the global map (P.N. Stearns, M.
Adams, S.B. Schwartz, M.J. Gilbert, 2006 ). It was the first millennium before Christ, IV century, when the first king of
Kartli king Parnavaz announced creation of a new independent country and principality of Egrisi (known as “Colchis”
or “Lazika”) located on the western part of Georgia, has pledged obedience. At this territory royal title of Hellenistic
culture and Greek City States (known as Polis) has already been present for centuries (Gamkrelidze, 2012). Exactly
this part was directly connected to Greek culture both in economic and political terms. Ethnic Union of Kartli and
Egrisi stipulated spreading of Greek civilization easily both in western and eastern part of Georgia (Gamkrelidze,
2012). This reflected on the state system, formation of the army and tax systems. Georgian countries of that time
were in direct connection to that western civilization, where ideas about Christianity or democracy were way too
early. In contrary to Georgians, Persian civilization and southern also known as Mesopotamian civilization became
a source of creating Azerbaijanians and Armenians of that time.!

Armenia

Mesopotamia located south from Caucasus, which is nowadays the territory of Iraq, is considered as a very first
civilization of the world. Sumerian city-states were formed exactly on this territory having state cultural inheritors
as Assyria and Urartu (P.N. Stearns, M. Adams, S.B. Schwartz, M.J. Gilbert,, 2006 ). People survived from the ruins of
the latter formed the first Armenian State and laid the foundation for establishing Armenian nation in South Cauca-
sus along with the Haya tribes in VI century BC (Vardaryan, 2003).

Although the first Armenian State has soon lost its independence and at first turned under the subordination of
Persia and then Macedonia (V- ¢), in Il century BC it achieved not only the independence, but significant political
growth.

Right exactly on the initial stage of state establishment, such political growth became the major motivator for
Armenian people not to become a part of Empires of Eastern or Western civilizations for centuries. Neither was it
the successor of Greek civilization and used to come in contrary to Persian civilization. Armenia has always wanted
to play such an independent ambitious politics, that had nothing in common with Georgian or Azerbaijanian state
development.

Azerbaijan

In contrast to Georgian and Armenian countries, in the 4th century BC Atropatene was born from the Persian civi-
lization on the south-western Caspian shore, from which derives the name “Azerbaijan” (Forsyth, 2013) and which
has united with South Caucasian people _ Albanians (Forsyth, 2013). Descendants of the latter are only several tens
of thousands on the territories of present-day Azerbaijan, Georgia and Dagestan (Neshumashvili, 2002 ). They still
speak Albanian dialect and prior to the 17th century all the other people used to speak language called “Old Azar”
apparently considered as one of the dialects of Iranian language (Bartold, 1935).

Albanians living in South-Eastern Caucasus were periodically subjects of interests for Persia, Macedonia, Rome
and Armenia. They have had especially difficulties in creating united independent Caucasian country and finally,
in 8th century AD after reunion with Atropatene, same Iranian Azerbaijan, a new Azerbaijanian country was born
(Bartold, 1935).

As we can see, even though the fact that all three countries were born in South Caucasus, they are originated
from completely different civilizations. Right exactly such history influenced their further independent development
from each other.

1 See subchapters
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Ethnic and Religious Identity

Origination of these three South Caucasian countries from different civilizations is not the only reason for their
different political way of development. Despite the fact that the present-day states are the civil unions and migra-
tion of people over many centuries along with the economic and cultural relations provided assimilation between
various ethnic groups, the ethnic origin and national identity still remained as a major factor over the centuries. The
latest could have been especially distinguishing if it would be accompanied by the religious factor, that was a strong
political ideology of those countries and had identified itself within the geopolitics. Exactly these two factors had its
ample role in South Caucasus for all three countries to become reason of independent political decisions.

Present-day Georgians belong to Ibero-Caucasusian ethnic group. Armenians belong to Indo-European family
and Azerbaijanians to Turkish ethnic group (Forsyth, 2013). Therefore, all three states speak completely different
languages and have completely different alphabets, despite the similarities between the old Armenian and Geor-
gian alphabets.? Meanwhile, discusion on ethnic genuine is not politically correct considering current democratic
values, this is still a great factor for people living in such small region to sharply identify themselves from each other,
which subsequently reflects in their political decisions.

Religious factor in secular states should not be the ground for making political decisions, however, it is a fact
that for centuries it had a great importance for identity of South Caucasusian countries, especially for Georgia and
Armenia.

Although the leaders of Albania announced Christianity as their official religion in 4th century, it still hasn’t
taken hold of the territory of present-day Azerbaijan. Zoroastrianism, the fire-worship was the most spread religion
here that was the official religion of Persia before accepting Islam (D. Tinikashvili, Z. Jashi, 2012). Once, after 8th
century AD, South Caucasus had been conquered by Arabs, Islam was widely spread on the territory of Azerbaijan
and for the following centuries these territories were never the subject of other religions (Forsyth, 2013).

Nevertheless, the attempts of Arabs, Persians and Turk-Ottoman Empires to spread Islam in Georgia and Ar-
menia, Christianity within these two countries remained to be the part of their political identity. However, both
republics chose different ways even on this stage of history.

After annulation of Armenia’s statehood in the 5th century, the national government retained at the hands of
Armenian Church, in addition, Armenian autocephaly due to their theological views strived against the world church
council and continued running independently. Current Armenian-Gregorian church is the only one in the world and
has been part of national identity of Armenians over centuries (D. Tinikashvili, Z. Jashi, 2012).

Georgia made its first decision in the 3rd century, neither to be the part of Asian culture, nor to play an inde-
pendent political game. Originally, Persian King Mirian has ultimately connected the fate of Georgia to European
Byzantine culture, by announcing Christianity as an official religion (Lortkipanidze, 1983). The validation of this
choice was made in the 11th century, when the world church council was divided and Georgian autocephalous
church became a part of Eastern Europe as an orthodox state (D. Tinikashvili, Z. Jashi, 2012).

As we can see the origin of the three neighboring states is coming from three different civilizations, different
ethnic and linguistic groups and all of them have made different religious choices. Despite the fact that all of them
have shared the same effort of struggling for survival and independence, all three kept making different foreign and
internal political decision during such important stages of historical development.

Crucial Moments of Medieval

Once three states were established in South Caucasus and all of them have chosen their own different way for
development, exactly after the emergence of the three independent states of South Caucasus each following its
unique and distinctive development path, the influential political decisions of theirs made the Middle Ages deter-
mined their political fortune for next centuries. First of all, it was a religious self-identification. However, beyond
that, there were very significant political events, the effect of which lasted for centuries:

2 Despite of differences in structures and contents of alphabets, it should be underlined that there are similarities in Georgian and
Armenian alphabet shapes and fifteen of them are like each other. Compare: http://www.omniglot.com/writing/georgian.htm
and http://www.omniglot.com/writing/armenian.htm



South Caucasian Identity — A Political Myth 105

Armenia

Prior to medieval, in IV century when Armenia was divided by the Eastern Roman Empire known as Byzantium
and Persia, Greeks annulated kingdom in Western Armenia (Khorenatsi, 1984). This step has further alienated the
people of Armenia from Greek culture, because it wasn’t turning of Armenia into vassal or tributary country, it was
destruction of Armenian statehood. This fact could have caused only resistance in Armenian people to the threat
coming from the West.

To reinstate its independence Armenia rebelled several times as against Greeks, as against Persians and Arabs.
Despite the constant failure, they managed to reinstate their kingdom in IX century led by Bagratuni dynasty, how-
ever two centuries later as a result of Byzantium aggression, statehood of Armenia was abolished again (Forsyth,
2013). It was crucial historical event for the Armenian people, as the royal house in Armenia have never reinstated
since (see chapter 6).

Armenians that have lost their independence often fought for restoration of their kingdom, however, in the
Middle Ages, being under the constant oppression, most of the population began to emigrate and created settle-
ments as in their neighbor countries as in the Western Europe and on the territories of modern Russia. Initially
emigration of Armenians carried forced resettlement character done by Byzantium on its internal territories but
then Armenians gradually began to acknowledge neighboring or distant trading cities and established influential
diasporas (Mikaelian, 1952). Exactly these historical events in the Middle Ages ensured that Armenia, in contrast to
Georgia and Azerbaijan, nowadays still has powerful Diaspora in many parts of the world.

Georgia

Radically different events from Armenia took place on the territory of Georgia. Kingdom of Colchis that was com-
pletely part of Byzantium and Romanian culture has never become controversial factor for Iberia to announce Chris-
tianity as a State religion, or to connect its future to Rome or Byzantium and distant itself from Persia even more.

Besides, unlike Armenia, after formation of united Georgia (X century) and after remaining in orthodox space,
Georgia has reached epoch of political triumph. In XI-XII centuries, its territory completely covered whole South
Caucasus and was establishing control over North Caucasus (Metreveli, 1995). Exactly at this period, Georgia be-
came a main partner of European Christian states. The European and Byzantium culture became an inseparable part
of Georgia and despite the domination of Mongols during two centuries, Georgia retained its royal dynasty and in
XIV once again retrieved leading position in the region (Metreveli, 1995).

In XV century, when Constantinople collapsed, Georgia was left between two Islamic empires and lost
its military-political connection with Byzantium and consequently with other Christian countries as well
(Forsyth, 2013). However, the triumphal period of Georgia in Medieval turned out to be so influential that
it still retained the continuity of the royal dynasty, which meant keeping the state system and constant
aspiring to “west”, to Christian Europe at that time. Despite that, Georgia was divided in several parts, this
state system and royal house kept Georgians to fight for their self-determination from Turkish and Iranian
Emperies until XIX century — when the Russian Empire emerged in Caucasus (see chapter 6).

Azerbaijan

Medieval history of Azerbaijan went unalike from Armenia and Georgia. Despite that all three countries experi-
enced attacks from Arabs, Persians, Seljuks and Mongols, as we have already mentioned, Islam religion has spread
only in Azerbaijan and despite of reign of different dynasties in IX-XVI centuries Azerbaijan was mostly ruled by
Persian dynasty of Shirvanshahs of Arabic origin (Forsyth, 2013). Unlike Georgia and Armenia, internal Islamic and
ethnic confrontations took place in Azerbaijan. For instance, Shirvanshahs were Sunni Islamists, but Safavid dynasty
who replaced Shirvanshahs — were Shia Islamists (Bartold, 1935). Therefore, since XVI century they have even more
related themselves to Shia Iran and continue to be adherents of this Islamic denomination till present.

Ethno-linguistic formation of Azerbaijanians went by a different way from its religion. As a result of Turk-Seljuk’s
march in the 11th century, who migrated from Middle Asia, occupied Persia and all Asia Minor. They created such
Turkish Empire that has laid the groundwork for the Ottoman Empire and then for the Republic of Turkey (Forsyth,
2013). Their influence was so big over Azerbaijanian populations that the language “Old Azar” (Iranian dialect) time
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by time was replaced by Turkish language and formated new ethno-linguistic Azerbaijanians (Bartold, 1935).

As a result, crashes of Medieval Empires, ethnic and religious symbioses, ensured formation of different and
unique Azerbaijan. Linguistically they belong to Turkish linguistic group and religiously share Shia Islam - unlike
Sunni Turks and like Iranians.

Appearance of Russia and its role on South Caucasusian states

The Russian Empire

Before we start discussion about emergence of Russia, we should make general overview of the geopolitical envi-
ronment in the region at that time. In XVIII century major part of Azerbaijan, Armenia and Georgia was occupied
by Iran. Kingdoms of Georgia maintains self-governance, however they are amenable to Iran. The Ottoman Empire
claims for this region as well and holds eastern parts of Armenia and Georgia. In this situation, due to internal con-
frontations, Iran gets weaker and eventually collapses. Consequently, eight independent Khanates were created on
the territory of Azerbaijan. Khanate of Erevan, which included the major part of present-day Armenia, separates
from other Khanates. Georgian Kingdoms were also separating from vassalage of Iran, which provides pre-condition
for its reunion as united kingdom (Kingdoms of Kartli and Kakheti (Iberia) reunited and negotiations were running
for reuniting with Imereti Kingdom (Colchis), where grandson of King of the eastern part of Georgia was ascended
on the throne and which governed several autonomic principalities).

Within this century, Russia reached the peak of its military campaign and claims for Caucasus. Despite the
constant rebellions Russia held an absolute control upon North Caucasus and occupies western coasts of Caspian
Sea from Derbend.

In the first half of XIX century, as a result of two wars and two armistices, the Russian Empire won over Iran
and the whole South Caucasus with all its three republics was transferred to Russia’s possession (Vachnadze, 2003).

Territorial and religious issues

After annexation of South Caucasus, Russia has started governing by its own rules. Russia abolished all Khanates,
Georgian Kingdoms and principalities and created new political map that later has become the reason for disputes
and armed conflicts among these three countries. Out of eight Khanates in the territory of Azerbaijan, Russia cre-
ated two provinces: Baku and Elisabethpol, also known as Ganja province. Nakhichevan Khanate was united with
Khanate of Armenia and turned into Erevan province. As for territory of Georgia, just as Azerbaijan, it has been
divided in two governing objects, provinces of Thilisi and Kutaisi (Vachnadze, 2003).

Armenia

Such territorial arrangement caused different attitudes in South Caucasus, especially in Armenia and Georgia. Turn-
ing of Erevan Khanate into “province” could not have been a negative fact for Armenians, as it has not changed any-
thing in particular. Contrary, accession of Nakhichevan to Erevan and sensation of having other lands populated by
Armenian people as the part of Erevan, created a positive perception among Armenian population. Moreover, the
Russian Empire annexed part of the territory of Ottomans and created province of Kars, which was also mostly pop-
ulated by Armenian people (Vachnadze, 2003). Also, Armenia gained a chance of amalgamation of Nagorno-Kara-
bakh and exemption of the territories of present-day Turkey from Ottomans. As we are aware, the Kingdom of
Armenia has not existed since XI century and such steps made by the Russian Empire could only be accepted as the
best political option at that time. Territories populated by Armenians were being released from Islamic governance.
However, this created future military mines against Azerbaijan and Turkey.

Armenian Church found itself in comfortable conditions as well. Its parish was no longer threatened by physical
destruction or forcibly spreading of Islam. Armenian Church was neither subject of Pope of Rome nor was a member
of Orthodox world. Therefore, Russian Orthodox Church did not express big interest towards them. This was just
another reason for Armenians to positively acknowledge the presence of the Russian Empire.
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Georgia

Itis a fact, that the emergence of Russia should have had positive expectations in Georgia, as it was in Armenia since
after several centuries of Islamic siege, for the first time appeared Christian country, which was developing along
with European countries. This was something that has appeared to be pipe dream of Georgia for centuries.

However, the opposite happened. The Royal house (Forsyth, 2013) and Autocephaly of Church in Georgia were
annulated (Guruli, 2010).

These steps lead to an unprecedented reaction that has never happened since the day of establishment of
Georgian Kingdoms. Annulation of the royal throne was equal to abolishment of the state system. As we have seen
before, in spite of the different state governance over Georgia, royal dynasty has always maintained the throne,
which has always kept a sense of independence.

Besides, despite the fact that Russian Empire was officially Orthodox Christian and should have brought some
kind of relief for Georgian Church, happened the opposite. Russia abolished autocephaly of Georgia and completely
subordinated to the Russian Church.

Such extreme steps and disappointment of expectations caused multiple local strikes in Georgia and supported
creation of a new enemy image (Metreveli, 1995).

Azerbaijan

Despite the fact that Azerbaijanian people were followers of Islam and the Russian Empire was a Christian, no radi-
cal political steps were made against the religion in Azerbaijan in XIX century. Just as other annexed Islamic people
on the territory of the Russian Empire, they did not suffer from any forced acknowledging of Christianity. Several
sectarian populations were being migrated to the territory of Azerbaijan, however not massively but it didn’t have
such massive character to create an exceptional resistance among Azeri population. As the Prof. Sardion Zedelashvili
states in his interview with us - “Religious Courts were maintained in Azerbaijan, which was an important factor for
turning elite of this country to their supporters. Also, the Russian Empire considered factors of Iran and Turkey, as
it did not want to give these countries one more additional religious reason for confrontation” (Zedelashvili, 2015).

Neither territorial arrangement caused big resistance in Azerbaijan. Changing Khanates to two “provinces” did
not make any sufficient changes for population. On the contrary, the physical destruction from Iranian and Ottoman
people ceased and a chance for peaceful development emerged. Unlike Georgians, the resistance impulse was be-
ing accumulated not against Russians, but against Armenians who kept transferring previously perceived lands of
Islamic Khanates to Armenian space.

Peace building and rise of nationalism

Annexation of South Caucasus by the Russian Empire has received positive and negative results, that have different-
ly reflected on people of this region.

First of all, more or less stable period has come and all three countries have been released from destructing
attacks of Iranians and Ottomans, which has especially threatened Armenians and Georgians as radically different
people from them. This has caused cultural and economic progress in all three countries (Forsyth, 2013). (Unlike
North-Caucasus, where as the result of the military campaigns of the Russian Empire, Jigets and Ubykhs have been
physically destructed and hundreds of thousands Abkhazians have been relocated to the Ottoman Empire) (Khora-
va, 2014).

The second positive event that took place in Caucasus was discovery of Qil in Caspian Sea, which has
brought significant regional importance to Baku (Mikadze, 2002). Economic rise has started as well as
growth and development of population of Baku. However, “rapid economic growth of Azerbaijan was
placed under the influence of Russian political establishment, Azerbaijanian elite was involved in Oil-pro-
ducing process and thus acquired additional favor to the Empire” — states the Prof. Sardion Zedelashvili
(zedelashvili, 2015).
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Last but not least, desire was of the Russian Empire, whatever entered into South Caucasus through the Rus-
sian Empire from Europe, was Western enlightenment and new political ideologies. As the result, new elites have
been created in all three countries who had received education in Russia and the West. The new bourgeois classes
actively propagated such nationalist ideas, which have laid the foundations for the creation of new states in Europe.
Unlike the Middle Ages, when the independence of the country was associated with royal dynasty, stayed in past.
Source and guarantor of the independence of the state has become a nation that lived in a certain area.

In parallel to nationalistic ideas, socialistic ideas have been spread in South Caucasus and labor protestant
classes and trade unions have been set up (Vachnadze, 2003). Such new South Caucasian elites prepared the ground
and led all three South Caucasian countries to independence in 1918 that lasted almost only three years (Forsyth,
2013).

New European style independent countries have cooperated with each other, to continue independent exis-
tence. However, during the very first independent years, armed conflicts have taken place among each other,?
causing deep stamp on the relationship of these countries and bringing the existing problems up to this date.

Internal territorial disputes in South Caucasus

Because all three countries comparing to great empires have held relatively small area and all three of them have
been annexed, oppressed, assimilated and pursued by empires, state’s territory borders of these states have been
constantly changing. Among these countries, there have been a lot of such territories that sometimes have been
controlled by one or another country. Besides, compact settlements appeared on the territories of neighbor coun-
tries due to oppression of emperies or due to trade relations or sometimes these areas were transferred to the
neighboring state borders. Therefore, it was unrealistic to determine with the mathematical accuracy exactly how
much of the territory belonged to the country, not only in the South Caucasus, but also in any spot of the World.
Such territorial ambitions led to ethnic, neighbor conflicts or even World Wars.

Ambitions of Armenia in terms of territories were big. As Erevan province boundaries expanded being within
the Russian borders, Kars province have emerged and as we mentioned above, Armenians have got a chance to gain
even more territories within the borders of the Russian Empire.

Armenia had seen its territorial ambitions basically by location of its people. Georgia had seen its own terri-
tories, as it was before appearance of the Russian Empire and the Turkish Empire. It claimed Tao-Klarjeti (modern
north-east Turkey), as it was birthplace of Georgian kingdom dynasty and cultural prosperity (V. Guruli, L. Jikia,
2013). As for Azerbaijan, it claimed the Azeri-populated territories, as well as the borders existing at the period of
the rule of Khanate before appearing of the Russian Empire.

Territorial disputes in 1918-1921 years have led all three countries to armed conflicts, changed their borders
and laid a ground to disputes that have lasted for centuries between these countries.

The first conflict has happened between Armenia and Georgia. Disputed territory has been a region of South
Georgia, which was a bilingual settlement. Despite the fact that Armenian army backed down, the controversial
region was finally divided in two parts (Vashakmadze, 2002).

The second conflict, which has lasted longer, has happened between Armenia and Azerbaijan. The main subject
of the conflict was Nakhichevan, which has been transferred to Azerbaijan after negotiations made by Turkey and
the Soviet Union (Pipinashvili, 2009 ).

One more and the bloodiest conflict has happened between Armenia and the Ottoman Empire. After the west-
ern coalition dismantled the Ottoman Empire and territories of the present-day Turkey has been given to Greece
and the eastern parts to Armenia, as the result of the First World War (1914-1918), the latter has been given a
chance to enlarge the borders of Armenia gaining Kars along with Georgian city of Batumi and finally for the first
time in the history, they could have received a path to Black Sea. Ultimately, Ottomans have not accepted dissolu-
tion of its own territories and on the basis of strong nationalistic and military campaign they have retrieved lands
given to Greece and the ones promised to Armenia and according to armistice agreement Kars has remained within
the territory of Turks (Pipinashvili, 2009 ).

3 See the following sub-chapters.



South Caucasian Identity — A Political Myth 109

Failure of Armenian’s aspiration to enlarge the territories was preceded by events in 1915-1918 years that are
known as “Armenian Genocide” (G. Yagutov, R. Badalin, A. Mirzoyan, E. Saakyan, A. Ohonyan, 2011).* Such tragic
event has affected the Armenian-Turkish relations. Even today these two republics do not have any kind of relations,
unlike Georgia that used to consider Turkish-Ottoman Empire as a historical enemy, but since 90’s aspiration of both
countries towards the democracy became the ground for tight partnership.

The Soviet Union

Management of territories, the Soviet governance and creation
of “South Caucasian Identity”

At first, in 1920-21 years the Bolshevik government of Russia acknowledged the independence of South Caucasian
Republics and then managed to occupy Baku, Erevan and finally Thilisi. Despite the fact, that as the result of the
elections held in those countries, where Bolsheviks received only 1% of the voters, the above did not turn into
disturbing factor for Bolsheviks to establish the Bolshevik regime in South Caucasus at the expense of military exe-
cution of hundreds of people (Metreveli, 1995).

Right at this period, the attempt to create “South Caucasian Identity” was born and occupied territories were
united into one federation, which was called “Transcaucasian Socialist Federative Soviet Republic”. These three
countries remained under such status of regional republic in the Soviet Union until 1936 (Vachnadze, 2005). Within
this period the Soviet Union managed to run strict politics, to establish its own rules and to dump future ethno-con-
flicting mines.

First of all, the Soviet Union has distributed territories of occupied republics (Guruli, 2013 ). It has created “Au-
tonomic republic of Abkhazia” in Georgia, which has included multi-ethnical region (itself Abkhazia) and the part of
Samegrelo and Svaneti regions (areas of Gali and Kodori Valley), that have been populated only by ethnic Georgians.
Also it has created “Autonomous Oblast of South Ossetia” and despite the fact that during twenty centuries history
of Georgia, Ossetia has been bordering only in North Caucasus and only small amount of people of their ethnical
representatives lived in Tskhinvali town, not only this city has been included in “Autonomous Oblast of South Osse-
tia” but most part of Kartli region populated only by Georgians. And this happened in such way that the boundaries
have not been demarcated by even any natural borders (Pipinashvili, 2009).

The Soviet Russia has forwarded bilingual Nakhichevan to Azerbaijan, while having no land borders with it. In
addition, bilingual “Nagorno Karabakh Autonomous Oblast” has been created on the territory of Azerbaijan (Pipi-
nashvili, 2009). Currently, due to the Armenia-Azerbaijan conflict, only Azerbaijanians live in Nakhichevan and only
Armenians live in — Karabakh (Pipinashvili, 2009). Moreover, Azerbaijan has been given southern lands of Georgia
populated by Azerbaijanians and eastern part of Georgia populated by Georgians (Mirianashvili, 2012). Neverthe-
less, this has been a clear pre-condition for the conflict, fortunately no attempts of armed conflicts have been made,
which has been the result of tight partnership between present-day Georgia and Azerbaijan.

Within the frames of “Transcaucasian Socialist Federative Soviet Republic” hundreds of people have been mili-
tarily executed and relocated in all three countries. Intelligence of these countries having national and social-demo-
cratic ideas had been almost fully abolished (Vachnadze, 2005). Moreover, the number of Caucasians who had gone
to the Second World War has been halved and ultimately, the Soviet Russia has got completely new population
fulfilled with only communistic ideas (Guruli, 2013).

Once the tyrant epoch of Stalin has ended in 1953, the southern Caucasian federation was already abolished.
However, the Soviet policy did not change. They continued building the totalitarian empire and reached the devel-
opment of economics only in 1970-80 years (Forsyth, 2013). In this period was continued central policy of Moscow
to create the South Caucasian identity. They had been running mechanically similar architectural projects, the same
economical tasks, the same political directives and management style. However, all three republics kept the mem-

4 It should be mentioned that Turkey still does not admit the fact of genocide, and considers it to be the reality of the Ottoman

War, when the current international legal principles were not effective.
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ory of historical development of their own people and already on the background of Gorbachov’s Restructuring
period, national movements has been emerged in all three countries (Forsyth, 2013).

As it became clear from the above mentioned examples of the history, sole image of historical enemy of Geor-
gia has always been occupant Russia. Unlike Armenia, where there have been more reasons to remain loyal towards
Russia and creation of image of the enemy has been directed to Azerbaijan, the country that has been associated to
Muslim oppressions towards Armenians and the country that was with equal capacity comparing to other Muslim
conquering empires. As a result, for Armenians revenge against the Muslim World was to fight against Azerbaija-
nians (Pertaia, 2007). Just as in Georgia, neither national movement of Azerbaijan has had positive attitude towards
Russian policy, which has been accompanied by national hatred toward Armenia.

After collapsing of the Soviet Union in 1991 and emergence of fifteen independent republics, unlike three
Baltic States, where the national movement was more oriented on developing of future economic programs, South
Caucasus was more promoted to ethnic-nationalist ideas. Despite that comparison of these two regions is a subject
of another research, it is a fact that Baltic republics have managed to survive without ethnical controversies and in
South Caucasus devastated wars have happened.

For Georgia the war against Russia has reflected in armed conflicts in Abkhazia and South Ossetia/Tskhinvali
region where it has been defeated. As for Armenia and Azerbaijan the war has resulted in a conflict in Nagorno
Karabakh where the Armenian part has won.

Nevertheless that Russia has actively participated in all these wars and actually decided the fortune of each
conflict, the wars of South Caucasus are still considered to be unsolved. Therefore, Armenia and Azerbaijan have
deteriorated all links with each other. In response Turkey also has voided the contact with Armenia and Georgia with
Russia (Pertaia, 2007).

Within such politically tensed, ethnically opposed and on the territories of differently developed republics, at
the end of 90’s the European Union appears into South Caucasus as a new geopolitical player.

The European neighborhood policy and heterogeneity of South Caucasus

After the Second World War was finished, new political and international orders were established in the world, aim-
ing to set peace within the world and avoid such tragedy as it has happened during the World War Il and its causing
reasons. Ultimately, the United Nations, the North Atlantic Treaty Organization, the European Economic Commu-
nity have been created and the formation of democratic, transparent and human oriented republics formation has
begun. In 1949 the Universal Declaration of Human Rights has been adopted, however implementation of these
rules have been quite a big challenge even for initiator European and American republics itself. Full political and
social equality between citizens has been implemented gradually and sometimes by bloody controversies as well,
regardless of race, nationality, culture, religion or gender. Establishing of transparent democracy has been followed
by decolonization and setting of the above values in more and more states by different institutions. The states being
constantly at war and enemies to each other have turned into the examples of peace (Rodoneli, 1996).

Through the European institutes, democratic values have been gradually spread over from west to east Europe.
After the Socialist Camp has been dismissed, step by step it has been spread in East Europe and in the Post-Soviet
countries. The European Union announced the Neighborhood Policy, which included Belorussia, Ukraine, Moldova
and three South Caucasian countries (European Commission, 2009).

Joining of South Caucasian countries into the Council of Europe and implementation of the partnership pro-
grams of the European Union in 90’s was acknowledged by Russia as involvement of European civilization into South
Caucasus by Russia. Unfortunately, Russia does not consider the European Union and its values as universal. Russia
sees the above from the perspective of its own imperialistic view, as a new imperial enemy, which lead to responsive
reactions. The Eurasian Union has been created by Russia and promotion of anti-western ideas based on pseudo
cultural and religion motives has begun. After that, Russia has organized military conflicts and occupied other new
territories (Asmus, 2010). Consequently, republics of South Caucasus made their decisions guiding by the past his-
torical experience and not by benefit of new democratic values.

Georgia has aggressively followed the way of the European Union and NATO, as a reflection to the attempt of
returning into European space and salvation from the Russian Empire (V. Shubitidze, N. Tsereteli, 2013). Armenia
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has joined the Eurasian Union and has become even more depended on the Russian Federation in terms of econom-
ic, military and political views. As for Azerbaijan, it has kept more careful attitude toward Russia and the European
Union as well. It still does not have clear position regarding to any of the poles and tries to run independent policy
on bases of the natural resources owned, which is more characteristic for Asian oil production states.

Ultimately, leaders of the European Union have analyzed choices of countries of South Caucasus and have
changed their regional policy. In 2014, the European Commission published a document, where they admitted
failure of the regional approach of the European Union (FRIDE, 2014) and set a main goal to deal with countries
individually (Lehne, 2014). This reflected in consideration of Georgia within a new regional frame, when Georgia
became an associated member of EU along with Ukraine and Moldova in 2014.

Conclusion

Subject of the foregoing research paper was a question to analyze why these three countries of South Caucasus,
closely located, have completely contrasted and contradictory foreign policy.

My answer was as follows, South Caucasus political identity is only a myth. These republics nowadays make
political decisions not pursuant to mandatory contemporary democratic principles, but according to the historical
facts that are reflected in the memories of their people.

Once | have made a thorough study and analysis of the history of the southern Caucasian countries, | have re-
flected in this research the most significant historical decisions, that kept changing destiny of these people and kept
creating development way totally different from each other. | tried to stay focused on the collective memory, that
these three nations possess as a result of books given at schools, narratives, historical myths and legends. | do not
claim that “objective” history of each nation since their birth precisely accumulated in peoples mind. Even more,
maybe most of the people do not remember their “history” by heart, but their political and social behavior is quite
influenced and prejudiced due to the compulsory (and questionable) schooling they get during their early ages. Fur-
thermore, politicians and especially religious leaders permanently feed their people by this “historian facts”. That
is why, despite the fact that mostly the enemy of these countries in one certain period of time has been the same
empires, each three of them had different reaction in response.

Therefore, | am convinced that the theory of collective memory, which stipulates the rules of conduct of so-
ciety deriving from the historical facts, is justified and steadfast with respect to these three countries. During the
research, | have made the comparative analysis of the historical facts, which even the current political decision-mak-
ers are bound by various civil and political decisions. They fully reflect the historical ways and requirements of their
people.

Collective memory cannot be unambiguously considered in a positive context, it may become the basis for
insularity and conflicts. However, this phenomenon is resolvable for avoiding the negative consequences. The ex-
amples are those European countries, which have constantly been in armed conflicts with each others and have had
more differences with each other than South Caucasian countries had.

After elimination of the outer obstructive facts, which is mainly the present militaristic and imperialistic policy
of the Russian Federation, the countries will easily lead themselves to the decision that it does not essentially mat-
ter, which civilization the one comes from or which ethnic-language group does one belong to and what decision
have their motherland made in the Middle Ages, but their major value is a human being and the biggest challenge
is to achieve economical welfare and keep peace.
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3039019899 3m3gb@oc9330, Moasbs 08 Mmabogal 83 bsjombbdg gMma LobodsGmmm 36 g3909-
b3 g0 oM 5MLgdmdos.
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536 domamos.t

85 96 39396980 53, 530 8mbabdMadom, 3(3056 Joamgdl, HmMImgdas S50abm@gdab jus cogens -abs
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LogBmadm@abm Lodmasmygdabs s MdbsdgoMmgg ©mJ@&Mnbgdol s38mMgdabmgol d539bLgbgdabs
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1 Weatherall Thomas, Jus Cogens, International Law and Social Contract, Cambridge University Press, 2015. See more detailed
information on the existing doctrinal and judicial practices dealing with the problem of jus cogens in Dorr Oliver, Schmalenbach
Kirsten, Eds., Vienna Convention on the Law of Treaties, A Commentary, Springer-Verlag Berlin Heidelberg, 2012, pp. 897- 944,
pp. 1121- 1127. Crawford James, The International Law Commission’s Articles on State Responsibility, Introduction, Text and
Commentaries, Cambridge University Press, 2005.



Levan Alexidze

Instead of Introduction

Almost forty years | have been watching developments taking place in international law doctrinal approach-
es and activities of international and domestic judicial bodies referring to international jus cogens, the
concept of which had emerged during the work of International Law Commission (ILC) (1963-1966) on the
articles of the law of treaties, later embodied in the Vienna Convention on the Law of Treaties.

It can be easily noticed that unlike the previous period (1963-1980), contemporary judicial and dip-
lomatic practices contain many references to jus cogens. Indeed, while working on this topic the ILC had
to base its judgments on purely doctrinal contributions contained in publications or submitted papers by
international law experts and comments made by the States, because there had not been a single judicial
case on this subject matter.

Despite of this fact, the ILC had managed to offer a well-elaborated draft on the issue of peremptory
norms (jus cogens) resulted in Articles 53 and 64 of the Vienna Convention on the Law of Treaties. At the
first glace it seems, that we had been witnessing progressive events aimed at further developing of the
concept based on practical cases and pragmatic doctrinal suggestions interpreting these cases.

Unfortunately, | cannot share such an optimistic view, because contemporary approaches ignore the
real legal notion, that had been formed during the centuries beginning from the ancient time. The main
mistake, in my understanding, consists in misunderstanding of the core of the legal notion of jus cogens.
Jus cogens has nothing in common with the legal notion of violation (breach) of international law, that is, it
deals only with the international law-making process, since every rule of international law cannot be violat-
ed by States, even if it has a character of jus dispositivum allowing States to change a legally binding rule.
Only international jus cogens norm cannot be changed by the States inter se, if it is recognized and accepted
by the international community as a whole as a norm, any derogation from which (to make a different legal
rule) by states is forbidden.!

I would not touch upon these, in my understanding, wrong approaches, which ignore this specific
character of jus cogens, having nothing in common with the deeds of the States and is concerned with the
content of a new rule which is supposed to be established by the individual States in their mutual relations.
That is why | decided to remind the international community and authors of contemporary doctrinal and
judicial approaches the events of 1960s while the International Law Commission was drafting the Articles
53 and 64. (The more detailed and comprehensive analysis of contemporary approaches will be offered in
a special publication).

1 Weatherall Thomas, Jus Cogens, International Law and Social Contract, Cambridge University Press, 2015. See more detailed
information on the existing doctrinal and judicial practices dealing with the problem of jus cogens in Dorr Oliver, Schmalenbach
Kirsten, Eds., Vienna Convention on the Law of Treaties, A Commentary, Springer-Verlag Berlin Heidelberg, 2012, pp. 897- 944,
pp. 1121- 1127. Crawford James, The International Law Commission’s Articles on State Responsibility, Introduction, Text and
Commentaries, Cambridge University Press, 2005.
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(Russian translation of the 12th ed.), St. Pe- tersburg 1912, a3. 13-15; A. Rivier, Le droit international (Russian Translation), Mos-
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ternational Law of Civilized Nations, St. Petersburg 1904, a3. 190

6 Charles Ch. Hyde, International Law Chiefly as Interpreted and Applied by the United States, Boston 1951, Vol. 4, 3o60g. 490; P.
Fauchille, Traité de droit international public, t. 1, partie 3, Paris 1926, 3ofsg. 819

7 Von der Heydte, G. Jurt, A. Verdross - ab. E. Suy, op. cit., a3.27-29
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OZ6R, 22 (1971), 33- 383-400; T. Elias, The Modern Law of Treaties, Leiden 1974; N. Rao, ,,Jus Cogens and the Vienna Convention
on the Law of Treaties”, Indian Yearbook of International Law, New Delhi 1974, Vol. 14, No. 3-4
G. Tunkin, Theory of International Law, Moscow 1970, a3. 168-183; G. Tunkin, ,Jus Cogens in Contemporary International
Law”, The University of Toledo Law Review, Vol. 1971, No. 1-2, a3. 107-118; G. Tunkin, ,International Law in the International
Sys- tem*, Recueil des cours, Vol. IV-1975, a3. 85-94; L. Alexidze, ,Problem of Jus Cogens in Contemporary International Law”,
Soviet Yearbook of International Law 1969, a3. 127-145 (English text - ga3. 145-149); I. Karpenko, ,Premptory Norms - Jus
Cogens and Their Embodiment in International Treaties”, Soviet Yearbook of International Law 1970, a3. 204-211; L. Shestakov,
Some Questions of Jus Cogens Norms in Contempo- rary International Law, Moscow 1974; G. Geamanu, ,Jus Cogens en droit
international contemporain®, Revue roumaine d’études internationales, Bucharest 1967, No. 1-2, a3. 87-105; V. Paul, ,The Legal

12

13
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1966 Bemols mogmbobbol 3mbgg@mgbznnlb 08 ©obgmbool dgxedgdabsl, GmBgmbs bbgsmabbgs bLads-
Bomgdmngo bob@qdob 9db3gMEGgdo gbEMgdm©Ba6, dmabLgbgdgmas . 530-bssdds bomImbmgge:

»LgdMAL 3MbLgbLLo, HMI LogMmadmEmabm badsMmsmo (56mds BbmmmE Mo 35 gamtonl
Bgbgdl, ob3mBoGombs s 033gMsGommb ©s gb ¢36sL3bgmn Bamdmamaqbos jus cogens-ob
Lbgmmb 096s3gMmzg LagMmsdmEabm boaoﬁ)mOQ)Bo...“M
bmemme Modwgbndg bogHmsdmmabm badsmmmab g4b3gMmE 0 Momymegms bagMmsdmEmabm jus cogens-ob

s@bgdmdab, inter alia 9383039000696 o, HMB o6 sOLdMAL Bgbo, HmBmal 3g33ma3 o6 dgodmgds bagmoms-
dmEobm Lodommmals 83333006007.15

Bmgoghon 938mE0, 03sbmeb ghmae, M3 sm0sMgdlb bagHmsdmmobm basdstmamb, Mmams jus
cogens-ob 3m3(339em LogMmadmEmabm LobEgdsb, LagGmbomm mgdse 300hbyzb o3 0bLENGNEGL babgem-
3Boggmms ImEob Mmogmomdgddn godmyqbgdsb 8obo dobssmbob dmbEo gobbadmamadol o6 sMbgdmdob
358m, MoEasbs 08 Bod@mMAL LagMmedmmobm badsmmmgdog Bgbmngdo sbaddool Bocdmddbals baggm-

obgo 3060bn@0336.16

dbasgbo gd3gdo 0dbs g8dmmddmmon bagMmsdmmobm Ladsmmmob 3m8obonb dmgogMon Bggmals dbGo-
obs(3 bgmdg 3G mmgdoms badsmomal dgbsbgd 36mgd@ b d54360b Embss, omds, dmmmb yzqgms B9z
303006 ©ab 336087, MM 05bsdgMm3g bogMmsdmmobm badsmmsmda jus cogens Bgbgdo sbsdmz0mgdom
6 1gdmMAL.

39650 360l (36mdamo, Hm3 aqbgMormm@mds sbbaddmged 8993bg 3mBo@g@ob XVII babosdg gobsgbe-
5 d9809a0:

b9 dMGOLm LodsGmnmal 3mIabool Fog 080l s@NsMgds, Hm3 PEgbomgmdoo dmJdgm dmaswo
300%0@0‘3(4) bog(ﬁmoam(ﬁobm LoBoMmomdn 26bgdmdgb  gofM33gmmo  BMbosdgbdymo 63[}360,
Mm3gemms 3gmbadsdme bobgmdbogmgdl o6 deemdom bymdg 3G mmgdqdolb omaqds (jus cogens), - o3

Lo 30mbob 0Mazmosg hotormmo yzgms bom3mBsma 9bmab dog® doRbgmemn ngbs mowon 360d369mmdals
3gmby Bob gooadnm bodogowm LagMmedmEabm Ladsmomals 3Mmamgbymon asbgomsfgdols
Log8gdn... gobyymo Begdal gobdogmmdsedn LogMomsdmmabm  Labmgomgdal gobgzomemgdsd,
439moxqtdg 3g@ o 3o Jom@noo 3sdmbzgmmo 033¢mbgdal godm, obdamgds asbbos jus cogens-

ab (36905 goadignmoym bogHomsdmmabm badsMomoal 3mbog oy 63[)0(9."17

dbasgbo dgbgmmagdgdo ndbs god8mba@yma bgmdgzymadoms dgbobgd 3960l 3mMbygMgbzonl dmbe-
Boeg Lobgmadbogmos bofmdmdomggbmgdal dbMnEsbars. madaal BomImdswmagbgmds bada gonbgs BogdL,
md -

200@MEANsdn 30M39maE, M0mddnlb yzgms onMabGo, mamddob ygzgmes Lobgmdbogm dgmebbdws

Consequences of Conflict between a Treaty and an Impera- tive Norm of General International Law (Jus Cogens)“, OZ6R, B. XXI,
H. 1-2, 1971, S. 19-49; K. Wolke, ,Jus Cogens in International Law (Regulation and Prospects)“, Pol- ish Yearbook of International
Law, 1974, Wroclaw, Vol, VI; P. Terz, ,,Zum Jus Cogens im demokratischen Volkerrecht, Staat und Recht, Berlin 7/78; J. Diaconu,
Normale imperative in dreptul international - Jus Cogens, Bucharest 1977; G. Herczegh, ,La place de I'Etat dans I'ordre juridique
international (La communauté des Etats et le jus cogens)“, Comparative Law. Droit comparé, Budapest 1978, a3. 73-83. ab. sbg3g:
I. Lukashuk, International Legal Regulation of International Relations, Moscow 1975, a3. 148-149; A. Movchan, Codification and
Progressive Development of International Law, Moscow 1972, a3. 21-25; A. Ushakov, Sovereignty in Contemporary International
Law, Moscow 1963, a3. 125-126; A. Talalajev, Legal Nature of International Treaties, 3 3. 220-221; G. Ignatenko, International Law
and Social Progress, Moscow 1972; R. Bobrov, Major Problems of the Theory of International Law, Moscow 1968, a3. 193; N.
Mironov, International Law: Norms and Their Legal Force, Moscow 1980, a3. 80-101; G. Haraszti, Some Fundamental Problems of
the Law of Treaties, Budapest 1973; H. Bokor-Szego, New States and International Law, Budapest 1970; H. Bokor-Szegd, The Role of
the United Nations in International Legislation, Budapest 1978; S. Nahlik, ,,The Grounds of Invalidity and Termination of Treaties”,
American Journal of International Law, Vol. 65, 1971, a3. 744-746

14 Conference on International Law, Lagonissi, 33. 11, 15

15 H. Kelsen, Principles of International Law, New York 1967, a3. 783; P. Guggenheim, Traité de droit international public, t. 1,
Geneva 1967, 33. 128-129; G. Schwarzen- berger, International Law and Order, London 1971, a3. 27-56

16 K. Marek, ,,Contribution a I'étude du jus cogens en droit international”, Hommage Guggenheim, a3.459; P. Vella, Droit international
public, Institutions internationales, 2nd ed., Paris 1970, a3. 186-188; J. Nissot, ,Le concept de jus cogens envisagé par rap- port
au droit international®, Revue belge de droit international, Bruxelles 1968, No. 1, a3. 1-7; Jean-Paul Jacque, Eléments pour une
théorie de I'acte juridique en droit inter- national public, Paris 1972, a3. 154-161; T. Minagawa, ,Jus Cogens in Public Inter- national
Law“, Hitotsubashi Journal of International Law and Politics, Vol. 6, Tokyo 1968, a3.16-28

17" Report of the Sixth Committee to the General Assembly, Doc. A/5601, 3oMosg. 18, 6 No- vember 1963 (emphasis added)
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9005658065 LsgMmadmEabm badsMommab Modq6087 0bgomn BMbsdgb@ Mo brn@dol sGbgdmds,

Mm3gmmagsb gomobzggszs bgdswaMmommao o sMab, s MmMIgmbey 9g3:mdbgds megem bagMmedmmabm

bodmasmgds. 18

ab Lobgm3bogmgda 30, MMImgdos FMddobmdwbgb 56 9d3qdL asdmm303wbgb jus cogens-ob dgbobgd
3mbob 3mbggb300d0 dg@obol smz0mgdermmdsdy, 396 Momymuwbgb, MHmd ,LogHmsdmmobm badsMmsmo
53998500 dgo303L aoM 339 0339 omm bgbadl” (asgMm0sbqdmmo bLadggm), HmB sMbgdmda6 ,a56339-
o Bgbgdo, Bmgm@gdozss 3g3mdMHgmdal s36domgs, HmImadbss Mbos 8ngbogmm 033gMs@ammal b e-
&bo @o... Igbedmgdgmos, Hm3 Logfmmadmmabm badsMomal bbgs bm@mdgda(y smosfgdym 04656, Hmam(s
033g60@0mmo bGod Lol 3dmbgbo...“ (s3LEMHems)!?, 56 AMT ,oMoggMas domnsb MHewn oo 0dsda, Hm3
36bgdmaL dofomawa 3mbgyns gofMgzgnmo bgbgdol Jgbobgd, Gmdgmmagseb bgmdgGmmgdol dgdggm-
doo gowobgggal 396yboigds ondzgdgmas” (8ggmmadummo 3808 qd0)?C.

dbmemme Ms8gb0dg LobgmadBogm 8383039009, MM LagMmsdmEnbm jus cogens ,LEMMgdom dSboe®
(369350 Botdmowagbs (omdgon)?l.

ol 39g@0, Bm3 3mbzgbz00b 53-g dbemn Jomgdne 0dbs 87 bdnm 8-0b babssmdwgy, Lawsz 12-3s magn
903935 - BoMImomaqbls dogmnsb Lagmmabbdm dmgmabsl. 01y 4930bLgbgdo, Gm3 0d Labgmdbogmms |IGe-
3egbmds, Am3mgddaz mego dgn3039L o6 babssmdwmga Fab3gLb 63s - sILEGNFE66, HMI MNsbsdgMmay
LogFmadm@abm bodsMmsmdn ©sbsdzamgdom sMLgdmL jus cogens bmMmds s gHhomsgMmon, Modgis 396
®6b3gdmMEb6 nym 83 0bbEnGYEGL 033 gdgb@o30obmab ©s3330Mgdyman Lygombgda - agedmgsl od
©503360L g98mEobol Lodmsemgdsl, Gm3 LabgmdBogmmsdmmabo O@ogHNMdgdal cgmMoszs ©s bads-
Goomdgdmgdgadol 3Gad@n3os 90LENEHOL bogMmsdmmobm jus cogens bm&mdol s®bgdmdsl, Gmdgmo(s
s303MmMMma© DrEazb bobgmdbogmas babgmdgzOnmadm megabygmgdsl bEnmos© LoagMmsdmEmabm
®0b5373mdMMdal 06@gMgbal Labgmao.

B396 396 ©a390196b3gd0m Fom, 3ob(3 o3bowgdL d9dmgal: -

2090 dmEMobm 365980300056 godmBEabafy  3ocbzadg - dmobrnbs o oMy  3mMbggb(30sd

LogFmadmnbm jus cogens -ob (56980 ‘3m@ogaznfgds’, 3sbabo dgadmgds ogmb (3ombobo

6939&0M0 o bmmmme 0d gog9d0m, MM o6 5MLYdMEs Mondg doboms Jancgognﬁgbobmgnb."zz

abgomo Logdggdal o6 sMbgdmds, Lowa(s jus cogens -bg Bomomgdgdo 0dbgdmes as3gmgdemo, o6 gsdm-
©3905 33 0bLEGNBYEGOL 56 3Mbgdmdal 330390 gda. ddsgEMmymam, 3bgoggmmdadas Jabsmgdn, HmI
3960b 3mb396(300L Bog® LogMmadm@abim jus cogens -ob 3mbo@onEo s 3MbLgbLysmuMo dmbgdol bodasb-

3ol g3og@ob dogbgmsgswm, 3360960 dmeob 360d369mmzabo Mmebbdmgdss bagMmmsdmmabm jus cogens-obs
LodsBonmadmogo dmbgdol, Bysmmgdabs s dabssmbol dgbsobgd.

0530 Il

JUS COGENS -ab (36935 g6m36<m LsdsGmnsmda

33 bo300bmsb 835330098 Jmszsmn 3MmMdmgds 5ol jus cogens -ob LadsmmadMogo dbqds Msbsdg-
©Mm39 LdgM@admmabm badsMmsmdon. B350 396 Lo39m6L3dom 395 0dsm, 306(3 WoYmMBL sbsemmgosl
939460bL Jows 396mbAmgdmmdsbs s LogMmmadm@mabm badsMmmamb JmEab, s 3963 08sm, 30635 8g7sbo-
3N NRMgdL J399b60b Jos 39bmbAgdmmmdadn godmynbadym (365590L Logfmadmmabim Ladstmoal
LRIOEML. AoEasbsy bogMmsdmmabm LadsGmama, Md(350s, J394bol Jows 3o6MbIgdrmMdabash sdme-
300gdmow sMbgdnm s b3g(30x039M, dogMmsed donb(z bodsMmmal Lol gdslb asbgim3zbgds - v3wgbow, ab

18 UN Conference on the Law of Treaties. First Session, Vienna 26 March-24 May 1968. Official Records, UN Publication, New York
1969, g3. 297. For other similar statements ob. a3. 294-295, 298, 301-303, 306, 308-313, 315, 317-318, 321, 323

19 Ibid., a3. 304, 317

20 UN Conference on the Law of Treaties. Second Session, Vienna, 9 April-22 May 1969. Official Records, UN Publicaton E. 70. V. 6,
New York 1970, a3. 102

21 Ibid., a3. 300-301

22 sztucki, Jus Cogens and the Vienna Convention on the Law of Treaties, a3.94
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356boemmm @bws 0gbsb 65d0L3ngMa badsMommobl LobGgdnbmgol sdsbsbosmgdgmo bmaswo (5698930 cmgo-
mbobM0bowsb, Hmamt(z bbgs bmosmma® Ji3930000856 356bbgsesgdmmo g3gbm3gba. dbmemmem 580L 39wy
dga30dmos 3(350mo 080b oEagbs, o9 MBEgbsw @b dgbodmgdgmo d39960b nEs 3obmMbIgdemmdom
356LobMzAma (3693960 3936 (39maL LogMcmsdmmabm Logstm LadsMmambg. Jus cogens -ob 3Gmdmgds,
LBmAgE ™Y, 533356 doEamBsl LagoMmgdl.

Jus cogens -ob 3mb(39%3(300 J39460b Bos 396MbIEdmmdada 135330M©gds MmIsgem LadsGmaml, m9-
330 963 039bG7330 ©s 563 bbgs Bysmmgdda §gchdabo bobbgbgdo o6 sMab.?

doFmoma(3, GgMdobal jus cogens 3oMggma bbgbgds, sbggzg dobo nmFomommo 3mbzgyrab dgbsbgd
360390 356350905 393668989 Lommbal 3560gd@bEqdab, oo FmEab 3. Lagabol, a. gMIcmsbl, 6.
30608500000, 0.356Gmbolb dog6 dmbs.?*

bogomEgdmmm domol Jmbob mzombsdMobom yzgmes Gmdsymma Ladsmmmob Bgbo mE Bsbomaw
0YMPMES:

5) 033gMsG oo, obg sdbmem@mEo 356mbo, ngogg jus cogens, 56 LadsMmmol Bysmagdol

oo §gM3obo Mm3 gsdmgnygbmor ngogg- jus publicum;

) bgdaEadmmggmo 3obmbo, sb4) ngogg jus dispositivum.

033gMo@nmmds bgbgdds godmmasbs bgmdgd 3g@gmo bscggdol mogobagmagds egdystgdobsm obg-
00 YON0gMHnmdgdo, MmImgda(s inter se aobbbgegmgds bagommgdamme dgbsbEnmgdgmo gdamgdgdobs-
356. 5060360 b5Lgdo Imombmzmbgb dgbadadol J85wqdgdL (3mMbGMogE0 Mbws snmb 306mbal mambm-
365800 dgbodadobaw), 56 J8900q80bashb mazal q3939050.

bgdomedmmggmo, 03039 ©ob3mba@ oMo badstomal Bgbgdo smnomgdgb nbmagomgdal babgmdg G-
m9dm 0930bmRmadsl, Moz 60d6s3L 0dsb, HmMB Bomo gs8myqbgds Imbrgds dbmeme 03 dgdmbizgzedn, g0
bgmdg3336Mgma baMggdo o6 358m0yqbgdgb MBmgdsl bgmdg3@mmgdol JabssMbo mezsm asbbsdmzHmB.

sbg ™3, 396Gdm 3oMgdo - LadsFmmoab bLrdogd@gdo - YBmgdsdmbomba 043696 dg9436sm abLEG M-
6&0, ®mIgmbay 9469dm@s nFomogma dams bmemme 39Mdm Ladsmmoab bgggmmadn s dbmemme dgbods-
8obo 3mb@Mmad@ob gomamaqddo (a56Mnggdgda, dgmabbdgdgdo).

Bmgogho LadsBmnmadmog bm@dab 8d3oMo© 083gMaGogma babosmn Jmbos s dsmmab Bobssmdwg-
amdsdo dgmgn bgmdg3mmmgdgdo domGogee dgodmadmms go943gdmaym bobsds®mmmb BogMm. ond(z,
3936 badoMomgdmog bn@mdsb o6 goshbmes 33390Ms@ gs8mba@memon 0835Ms@ommoa babosmn s sbgom d58-
063939330 09350 LabsdsMmmmb Mbos asbgbobmagms gobbabomagemo BmM3ob dmbads. 59 babsdsMmmmm bg-
m3dmgsbgmmdms gmEmdnmoam: jus publicum privatorum pactis mutari non protest (bogo6m badsMmama 3ghdm
30693L dmGob o@gdmmo astngqdoom 396 dga33mmgds).

dombgsgem 03 god@onbs, Mm3 ¢mm30sbgd (36905dn jus publicum 8mazgs ob jombggdos, GmBemgdags
dg99bgdmeEs LedmzEgmmgdal badsMmmgdmng LEsGMLL, Mgmogon® Mm@ ol s 8530bEMsEgdolb Magmy-
35-8mzomgmdqdl, sbe bmmdgdl ad stadum rei Romanae spectat (Gm3magdo(z 39qbgdmms HmPsmemn babgem-
3Boggmb bgoBLL), Mgomm@ew jus publicum dggem ™330 gmEobb8mdos d93wgan sb39d@gdaolb md (339w
&gMdabls:

5) badoMmmmgdmogn 6mM3gdol gMHommdmomdolb, MmImgdoi gobbadmaMezwbgb Lsbdmasmgdal
3mmodogn®m bEOndGn@sb, Lobgmdbogm sbs8wgdmdal doMms bagddosbmdalb, 3mmogn n®
5030b0bEMs(30530 bagmbals ImbsBamamdal, ©sdbsdaggoms abxsl, goababomgdol dm3Mgdsb s
5.0,

) 083gGs@oggmo bm®gdol gMomdmomdsl, Hmdmgdoy doMsdntMa gs393000 dmn(30300696 oG
Ibmmme bogstim badsGmmomb, s®sdge 3gmdm bLadsmmmal Bgbgdbsg (9zgmady N@cm dg@a
LoDnLENm dg4dbaeman BMBommoa badsGommal Boboml), s HMImada(z bLadsGmmal 53 3o63Gmgdals
(396@Mo & smbol Ml sLAYYMgdbgb.

dmbomndgmdgmagdal bognfmgds, Ladsmmal bm@Mdgdal 35d39mbdac 356938 30390060 ©d 35bg-

23 ob. E. Suy, op. cit., a3. 18-19

24 F. Savigny, System des heutigen romischen Rechts, Berlin 1849, t. VIII, S. 35; B. Windcheid, Lehrbuch der Pandektenrecht, Bd. |,
Dusseldorf 1875, 3otaa. 30; G. Pukhta, Course of the Roman Civil Law (Russian translation), Moscow 1874, 3stsg. 110; J. Bar-
on, System of the Roman Civil Law (Russian translation), Ess. I, book I, St. Petersburg 1909, 3stog. 12
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3000673606000 omn Fmagamo 3mmo@n3nfo s §3mbmadngnMa dmmbmgbgdo - smdm(39bms, Mmam(s jus
publicum g.o0. jus cogens-ob 0BLEGOGME 0 - b4 oMo@ommo Bgbgda, HmBgmmsy 8bmmy@mFow bogsmmg-
e babosomo 3gmbesm. 830l godm 033gMo@ogmo bemmdgda N30Ms@qbae sMganmatgdwbgb bggmmagdl,
Gmdmgdoz bLadmasmgdol 3mmo@ogn® bGONJGNEL gbgdmobgb. md(zoms, 3gMdm LadsMmaman(s, be-
©3(3 bmmMdoms 3Magmgbmds Bamdmapaqbos jus dispositivum -b, 033g@s@ommo 6m@Igda dombgro 36n3-
369mm306 Bl SbEHNmgdbab, gMhmggzeman ©303d00Mgdwbab Mo LEMMOsE FmbosmdPmmdgmms Jmabol
068 9MgLgdmab 39Mdm oM gdals bodommmgdMoag MmogHonmdgdl.

3@ ngnfn domonymgdobogal d6dmmadn dMgnsbnsd godmamm Mmdsgmoa badstormals 3g6dm
©d bogstm badsMmmeae gsdaxgbals bLob@ads, nbggg Bmamey badsMmmgdfngn bnMdgdals ogmezs 0d3g-
M0G0 s bydowedmmggm bmMm3gdow, - 5@a3Go(300 3o139mab Mo dom Lo gnmamo, Gmam (g sbaemo ddo-
Goggmo gmmabol g3mbmBngn&o s 3mma@ oo bogommgdgdalb dgbsdsdobs.

d9(3bM9398g Loy Mbal 3obwgdE 0L gdal Mooy Bgbms Jmabogngszns 3nbbow nbobogms duEg-
3b0nb doge Rsdmysmndgdamo LadsmmygdMoga Bgbfngol godsmmgdsl, sdwgbsw dnmamgds gs3901904)-

0 aym Gm3aemo LadsFMmmol o3@mEnBg@ dyg. Imagz0sbgdom, badsGmmagdmag bm&doms sbgon aygmezs jus
cogens-se o jus dispositivum-s gomome 0gbs gobastgdamo, gosnge Mo ddegmsbonmoa badsGmmoal
gl dmeget dgdsmagbgm boBomo. sbgmo 3mobogogszos mggebogmmdsda sd@memumas: gMa-
baymo, n@omogmo s gbdsbyma mo@gMs@nms nygbgdlb Ggmadnbl imperative®, nbgmobnmo MBmmgdlL dsb
,peremptory,” 39A3sbxmo - ,Zwingende. >

08039 00730l 03 gobzomatgdem J39yb93dgs, OMImgddss doomglb o dgdma@ebgl jus cogens -ab
0bLEOG NGO Logmmom LadaMmmmgdmog LobEgdgddo. b. Mom (N. Rao) bodL Ybgsdws 03 bogombl, GmA3 ,jus
cogens -0l 3mb(3993(309 ... 33m393L smnsmgdsl dbmggmomb yzgmes dofMomow badsMommgdfing bnb@)gaoao."ze

LadaMomal 396dmE ©s Logsfme ©ogmgol smosmgdol ascgdy, badsGomal bmosmab@n&o 3mb-
(IBEOS 3005M78L onFoonm bemdsms 3mabogngsosb domdo godmbogmm 4i3g30L Bgbors adnmgdoma
dgbEmmgdal bamobbol aMo@sznsms dabgmgom. bmgogdon Lodgmms sg@mma s3xmdabgdl gs8mayqgbmb
&9M30bo , 358 gamMommao B3, 2’ o99d(30 360336gmmds 0gnggs, Moz badgmms Ladstmmob 3g(36ngGms
1dMogmgbmdols JogH ao8myqgbgdmmoa §gcM3dobabs - ,,083360@0'3@0.“28 Lodgmos badamomab gfo-g&omn go-
brgbo babgem8dmgebgmm ,0839Ms@0gm bm@mBsb” 30635M@G 3L 393qabsoMmac: -

206b&0GM(30900L o6 0bwngngdobowdn dodsGmyma gommadymgds, Mmdgmoag godmbodymos
3o@gamtonmo  gmmdoom; dobasb gowobggze bgdswotmmmo  of  ofMob. sbgma  Bm@3al

0339Ms@0mmo dm6qds Bzgmmgdfng asdmdnbsmgmdlb 8obo dabss@mbowsb 56 3o6mb3mgdemol dogm
3obo bogomadmmmdob babasbdmmem 5mbndzbnwsb. obdmba@ oMo bmm™m8qda Ladsmmmgdfngo
MO009OHNME9d0L IMbsbamggdl 96ndgdlh MBmgdsdmbomgdsl megsm ao@adMeb 3Mmdmgdgdo o
Lo ggosmn abyMgEool gofmamagddo saMhomb dommgol yzgmodyg audm 3g&on Lobamagdmm
(39300 3mEgmo. o) Imbsbomaggdo 93 NRmMadsL 56 35dmaygbgdgb, 35d0b bm@dsdn Jomamgdamo
bgbo oamdaggggggbo.“29

033gMs@ommo bmMdgda (jus cogens) 65d0bdogmn 39460l dows LadsFmmmgdmag Lab@gdsdo  bLobods-
Aommb ©abgcgoolb doemds sGbgdmdgb: Labadsmmmmmgdl dbmmme s dbmmmeE 3MbBE MGl dsmamea
(36mds dgpdmonsm dabo bLogbolb ¢306mbmdsdy domomgdom. dbmmme gs6LsgnmEgdam dgdmbgzgzgddo,
Mmgs ben@mds g4bdmoagoG o 3Mdomogh dabashb gowobgggzsl, bobsdsmmmm yymgdsdmbomas dm(39d4)-
o bgbob 06893698 0Mgds gos3gomb dob 0d3gMs@anm o6 bgdsmedmmggm d4690sbmsb ©s3o3d0Mgdom,
dbgggmmdado doomgdl Mo asbbsbomazgmoa 3mbGMo]@obs s bmm3al mafMgdymadom sb3gd@gdL dmEol

25 Julliot de la Morandier, Droit civil, Livre 1, Paris 1958, 3o60g. 28, 2; R. David, H. P. de Vries, The French Legal System. An
Introduction to Civil Law System, New York 1958, a3. 99-104; L. Ennekzerus, Course of German Civil Law (Russian translation
from Ger- man), Moscow 1949, Book I, 3s6og. 45

26 N. Rao, ,Jus cogens and the Vienna Convention on the Law of Treaties”, Indian Journal of International Law, New Delhi 1974, No.
3-4, 43.385

27 p. Nedbajlo, Application of Soviet Legal Norms, Moscow 1960, a3- 80; A. Pyontkovsky, ,Norms of Socialist Law“, Theory of State
and Law (Fundamentals of the Marxist/Le- ninist Doctrine of State and Law), Moscow 1962, a3. 438

28 A, Shebanov, ,,Norms of Socialist Law*, Theory of State and Law, Moscow 1968, a3. 442; General Theory of State and Law,
Leningrad 1961, g3. 340-341; A. Pygolkin, ,Norms of Soviet Socialist State and Their Structure”, Questions of General Theory of
Soviet Law, Moscow 1960, a3. 176

23 The Soviet Law (Ed. by prof. N. A. Teplova), Moscow 1980, a3. 27
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36bgdmm NMHMNgMddggdsb. 033g9MsGammo bmMmdgdal sdbmmy@no MIMogmabmdabash 56 sMobmeogl
35051b3930000 3MbGMogGob bgmdgdzamam 8bamgqdl (gbgomo 3godmagds ogmb 3mbLE0E0mG, swmdo-
BobEMozommo 56 Lobbemab bedsMmomgdMnzo bmMBgd0), sbws LabsdsMmmmb o6 Jmbos Mondg sm@gmbo-
035 35M©s 0d0bs, MM grosgdabs domoa jus cogens dbgds. dombg ndgnoma LabadsMmmml dm3ysgl
dm(3939mn Ladsmmmol Lobgdob Laggydgzgmda s@Lgdmo ayFoammo s FmEMsmuGo 3Gnb(3n3gd0, do-
®009890b 839098L o ,bogeHm 3mmoGogabg® ob ,domsm dmMorn® mg0bgdgddy.”

LabsdsMomm Lol gdolb sMbgdmds jus cogens -ob s®Ldmdobmgol sdbmmuyE M Immbmzgbal o6 Bodm-
0©a96L. gL LobEgds Lobgmdbogm Fobgobals Jgdoanbgmon Babaemas, HmMBgmbss dodsfmsggb bgdaldaogma
oMmggmo badsMmomgdfagn bybob sembabAymadmow - ngbgds ol 083gMs@Gogmo oy bgdosdcmggmo.

38303900 03abs, Gm3 0335Md@G 0y bemMdgdo sGbgdmdgb dbmmme LadsGmmal g9 @ngomym Lob@g-
dnb gomamgddo, Loy bgdabdngfo Lads@mmmol bm@mds Bomdmaa bl bobgmadBogmlb dog Lodmaswmagdols
Bg30900bodo 3399 66Mdsbgdsl, - Bbmmme baBommdmag dggbedadgds bodsMmmgl, Mawasb gl gs63s-
8900 bgrggmmdol domds Gm3z9dL Lobgmdbogmb 396mE3gdmJdgmgdamo dgbadmgdmmdgdol bagsmwg-
demm gmgdgb@Ls o dab gmobmdmoag dobssmbb.

033gMs@onmo Bgbgdo, J399460b dnws 356mB3gdmmdals bbgs BmmMdgdal dbasgbow, asdmbs@oeggb 3m-
0G03Mo® ©d 93mbmdngnmsem 83sMmggmo 3mabolb (3mabgdob) sbws, Mmagmg gb bmosmab@n® be-
bBmgomgdsadas, dmgma bambals LogMom 0b@gfgbgdl. bLoghom 068gfMgbgda asbsdoMmdgdl 33smggmao
Leaznomayo doemgdal bagMom 6goslyy@gamal gmEmdnfMgdsl, Mmdgmary bognmed gsdmgmnbgdslb 3mggdl
Lobgm3bogml dogM Ladofmmmgdfngo Bgbgdals Rodmysmndgdado.

396mb398mddgmo0 0bLG @G0 Batdmawaqbl s dbmeme 08 MmEMgsbmb, MmImab bgdsbm@goma zems-
bmdMog0 M3mMbgb@qdob 068 9Mabdg Bommes asl, sMmedgm LagMmm msebmdMogzn badabyMzomal omFomo-
Mmoo sdsxgndbomgdgm Mammbas, MmBmab bgds (3o 39 0bmogo@msmaem bgdsbg domms asb.

033gGo@ommo bm@mdgdo dmgazgb oM dbmmme 6530L80gEM FabogNE ©s oMaEone 30Mb, sMedgw
gzgme 03 babgmdBogm mMasbmbsg, MmImgdoi LadsGmmolb bbgs bydogd@gdmseb LabgmdgzMymgdm
P00 gMHnmdgdda dgeosb. sby Gm3, Labgmdbogm BosM3maznwagds mzomddmgeg domow, MmIgmacg bode-
Bomob yggms budogd@ob ©s, Bom dmMab, Lsggomsta msegabmgobsy Logemogdymme Jgbabemmgdgem
439300 BgLgdl sysmndgdl. sdsz3Mmma, 6gdobdogHoa jus cogens bmm™3ds dgbadmygdgmos dgozgommb ©s
399943gb 3owgses, o930 gb 3dsGmzgmoa gemsbal 06@gegbda 0gbgds, bommm 3mabmdngn dGdmmal 3o-
mdgddo - 3530b, o) 3o sbgm Jgbadmgdemmdgdl Jmagemo dmman@ oMo domagdo s Lbgs Gog@mmgdo
d936056. Jus cogens bm@3gdo o6 Bodmowagbgb s@sdnsbms bgdol domds s@bgdaem Bgbgdl, 530l sdbmeyy-
Mo 3039000m; 3oMndom, abobo BoMmdmowggbgb Lobgmdbogmdo gods@mbgdnmo ©m3nbsbGnEa 3mabob
(3emobygdol) 56 dmgmo bambob 69dsl s godmba@eggb 93 bmznomyMa xanxgdal bogBom bycgamlb d0ds-
Bomb badsmomnmgdmogo Bgbeogal bLogndzmgdalb dgbseddbgma, Hm3gmmsgsb goobgggs sj@mdsmymas
Ladamormals yggmes Ldogd@ob, dsm Immal, babgmdBaogm MmEgsbmgdals Msbbdmdbdama(s o.

,3856m39mm0 060g00gd0L" 8mbBobamagmds Labgmdbogm bgdol gm@Iamgdsdn Bamdmddbal 0d3gMs-
&oe Bgbgdl, AHmdmygdos ogMomoggmo dmgagl yggms dmbobamgl, dsc dmEnl 0dsms(s, gob wdnfg-
Lmdsdn ymegabals godm dabs 39436530 o6 ImMbobomgmdl. 83 mgambsdmaboom, nd3g&sdanmo bgbgdo vbos
dngohbomo 3mmn@o3nMon mdobofMgdma bmosmg@o xanpgdol Bgzmos Mdcegmabmdal bydsbyMgo-
mob gmmMEobss00l 96 dgmabbdgdol dgogasw, Mmdgmoa d0bbsw nbobogl nbongnmsmyma byzcgdols
BgdobyyMgamal megobyymgdal dgdmymgsl. bgdsbyMmgamms 3mmGabss0s jus cogens-b o6 godmasbagl:
3ofngdoo, ab gealbbdmdl dob sGbgdmdsb.

o6 om0l LBm&o, o430 jus cogens-ob 0b@0gn30Mgdsb bemmBsms ngMamdnsdo 3939309000, Mowasbs(s
9L ¢3965L36gmo E8m30EgdMmos 085Dy, M) Mo LadsMmmmgdfngo doms a3l sMbadamem bgbgdb, HmBemg-
d0(3, 330b 86603, oM 30EadMmMbo 56056 08 MEMZsbmmMs ngMemJnsdy, MmMBmgdLyaz goshboso 33398 96-
(300 3000mMb 56 300914dmMb gb badsGonmgdfngo bem@3dgdo.

Jus cogens-ob b3gz0R0INOEMbS 3Mb3MgE Mmoo dm(393mo Bybob bagndggmby gmM3mmamgdamo ©g-
dmgdol og@oogmo bagsmmgdnmmdal bamobbob @mboom gsbobsbdmgmgds.
09&ofJonmmmdol mgombsdMoboo dgbodmgdgmos smLgdmdeogl jus cogens -bg domes dogmdo jus

dispositivum -6mM3ds, Moasb ol dgbodmms bagmbb@adyzom Bemmdsl Bomdmawagbogl, sbwss Aggnmgd-
603 3obmblb, HmIgmba(y jus cogens-ob d93(339mo 6@ 9939809006 gds Mmam(y 396mbd3gdmgdsetg bm-

do@ogymo sgdo.
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Lodamomal 3g(3609698L FmEob gohbrs B gbwabzns, MmA jus cogens -ob 033gMs@ 0o bm@m3nb nog-
b&ogo0Mgds 3mabonbmb ordre public -(56930b 869y LogsGm 3men@ozob (36960b 3gdzgmdao.
360350 338 M0l mbabEgdol dgxe8gabab, 3. d3mema (V. Paul) ool 03 ol 33bsdwyg, Hm3 ,g8dmondds

jus cogens o6 560l bdofow aodmygbgdyman expressis verbis s Mmames bgbo, dmEmmos abgomo §gcdabg-
b0, MHmam@gda(30d FmEoma, LogsMm 3mmndo3s, ©s 5.9.430

5333560 d0amds godsMmmgdnma o6 J0dshbns, Momasbars ol Mammgdgmymells jus cogens -ob (3564-
30l ab@monm gsbgzomemgdsl, gobagnm@gdom 3o 356mgd&obBgdal Hmmb, AHmImgdds ombadbayma
3eobogin (300 393magmagadgl. gdga96gdgs, Gma gb ma (36935 gH 0356506 sbmmb asl, 3sgced dom
dmcal s@bgdomo Lbgomdsg mgsembamgmas.

Mmame(3 9. 939mdo (E. Schwelb) 8s®mgdnmam smbodbsgms:

23039830900 ordre public 56 LogoGm 3meo@ngs, Mmdmgdacs (36mdomns 3MbBEGNbybEG MM o bogMomm
badsBommol LobEgdgdobmgal, ghomn gMmdn o6 g8mbgggs jus cogens-ab (363601).“31

60 JMEgma305300 033gHe@ 0o bmmdgdo bmgmamlb yzgmes s@bgdema badsmmgdmogo bob@gdab
30gM seosmgdam ,ordre public/Logsfm dmemoadngobmab? of 8 3ammobbdmd ,ordre public interne®-l, g&m-
390 M g5bbomgal gomgdyg ,ordre public international®al (36535L, Gm3gma bogMomsdmobm 3gmdm bads-
Mool 8053003090 s 56 dgadmgds ao3M(39mmwaL jus cogens -ob 3Gmdmgdadg dm39dmm 3mbGg4LE 0.

obogmgma s38mMgda bdoMowm donmomgdgb ,bodbgmgbg” Byb@ow Imaboabmb §gcmdnbal - bLogsmm
BabMogn - 3obbadmgMgds. dg dgdndmos ©390sbbdm adsl, Mm3 yzqms, 3063 (3@0EmAL 3bazndsmym
LodsMmamdo bagamm Bgb&oanl (ordre public) mgds 3gobBagmmb sbywads sbEmms bbgomabbgomdsl. mud(ss,
qb a0bbbgzeg93980 doMomsmam gqbgds 38 0bLENEGME L FJnbssMbmsb ©s3o3dnMmgdme 3MMdmgdsl. MHmam-
A3 Bgbo, 038mMgdo 50b0dbsgqgb dbmmmo Dmgng®m, yzgmedy qadmm Godom® boddggdlb Lobsdsmommmb
360 @030056.32 Mog 3ggbgds 538 bmmIgdol mdogd@L, 835Dy bbgssbbgs Lodstmmgdmago Lob@gdol ov-
0L 3L ML FoMmmm 3mbbgbLmbos - nbobn gobobomsoszqb ordre public -b Gmam& (3 ,LogMom 0bGgMaLL,"
08039 domosbo babmasmgdal ,LsgHomm bamagdmoab® @sd(339m0 Bybgdolb gMmmdmamdsb.

mamez bgdmo 0d6s 90bodbmmoa, BmangMmomn ogMopoemo bm@m3s bosmmaw asdmbs@eglb ol 0d3g@es-
Goem 3mbgdsl. 8og3Med MoEasbscy dnMmegmsbonm 39Mdm badsMmsmda 3mbGMs]@momumo maz0bmegmgds
LodoGmonmadMoga oMol asdysmgdmmo, suyzamgdgmo aobos 3oM 33999 m0dn@gdol ©sbgbgds 93 msogo-
Lynmgdadyg s 30bo s939800905Mgds 3domzggmal Jmmabol 0b@gMgbgdabowdo.

badmmgmbolb 3mqdLob 89-6 dqbmo d58wmgabsn Imwogazmadsb 139093L ©oaqb@gdolb 3oMaswm
(36m3om gmE3qmab: ,On ne peut deroger par des conventions particulieres aux lois qui interessent 'ordre public
et les bonnes moeurs,” (569 L3gnsmaFo Jgomobbdgdom 396 dgozgmgds ob Bgbgdo, HmBmgda bagsGm
BgbEngnbs s dm@aomal 06896 gLbdns. b.em.).

08 3960mobmgal, bagmebggomalb Lobsdsmmmm 3Mad@ngs ordre public -6 Bobssm8mgamdsda dym-
BOE 30056M76©s abgo bymdgzMmgdgdl, HmImgdas Lobgmdbogm dmmad oz LEGNJGNASLMS, bo-
bgmdbogm mMasbmgdol g3bd30mbomgdsbmab, nbrognms Ladmdomadm LESG LML, o6 Lbg., Babsswm-
3gamdado dmmomebyb. ngogg Joamds gosgd(3gmgl Lbgs sboma dy@ygmsbagma ab@gmgbgdal goma-
9330(3, BOmMd FIMESMNF0 1M YHNNgMnmMdgdol smEaqgbol 30396305 dmgbonbom. LogsMm
3@ ogol 3Gog@ogodn godmygbgdal gb 3Gmamgbmma Bnoamds Imagz0s69d0m @esbyb@alb LobodsGmmm
3659B030m, Bmdgmoi @oshdoms dumamsbonm Lobdmasmgdsda  3mobmdMmagn dGdmmal 3s3b3039803.
530b Bogbgrsgsem, ordre public o6 Logsfm 3mmo@ngs, ©LsgmM@ Lodsmmgdmog Lob@gdgddo ®Rgds
9M0-960 yz9madg gBcm dg@om RIMmmE smnsMmgdam obb@ogy@em, MmIgmoas ash damgmsdommo
Lemgosm@-93mbmBogn®o bobdgdab bagmdgmgdol bosMmagmdy.

o3 dggbgds ordre public-bs s bonnes moeurs -b dmEals 3O GEo(300L, 535Dy o6 sALYdMAL dgorsbbadgds
©obogmgm 39(3609693L dmE0L s LobsTsFmEmm 3Mod@nioi 30 3960 939090L 83 MG oG gamEnsl dmEol
306bbgaggdsl. M3sdab, Mmogbss 3- 3s6g30 (K. Marek) ;gmob, ®m3 ordre public Bs®8maa 96L 3mbo@ oMo

30 V. Paul, op. cit., 33. 25
31 E.Schwelb, op. cit., 3. 948

32 Julio de la Morandier, op. cit., Livre 1, 3oMog. 208, Livre 2, 3oMog. 364-367; L. Ennekzerus, op. cit., g3. 177; H. F. Lusk, Business
Law. Principles and Cases, 5th ed., 1957 (Russian translation), Moscow 1961, a3. 173
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b33

badsBonmoal sg50madge Bobomb??, ©. mEmowo (D. Lloyd) 530l bLadoGab3nmme s0bndbsglb dqdwgab:

w6 50LgEMEL babdmBn, HMAol 3gd3gmdocmsz bybd bodL goz93mgdoom bagstm Bgbmagbs (ordre
public) s dmGaemb (bonnes moeurs) dmEobl. 35306 Gm(zs, abobo, 3063 babl ¢bgsedgb LodsGmmals
bemgosm©030DbgdL-mxmm 9@ o 50056 3mBmmgdmmbo dooRbomb dm@smo dbmemmm s dbmemme
Logomm Bgbmngol (ordre public) 393smaqgbgem bsBomom, Lbzgdo @obogmum Lodmasmmagdsda
3Rommdab  ooxmdbmb  Lodsmmamo  ImEomaym  BgbEngdg  0dg30MeE, M3 dmGsemob
363998309335 306390 SN0 ©0353MB Bmam@ (3 ngamds, MmMIgmmsb dgbadadobmdabs(s
1bs gbbMoggmmgl 396mba. abamoabol Ladsfmmamon, Gmdgmars Logsmm dmmodaogol (3693530
53 mM039 398 gamMosl gmabbdmdl s AHmIgmbsy d96msdals dg3mga Sbobnsmgdl G gbwgbzns
boo gonbzol dmEomabs s Jobmbol asbzom3g39099mmdal, BomdmBnbogds Mudm dg8owm 0d
dnamdol dmdbMge, MHmImolb Mmebsbdswaz Ma6Ds]309d0l FmEomy® dgwmgagddg dg@sw dobo
bemgosmy®o dgogagdas 8603363@m3060.“34

Mbs 5006036mb, H™I g9M356mmn badoGmama 0ygbgdlb s &gMm3nbl ,gute Sitten® (Jomammn dmEoma/
3060 35696 gd0) ol 59600693L JobTo mMaggl ordre public-bs s bonnes moeurs-obs (369398L.3°

Lbgowabbgs sg@mtoms dngf asbbaomum bLsgdg9dL dagysgetio 08 wolyzbodwy, Mmd LogHomm Lbods-
Bomal, nbggg BmamEz 3mbE0bgbGMcn badsMmmal 43996900l babodsMmmmgdn B gfMdabals ,ordre public
(ng0gg bogs®m 3mmo@nzob go8myqgbgdabsl) - amemobbdmdgb 3mbod oo 306mb3gdmmdal gm@dnm s&-
Lgdme bmEBgdL (3MBLEGM(30gdL, 3MmEgdLgdl, Rzgnmadmog 396mbBgdl, smBsbMmymadgma mMasbmgdal
8d&qdL, LadsFmmmm 3Mg(39©906@gdL), bmmm dmGamaE 3606303930 - ngogg »domam dmEomb- dom by
0d3000m50. gb dmGamao 306303930 Bo63maanbab osMs dbmemme dm@mgmabanl badsMommgdmngn sbEm-
369800 Logydzmgdl, sMs8gm 03 mMamaE smddgdl, MmImgdos BoMB8mawagbgb dm9dmmo Lodmaswmm-
900L 29b6300056M580L Jgmgal gogMmnsbgdmmb obEmGomm GMmswn(3098dn, FPmEYMby ©s Mgmogonm
36658Ldo o HMmadoz Mmommgmmds Lobgmabogmd Mbos won(335L LobmEagema bmosmm&o s 3meno-
&03960 d0dsGommagdob g9bob dgbschnbgds Gma dgdmmb.

badamoremals JomJbob@em-mabobab@ Mo mgmmos 3mwdogsm bobdb Mbisdes ndsb, MM Lydmasmg-
30b 9dL3mmaBo(300L ML 3o BBsMmmzgmB8s 3emabds Mbos asdmnygbmb babgmB8Bogm demangmagds ,0d
LogFom 8dm (306980l dgbabeyymadmow, Gmdmagdoz dmgdgmo Labmasomgdals d46gdawsb as3mdnbs-
ﬁgmbb“% 5 dgbodsdabom, gobsbm@mzngmmb - ,LagBom bmnsmamo gbdz0qd0"- Mo s30mgdgemoas
505305605 6350L30gM0 Ladmasmgdobmzal Jomo bmasmuFa gsbgomamgdol gom33gme 3@03%3.37

md@mddFalb Mggzmemznals 338@6(\08 83d360@n dofMomoa 93mbmdnnMo, 3mmodogncn ©s Lads-
Momgdmngo 0bbBod @30l obszezem Laddmms anMmab3MMEgb305d0 d5dmmadamemon ngbs ordre public-ob
(36905, Bogbgsgom ndabs, G Ladgmms 3obmbdgdmmdals LadsGmmagdMago bm@mdgdal ¢dMogmabmds
033965 0mo babnsmobas ©s Momymab Ladsmmal 39Mdme s bogsBmo oymesl, badgmos badmds-
madm 3megdbo 3506(3 500 gdlL bgmdgdzzMgmo dbofggdol gomom 538mbmay@mmdsls 0d JaMmdom, Gm3d
abobo 0030396 3o6mbL, 035396 LmoamabE Mo Labmaswmgdal Bgbgdl s 3m3Nbabdal d5dg6gdgma
LodmasEmMydol mMomaE 3Mab3039dL."

9L gmGIPmos, Bmdgmaz Imggdmemos 1961 brob 8 7393360l LLAZ s Lygsgdafm Mgbdndmonzgdal
badmgomogm 396mB3gdemmdal baggdzemgdol 8g-4 dqbmao (abomgo sbggg 1964 Bemal Lagdsmggmmb
LLE Ladmdsmsgm 3madLolb 8g-5 gbema), Bomncmgdsl v39mgdL ordre public interne-bg, AHmdgmoa(y dma(3o3L
365 dbmmme 3mboGonco bodsGomal bm@mdgdl, sGedgm LEMmasw bambal d3mma@ oz ©s ImFsmym
dmmbmzgbgdba(s, ®mImgdo(s LobodsGmmmb dogH dgbadmagdgmas godmygbgdam ngbgl, Hmame(s ,Loddmms
396mb3gdmmdal Logmm bomdmBsgmmdowsb s 80bbgdnwsb” Bamdmdmdamo 3Mab303gda (LLE 3 s Lo-
393906m Mqb3ndmnzgdolb badmdsmadm 396mb3gdmmdal Logydgmadol 89-12 3bemn, 1961 Bgemo).

35d0bosdy, babadsMmmm mEmgabmgdals Bogf gb 3mmo@ oo s dmEMomu&o 3G0b303gdn dgbodmg-
dgmos g53mygbgdym 046sL gdbEGMomMmnbasmnMo Loggmdgmgdol 5MLgdmMbabsol, sbgy Hmzs LabodsGmemm

33 K. Marek, op. cit., g3. 427-428, 432

D. Lloyd, Public Policy. A Comparative Study in English and French Law, University of London, 1953, a3. 27-28
L. Ennekzerus, op. cit., 3ofoy. 177

36 K. Marx and F. Engels, Selected Works, Vol. 25, Moscow 3. 422

D. Kerimov, Philosophical Problems of Law, Moscow 1972, a3. 144; S. Alekseyeyv, The Social Value of Law in the Soviet Society,
Moscow 1974
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800Rbg3L, HmMI 5MLgdyem LodsmmmadMog bmM3gddn aoM 339mmo ©qdmMadgdo o6 >MbgdmdL ©s 88 3Mm-
dmqdsl Bmoggamgdl ,396mbob byymmsb” dqbadsdobmdadn dygman sboemmannm, b LabsdsGommm baddglb
dg5o6madL 5Ms MmMIgmndg 3mboG oMo badsMomol bm@MBsl, s®edgm ©goe00b bgbom gs8mzmabacm
3606(303L, MMIgmoaz godmIbsgmdlb Lmznsmab@no babmasmgdal bodsGmmygdng bob@gdsda go-
RJO9dNma 3@ oz, ImMsmuo s badsmomgdogo dmmbmgbgdnwsb.

3bowos, ®m3 mommgme badsMomgdmos bob@gdsdo (3658 ordre public 56 Logsmm dmend s, 89@)-
Bomoe BoMBmamagbl 3mboGommo LsdsGmmom gsbbabdmadmmn Bgbgdab gMOMImomdsl, Hmdgmoary 8
LoDmgsEmMgdobmgal J3bal ,bmasbsdsmmmygdmaga LobEgdnlb bagydzmgdl,” ,bagmggmosm 3gmamemg-
M350 5 LadoFNmMNsbmdsl,” ,bogMom ab@gMgbgdlL” s dbmmme 330l dg3ga dmmal 63abos Labal dmMes-
&0 s bmgosmn@o dmmbmgbadol bygds, Bmam(z badsMomal nbragnsmymo bndngddgdal bgdosms
m030b9g5mgdals dgbodmgow s@bgdmmo 3dsMmggmo Jmabol ngH gobbsdmgfmmo gfomggema bagnfmgds.

ym3zgem 3mmn@039Mo mMas60bgdam Lodmasmgdada g3mbmBngnFo aods@mbgdygma 3mabn nzogb
L3 068gMgLadL s Ladmasmgdfngn gobgnmamgdol goMyggnm g@o3dg Labadofmmm bali@gdsl
3boggdl domaommmgdsl - gosbyzo@mb 935 01y 08 3mbEMogG0b dgbadadobmdal bszomba 3dsfmmggma jeme-
Lobogal Babomgd 3mmoB oz s LodsGmnmadmog Immbmgbgdmsb. sbgo Jgdmbgggada ordre public-bg
©smJdab g53mygbgds mucm dg@owm 353mbszmabsw Mbws hsomgsmmb, 30Mg dobo 30Rbgzs Lobgmdbogm-
9030 babadosmomm LobGgdems Bngf ©s8330Mgdmm Bgbow, Moasboz 3obmbmab dgnbedsdmdsdn dym-
3o 3mb@Mog@8gdol sbmmomgds Rzgmmadmog dmgmgbsl bomdmowmagbl. med(ze, Lygombo oy Medgbow
Mgomm@s@ 0(303L bobsdasmom ,Lobdmasmgdfog 068 gMgblbs® s ,bogsmm Im@emb*- @sdm jomgdamos
LoBmasEMgdal dbgdsdy, dob bmznse-g3mbmBo 3m@ LobEqdsbs s badsMmmgdmng LB M JGmEsdy.

Legoomab@a&o Lodmasmgds - gsdm@aibaegh Mo 39Mdm bsgmmmgdol, Hmam s bomdmgdol Ladage-
mgdob 39939mdom gMon s©s80560b BogM 3gmeg s@adnsbol gddmma@s(300b - 560dgdL LobsdsGmmmb L«-
mosE babmgaemgdcngn 06@9Mabgdol s(330L baaMoxgmbg ymegbal gmbdzasb.

Jus cogens gs6Lbgsggds ordre public-obasb obo dmzYmmdob MzombsdHobom, 39Mdme, bagscm dm-
mo@ngzob gzgmes Bgbo jus cogens -b 3569399036989, 8g63 yzgme jus cogens msgobo dmbgdoom o6 Bomdme-
©a9bL ordre public-b. smbsbodbagos, MM g3. Lagabarg 3o boBL MLz BodGL, MM3 dmangGmo jus cogens
Bgbo a3o3L 396Mdm 306980b 068 9MgLadL (sbsgob gs8m oMb nmmomonmo JdgMbsmosbmdol d5brmmwsg-
30), bbggdo 3o 9xGm 3g@ow as3mbo@o396 ,dmMomn gnbsdgb@ls s bagsmm 39momomgmdsl. 38

dodobowady, jus cogens -ob bm®3sb Jgbadmagdgmos 3Jmbrglb Labombemme 360d365mmazsbo bmgo-
SMMM0 MoMgdmmgds, Mo(3 30b30Mmmdgdamoas LodmasmgdMogo gabzomsmgdol 30b6qdal 3Jmbg 356mb-
8gdmmdom, s MmIgmoai BodboMmgdslb M39mgdLb 3dsGmzgmo Lmosmm®o domgdalb yzgmsdy 3603369-
mm39b  ImEsm@M-3mmo@ogn® dmmbmzgbgdlb. dgmmgl dbGog, ob dgbsdmms Bam8mawaqbogl dbmmmeu
o Ibmeme 3dsMmggmoa 3mobal, 3mobgdal ob Jomosbow bombal gMm-gHo J3g30L Bybl, MmBgmbacs
LogomEgdmmmm doms 0dals Bnbgogom Nbws dngbagml, oy Medrgbsw s@Lgdmdl Logammgds s@bgdanm bo-
dofngdcngo bob@gdadn gofzzgmmo Bgbgdalb sbgbgdabe.

ym3qmozg 998mo Jomomgdamab gomgamnbbnbgdoom, 396 3539 ©ab 33608 dozmnzsmon:
1. Bos LadsGmmgdmog bob@gdsdo jus cogens BomImawaqbl:

(5) LobgmdBogmb ogH domgdyma 56 Lobgombomgdamoa 3mbaGanEo badstmmal bybgdal 0d gMom-
demomdal, Mmdmagdo 3Mdomsggb dsmn gdmadgdomsb goobgzgzel 39dm Ladofmmmgdfngn
DED0gH0mMdalb ©odyemgdol byymgamal djmbg bgmadgdzzmgmo dbsmggdabmgal;

(3) 08 3mDaGonco badsGmmob Bgbgdal gBNMdmMmomdal, Bmdmgdars 9JL3mo0@ Mo 56 g53mbso@o-
396 Lagnmam bagommgdamm babosmb, od(ze 030396 Bo dm393nm LsdMasEMgdsdn badsGmmyd-
030 DgbEOYJG YL BMbEs3g6EL, Lagnmatin Fabssboms ©s sbggg domash LsdsGmmgdfnga
Lob@gdobs, oy dab AmBgmndg BodsGornmgdsda Ls3Mosfn sEgomoms s dpgmdstgmdoo au-
mobbdmdgb 533356 0339 0ymmdals.

(3) g3oM339mo0 Dmgso 36G0b(303580L gMOMEMOMBLL, HmBgmmsz dmgmoa bodsMomgdmago bobg-
ds 9394oMgds s MM3mgda(z 393mInbaMgmdgb g3mbm3dogyMmse ©s 3mmn@n Mo mdabsb@mmn
Leagoom®n domgdol 3mmo@niMo s ImMamymo dmombmgbgdowsb.

38 F. Savighy, op. cit., a3. 35
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2. dbmemme bm@mdoms dmmm M xanab dmoigeglh LogsMm 3mmoa@ngolb 64 ordre public-ob (36935, Gm-
dgmda(g Labsdasmommm Lob@gds sd5dmadl 86n336gmmmgeb, a3 oM aowsdbyggd Mmmb, Moasbs(s
dmbodsGommal @abgMgEns o6 oMol dgndmumsego ©s ngo Nbws MRl sGLgdymoa badsmmgdMoga
BobEngol gomamgddn, HmamE(z 3060393 mgmEogmo mgsmbsbdaboor doab(s.

3. yggms badsMomgdmng Lol gdsdoa, jus cogens -ob bgbgdo BoMmImaagbgb Lagmggmmam bgdsby@gamb,
0b939 93mMbMBo MM s 3MmE0Gn M gods@mbadamoa 3mabob (3mabgdol) b dmgma bambal bog-
Bom 0obbdmdab Iggal, s Lowss 3mmadnnco 3sbgsbol 35dz9mdam 5039696 nbgm LadsGmmgdfng
BgLgdL, HGmImagdacsy LagomEgdgmms LadsMmommoal yzgms Lydogd@ob, dsm Imal, ddsGmggmoa bedo-
99&0b 303sm00 s GHMImol by @sgdm@Bammb Lsbdmasm 0b@gfMgbbs s ddsMmggmo dorgdals o3
bgdobyyMgomb.

35dsbowsdy, jus cogens -aob (36935 o6 g53mM03ba3Lb M300898mgasL; doMadom, ob LEmMgos M3 gu-
mobbdmdl o3 gemg396@ ol oMlgdmdsl, Gmdgmars aofgdyg bm&mds-dgdmJdgmgdomo 3Gmzgbol aogqds dg-

ndmgdgmo 0d6g0mws.

330 1]

IUS COGENS -ab oggfoonmao 396935 005653900mm3g
LygANSTMmMabm badsMmsemda

LogBmadm@abm badsMmamb ™3 dogndMybogm, o 360336gmmgabas 3sbgbsdmgHmm dgbadmgdgmoas oy
56 jus cogens -0l bgdmm s0badbyma (36985 Jogbowegmb Ladstmmal 83 Lol gdab.

LogEmsdm@abm badosMmmolb pmd@®mabs dgbgommagdosms IMsgaom b3gd@MmL dmaesb - 336096930,
HmBmgdoz bogMmedmMobm LodsGmmal bsgnme® 3mbzx 0oL 9yMbmdosk ,ordre public interne-os6 03
3obobnamgdmadl 83m 3Madgb bmmdg, Mm3madoz LogMmsedm@abm jus cogens -ob dombogg bszmme® dm-
9l g3gmady 3oGaer dogboraggds.

31698000 LdBoFmMEOlb MgmME0oL bomdmBswmagbmmagdo jus cogens-ob n@gb@ 0B 30 dsl sbgbgb bage-
O BgbGogobs o ImEomab 3mb@qdL@dn, Jos3mmgbgdab Mo dob Ladsmommal bndogd@oms bgdsbaMmzam by
domems dpamd Loggba®b. nbobo LygMmedmEmabm jus cogens -b goboboms39b 5s30560basE s Foma Labm-
300mMq0bgeb gsbyymaggmem sMbgdmm dmMemyM-gon3M 0339MsGngom, dobgosegem ndobs domo sbab-
35 3mbos o 50 Bggumgdoom o6 Labgmdg 3G mmgdm Ladsmmamao; MmamM(s o. BgMo®mba (A. Verdross)
5b0dbogl, ,dbmeme ssdnsbmes dmMmamafo s Mozombamymo (3bmzMgds dgadmads FmosdMgdmmgl bo-
908 dmE0bm Lodsmamadn.” s3@mMn M bobomaw ymaxl 083gMsGogmm bm®m3gdl ©s dnshbos, MM gfMmo
Bobomo smab ,3mDaGonEo LogBmsdm@abm Lsdsmommon®, bmmm dgmmg - 3mboGoyco badsGmmalb docds
3®bgdmo ,dbmgmom dmGsmamo babmogab” 6m€)8360.39

6. Jmo@ab (R. Quadri) sdMom, bagHomsdmmobm jus cogens bscdmeagbl 03 ,dofMomse 3G0b3039dL,"

GAmdmadocy Aggnmgdom s bobgmdg3Bmmgdm Lodsmam by domms g‘ggob,‘m d Mm3gmoaz asbggnmgbyds
239G MmEsbmb GLodmmmaon® go6(3sb," ™3 ol dogmndl bsggmata 6gdsbyyMgomoal (som3g-
@ 69369ddg 3030’733@360.41 33@™M0 5¢b0dbagzL, MHmA:
256053960 9EasL 6ab 0dsl, G bagMmsdmmobm bybMogn LogMmedmmabm Logsfm Lbadsmmal
3M6894bEdo  gsbzobommm, 69 03 033gEsGoma  bm@3gdol  gHMImamdal  sb3gd@dn,
A3 gmmmab Bobosmdogamdal dgdmbgggedo ol sdsmnmgdl gggmes bbgsl, dso dm&al Aggymadooma,
3M6396(30960 96 LabadsMmmm 3Mad@03zob dgmggem Rsdmysmndgdam badsmomob 63[)36[)."42

bbgs 8936096930, aobabamsggb s jus cogens -ab (36930L (Logs®m BgbFnan) dns 3mbadan&a bads-
Bomob goMamgddn, ©d 935380605596 Mo dob bo3obmb3gdmm ©s LabsdsMmmm mMasbmgdmsb, dnoRbgsgb,
M3 Ld3domE Mormmos 53 0bLENGNENL dosbgMags LoagMmedmEmabm badsMmamdo, Lawsz LadsGmeol

39 A. Verdross, Volkerrecht (Russian translatin of the 4th edition), Moscow 1959, a3. 107, 185-186
40 R. Quadri, ,,Cours général de droit international public*, Recueil des cours, Vol. Il - 1964, a3.335
41 bid., g3. 319-321, 330-331

42 Ibid., 33. 335
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Ld09d@gdo meg0m39 36056 s seabEmmmgdgb bgbgdl 35658y, Lobsd LabgmdBogmms LagMmedmEmabm
565893 mdMMds R38mYysm0dgds MmMasbobgdammdab mamm domamo bamabbol 3Jmbg badmasmmada.

,m3 dg3ox98mo - bgMb x. Lobgmagmo (J. Sinclair), - LogPmadm@mabm badsMmsmdo bodwgnmaw
6bgdmadlL sanma jus cogens -ob (36580bm30L. Jobo gobFMEs-356530056 905 IMbrgds 3sMommgmyMmaw
LogFmsdm@obm badsmmmgdfmngo BabMoanl asbgomomadabs; 53 m30bsb3bgmby 30 3mbLgbLMLA
56bgdmdL, HMI mgLb EMgM0m ab stob Rsbsbsbmgsbo s dgdRbgggmn. 43

a. 335M(39689MaqMo (G. Schwarzenberger) 584oMqd@s Mo bagnme® 36gDmdg 0oL 08sdg, H™3 o6 sMbg-
3mdb ,Dmasmn LogMmedmmabm badsMmsmn® (smbBgmoema 8ob og®m Gmam®(s ,B39mmgdocmo badsMmsman®),
Gmdmob dgzzmag bymdggemmgdgdom dgndmgdgmos, - 53g356s@ bLEYmgdoo MomymBs bagMmsdmmo-
b jus cogens -0l 5GbgdmMdsL. 0gn 50bndbagl, MmI Labgmdbogmgdds dgbadmagdgmoas 3943656 bgmdg -
98930l 89339mdom ,d505bb3gdmmn 083gMo@ammn bm@ds (jus cogens )*- o3 3s, Bobo sbGHom, ab o6 dgo-
demgds agmb jus cogens omsgabio Rggymagdmoga 8608363@0@600).44

3qLadsd0ba, 35306 Mm(35, BMangMHcn 53&™MEMN 50aMgdl LogMmsdmEmabm jus cogens-b sdsz3EMHMms©
@afymagl G Lobgmdbogmos byds-byyMmgamnl 360d369mmdals @s gsbLagnmAgdom 3o, doma Mobbdmdals
BoJ@™OL, Lbggdo - oMadom, badL ¢bgsedgb LogHmasdm@abm sbdofmgbdy, asbbsgnmmgdam 3o LagMHosdm-
Gobem badsmomoal 3mbEgdbEab gomgsmabbnbgdoom bmmds-dgdmddgwgdoom 3Gmgbdn Labgmdbagmas bg-
do-byEgomb, Mmams sMbgdom Bod&m@L s d00sb abgo ©sbgzbsdwyg, Mmdgmars o6 GmggdL sanmb
LogFmadm@abm jus cogens -ab 5GLgdmdabmgals, Gmgmbs(z 96 ,3mbLBLYSEMMEN babosma® 94bgdms, sbws
- ,39&93mDboG oo, dgbgdoma bLsdsGomab.”

dgndmygdgmons 56 gMmb ogmebbdm, b Jgmgl.

LogBmadmabm jus cogens -ab b jocmbbdg domJbobEmem-mgbababigo dnamds ggndbgds LogHmadm-
A0obem LadoBmnmal dgbobgd Mag0bgdy® aogqdsl, gobbsgnmmgdom 03 bsBamdn, HmIgmacs dab badsMormgd-
03 dmbgdal dggbgde.

®56537000m39 LagAMsdmEnbm MYHMN0gMNMdgdol Mgsmoagda g30h39693L, MM LogMmadmmabm cmsbe-

39a3mdMmds BofMdmaagbl L3gnxozn LogMmadmmabm Lal@gdsb, Gmdgmai ggndbgds mgomddstogy-
mmdol 3M0b(3039d0.

a. &1b3060 (G. Tunkin) babasbdno sebadbsgl, Hm3 5badbmma Lob@gds dma(zagL:

,bbgmMBBoggMgdL s b BbasgL BoMmB8mBs8698L, sdme j0gdrmmdabomgal 3gdmdme bambadbs s

969380, Hm3madoz BodGmMIM0350 BoMmBmaa 9696 m@m3omgdal 3Gm(39b80 8ymaez babgmB8Bagmadl;

LobgmdBbogmmsdmEinl mMasbods(309dLs @s babgmdBogmms Lbgs 499M0sbgdgdL, 3 gmadnb@gdL

dmGal gAHmngmomdgdl; ogo sbggg dgraggds LogBmadmmabm badsmomabs ©s bogHomsdmmabm

@m0 gOHnmdgdda bbgs bmgosmafa 6m@dgdabogsb, bows RoMormmgdn s60sb Mowogsmmn@so

a56Lbgo39099ma bmgosn&n bobgdgdal 3dmbyg babgmdBogmgda, Hm3gmms ImEal 3dz0mdnsba

®5655Mbgdmds  BofMBmoagbl  0obsdgmmmgg  LogmadmGabm  mebssbmgmgdol  mdagddn®
o‘ggnggbgmbob.“%

LogBmadmEabm LadsGmmal Bgbgda Rsdmysmadgdemoas bobgmdbogmgdol 3ogH goxmm@mdgdamoa bgm-
d936099mgdgdals baggdggmdyg, Bmdmadoz mogem BoM3mawaqbab ,306mbdg8mddgmgdbacs,” nomdabmgmagd-
mgdLa3" o LaEagbommn BmMmIgdal ad(339madbacs,” o 50Badbymo bmMmIgda sx30dboMgdgb d(3930L by-
LydL, BmMBemgda(z obomgdos ©s LoMggdmol 3mdGebas babgmdBogmms MIMsgmgbmdsdn s@bgdmmo 3ds-
Mmggmo 3mabgdobmgal bogmmaedm@abm MEmogMomdgdol gobgomamgdol dm3gdmm Lagggbymdy.

®9658700Mm3g LogMmadm@abm Lasdsmmmo Dmaswsem ©gdmyzMmasGoma dbgdobss, ngo o3 bmgo-
Smob@GMFns s M3 3930@omobGMHn, 308 bomImomagbl gs6Lbbgsagzgdmman bmosm-g3mbmdnzya
LobEgdgdalb dJmbg LabgmBBogmms 3mmEMENboMgdmmo bgdsba@maomoal sbsMmgimb, Laws Jnbsbo sl
abgmo g@mogmmndobsmgdo J3930L Ladsmmadmogo bgbgdob ©s83300Mqds, HMImgdas dggbedsdgds dm-
399mm 3mB8568 30 3Gm3gbdn Rsmaommo dbamggdal 3emobmdmosg nb@qMqbgdl. smbodbymoa bagMom gm-

43 . Sinclair, Vienna Convention on the Law of Treaties, Manchester, 1973, a3- 139; ab. sbggg Ch. Rousseau, Droit international
public, t. 1, Paris 1970, g3. 150-151 and others mentioned above in footnote No. 15

44 G. Schwarzenberger, International Law and Order, London 1971, a3-29

45 4b. G. Tunkin, , International Law in the International System*, Recueil des cours, Vol. IV - 1975, a3- 59-60; 1. Likashuk,
International Legal Regulation of International Rela- tions, Moscow 1975
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MmME0bofMgdnmo 6gds-byyMgomoa o6 sbnbGgdl ghma 3mobalb LyyMmgamlb dgmeab Labomggdmme. ndsgzc-
s, ob o6 BoM3mmaqbl 83 bgdsbmMzamms MoMamm xodl, MoEasbsy mommgmma bgmdg3@mmgds
35M©50486985 bagMom bgdobm@mgamaw dob dq8maga, Mo ob dsbobegh MOMngMMasb30Mmdgdmm ©s bm-
(309 FIO® 3033G0MgdMm as56Lbgazgdym bgdaby@gamgdl, Mmdmadoz 3L ghmaw 0ycnsb dbmmmeu
s@bgdemn 03 mdogd@neo god@megdaom aobdnmmdgdyma 66gbol dgogasw, Mmmgdo(s 3sbnbalidggdgmba
86056 LogMmm 0b@gfMgbgdal BomImJdbody: o3 LabgmadBogmgddo gsobbbgeggdmma g3mbmdaznEn bymdaol
86bgdmds s0dymgdl 83sMmggm Jmabgdl dmsegzsmmb LagMmmsdmmabm 3Mmdmadgda MHmams bogHomm,
sbg3g 3Mbxmad@ Mo 0b@gmgbgdal 8bgoggmmdadn domgdals 3gdzgmdoo. LEmMgw, gb oMol &g&Mdabals -
2bogMomm 06@gMgbo” - 360d3bgmmds, Mo BaMmdmamaqgbl mdogd@umam sMmbgdaym §qbmdgbl, Mmdgmao(s
50dgmagdl Lobgmdbogmgdlb 9dgdmb domn msbs3dHMImmdabs s dGdmmob s8Lsbsgn LadsmmadMogswm
3dmgog0 bgbgdo.

3dsMmggmo domgdol babgmdBbogmadmoga bgdob MBmogFmImmEE0baMgds,- doma gsbbbgsggdemoa
bemgosm-=g3mbmB8oznma LobGgdgdalb dobgwagaw, - 35063 dgbadmgdgmos; gb 0B393L BoGormem Lobgeadbo-
gFmns 3mb3Mg&mo bogfomm bgdobymgamgdol gm@mdomgdol oo dagf dobomgd dmmo@nine o6 J(3930bL

LodaMomgdmog Bgbgdow, M3 M@&™M398Lb Mmommgmm babgmdBogmb 3mJdgmgdob s9y30mgdqm msegobmayemg-
35 badmmmm 3mabmdmozo 80bbgdalb ©od@o@nbs ©s o3 m3060b3bgmal 3og@m ©oBgLgdmmo modn@ob

BoMamgddo.

936m3530 Mbogmmbmgdobs @s Msb5d3MmMImmdal 39embnbzol 3mMbygMab300L abzzb0mn o4@0b 3mdg-
68 0Mgdabab m.o. 86946930 50b0dbsgms, BMI 59@0 3d300mdab g568s30MmMdgdgm 3mI3MHmMBobadl sbobsgws
5 Maby(3 9850 9mbg3s namemmanobs @s bmzoomy® LobEgdgdb Immal asbbbgeggdgdab Bsdmab gotqdy;
5d&0 asdmbs@ogms ,dmbsboemy babgmdBogmms bLagmmm dmmoadnznem bgdsb” asbbbzeggdmmo bmosmyma
LobEgdgdob 3jmbg babgmBBogmms sMLgdmdals 306(063630.46

2333560 3mmo@ognma bgds dgbadmadgmons godmbaGmm 0dbgl 3oGGogo dmmo@njnco gsb(3bowgdg-
dom, PPHmngfmgsggdal 353mEMsbondgdom, ©g3maMa(30900m s 8.3., 56 babgmadBogmms ngf senstgdea-
M0 0)MH00ms LogzomEgdNmm BmMIgdao.

mEgbsi Bgbo smos@gdmmos Hmam® 3 omMooomom bogsmoadamm - yggms o6 bmgmomb moom-
480b yzgems Lobgm8Bogmb 30, gb 603bssl, HM3 Lobgbgs babgmBBogmms begMmmsdmmabm bodmasmmadob
LogFom 3mmOaboMmgdmmo 69d0b smBm(39698s; 30b dg3mga, LEMMgo, gL BgdsbaMzaemns, MmBgemas gm-
300908 LogMmsdmMmabm LadsGommol dm398mmo Bgbowsb 358mInbsmg 3ommadamgdnb bogmdzgmdy.

960 56 5896087 Lobgm3bogmb o6 domdl 3G doemmb Labgmdbogmas LogMmsdm@obm mobsdgam-
36mdab Logom bgdsba@mzomol gm@Iomgdal 3Gmgbo, 96 ©853606mb 8m(3g3mo Bgbob Lodmasme
snaMmgdmmao dmbgds, Ma@asbsy gobbbgsgzgdmma bmosm-93mbmdognmo bob@qdgdol 3Jmbg Lobgeadbo-
Bmgdab @3Megmagbmded 339 asdmbo@s Logmmama bgdobyMzammn 88 bsgombmeb ©s39330Mgdoom. aob-
Lbgeggdamo bl 8dmbg Labgmabogmagdo, MHmImgdag 33MMEGLE 06 - g58mbs3mabl Bom8mawaqbyb
53 BgboEsb (oM 08 353mbggzabs, MHm s nbobo dmaz056qd0m 80l oyMoEommem Lagsmmgdmmm domab
500069896) FbmmmE 03 30Mmdom, MM 0bobo 56 EssMM®3g396 93 Bgbom FmMIMmamadaymo Lbgs babgem-
3boggmgdal mg3emgdgdb.

&gm80bgdn ,LadmasEmE sEsMgdmmo” s ,oPMoonmo bogsmmgdnmm® (6gbo) Mabbdmdals gs68-
3bowgdgmo babgmdBogmagdobamgals 60dbsogl gHmbs s 03s39L, bemem 67dnb3ngMn oMmmggzs 83 Bgbobe
0b393L on@one 3sbnbabdggdmmdsl s obsMmamgdam Lobgmdbogmb sdmagzb Mgmgdsl dodsGomlb od
Lodmamygdgdl s gomegdl, HmImgdaig dgosbbdgdamoas LogMmsdm@abm 0sbsdgamdfmdal o6 mogow
3Mbxmod@dn dymaga LobgmdBogmagdol Jogm. 35dobowady, LagMMedmENbm Mobsdgamdmmdal bogHom
3MMBE0boMgdnmo bgdobn@mgamo 56 boMmdmomggbl oM3 Labgmdbogmms bgdobn@zamdy domems dogma
(36900L o oM (3 FabBogn® xgbmdgbl, MmImal gogqgdsis Morgmaos (G. Triepel), 47 0byg3g Bmamms Mondy
L3MBGBYH oMowomm amdbmdgdl (R. Ago),*8 o6 jmmgd@onn mMasbml gbojmmmanno gob30gdal
39009ab (R. Quadri).*® ol Bom3mowaqbl LsbgmaBogmms msbb3dmdsl s dgbsdsdobsw dsmo bgdo-byyMgamals
d9m9ab, Homs gMmdsbgmb dmEal g m0gMHomdgdl osbodmb ogmomogmon bogsmogdnmm gm&ds, Hmad-
mob goobzggas o6 dgadmgds ¢1356mbme 93 6gsbyMzgamanl gm@mBnmgdsdn dmbobamyg oM (s gfima Labgem-

46 Ppravda, 2 August 1975

47 G. Triepel, ,Les rapports entre le droit interne et le droit international”, Recueil des cours, t. 1, 1923, a3- 82-85

48 R. Ago, ,Positive Law and International Law*, American Journal of International Law, Vol. 57, 1957, a3.728

49 R. Quadri, , Le fondement du caractére obligatoire du droit international public”, Re- cueil des cours, Vol. 1-1952, a3. 624-629
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3Boggmb dbGowsb nbg MM o6 a@aqb dqbadsdobn Momymagnmo gmgagda, MmBmado(s sbgzg omFoomma©
300gdmo s 3m03Mgdmn gmmIgdom dgbEmmogds.

o339, 830b Bobgoazem, babgm8Bogmb badsbyMzomo sMbgdmma LogMmedmmabm LsdsmmmgdHon-
30 BgbGogobodo LabmzMm o6 sMab. Jobgosgsw 0dabs, Hm3 LogMmsdm@abm badstmmal gdammgdg-
b0l MAEMOgmgbmds dmdagh Labgmdbogmgdl Jbmmmm 03 3oHmdam, Bm3 om msegsm asdmmdgglb by@gama
30b036em Bgbl ©s8mMmAomgdmmbgb, Mmsbsdgmmsgg LagMmaedm@mabm badsMmmamo 35063 dgozozb babgdl,
Amdgmms onfoogmo doms s8bmmy@nmns bobgmdbogmms Mmebsdgamdmmdsda dgdagsma mammgmmao
B93M0bmzg0l 080l dobgoazem smbadbyma Bgbgdo smnafglh oe ofs 1339 sMbLYdYmBs ob sbamds Labgem-
3B0ggmgdds, o0 ImEab, - 88 d39960L bomeggdao dmbmmds sbamds bgmobaamndgdds.

03 390mbgg30d0 ,Lodmasm smnsMmgds” domosb sbemmb asl ,mbozgMbammEmmdaboseb®: Mmbos sMbg-
dmd@al yzgms ob mamgdal yggmos LobgmdBogmb LagfMmm gmmEmEnbofgdymoa bgdsbyGgama, Gmdgmas
©059539d6gds g350586y39@ 0 93Mo3emgbmdal mebbdmdsls babgmdBogmms mommgmmo xanxgomsb, 0dbgds b
-bmgosmob@m@n, asbgomsmadamo 30308omabBn®n o g5630mM9dsn J394bqda. dodsobowady, ,Labdmas-
OME 300558 ma’ dnbgds gdmbggge 93 bgbgdal ,dmasw Logomegdymmdal® (369dsb.

9L of Mbos gog0gmo mamgmb babgmadBogmms gMmo gameo s0dymgdl dgm@gl smasdmlb dobo bg-
dsbyMzomo. 3Mo390, gb dbmeme 0dsb 60dbagl, ™I Lobgmdbogmms LogHmsdm@abm MsbsdggmdMmmds
gBognm Lobgmdbogmgdlb 396 30b(398L 030l MEFMadsL, M Mobsdgamdmmdal dogH Rsdmysmodgdmm
Ladsonmagdmog BgbGoal dofo godmumbs®mb. 53 JabDbom sx304baMgdgb Go yzgmsdy NRG™ LabomEbemm
3603369mmdob LabmasmE 5m0sMgdem FMmEMSNG ©s Lm0 N& oM gdamgdgdl, Hmdmada(y sedm3g-
brs 3ozmdMmomdal 3Mmmamgbmmam asbznmsmgdolb dgmgasw, nbobo 8o brNsb 3oMmdsmemqdammb - Hmam-

A3 0g356ge bmgmomdn sMbgdmmo ©osdg@Mmamsw gobbbgszgdmoa bmznsm-g3mbmadn n&a bobdg-
3980L 8dmbg Labgm3Bogmms 33300MB0s60 MBIsMLYdMBL gbobs@mBumdgmawm s 30mgdgm badnmmagdsb.

®5653700m39 bLogMmsdm@abm LadsGmmamo BoMmdmomggbl s@sdnsbms Ladmasmmadol aMdgmo ab@m-
Moo 4563000980l 3Mmd 8.

oMo (3, BIJMEIN® LddMasEMgdsdn 3mmn@ 0 NHo domongmadobmgol dGdmmabslb d@ygnsbasd
B0ob 65dmbBos 038 H™Mabmgal 3Gmamgbyma dmEMomu@-3mmodoznco s badsMmmgdfngn nwggda, d39-
dnmoMgds gom39ms s y39maxg® 3mdbodon@b, Mo 3sbsdmy gs3909dmes s 83s5b omdsge 3odnde-
mob@Mo Bamdmgdom bsgombabggn sbammo dmmbmgzbgda. sMogal dgmdmos @amygmb XVII-XVIIE bawm 396499-
30l dFgobagymo dbgdoma badsGmmal 3mb3gy(309d0b Hgzmmysonca dbgds Hmam s dows, sbgsg
LogFmadm@abm bygmmgdda. gb gobmagm 3gMomwon, MmEgbsi gMms gMbosdgbdmeo Mgmgdgdal 3mb-
(3983090 5dm39bms. bsdag-bsdoxk gb n@ggda, HMBmgday 5369066 s05bMd MEbSLEMHMAL,
B gFo@mEanmo domosbmdobs s byggfabadg@ol bymdgmbgdmmdsl @s 5.3., - 5absbbgb oMopone gm-
M3mamgdqddo, gommababgb Ms ggmesemumo Ladsmmmgdmoga Lob@gds dyHemsbogemdo.

3.0. mgbnbo smbodbsgms, Mm3 Bmgmds 836698989 Loy 368, 869y bamzmbgd, MMIgmdsy ogmb 3o-
(3M3M0mbsl Bob(30 3MFobyMmds Hmamt(s (3030e0D(300 @S JNMENMS, 3563mm LogMobggomal Mggmene-
300b gmemgol 4393, HmBgemdsg bmgmoml dg&ygsbomo ©gdm @ms@nal gnbosdgb@o ,maz30bygmgds,
@9b5LBEMEMSS s dImds” QOU@)MSQ.SO

©5bobYnbdon, dmMmygmabool nEgmEmmagdo s LabgmdBogm dmmazsbggda, Fos3mm3b9dbgb Mo dmbg-
domo badoMommol (5698986 onfoamm domsb, s3sgEMmmsm 5m0sMgdbgb Lobgmdbogmams LbagHom
0b@gMgbl BmamE(3 ,dHobGnsbym Lobgmdbogmms Mmsbsdgamdmmdal”3g@dm ©s Lagmmadm@mabm LogsMm
LodsMommol Bys®mb. 3oL d93mag, Mo dgMmagmados 8mzoEs bgmobygmgdsdo s Bs8maygbs Lszmmama
3@ ognfn 3mmbmgbgda 3mboGogmo LogHmaedmmabm badstmmal 3mbEgJLbEdo sGbgdmma ayMopay-
o Bgbgdob gGomdo, babgmdBogmms Mobbdmds gofmosonddbs ghmawgHo bm&mds-39dmJdgmgdom bystme
LogFmadm@abm sb3sMgdby. LogMmedmEmabm bLadsmommal Bgbgdo, MMImgdas 8@ bomo@ 93MmM30bs ©s
53960 30b oogbo domgdol dogH 043690mms s bagsmpadgmm Loboom Bgbgdmms 3060y dyMegmsbo-
e J394690bg, Bomdmaa gbrs (5030mnbgdnm gfmes badstmamb, HmBgmas GmEM3smMam gMcmdsbymab
@565LBmMom nym gs8mzbawgdmmo. ,(3030m0Dgdgm LobgmIbogmms® Mebsdgamdmmds Bamdmawaqgbos
Rogg@nm Lobmgomgdsl, MmBgmmsb sbama babgmadBogmlb dngfmmgdss @sdm 3ogdamoa agm dabo Bggcg-

>0 V. I. Lenin, Collected Works, Vol. 38, a3. 367
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3ol LagMmm Mbbdmdsady, 3g@bomom 30 oo domongmadob dmby 3946930l 3mBLYBLALYY, ©s (3bo-
095, 03 30Mmdam, H™I gL sboma bygfin smosfgdes (3030em0dgdam 4399496930l o@Lgdnm LagMmsdmEnbm
bodommomb.”

08 @Mmobsmgob sMLgdymo LogMmedm@mabm LodsMmamo mMa 3o gammnal bgbgdobasb dgoagdmee:
(5) JLogBmadm@abm badsMomab® bm@mdgdabs s 36b303580bgsb , b4 LobdmasmE smnsmgdama Rzga-
mgdomon Bgbgdabgsb, s (3) babgmdbogmms dmMoba YMmogFHcmmdgdal mmgsma® ©mbydg dm3bgbengg-
dgemo bmMm3gdobs o 36M0b(303930basb - bgmdg3Gmmadgdabs s Rzgmmgdomo Bgbgdabogsb, MHmImgdacs
dngogs m& ob 3g@ Lobgm3bogmb. s3sbmsb, bmMmdsms oMzgmo ganzo bagsmmgdamm bpgdmms sbamo
Bg3M0bamgal dabin bgdab Bonbgosgsw. bmmm ,(3030m0Dgdam Lobgmdbogmos Lodmasmgdsda” domgdols
3d99am3 sbama b9z babgmdBogm gm@mBsmyMman MmebsdMmgdmus g.6. ,d3qem Bg3693L" yzgemes a3 Bg-
Leeb ©s393d0Mgdom, Mmdgmoa(z 3gademgds dmdsgsmda dgddbomoaym; - 39Mdmw, bpgdmos babgmdBagmmes
Lr39M96nmo 05bsLBEMAMBAL 36nb(3030l dFnMME ©s3333060gds 08 3G0b(303mb, MM Lobgmdbogmby
396 393M(39mqdmEs bgbo 8obo Mebbdmdab gomgdy. bobgmdBogmms bimgzgMgbmma MsbsbEmMmmdals 36o-
63030 boMdmea gbomo 0465 LoagMmedmEmnbm badsMmmmoab 03 gmbosdgb@swm, HmIgmoacy dMabGnsbyma (30-
30m0ds (30980l FmEsm@-gmo 3@ (5698506 asdmbs@ogws. 35306, Mm(3s 3oRbgmma oym, Gm3 53 (365dsms
M3M03mgbmds B39mmgdgdbs s bgmdg@mmadgddo gomgamabbobgdmm Bgbgdl sbobsgws, bmangmon do-
masbo godmsbaems, Mmamz 3mDodonco badsMmmob domds s®Lgdymmo ©s Mooy doemsdo dymezo
39(3M0M0mMbol B34bosdgb@o.

»(303000Dgd9em Lobgmdbogmms bogHmsdmmobm msbsdgamdmmdab® 3mbsgy (300l gomgamabbnbgdoom
dbgzgmmdado qbes dogommo bmgswsm dydgmsbonmao bads@mmabs s sbggg LogMmedmmobm bads-
Bonmol mgmEngdolb 3066Am gmobmdmago dmbgds, 3gHdme: m3al ggmgds Bomdmawaqgbos LagMmsedmein-
bm ©og9d0L dmggemgdal gMo-gfmom badmamagdsl, babgmdbogmams biyggMgbmmo Mmebsbbm®mmdal 3M0bz030
360bgdmes 03 bgmdg3emgdgdedmyg, Mmdmadoy ©nds dmgzedmbomads babgmadBogmgdds 3@ s -
g0obomm 4399698L magh dmsbgogl. s8sbmab, mgm@nsdang s 3Mad@ogedas, gegdab (bLabgmdbogmgdaly)
%36053968 M0 mRmqdgdol asbyymagmmds goshbrsc Ibmmmm g3Em3nm ©s o 53960 mm duEgs-
Bogem babgmdBogmadl, sbggg dbmemme M8rg60dg dmog® ©s 03 Hmabmgol dgdm@Rgbowm g3&m3me og-
MM 3mboMJogdl. Moz dggbgds Lbgs ,omMo-d@ab@nsbym® babgmadBogmgdbs s bambgdl, Gmdmgda(s
3gdofgmdos >b0sdo, om0 3obo o 8dgfnzal JmB@)nGgB@OB%U, 0b0bo, o3 bndg godmbos 3mabob goMws,
(303000Dg0m Ladyemmb® of dos3mmgbglb s g3dm3ymmas ,(3030madgdamds J39946903s° gomasd(30gLb
33300 09y 3MEmbabaz00l Mdogd@gdo. 93 bambgddy godoGomabByma J39ybgda 56 ¢orsbolbm-
Mo bgmdg3Mmmgdgdl 930 (39mgdmbgb, s6ws 30MEadnm Fg@Mmm3mmabgdal s@3nbob@Mamgdabs ©s g3m-
Bm3n 3ol Jggd bomBommogwbgb. o3 bLggMmda 3o30@omobEnEn, dmazosbgdom 3o 9339 033gG0smabByma
93946980 3gdmgamgdn 0yzbgb dbmmme ©s Fbmemme ,LsdsBMmmNsbmbabs s 3Ndobymmdals 53[)36000",51
m3mgdoz 396 039300696 gmmmbabgdmm baembgdl 3memmbobe@mmms Ladbgomm dgbsgMmgdobs ©s sw-
30babEMo300L daMdammbinmo J53mbgzgdabs o LobobBogzobash. smbadbyma god@n obsogmgma dg(360-
96980l ogMa(s 3o 0gbs oqnoﬁg&gqm.sz

o339, babgmdBogmms gubosdgbdmoe Mamgdgdab (56983, dsc Im@ab, LogMmsdmEmabm cmsbsdg-
amdmmdob 693Mqd00b gMmem ©sdm30090mmdoby ©d MebsbbmMmmbal Mma3mqdsd, XVII-XVIIE bav 3699800
dmbgdomo Ladsmmmob dnEMagmsbommo mgm@mgdal dbaszbow, - 360d369mmm3s60 Mmoo 0ms853ds bagMoms-
dm@abm badosmmmaob gobznmamgdseda. XIX-XX Lam 31699330 bogMmmsdmmabm LsdsGmmab mgmmosdn m3o-
Bofgdnmo 3mDn@ogz0L@ MG doamds 56 BaM3maaqbs badsmomals dmaswn mgmManm gsbbsdmgfmma
bobgo 3mBa@oznbdob 0gb& ML, HmIgmdag gb ¢ 3965L36gmn ymgzgmagsma bmosmafn s FmEsmyMa
3mbadMYdgbal Boemds Ibmmme JmMb3FgE M 3Hm3g0cMgddo gobgtom Lobgmdbogmgdal 6gdsbymgomb
5005693005.%3 35306, Bm(3o bsmbors gbsdg6G Mo NRmgdgdo 3mDa@0z0Lgdds Rosbs3gmal bognmo-
60 bgdo-byyMgomal 3dmby sdLGMs & o mdngd@ob BNbwsdgbd e Namgdgdsm, XIX baminbal obsobyo-
Lobogob gb 3mbgyEes sgMdgmgdos 3Mmamgbamo Mmool dgbHmgdsl LogHmsdmEnbm sb3smgbdy.
080 3589Md by mobogen Lobgmdbogmgdol BogM, s doMzgem Mogdo 3o, yggms sbomo momabm-s3g&o-
Jmmo babgmdBoggmb 80g@ asdmoygbgdmms, Moms ©ag(339m bsgmmsemn @edmea3omgdemmds demng® bLobg-
m3boggmms @od@o@mmmmo dmmo@nzobsgsh s 356gbm309mgdnbsom ,(3030m0bgdme babgmdBogmms”

51 ab. F. Liszt, Das Volkerrecht (Russian translation), St. Petersburg 1912, S. 6-7
52 qb. J. Verzijl, International Law in Historical Perspective, Vol. |, Leyden, 1968, a3. 437-438
53 Y. Baskin and D. Feldman, The Teaching of Kant and Hegel on International Law, and the Present, Kazan 1977, a3- 55
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goMamgddo sMbgdmmo bogHmsdmmabm Ladsmmmgdfoga babMognl dgdmamdn ©gdmMaGobsznabomgzol
dGdmemos.

30dsbowsdy, 3gmzg bagyzmbolb @obsbyolbdn babgmdBogmms Msbbamdal mgmEns, - Mmam s LoagMme-
dm@obm badsMmomgdMogzo gomEadamadolb baggedsgmo, - Bo8mamanbos @mBabsb@mem mgm@osl bagMme-
dm@abm badsMormol dgmegmebomm mgmEmogdl dmeab. smbodbmmo mgmMas, s 3@ 3ss, dmnsMgdos
3606(303580L0 ©s Bgbgdal (bm@Igd0l) sMbgdmdsl MHmammy badsMomgdmazo BabMognl (3968 o bo-
Boeb, Gm3mgdos 039300696 (3030m0Dgdmmo badysmmb® FmEsmu@-gmogzn® BMbsdgb@gdL s Mma-
moEsbsy gosbzggs Lobgmdbogmms gMommdmngn mebbdmdom o3@demgdmms. Joybgwagsw 0dabs, HmJ
BgM3abo of g53mnygbgdms, 53 (36930b 360d36gmmds (36mdama nym Mmams b08366036m,54 sbgzg @n3-
™3y (LogBHosdmobm) Embggddg.>>

Mg@m3dA0lb ©nds LmgoomabBmds Mggmme 3093 bogHmadm@abm sb3sgddg godmo@ebs Gowo-
3OmYMd© sbama Hggmm309M0 09980 s ab bogHmadm@abm badsMmmgdfngn 3Mad@ogs, Gm3gmbas(s
dobgzes bmzosmob@nma Lobmasmgdal 3535655gmn 3oMggma 3Mmmg@edema babgmdBogm. baddmms
Labgmabogm, Gm3gmo(s g3gsmgdmes Labgmdbogmbs @s LadsGmmal doc Lol m-mabababEy® mgmio-
ab, BoM3mAnbos Mmam(3 30380560 abEmMn0wsb, dnEgmsbommoa Mggmee30gdosb ©s dsma 3Gma-
b 0EgmEmanomsb, sbggg »(3030m0Dgdgm babgmdBogmms” msbsdgamdmmdal LagMmsedmEnbm
3615980300056 bogHmsdmmabm badsmamdo go@adsbomo yzgmeggma 3ndabymobs s ©gdm GG oemmab
©53(339m0 Lobgmdbogm. Laddgmms Jmo3Mmdad, 8obo 5MLgdmdnlL sLdSBNESL, smnsms babgmdBogmms
RMbEs3gb@ M0 Bmgdgdal dmgmo bygds (bmzgMabymo msbsbbmMmmds, Rom@gzmmds, &gMmoGmmammo
3o m05bmds s 5.9.) @ MoMym yzgms Mgsd0mmo, 3Mogdmz@ms@ommo 3Mabzndn: mBab Mymads, bbgs
bombgdal sdmMhamads @ 3mmmbobgds. Ladgmms dmegmmdsad gofym ,3030m0dgdmn gMgdol mabs-
39a3m3MHmdab” (36985 @ Mmommgyma gMolb mzgomasdm 33930L NYBmgds gsdmasbas bagMmaedmmabm bsds-
ool 39brsdgbdgm gymgsoe.

badgmms Logofgm 3mmo@nzob dnwdngo gogmgbom, - (3g3momgl M babgm3bogmmsedmmabn yHmo-
9mdgdals sbomo gm@ds s gobbsgnmMgdom 3o Ladgmms gogdafals s@mdmbsgmgmom dwgdafyg bambyg-
b0bogal, Am3mgddsz 35603y o6 0(3MEbb o Lobym3bogmMgdmsb MsbabbmEn MEmagHmmdals dgbe-
b93),- s@bgdocmsw dgazgoms LagMmadmmabm LadsMmsmon: ymgnma daFygmsdamma 36Gnb3039d0 s bgbg-
d0, ®m3mgda(3 Imddgwgdebgb mMa 0sdg@mMayymon gobbbzegzgdmmo bmznsm-g3mbmadnzna LobEgdgdom
3563060mdgdam sbomm aofqdmdo, BGmm Jg@om 3obgomomms ©s dgogbm sbomo, @gdmzModomma Jobo-
s@boo (babgm8Bogmms byyggMgbammo MebsbEMEmMs, badobsm baddqqgdda Rom@mazemmds, babgmdBogmmes
&9gF0@mMommo Bmmosbmdob mMmggzmds, pacta sunt servanda, ggmowo 6gds); Gog 3ggbgds Loddmms dme-
36mb0b dog dgdmmgdaem s 33(3MdMomdal 3Mmamgbamo 6sbaral bLadsGomgdmag dgabgdsedn LbMogaw
30630 (3mdo sbor 3G0b(303gdL, oo LogHmadmmobm LodsGmamadn  ©abgMazel asM339Mmo O™ ©ob-
Jocs (Lobgmdbogmms 3d300md0sb0 0ebssMbgdmdalb 3Mnb(z030 dsma bmznse-g3mbmaogm&a bobdgdg-
dab dombgoagem, m3nb godmygbgdol - MmamE(y gMmabema 3mmodozob gabbm(s0gmgdals boa‘goggbob -
83Mdamas, 3mmmboMo s @edm 3ngdamo gMgdabs s bambgdalb mz0mas8mm33930L ©s MebsLEMMMEaL
QR gdob 9056gds, 50880560 NBmgdsms 3o@ng0b393s s Lb).

3gmcg dbmgmom m8ob d58ama basmdmdmdaemon bbgs Lmosmab@ o babgm8Bogmadobs s sboab,
00M030L 5 Mmby@n 5896030 J3946q80b BogM BbomEadgMmama Laddmmes 3933060 sg@mdgmgdos dGdm-
b bogHmsdm@obm Ladsmomob dgdgmdn ©gdm Mm@ ndsonbmgal. 88 3mmoa@ongalb dgrgasm, Mewongs-
m@sE dbamoa bogHmsdmmabm Lsdsmmamo dg0ddbs - 09bsdgEMmazy LagMmsdmmMabm badsMmsmo, Mmgm-
(3 LogA@STMEbm Ladsmmal sbaga abGmMonma §ndn, Gm3gmoag gobbbzeggdamoa bmzns-g3mbmado-
3060 Lob@gdgdob 3Jmbg 3996900l 3dz00Mdnsba MobazbmzEgdal 36nb303L gundbgds. Mmebsdgmmay
LogBmadm@abm badsmamo oMol dd300mdabs s Fbmgmomb yggms Jggybals 3dmgaga badsmmsma, Gmag-
03 99MYmBL 9B NDabILEMEOMESL s oo ,(3030m0DYEYMOE” S LM (3030m0DYdNES©" Qogmcgob.%
®565330060m39 bogHmsdmGabm badsGmmal gMm-gMmo gobbsgnmmgdnmmds dpagmdatgmdl iod@8dn, HmI
dob dmegem @FMgbol BomImomagbl gfms 3dg0mdabs o QLogMmbmgdol ©s339, dbmgmomb yzgme

54 0b.2g8mo bjmmom # 52
55 nb. Preamble of the Hague Convention (IV) Respecting the Laws and Customs of War on Land (18 October 1907)
56 G. Tunkin, ,International Law in the International System”, Recueil des cours, Vol. IV-1975, a3. 41-55; R. Bobrov, Major Problems

of the Theory of International Law, Lenin- grad 1968, a3. 58-121; G. Ignatenko, International Law and Social Progress, Moscow
1972, 33. 24-65
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9394965b ImE0l 39m0m3gbmdmuEo ©s 3gamdmmmo MHmngMmomdgdob 35638 303909, sbg3q nbngnms
MRmqdgdob o335 Foma Mabob, bjgbal, 9bal, 3MBs8LELS s MObsdgEMmmazg Abmagmomdo sMbgdmmo bbgs
dmMamMo ofgdemgmgdol dobgosgswm.

oegbmgmdom 56 sMbdmalb Bbmgmomdn sEanmon, baEss s@sdnsbms MIMmagzmabmds 396 5(36mdo-
969809b 9Mqd0bs s bambgdol mz00353m 33930L MEmqdadg, Lodobom Lod899ddo RoMgzmmdabs ©s
DO@0gOnbsbaMaqgdmm g3mbm3ngn® ©s @GN sbs8dMmmImmdsdy egmdbgdmm asbaMmdmdawn
LogBmadm@obm ddznmdobs s YLogMmbmgdals LadoMmmEosbmdal. sEILEYMgdswns, MM 53 gBs3dy
1339 90dm(39695mns 3BmafMgbyymo 3o(3mdMamdal gbogaznfgdamoa dommdgabgds, Bmdgmacs doohby-
3L, ®m3 bm@m3smns Jmgma 3m33mgdbo ¢bos dgbEHmmogl bogHomsdmmabm badsMmmgdfngn YHomngmm-
3960L 3mbobomgms IbFwsb; gb sMal 3Gmamgbyma 33(3MmdGHomdals dogH dg3dszqdamo ImGemuEn @
300 3m&o 3606303980, 0bobo, H™Imgdas Mbos dgbEmmmbgb LabgmdBogmgdal JogH Bbmgemam sbds-
9bbg. 3.0. mgbabo MBmados dsm ,d8Mcmdgabgdel gdmgMs@nabs, dDmaswsem ©s 3dEmMIgmms Jmabg-
dobo, deJ@g@UQoQ.“W

03 Be3omagsb dg3Mo, Ladgmms 3ogdomabs o bbgs Lmnsmab@nEo Lobgmdbogmgdal domabbdg-
300 65B0mmdMog o6 domoobsm s0bsbs Mebsdgmmgg bogHmsdmmabm LsdsMmamda. doma babomo gqM
abgg 3Mmamgbamo 35(3MdM0omdal ImEemuM ©s dmmo@n N6 Immbmgbgdl dmmMabss, Mowasbs dsma
md0gd@Mo babosmal godm, abobo goG@emgmoE sm8m(3gbmgdnsh bmmdg Laxsmm dgabgdsda gof33ga-
o 93mbm3nnfn HMcmngMomdgdobsl dombgosgsw 0dobs Lo o ocs gb nboognwgdl 96 0bwngnmoms
3mabgdl. 88a30M0 dmmbmgbgda 39(3mdG0mdals 3Mmamabamo asbgomsmgdol dgmgans dobo Bamdmdmdob
dm3gb@0sb mn396gmmdadmyg, Mo gumdbgds asbbbgseggdnma bmosmnEo Lob@gdgdal 3Jmbg Labg-
m360gmgdal 33300mMd0560 05655MLdMB0L Mdogd@n® dmmbmgbarmgdal, @s Moy Ladmmmm xsddn gobbs-
Bgeogh mabadgmmgg bogMmsdmmobm Mmngmmmdgdol dogml dodstornmgdsl.

53 dmEomE bnMdoms goM33gmmo Momogbmds 0dwabae sjbomds@nEns, Gmd doo ,dbgdoma Lods-
ool babosmb 80s3nmg69896, 594969396 Mo Jom bodgommmdsl 3mba@on® Ladsmmsmbdg @™ JoMoms
doggbgogem MHmabs s bmnsmy®o 30Gmdgdabs. Mgoma®a, 88 bm@mdsms ,d469d60mds* dgbadmgdg-
m0d 50bbLBSL b3g30x03960 abEmGagma LoGMs309600, s Labmasmgdals gobzomsmgdal gof3zgmmo
LoggbnEgdoom, Gog sLoBHEMYdL dgbedadal 3mma@ oz s bbgs bobal dmmbmgbgdl.

03530MMma©, 3Gmamgbamo 3o3mdMH0omdolb mMamyMa s 3mmo@ognco dgbgommgdgdo o6 Mbos
533960mb 08 badsMrnmydfng bm@m3gddn, HMImgda(z Boc nnMoEonma© bagsmogdgmm babosmb sboggdgb.
35653, Lobsd Mmoo brmMFgda LodsMmmalb bmMm3gdda sabsbgds, nbaba domgmo bsgnmetn gygd&nEim-
doo, Hmame(3 ogd@mMgdom, Mmdmgda LobgmdBogmms J(3935L gobbodmgMez96- badsMmmal Bystme
396 04693056 359mygbgdmbo; 0bobo MRYdNSE Mmam(y sMsngMoanma dmmbmzgbgda, GmImagda(y 3myy-
mm3g6 L3NG god8mbo@mmgdsl Lbgomabbgs bagsmm dgbgonmadgdbs s ddznmmdabdmygatyg babgm-
3Boggmgdal 3096 bab Bodmbgmm 3mmn@ oz s bmosma® benmasbgdbs o 3G0b(3039330. LEMMgo, 7L
030b6yqdom 39bgdnmo LodsGmmmab 808wq30Mgdol BamImIswagbemqdl, MHmmgbsz 0bobo Ladsmmmab BmMes-
mdo smMq35L sbEgbgb: 05683 gMmag bogHmsdmmabm Ladsmmamadn mMammEmo god@mMmado 0535dmdgb
©oE Ammb bLogMmsdm@aobm LaBsmmmab dmangmma bm@mFabmgal Bmaswbszsmdmom mamgdmmgdgdab
3060ggd000 s doma LagamEgdnmm bsdstmmgdMago babnosmol godmagfgdom; md(3e, sdg30M3s o d@m-
9835 56 dgodmagds Rssbs3zmomb Logmmsdm@abm Ladsmmmgdfngo bgbMoadn sMbLgdmmoa omMogommo
BqbLado.

ob od@0, ®mM3 Mbs8gMmmzgg LoagMmmedmEmabm badsMmsma 3Gmamgbmmao 3o(3mdMomdalb dmGsmamo
00Mgdmgmgdolb godbomgdsb 539mgdLb bEmmgdom o6 (33mab badsMomal 98 LobBgdob bmasw gdmzMe-
Goem baboomb, sGsdgm ob MRgds gobbbgseggdmmo bmzns-g3mbmaogn&o Lob®gdgdolb 3Jmbg LabgmadBo-
gBmgdab LagMomm gmmOEoboMgdmmo bgdsbyMzomolb dgmgasm. 58 MaMgdamadsmegsb dgzmo gdbabymgds
Lobgmabogmams 068 gMgLadl Bombgosgem doma bmznse-g3mbmaozm&o bob@gdabs, 039396 s oo qbo-
FONbmgdabe s ©88m)300g8emmdab. yzgmadg Mgmm dg@ew MgodEonmo demgdo, dsc ImEalb DmangGmo
Lobgm3bogmb ddsmnggmade, dgoeggb Wotymb Logmmadm@abm badsmmom 35638 303900 Ladmas-
OME SM05Mgdma oMgdmmgdgdo, MosE 3005Mgdgb Mo §sdabdb, 3memmBosmnDaL, s3sMmgowl, Moy
Mbado sMm393L a0gMm0sbgdgmo gMgdolb mEMgsbobszgoal Jo@Gool 360b30398b.

3Mmafmabymo s babmgsome ©gdmyMmagogmoa dmbgds LogHmadmmabm LsdsGommabs gobbsgmmeg-
b0 33og30mE M0l 353mba@ma 08 36063039330, Hmdmal Rsdmbomgama(z 3mzgdygmos gogHmb JofB ool

7 V. 1. Lenin, On the Foreign Policy of the Soviet State, Moscow 1973, a3. 12
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36q58dmado, sbggg dob 3oMzgmbs s 8gmeg dMbmmgddo, s MmBmgdoz As8mYsmndwmbab LagMomsdm-
Gobm badsMmommob 360b303580L dqbobgd aog®mmb 1970 Brmob ©g3mamsnoms ©s 1975 Bemob 3gmbobzob
3Mb6x9696(300L GabsmuMa sd@nm. Bobo Bg8mo s@bndbmmo dmbgdal sbobzs Imbws LagMmsdmMabm be-
ool bbgs 3@mgddo, dsm bmMdgdbs s 3Mb3035830, MmBmagdaz 8mbmmadaymbo 0y3bgb ©og(330m
00653900Mm39 bagMmsdmmobm BabMogol bagmdgmgdo gMmo 56 dg@n Labgmdbogmlb 6gdobdng®o LyMgo-
mabgob ogMmgnsm d3996980b o6 bambgdal 33300mds s Mbogmmbmgds, admmds@om®o s Lo 3mbby-
mm ON0gMomdgdolb gmbosdgb@o, sbgzg Lobgmdbogmms bagMmmsdmMmobm ebs3IMMBmmdolb dmsgamo
3606303580 abgo bgggHmgddo, MmMImgdas LobomEbmme 360d365mmasb0s Lobgmabogmagdabs @s Bsmo
®bsdgamdmmdobomgab.

yzgms gb bgbo bagsmeadgmms mommggmo bobgmdBbogmbmgol, HmIgmo o6 dgodmgds soMmggb
3gmtg babgem8Bogmb 808sGm. od(3s, dmangfmmo domasbobash gowabzgzs dgbadmagdgmos bobgmdbogm-

@ §MHmMmdmnzo mdbbdmdab bagmdggmdyg. sbgmo nm@owagmmo Bgbgdo 3Mmagmowas.

Lo gdamabo 0dbgds smgbndbmm onMmm3g3mmds ©admmds oMo 0dbadg@ob 3Mnb(zndal, o6 moas
Bemgob bgbgdobs (bodmdsmadm g939d0lb dmddgmgdoms dgndmnmagmmds bbgs Lobgmdbogmas a935d0b
3bM0Esb -04690s gb ashgmgds, BbMgze o1 303908 - gaMms 08 dgdmbizgzgdabs, Mms m3ebmbm 485wgds
046s Bogbon), b bbgs Labgmabogmms §gMmodmmane Bymgddao 8d30mdnsba gagmal Mamgdabs, ob be-
bgm3bogmoms bab3gmgom, badsgmm s Lodmgam LobE3M9dalb oMMM393IMBaLY, M9 Lbgs 3MNb(3039d0bs
©5 bogMsdmMObm LodsmmnmadMogn bm®mBgdobs. yzgmes 53 Bgbobasb gsmsobzgzs dqbadmgdgemos, 569y abobo
dgbodmagdgmoas Robs(33mebgb bgmdgd 3z gma babgmadbogmgdal 3mblgbbysmn@ Lagmdggmbg dg436aema
439300 bbgs bgbgdoom, Bm3mada(s 93(3069096 96 591439396 bgdmm damoamgdamo bybgdol dmddgogdsl dbm-
mmE s bmmme o3 bobgmadbogmms MmogHonmdal gomamgdda.

0913(39, 05b6589006m3g LagMmedmGobm badsmmamdn sMbgdmdl 6m@M8gdn, MmIgmmegsb gsmsobgggs
o 05033985 9MmmMdmngn mabbdmdol dgdmbggzeda(s. smbodbyma Bgbgda 3mboGon® LogMmadmEabm be-
doFmomb 4569 39103655056.

bgm3g30mmgdoms badsMommolb 3960L 3mbaggMgbz0adg bg® domdxmgn mmemomdds (Sir Humphrey
Waldock) bsggmat go8mbgmadn 398gabsnfom aob3sm@)s:

b9 IMBOLm Ladsmmmolb 3MBobosd bsgmmemn dgbgommagds jus cogens-ob bsombob dqbobagd

MxeOm 39800 3mdodonm Ladstmaembdyg mosxgmdbs, 3006 dmbgdom LodsMmomdy, Mowash naon

566360, HM3 Mgbrmgmdaom dmgdge Lagmmsdmmabm bodsmomadn s@bgdmdl dMmagama Bgba,

3madba(y ©obsdzamgdom 0d3gMa@ oo babosmo 30056000)."58

08039 3000gm3s 0dbs gobosMgdmmon 3960l 3mMbggMgb300b Imbsbommgms sdbmmn@nGo NIGagmmgbm-
b0l dogm, Gog (36mdoema 53-g dgbrmalb 39436530 godmaba@e - 39fMdme, GmA3 jus cogens dgodmgds nymb
dbmmme BagMmsdmEnbm Ladsfmmmoal ol Bgbo, Hm3gmag ,033gGeG0moa domoal 3dmbgm babgmdBagmmes
dmgmo LagMMSTMEANLM MebsdgamdMmmdals BngH 0dbs Bormgdyymn s sm0sfMgdymon.”

dodobowadyg, 3mbggbs0s dFnMme 539330698L LogHmadm@obm jus cogens-b LogHmadm@abm Lods-
ool 3mbLgbLysmn@ dnbgdsbmsb, godmMazbaglh Mo 6gdaldog® dgbadmgdmmdsl, Mmd ogn gosngozmb
20991693000 LaBoFMOmMab, MmIgmacy Lobgm3bogmms bgdoby@gamdy domms ©aslb®; dofMadom, ago dob
300Rbggl Lobgm3bagmms LogMmedmEabm Mebsdgamdmmdal LagMmm BgdsbyMgomsm, Mmdgmai 0mgdl
300506y39@&0mgdsl o gobbodmgmogh, oy Modrgbow o43L o3s o 03 bgblb Lagsmegdamm bsbosma. Mo
®73s 9bs, gb bgdobyy@goma bogombobggos bbgowobbgs gog@mmgdom, Mm3mgdbsi g3mbmdanta, 3m-
0&03960 ©d ImEMommo d6qds goshbnsm, s MmIgmms Laggydzgmdg Abmgmom g3mbmBagn&o s 3m-
0&0 3960 YON0gMHmMdgdo smdm 3960646, Lobgmdbogmgdda 3mobmdmagn dMdmmgda, bmmm dbmggmom
36965y 3o - bmgmom FabBedal bagsmm dgbgommgdgdo. mndzs, Ibmmme Lobgmdbogmms Lobdmaswm
3MmOE0boMgdmmao bgdsba@maomo sbogqdl Bgblb sdbmmyEM@sm Loagsmmgdmmm bobosmb. x. 3&migo (J.
Sztucki) 536008 0390@s M 3960L 3mb3gb(3000 Bomgdaema 033gMs@0mmo bmMIgdol 3Mmb(3953(300L, Logmmam
3mDo300b 39998650050 sysmndgdms:

23™bLgbLmsmnMa 3mbzgyz0s..... bobgdmngn abinbogdol d93ga Redmysmandws. gl Jbmeme

3960b 3mbggMgb300b d98ga 0gm Hm3 033gMe@nemds brmm3gdab (569358 ob gmEBs Joomm, a3

3oL 98y5085 goshbns. LEMmos goboggdns 03 bobgmdBogmms BomImBsmaggbmgdol 3mba(zns(s,

58 United Nations Conference on the Law of Treaties, Official Records, First Session (Vienna 26 March-24 May 1968), New York
1969, 3. 327-328.
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Mm3maddaz obg sMbgdomam dg339emab s GFod@mMIMazem, bymabms ebgMmaglb gobbaboemggzmo
dgbmo. LbgsggzeMmo, ababo odymgdambo asbgdmebyb dommo gL 033gGs@onmo bm®Igda,
Gmdmadoz mdogduce  9Mbgdmdgb  Lobgmdbogmms  6gdabasb  odmujogdmoem @
Amdmadoz ©oaqborm 0dbgdmebgb Ly3Mobsombommnfn mEMasbml dogfM ob gsdmdmabatyg
31698000 Lodomnmnsb. s 83 sm@gMbaBogsl, (3bowns, 3gd gdbgdmes dabowyymmdal daems.
Lobobssmdmgam edm 3ogdmmgdsl Mo 3g9bgds, MM3(3e-ms YROM MgamabBmMoas, 3ob 3530639
94365 Loggmetin 3Gmdmgdgda, Moasb 03 god@ob goMms, Mmd jus cogens ¢bws dJoghbosm s
900560380653 33 bamobbdo, bgmdgzGmagdol 3m@gbon® bgmdgdzzdgem dbsmggdabomgal ab
&9630bals Bzgmmgdcng 360d369mmdsl bmog o sbobsgws.

LBmG0s, BM3 LogHmsdm@abm LadsGmmalb 3mIobool 3ofggmo dmdbLgbgdgma LbgH 39T monEg-
35380, 04gbgdws Mo &qgMdnbl ,LogMmedmEmabm bagsmm dmmn@ozs,” 85bdo anmobbdmdos 3M0b3039dL,
Amdgmba(z 93 3MEogn(3060793s Ldnfgdsm s 33 3MabGomadgds: ,0bnbo dgbadmagdgmoas god8mba@og-
©696 03gbom (39mbobs LagMmadm@abm dmGamal bgbgdl, Mm3 bagMmsdmmabm GMadmbamds dgbademyg-
dgemos abobo 800Bbomb (3030m0bgdmm bamboes B0gm babmasmmu sm0sMmgdamm badsMomal 3M0bz03qds-
Q_“GO LY KgOdmE Goon(3dmEnbo saFamgy dxmMdobgdos Ladamb jus cogens-bg BHmames nbbEo G by,
Mm3gemo(3 »8m0o(3930 3Ms Fbmemme Lodsmmmgdmog Bgbgdl, 8w dmMamaEm 308 9a3mM0gdL s sbgsy
LogFHmadmmabm 53[)603[)."61 mngg Im3blbgbgdgmo, Bomdmaanbobgb Mo LagMom Ladsmomal bobdg-
3sb, 3doMmmE 539330690wbgb jus cogens-ob (36930L LagMmsdmEobm EM0dmbamgdal 0gdsbmsb, Mmdemg-
do(z LbmEgose ®m3 ImasdMgdmebgb 080l gs63LsdmgMgm mMmasbmgdew oy Rggumgdoma LadsGomob
Amdgmo Bgbgdo oy ImEsmyo (3698980 sdsmamgdgb 3mbiMg@m bymdgzMmgdsl. 3ab donbgosgsw,
LogFmadm@abm LodsGmmolb 3mBnbosd gb ImbodMgds 56 gonboss. Mim 89803, 396 Momym B gMdnbo
20gM05dMBOLm LagsMm Mm@ o3s,” Moms mego sgfngdnbs 3ol n8g356 gogmgbsls, HmIgmoacs ,dybocso-
3oen@o bodstmmol 89M30bal godmyqbgdnsb OQSMGUBQSZ’)MQO,“GZ 5 LK gMEs Fbmmmeo ndal semno-
900b, M3 ab BoMmBmomanbl ,aobbabormggmoa Lsgombal goMzzgnm d39bgdsl,” HmIgmmabsy dgbgds ozl
bogFmadm@abm badsGomal Dmgsmo Bgblb s ab sGsgoms® dgdmbzgzedo ,of Bamdmawaqbl 3ol gm®dsl,”
Adgembos oL 3g9dmos b3l jus cogens-ob bobooon.o3

35dsbo@sdy, Logfmmadmmabm badsMomol 3m30bosd donmm jus cogens-abs (36960L dgd(3069dmmo gg-
oo, HmIgmocy dbmmme 3mdaGonco bogHmsdm@abm badsGomoal bm®m3gdabash dgmagdmes, gsdmo-
sbosms Mo 63obos BmMomm®m 3589amM0gdl. 3960bL 3MbygMqb(3058 03039 ©edmoEgdmmgds go0DnsMe,
oD bEGS My, Ibmmme Msdwgbndg Lsgomba, Mo dgbodsdabo mbmgdal Ladmmmm gm&GINmocgdom
obEMmES. bogHmsdmmobm bsdsGmmal bmMmdgdo babgmdbogmms bagmggmmsm Msebbdmdal Logmdzgem-
bg 04369ds. Ibmmmmm gL 3965L36gmbo gobLobzFMeg96 Hmdgma abbE oG zombomabgdama mmasbmgdo
b 0943696 Bmgdsdmbombo bm&mdsms dgdmJdgogdsbs ©s dsm 3mbiMg@mm bsgombgdobawdo gs36(39-
mgdadg. ngo Labgm3Bogmmsdmmabo YMH@mogHcmmdgdolb Mmdogd&u®m L3g30803YMMBIL sbabagl; 39Hdme,
03sb Gm3 LogMmadmGabm LodsGmamb od3b ©yEgb@Hsmadgdama bsbosma, Gmdgmag sBganmomgdl
©33m 300989 3mE0@03® bomdmbsddbgdl dmmob MEmagMmommdgdlh mzomddsmmzgmo bagMmsdmobm
Lobgdgdal RomRmdn. 03 god@ds, Hm3 Labgmdbagmgda megew Jd60s6, 3mbaGmEabal 1bgzgb s a(30396
jus cogens-ab B5LgdL - o6 Mbws maz0y396mb 08 L3368y, MMB LogMmadmmabm jus cogens bagHomo 56
5@bgdmdl. Mmam s Dgdmo ogdbs 6sRz96930, J39ybol dows 396mBIgdmmdal mbgbys 30, 33sMmzggma
Lemgosmo domgdol bogHom Bgdsbymgomo Jdbol bedsGomgdcog bmEdgdl, MHmdmagdas BoMdmawaqbab
3dmgog Bqbgdlb megewm ,bgmabarmadsdo 8ymen 0bmnznEqdobmzabs® 96 xamagdobogabs - drmmaggb
65, doma 6gdals mogobyxmgdsl ddsMmgzggmo doemgdal 0b@gmgbgdol Lobomagdmma. Lo 3obmbdwgdmm, sem-
dobEmmgdgmo ©s LabsdsMmmm mMmasbmgdo 3mmo@ognma 3564s60b 03 0bbE 0B (3098L boGdmowaqbgb,
Bemdgmms 306939 J39960L dows Ladsfmamn o6 05Mbgdgdl.

o3 dggbgds LabgmdBogmms LogBmsdmGabm obsdgamdmmdsal, Gmdgmoai mgocmddstmggmmdal
360b(303L g3ydbgds, o dgzmBs 046gdmms d399690b Jows 356mB3gdmmdsda (36mdama jus cogens-ob
Y39 5&M0dG ol Jgdm@obs, 3oo dmnl Logstim 3mmongabs ©s ImEsemol, Gmdgemas 3g@bomaw Labo-
domonem bob@gdodgs odmznpgdymo.

59 J. Sztucki, op. cit., a3. 97-98.

60 Yearbook of the ILC, 1953, Vol. Il, 33. 154-155.

61 Yearbook of the ILC, 1958, Vol. Il, a 3. 26-28, 40-41.

62 nb. G. Tunkin’s Intervention at the Lagonissi Conference on International Law (nb. bgdmor bmeom # 1).
63 Yearbook of the ILC, 1966, Vol. II, a3. 248.
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LogFmadm@abm jus cogens Bomdmowg bl bogHmsdmmobm bagsmm badsmmmab yzgems 08 Bgbal gHom-
demomdal, Gm3mgdag babgmdBogmms Logmmsedm@abm mobsdgamdmmdad expressis verbis 56 033moa(30d<-
50 508G s d00mm 0bgo bmEM3gds, MmIgmmegsb gowabzgzs bgmdgdgcmgmoa Ibamggdabomgal o30ds-
mmmos. gb Bgbgdo dgbodmgdgmos gm@mInmomgdama 0dbsb 3MagomdbGogn bgmdgnmgdol o6 babdm-
390ME 3005Mgdmo Rzgnmgdgdal, sbws gamgom bmogdymo dgMmgnmo bmEmdgdol gomamgddn: 39Mdme,
Labgmdg3Enmgdm-Rzgnmgdomo bm@mdgdom, HmImgdas gBmal JbGng dmdogh mogow bgmdgdzzmgm dbo-
6990, bom 8gmEgl 3bMog 08 J394698L (Bggnmgdamn bsdsMmmmal gofmamgddn), Mm3mgdo(z o6 Batdm-
2039696 53 bgmdg3Emmgdols 8m6060@336b.64 39650 ofnl (36mdamoa, Hm3 gb bsgombo bogHomsdmmabm
LadoGomal 3m3obosds(s mbndbs, Jogomams Mo, MM ,Mg396gm ©mgl jus cogens-ab Babol 6gdalidng-
0 3mE0x0 300985, oo sedsmmdom, dMagsmdbmngn LogMmaedmmabm bgmdq @M mmadol e@gdom S0l
39bodmgdgmo. 6>

439 degmmds, Hm3 ,Lsgmmsdm@obm Logsm badstmmamn® 3s63sM@gdmmo ymgnmoym Mmam(s
dbmmme ©s Ibmmme Rzgnmgdoma badsGmsmo (R. Ago, J. Brownlie, Ch. De Visscher, G. Schwarzenberger,
J. Barberis) gbnbssmBogggds LogHmsdm@abm Lodsmmmob 3Mad@ngol, Mo jowgs gembgm osb@nmos
bgmdggenmgdoms Ladsmmal 3960l 3mbggMgb300dg. ol s3@mMgdo 30, GMImgdars LagMmsdmEnbm
jus cogens-als 3mblgbLyysmyMa (36550L dndng Imbabssmdwgaggdl bocdmswggbwbyb, sbadbsgwbgb, Gim3d
»439mox3Mal dobgogs, 1963 Bmnwsb dmymemgdamo dgobndbgds LagMmedmEnbm jus cogens-ob 3bsfo
bomeaggms, M3 LobdHMbYma© 08 BmMbsBOYESLMEb sdmMMgdac brgds, HmIgma(s dbmmme Rzgmmgdsl
800Rbg3ms sbgo bmM3osms 398 gamMoolb Bystimm. gb 19bmB8qbo Ly MM gedmbs@mmgdal mgoznsmM
©mbg by 3mmmmadl, sbgzg bogBmsdm@obm badsMmmab 3mBobonb dsMmamgmm@an asdsmorme badgzbogMmm
©0b3mbogdda(s, @ E0EO SeMdsmMdom s 3o3dnMgdmmos jus cogens-ob ,@qbs@&Momadsznab” d(3gmmdgd-

@86, Boms ob @cm ,3mboGoz0b@nE* boggmdzmgddy 60@003306(‘06.“66

5 doFmma(3, 53-g Igbmn Bamma Joymnmgdl, Hm3 bagMHomsdmmabm jus cogens gobgimogbgds bog-
AoodmEnbm bogsfm badsMmsmb s MHm3 Jobo amGoommo dbgds o6 asbbbgegmgds 53 Ladsfmmal nd
bbgo Bgbgdnbgeb, Mmdgmmay jus dispositivum -obs d96gds go5Rbnsm - MoEasbss LagMmsdmEabm Logsm
Ladsmomal gzgms Babo ,domgdnmo s smsnMgdnmo 1bos 0d6sb bobgmdBogmms bogMcmsdmmobm mabs-
393mdMmdob dogM. "

603bogLb o oFs b 035L, HMI Labg3bogmb me Lobgmdbogmgdl, - sbws 3960l 3MbygMgbz00lL Jobmb-
dgdm743ggdomn 3m30@g@&ob megzdxomdastol Logyzgdom Gm3 3mgdgem, - bLabgmdbogmms ,bsjdome o
Bobob” dgmdmos ngbm@amgds gonigomb 0dcegmabmdal bgdobn@mzamlb o 83 domml 396mbal 033g6s-
Gogemo 6ol gmEFomgds? 306mb3gdmddgmgdomds 3m3n@g@ds god8momdzs 3mbadgds, HmI (3039 smg-
dem Gmdgemodg Lobgmdbogmb, abggg Gmamg Lobgmdbogmos 3306y xanrb, 0383gMsGoygma bmMdol
BmE3ocgdobogal bgmol dgdmes o6 Hamdmoom.

08 353mbzg35d0, o930 gPobymmgbgds 5 sMbLgdmdL, Mo Lobob M3Mozmgbmds Bgndmgds asbabe-
Bezmmb ,babgm8Bogmms bagMmedmmobm msebadgamdmmdsewm? dbgmos domn bggmmdal gomgsmabboby-
35, 30b3(3 ,LOgOMETMENLM M368FgamMdFmMES* FbmEme MommgbmdMog 13qbmdgbsdoyg o3ys3L s Mammag-
dgm3gmg3ab Mo Jbmggmom 5Mgbsdg 3mmo@G 0z domms Mgom® aobmagqdsl, - dbmmme ,Lobgmdbogm-
m 335003060 9dmo 3Magmabmdob” (36930L smnsmgdgb.

Levznomab@nfo mI@Mmabs ymggmmgal babl ¢bgedws Labgmdbogmms Lbgs bmnsmaMa Lobdg-
39%0b 8dmby Lobgm3bogmgdmsb 3dz0md0sbn mebs(3bmgmgdal s 30mgdemdsl, asbbsggmmgdoo 3o
30basb o@ngomufon asbbbgoggdamo bmosmama LobGgdol 3dmbg abgo LoLEGY3oLMSE, MmamEozes
39308 5mnbdo.

o0993(39, Hmam(s a- &63060 (G. Tunkin) Bg@b - ,,8bmeme MomogbmdMngn gmgdgb@o §gcdnbobs ,0mn
1303 gbmds" by 3dsMabn o6 sM0b. sMbgdmdL Labgmdbogmms bada ganen, H™MImmgdos HomEgbmdMmags®
336bbgo3gd006 9MMIsbgmabash: bmosmab@nEn, 3od3o@omobEnen s g.6. gobgomsetgdown babgmadbo-
gmgdo. 3370350 ,babgmdBogmms oo MAMOgzmgbmds” Mbrs Jmasegmgl Lobgmdbogmgdl, HmImgdacs

64 G. Tunkin, ,International Law in the International System*“ Recueil des cours, Vol. IV-1975, a3. 140-141.

65 Yearbook of ILC, 1963, Vol. Il 33. 199; Ibid., 1966, Vol. Il, a3. 248.
66 . Sztucki, op. cit., 33. 75.
67" UN Conference on the Law of Treaties, a3. 472.
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3093193690056 Lbgamabbgs bmznsem-g3mbmanzn® LobEgdgdl, Mo 89@-bsgmgdsw MdHME3gmymazl Bom
Lo 33060l Mg365bgbG G Mmmdsl Lobgmdbogmms Kxamxzgdol cngo@bo(bﬁmbom.“%

Ladgmms JmazMmdol 3dz0mdnsbo Msbs(3bmzMgdol 3mmn@0398 8@ 3od bogmmama bobbmEg. bo-
3moganbs Mo 3dz0mdab 3Gmamsds 1980-05698d0, 26-5 3mbamgbdg 30600l gg6-3ng063s m.0. d69469-
395 babo gonbas 39300m0560 M86556LdMBL 3mmn@ ol @s 3mbodbs, ™3 5856 ngmbos bs385m© oo
353mgbs msbs3g0Mmzg LogMmsdm@abm Ladsmmamdy, Moy esLbEGMMES 303 1970-056 Brgdda. (3bm-
36905 Imombmab yzgemes Labgmdbogmb bagmezng® 8bsddMmmMBrnmdsL 08 Bobboom, Mm3 3mBLEG MM Jomma©
©5 333000md05650 dmazomEqb mommgmmo babgmdBogmb s bEmmosw 3o3MdMomdob Bobsdg s@bgdmmao
53m(356930.%°

LogFmadm@abm bodsmomal bgbo dbmmma ab Bgbo 046qds 335emogga30Mgdmmo, Gm3gmoag asbbbge-
39810 bmosmy@o bobGgdgdalb 3jmbg yzqgemes b Mamddob yzgms Lobgmabogmb ogM 046908 Jomgdmmo.

qbL oamds obegmgmab 35360961538 as0Dastgh, babo gombzgl Mo 08sb, HMI ,absgmamol ascgdg
dbmgmom 3mbbgbbnbo om oﬁ)bgi’)mbb.“m

03 bogombmab ©s393306Mgd0m, M. sgm (R. Ago) 5¢bndbogs:

,080b5mg0b, H™3 JoRbgm 0gbsl 033gFs@nnmae s BaMImImb gomomn&o bgmdg3Gnmgdobmgol
©adababoosmgdgmo 9539J@&9d0, LdgMMedmEnbm LadsMomal Bm@ds ¢bos agmb smostgdamo
sbgmee LEMmosE LsgMmedmEmabm ™ebsdgamdmmdal dogH. 39Mdmm, Lagnmms sbgmo Bgbob
03396 0mmo 39690l dg385608gdsb 0bostgdwgl Logmmsdm@abm mobsdgamdmmdob «3mgdmos
yzgmes Bg36o s 5o (30em3g 90gdmo xamyqdo, dogomomsm ©obsgmgmolb b s@mdmbsgmgmal
bobgm3Boggmgda, 4obgznmamgdammo 56 gobgnmsmgdowo 43946930, gm0 b dgmeg 3mbE&06g6En. "
Bmgoghon sbsgmaemoa 3g360g60b 00bsbIaw, 08 dgdmbggzedn, oo jus cogens -ob Bgbgdal senag-
3o dmbgds babgmdBogmms 360d36gmmmzs6a Moz gbmdol dbG0wsb, 35306 0bobo Mbrs 36 (39mEgdmeo-
696 sbmom BoMmBmddboem LabgmdBogmgddy, o6 03 J39465d%g, MmMBmada(s 88 bgbgdl oBﬁm@gb@ngEUB.n
Lb3ggdab sbM0o:

2856 339mm0 Bgbo mA jus cogens-s@ s 339mng030MEgl, 396 bos Rssdsfmmb mMa GqbEo - ngo dbm-
Bmomb bobgmdbogmos dog 3obmbsow ¢bos ngbsl domgdmmo, @s babgmadbogmms nwds YY3Magmgbmdad
ol jus cogens-s «bs d00RBomb. 73

39 96 3306md, O™ 56b7dmMBL Mondg 8ndgdo jus cogens -ob (36930b b3g0x803NM0 3H0GgMHondal Esbs-
©39650 ,Lobgm3Bogmms LogHcmsdmEabm MsbsdgamdMmmdal 8bMnEsb dncmgdabs s (36mdab” 3MmBEgdLEdo.

Jus cogens-ob bm®3s domgdym Ybos 0gbsl 0ds3g YIMegmabmdaom, GmamtMoamsy bgdnbdogma ab 53-
3Mdomagn bnMds, MmIgmo(z bogMmomsdmmobm LadsGmmom 356388 30(390mmo msbsdgommay (3030em0bds(30-
ob LabogmEbemme 3603369mmazsbn BmGMommm@n moMgdmmadgdol ©o330L gdbabymagds. babgmdBogmgdl
o6 mbs 305390 bgds, MM 3083MMELEML Labgmabogmms 08a35M0 3MMMENbomgdamoa bgds-bmMzamo,
Mm3gmog 3oEMdM0mdab 356300006 930b yzgmadg mamm LabomEbemme 3603365mm356 Mdogd@m® babm-
350MqdM0ng 306mbadl sboboggb.

Gmamey Babl, 03 ©ob336s3y Mbos dngngm, M3 {gfMdnbo ,LbogHmsdmMabm Mebsdgamdmmds” dg-
badmmgdgmos Fbmeme gMo Gadgb 6036s30gL: ob bos dgoagdmogl bmgemamlb bsbgmdBogmms dmagsta
3mo@03nmo ®anBgoob yggmes b momddob yggms J399460basb - 04bgds gb bmznsmabydn, gobgzomamg-
o 3odo@omob@ o o) gobznmamgdsmo. mommgymon 98 ganolb gfmo 56 m&a 69360l 6gds-LyEgzama
396 0gdmbogdl gagmabol bbggdal LEMeg3obg 4obLabMzMmb s asbgbmb jus cogens Byl Lbgs xanBgdmsb
®565336mImmdals 3gdggmdam. asbbbgeggdama Dol 3gmbg Lobgmdbogmgdo gomogdmagda 0d6gd0s6

68 G. Tunkin, International Law in the International System, a3. 131; ob. sbggg A. Movchan, Codification and Progressive
Development of Interntional Law, Moscow, 1972, a3. 28; R. Bobrov, Major Problems of Theory of International Law, Leningrad
1968.

69 Pravda, 24 February 1981.

70 N. Onuf, Professor Falk on the Quasi-Legislative Competence of the General Assembly, American Journal of International Law,
Vol. 64, 1970, a3. 355.

71 R. Ago, Droit des traités a la lumiére de la convention de Vienne, Recueil des cours, Vol. 11-1974, a3.323.

72 Ch. Rozakis, The Concept of Jus Cogens in the Law of Treaties, Amsterdam, 1976, a3 12.

73 M. Akehurst, The Hierarchy of the Sourses of International Law, British Year Book of International Law, 1974-1975, Oxford 1977,
a3. 285.
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©398mMRoemmb 53 Bqbgdl, Moasbsz LagMmedmEmabm 0sbsdgamdmmdol o6 dommdlb Bgds sMmmL me 6
398 LabgmdBogmb go@anbzomb LagMmsdmEmabm jus cogens-osb dobgoszsm Bsm oM mm gomm@o bgen-
d9360maqdob 3gd39mdom godmmdnmo mabbdmdabe.

”0d30 1]

LygMmsdmmabm JUS COGENS bmcdqdab nwgb@ogagamgdab
3M0dMmandgdo

LogFmadm@abm jus cogens -ob JobssMbob oagbol Lyzombo yzgmadyg Mormm 3Mmdmagdsms Mobsb dng-
39036935 mommgmmo 938mE0 Lo 3Mcsm Boamdsl 33ms35bmAL jus cogens dmbgdol 8dmbg bm@m3al nrg-
68030(306980bsm30L.74 MEG399 - LogBmsdmMobm Lsdshmmob 3mBobosds(s s 3960L bamdg Gumadsms
3Mbx89M96(30035(3 5300056 s030m gl 033gMsG0ggmn bmMdgdal Rodmbomgamal 45390989, Maash bbgsws-
bbgo Bgbgdal dgbobgd LogMom 0obbdmds o6 s@bgdmdms. LEmMgm, gb gobws Lsgzombo, HmMIgmdsg obo-
3egoal Lobgm3bogmgdal dm@ngo30d gobaMEs MoMymMBomo ©sdmM3nEgdymads 3jmbmesm 3mbggbznol
53-9 3ol mamdadyg. Mormos 53 3mboz0ol ogmabbdm.

39(3609693L ImEnl sGHLYOMIL (30gmmmds, HMI o¢)333306Mmb LogHmadmmabm jus cogens Mmoo
09656 Josl.”> 535bo(3 396 og9m5bbIgdo.

1306399 ymgmoabs, ngMomdos gmmabbdmdl bsdsmmmgdmogn Bqbgdaolb Ho8q608q mMbal s®Lgdm-
35b, basz gfmo 3gmEgdg dacms asb. Megsbsi bymdgzmnmgdol d9d3gmdom bgdabdoga gowsbzgges
jus cogens 6gbo@sb dsmamns ab initio, 53gbs sbgmn gosbzgzol sanmo LsgHmsdm@abm LadsGmamadn
LogFomm o6 oﬁ)bgbmbb.m

39m6Mg(3, LogBmadmEnbm bags®m badsmmsmdo LogMomm o6 @bLgdmdlL gMmzbmmo bLadsmomal
LobEgdada sMbgdmma badsMomal bemMdsms ngMmamdool sBammaas. gb «3965L3bgmo sdm 3o@gdymons 0d
MBasbmms 3m3398 963000y, MMImgddsg donmgl 96 Lobgzombafgds gom3gomgl LadsMmmol 53 beEPsb-
046960 gb 3oMmsdgb@ o, smadabmmmgdgma mMasbmgda oy bobsdommmm, s bbg.

bogPmedm@abm bgmdg3@nmagdgdo s Rzgnmgdgdo msbobbm® Lod@MEYygdg 5606 BomImmagbarmgdoa,
5 Rggmmgdgdb DubEow 0gngg 3dmdsga dogms goshbosm, Mo babgmdBogmms 6gdal god3mdba@ggm Lbge-
©abbgs gmMmIgdL. Ibmmmm 83 Bgbgdal dbgdsobs s Lobgm3bogmms LogHmsdmMabm Mobsdgamdmmdals
3bM0sb doma smanfgdol obd@edl dgmdmons dmazebmomlb ol 0bgm@mads(ns, Moz asdmagoands doma
0F0omma© Bagsmmgdamm domal gobbsdmzMobasmgal.

03 3mb&qdLG3dn Lsdstommals bm@m3gdol dgdmgan ngfofdoals bodmeagbs s6nlb dgbadmadgma:

1. LogFmadm@mabm Ladofmmmolb gubosdgbd Mo 3M0b(3039d0, Mmmadas Abmagmomb ygzgms J394bab
309 50056 sm0aMgdmmbo J(3930L doMoma bgbgdow, s MmMIgmms(y goskbnsc nyMowoygmaw bogs-
mEgdnem doms bobgmdbogmms bagMmsdmmobm 0sbsdgamdmmdalb mommgmoa bggcabomgal.

2. 3M0b(3039d0, Mm3madoz 9696 J(3930L doFoma bgbgdl Ladsmmmaoab 53 Lob@gdolb (303
356d9@mygdgddo.

3. LabgmadBogmms 3ogH LagMmsdmmMobm Ladsmmmabs s dabo EsMagdol BbEs3gbEG MG 3Mnb(303g-
30l 3gbadadnbaw 3934ds3909mn s s@agboemn bgbagdo.

4. 360b303580 ©d Bgbgdo, BmM3mgdLsaz dmase396 swaommdMagn bgmdg3Gmgdgdo s Rzgmmgdgdo,
09330 03 306Mmd0c, H™3 0bobo oM 3FNsb BobssmBrgamdsda Logmmadmmabm bogsmm Ladsmomal
bg9mo 5b0dbym 360630390086 ©s Bgbgdmab.

0333560 aMaEa(300 badmamadal ggzedmazl LagMmsdmEnbm Ladofmmmolb dmgmo LobGgds asbgabo-

74 ©98omgdabmgal ob. E. Suy and J. Sztucki (bg3mon, bjmemom # 1).
75}, Barberis, La liberté de traiter des Etats et le jus cogens, ZAGRV, Band 30, No. 1, 1970, a3. 19-45
76 L. Shestakov, Some Questions of Jus Cogens Norms in Contemporary International Law, Moscow 1974, a3.17
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Mo Mmam& 3 PMH0gMHoEs 33306 9dmmo s MMmngMmnesdmogdmmo babgdaob sgMgas@o, HGmImado(s
356Lb33098056 §MHNFobgmabogsb asbbmaswqdol bamobboms ©s nm@monma dmgzob mbggdao.

60dboglb o oMo gb 085, MmB Fbmmmm Bqgbgdal 3oMzgmo 3@ gam®ns, 869 gmbosdgbd Mo 360b(303-
30 BomImomaqbgb 03 bzgMmmb, Loss bagMmsdmmobm jus cogens ¢bos 39d9dmm? ©ask, s sMbgdmdlb qd30,
M3 LdgM@SIMEbm LaBsmmmab gMbwsdgbd M 3Mab303980, LbEmMg, ol LgggMmms, baws(s jus cogens-ob
bm®3gd0 bos 39dgdbmm. dobgoszse 0dobs, B3 yzgmes sbgmo 3Mab3030 jus cogens-s 396 ©d335m0g0-
(3060989, 3o 39 gbmdsl, LbmMgw, MHm3 033gMs@onmo d9bgds goshbos.

(39 3049690 96306l ,m898gbmds*, 89 LML gsdmaszom3gzm 3M0b (30390, MMIgmmsgsb gowsebgg-
30 inter se s3LMEYGMEAOE dS3Mdommos: domab gsdmygbgdol o6 dogmal aodmygbgdol djomals o 36domas,
Lbgs bobgmdbogmms bodabom baddggdda RoMggzmmds, 3d3nEmdobs ©s sgMgLbnals Babssmdwygy Ladfmdmen-
393© YMHN0GM01-015653MMBmMds, MObILEMENRMad0sbmds s bambms mgomgsdmMyzgzs, LagMmsedm-
Mobm ©g960Lb Jdznmdosbn gosbygzg®e, LoabomEbmme 360d36gmmgebo vsdnsbol Bbosdgbyma
NBmgdgo0l 3o80g0b(3930.

dgmegl dbGog, dbgmoas jus cogens-s donRbom pacta sunt servanda 36063030 ob obosy gPOMSmo-
530 segdyyma Logmsdm@abm gomegdnmgdgdolb dgbemmgdaol 36abzndn, Mowasbsi bgmdgdzgcgmo
Lobgmdbogmgdal BbM0E Gog@MdMagam sGnl Jgndmgdgmao o3 3M0b(3039600056 gowabzggs domngg av-
00mmo NAHN0gHNmMdgdal gomamqgddo.

(3 dggbgds Lobgmadbogmms LyggFgbymo MEbILEMEMBAL, GafMnGmGoygma dJomnsbmdabs ©s bo-
B3gcgd0lb HM393mal 3G0b(30398L, Jomgsb gowabzgzs dgbadmygdgmoas g0 bambos mgamasdme 3zqzo-
Lo @o 3gmombaboobogmgdal 3Mnb(303gd0 oz ymo ngbgds.

0303MmmsE, bagMmadmmabm badsMomal bbgseabbgs amada sMbgdmdl dg3a jus cogens 3Gnb(so-
30 @ Bgbo, 03 @MBygddy, HmM3mgdas BNbs376E Mo 303035800 ©og3930gdoMgdsedans.

Jus cogens o6 dg0dmgds o309L bmMBsms ngMmamdoolb (369888mg. 3oMogjom, ab ng@memdool gomgo
Mbs gobgabormmo, LEmMg©, 8ol L3g0BNPM0 dbgdosb gs8mBEnbamy, MmM3gmoas 3330 dmmas
dmmbmgoms Logomogdmmmdal batobbdy. sbgon bgbo LogMmaedm@abm Logstim Ladsmnmal bmMdsms
0966 ool 63d0bdogm @mbybg dgndmgds sMmbgdmdgl. 93 babosmal sl ol gobls 3mmmgdmm ImFsmym
006gdmadgddns mabodgmmgg 3o(3mdMamdabamgal, obgzg Gmames bgdmm s@badbnmo mdogd@mco
93MbmB03E0 s bmosmn@o god@mmgdom gobdnfmmdgdem sbmmabogmon (3030mnbs(300lL JogH aob3aGim-
39899 ©gdm Mo omm dybgdada. LEmMgm, gb oMol gobbbgseggds gMmal dbMog LodsGmmal, Gmame s dm-
N6 Fog@MEMd© JomqLobEm-mgbabobGn® smddabs s 3gmmgl dbMng, dymbgdaom badsGmmal bgmmab
dmEab, Mm3gmoz 98 gogd@mmMgdob dqbobgd sl 33bsb dbmemme 5©s8056930L dbgdnwsb g8dmdmnbamyg 39-
0980, Yanmadgmymal Gs Joomn sGLgdmdal bmzoom-93mbmBo 6 bogndgmadl.””

LogFmadm@abm jus cogens dmozagl LogMmedmEabm LsdsGomal dbmeme 03 3M0b303gdbs s Bg-
LgdL, AMImgday 3mn(39396 3BMaMmgbyma 3oEMIMOMI0L FmMomy dmobmgbgdl, MmIgmmagsb gowes-
bggge o6 dgadmgds Lobgmdbogmms, Mmams bgmdgdzzmgmo bomggdol, - Mobbdmbdaoms 0. Mmebsdg-
Mm3g LogMmedmEmabm bLadsMmmarda jus cogens-ob bemM3ob nabG P30 5d0bmzgal gsdmnygbgds dgdwmgao
3608 g60ndo:

s) Bgbo bs nymb smos@gdmma Hmam® (3 nnfoogmom bogsmogdaymm babgmdbogmms bagMomsdmeo-

b 060dgamdEmMbol IbFNEsb, sbgy 3obbbgszgdyma bmgosm=-g3mbmanz Mo Lob®gdgdol djmby yzgme

36 @00 d30b yggmes Lobgmdbogmms bEowsb.

3) Bgbob LogemEgdymoa babosmo LobgmdBogmms FbFnwsb semnsmgdmma Mbos ngbsl 56 expressis verbis,
3bs dobo sbgmo dbgds Mbws gngomonmmo dobo Labombemm LmnsmyMa 56 FmMormyto dybgdo-
©6 30dm3@nbafyg, MmIgmoacg s 30emgdgmos Mmdbsdgommgg bagMmsdmmabm badsmmmygdmoagn Bgbco-
a0l g464(30mbofgdabomgabs.

3) m 3o mbgdg sbgmo Bgbowsb babgmdbogmms Msbb3mdab baggmdzgmbg b5dabdngHo gomsbzgss,
3oz JoBbo abobagl (3030m0bs(300L Loymagmmeme smosMgdamo anGoonmo bEobos® B gdal
30995M9Lgdsl, o0l domoao.

©)bgemdg3Mmmgdomsb 56 Bzgmmadosb gomebggzolb dmd(339emn dgmebbdqdgdol dsmammds 56 dgadmgds

77 ab. V. Tumanov, Bourgeois Legal Ideology, Moscow 1971, a3- 344
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05300006 04bgL o30emgdgyema 03 dgdmbgggzedacs 3o, oo sbgoo bgmdgEmmgdol dmbsboemy dbamggda
399(30090056 Md30 o0bLESE jus cogens-ob ImI (3390 bgmdg 3B gdgdabasb s Rzgnmgdgdabasb.

83 9@o3dg LabgmdBogmms LagMmedmmabm sbsdgamdmmdsad expressis verbis 396 domoms o, 0y
Gmdgemn bgbl goshbas jus cogens dmbgds, dgadmgds amggsl, Hm3 Ibmmme s Ibmmme ab bgbo s 3gsemo-
BoEoMEgds sbgomsw, Mmdgmai dmaigaglb Dgdmom dmygebor 603690L. Jbmmmm sbgmo dnamds egzqb-
356985 3035MMEMm, MHMI 5MLYdMAL Lobgmbogmms sbbdmds s LagMmm bgds-bMzarma 08abs, ™I
dm(39389emo Bgbo jus cogens -s@ Rsnmgammb, Moz 398m3mnbastgmadl dob d30Mom smasMgdam ImEomam
00Mgdmmgdada 30dmba@mb jo3mdMomdal doMmmdgabgds.

LEmOgE 530&m™Bs(3, LobgmdBogmms bogHmsdmMabm Msbsdgamdmmdals gsshbos ggmgds 369396300
3599390mb ™ 86 g8 LobgmIbogmms ImMab s@ydamo abgoma bymdg 3G mmgdolb 083mgdgb@s(30ol, Mm-
dgma(s jus cogens-sb bzqzL. bymdgyGmmgdolb 8mbsbomyg oMz 9o dbamgl o6 doemmdl ssbsdmmmb jus
cogens-sb go3mdnbofyg ) 396mbm J3ggds 03 ImBng000, HM3 JgmErg Bbomnlb MabbImds sMbgdmdrs; abgsg
Amame g Imbobomggdl o6 dgmdmnsm sMam396@ o dmnyzsbmb ob, H®m3 momdmb sbgmo §3gwgds Bbmmme
3mbobomg Abaggd by sbqbb as3mgbolb s mmMB 3qbsdg Lobgmabogmadmsb dgbgds o6 o43b.

30dobowadyg, LogMmedmEmnbm jus cogens mobsdgMmsgg LagMmsdmmabm Ladstmmamdo Bomdmsowggbl
0nEoonmaE LdgomEgdnmm Bgbgdob gMommdmomdsl, MmIgmo Logmzgmmaeme Mol seos@gdmmo
bgmdg 30 mmgdoo 6 Rzgmmgdoom ©s 9dL3moa@ Mo 96 083mmn0@ Mo go8mba@esb s babgmdBogm-
@ bogFmmedmEabm 096539amdMMd0L LogMom 3mmOobomgdmm Bads-bymzomb, Jobbowm obsbszb gsdm-
Aobemb mm omun dgosbbdgdgdom sbgomn Bgbgdal oMmgggs oGs dbmmme 03 babgmdbogmms JbGnwasb,
Amdmagdo(y 3mbobomgmdbgb sbgma bybgdol 39436530, 569350 sbggg 03 3(30MgMozbmgsba Lobgmdbogm-
900l Bngfa(g, 3063 0o MoMymaqb sbgm gommadmgdgdlb. sbgma mmgsmy@o dgosbbdgdgda 30 gmmds-
@@ badogomem bgmdgdzgmgm dbamggddy sbgbl gogmabol, dogmsed Lobsdwgamgdn bogMdbmdmoa
350 gbgdL LodmasmE smnaMgdnm ©admM3sG o bEobEaMmE gL, Mabsdgommgy (3030madaz00l be-
Logm@Ebmme 360d365mm3e6 moMgdamgdgdbs s LEmosw bogHcmsdmmabm badstmmgdfngn BgbHngol
AmGdm® s oMoone bogndgmgdl sDnsbgdl.

50b0dbyem 3@ gfMandms godmygbgds s jus cogens-ob 6m@sms Ignmm 3933060 3Gmamgbymon bo-
Bmgdmgdal dmeget ImEsmym Immbmgbomgdgdmsb, HmIgmoy mogal 8bMoag dggbadsedgds mggebogem
q3mgsdn babgmdBogmms s bambms gobzomamgdol mdogd@u® LodsGmaml, MMm3mabmEss (3030m0bs-
0ol 3Emamgbo Bamdmymmagbgmos, dgbadmgdgmb brol asdmoygml msbsdgommsg bagMmedmmobm bads-
Mool baymggmmomm 500 gdmm 3Mnb(303ms Modgbodg xaneo, MmIgmms 0d3gModogmmdss 9dga0-
9dgs. gb 360b303gd0s:

8)  3M0b(303980, ®MImgdo(s sgmdbgdgb LabgmdBogmms ©s bambms Nbgbsgh Mg gdgdl: mobsbbm-
mMdabs s M300353mM 33930L NRmMads, RomEgzmmds;

3) 360b303980, Mm3mgda(z 039396 gMs ImEol d33000mdsbs ©s MLosgHmbmgdsl: domalb godmygbg-
dob 53Mdomgs, ag0lb 3dgnmmdnsba gosbyzgde, megabbdgdal smzzgmal gnmbom gMHommdemoaga
ddmems gogmmb oG ool dgbadsdabs;

3) 3606303980, GMIMadoz go6LoBMMe396 seFsbms doMomsm Immbmzbqdl: swsedosbms meze-
Lyxmgdob, 3o@n30bs s aMLYdOL o(330L NYRMads aobnmBgzmon Mabob, bLqgbob, gbabs s Mg-
mM0g0mM0 310360mgdabs, 396m 300000, 335MEgoabs s yzgmes bobalb Mobmdmngn ab3Mndabssa-
ob o3@domgs, 3mbmdal, dmbgdom, Jommgdoms o 3533398000 304MMdaL o3Mdommas, 3g3mdMgmdals
5360domgs, gmmosbo g3mbmadnznmo LobGgdobs s 53056ms bmznomyM, 3MmEYOYm, dmemngon-

396 ©s badmdomadm Mgmgdoms YHMZ93Mbs;

©) 3M0b(303980, HmBmgda(z 3Mdoma3qb 30s80560b bnbssm8wga 808smmm ©sbsdommgdqdl, s Mma-
mgd0(3 3563830390 mns ban@bdgmgal bGo@nE0ms s Mm3olb dbbggMdmms wa(330b dgbobgd vgbg-
30b 1949 Bl 3mbggb(3000.

9) 3606303980, ®MImgdas 3Mdomazqb dbmgmomb yzgmes Labgmbdogmbomgzalb s@bgdome 360d3bg-
mmdob 8dmbyg LagHomm LogM3nmo BsBorgdal Bomgabgdab: mos brggdoms ©s badsgmm LogMom
mo30b@mo LafMagdmmdol YRmMyds, mas 3mbImbab, dmgamabs s bbgs (30m&n Lbgymagdal Lod-
d300m3m doDboo Lofggdmmds, 6868030l 3dz0mdnsba god8mygbagds.
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bgdmo dm (3980 Bsdmbsmgzama, M mgds Mbws, 53mabm@msgn 396 046909, 5M539w 0bnbo bomdmawa -
bL jus cogens-ob 9M@0s6 bmEmBsms bob@qdob Fbmmmm bsBoemb, MMImgdas gbgds Mebsdgommay bagmoms-
dmEabm bLadsGmnmab yzgmes doMomew JodsMmormmgdsl. Jus cogens-ob bm@mBsms sdmIbmEMogem gobbodmagmes
©ndse dMmIsbmsb oMol s 3ogdnfgdamo Mmamz 35(3609Mgdal s LogMmadmmabm Ladstmemals
3604&0g30lb 3gmby Lobgmabagmoms, sbggg LogMmaedmmabm LadsGmmal 3Mmamgbnmoa asbgomstgdols 34-
oboo 3mddogg gogfmb Lbgoabbgs mEmgabadsznal 36Mawsb. dbmgmomda bmosmabdma Lab@gdobs
5 333000md0bdmygamg Lobgmdbagmms s@Mbgdmds godmmozbogh LogMmedmmobm badsGommals bemMdsms
6@ 0gdmzMmaGoma dmbgdal sMbgdmdbal s NdMHNYb3gmymaxl bogHmsdmmabm bsdsMomals 3Gmamgbmm
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Levan Alexidze

THE LEGAL NATURE OF JUS COGENS IN CONTEMPORARY INTERNATIONAL LAW

Introduction

The problem of jus cogens in contempopary international law has been widely discussed by scholars representing
different legal systems of the world. Indeed, the question whether there are rules of international law from which
individual sub- jects of law may not derogate even by mutual consent has become not only a very important theor-
itical issue, but, and particularly after the Vienna Convention on the Law of Treaties had been opened for signing, it
has become a very significant and complex political problem.

As is known, Article 53 of the Convention — “Treaties conflictiong with a pe- remptory norm of general interna-
tional law (jus cogens)” — declares:

“ A treaty is void if, at the time of its conclusion, it conflicts with a perempto- ry norm of general interna-
tional law. For the purposes of the present conven- tion, a peremptory norm of general international law
is a norm accepted and recognized by the international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only by a subsequent norm of general inter-
national law having the same character.”

Articles 64 and 71 deal respectively with the emergence of a new peremptory norm of general international
law (jus cogens) and consequences of the invalidity of a treaty which conflicts with a peremptory norm.

However, the Convention does not say anything about the criteria to be used for the identification of a jus co-
gens rule among others having a different nature. It left aside several other important questions which derive from
the problem as a whole.

Chapter |

International jus cogens — lex lata or lex ferenda?

The recognition and correct implementation of the above-mentioned provi- sions by the international community
of States depends, to a great extent, on the elaboration of a commonly acceptable and well-expressed legal notion
of jus co- gens applicable to international law.

The first question, which arises in this connection, is whether the provisions of the Vienna Convention have
reflected an institution existing within the framework of international law or they contain simply lex ferenda, which
will have obligatory character after the Convention enters into force and only for the States Parties?

As is known, by the time when the Vienna Convention on the Law of Treaties was drafted, there had not been
a single case dealing with jus cogens. The same can be said regarding the present time. Though, in some instances,
judges of the Per- manent Court of International Justice and of the United Nations International Court of Justice
have made references to jus cogens (Schicking — 1934, Tanaka — 1966,

1969, Padilla Nervo — 1969, Ammoun 1970)1, they are contained in separate or dis- senting opinions and can-
not be ascribed to the international law practice.

1 See E. Suy, “The Concept of Jus Cogens in Public International Law”, The Concept of Jus Cogens in International Law. Papers and
Proceedings Il, Conference on Interna- tional Law, Lagonissi, 3-8 April 1966, Geneva 1967, p. 63; J. Sztucki, Jus Cogens and the
Vienna Convention on the Law of Treaties. A Critical Appraisal, Springer-Verlag, Vienna-New York 1974, pp. 13-16



142 9360m30b83m@b69M0b JoMmormma gambsma, Ne2-3, 2016-2017

Does it mean there is no such institution in general internationa law?
Turning to the doctrine of international law, we see a completely different picture.

While in the theory of international law the term jus cogens has appeared rath- er recently (from the beginning
of the 1930s), an idea of absolutely compulsory rules of law serving as criteria of the validity of international treaties
has existed in the doctrine of international law for centuries. Thus, the fathers of the bourgeois science of interna-
tional law — Francisco de Vitoria, Francisco Suarez, Ayala Balt- hazar, Alberico Gentili, Hugo Grotius? — stressed the
peremptory character of rules of natural law, placing it above positive law. E. Vattel stressed the fact that natural
law, or the so-called “necessary law” of nations, was — “unshakeable and obligations imposed by it indispensable
and unavoidable, nations cannot introduce into it any alterations by their agreements and can- not liberate them-
selves from those obligations either by unilateral acts or by mutual consent3“.

The positivists of the nineteenth and twentieth centuries, except some most radical ones (G. Triepel, G. Ellinek),
did not accept full freedom of the will of States making a treaty and attached the peremptory character to “univer-
sally recog- nized by civilized States” basic principles (origins) of international law and other vitally important norms
of it (F. Martins, F. Liszt, A. Rivier, E. Nys, W. Hall), in- cluding even purely moral categories (A. Hefter, R. Phillimore,
L. Oppenheim, P. Fiore)*. But nobody went into the details of this institution at that time and these provisions were
rather born in analogy to the notion of public policy (ordre public) existing in domestic law.

The same postulates dominated in the first decades® after the Great October Socialist Revolution, that is during
the period when a new historical type of interna- tional law, called upon to regulate relations between all States
irrespective of their socio-economic systems, was in the process of establishment. It is to be mentioned that at that
period there were some attempts to raise the problem of jus cogens in in- ternational law®. However, until the 1960s
this question remained outside the main stream of the Western doctrine of international law.

As to the Soviet experts of international law, at that period they were stressing the voidness of any treaty which
was in conflict with such a basic principle of inter- national law as the sovereign equality of States. The Soviet foreign
policy and doc- trine rejected any treaty which contained provisions establishing unequal, colonial relations.”We —
stress V. I. Lenin, —reject all clauses on plunder and violance, but we shall welcome all clauses containing provisions
for good-neighbourly relations and all economic agreements; we cannot reject these’.”

The Soviet doctrine, through without mentioning the term jus cogens, was consistently rejecting the legality
of treaties being in conflict with the basic prin- ciples of international law?.

An impetus to a broad discussion of the problem of jus cogens in contempo- rary science of international law
was given by the deliberation of the United Nations International Law Commission on the Draft Articles of the Law
of Treaties started in 1953

2 G. Grotius, De Jure Belli Ac Pacis, Lib. I, ch. 1, X, 5 (Russian translation), Moscow 1956.

3 Emer de Vattel, Droit des gens, ou principes de la loi naturalle appliqués & la conduite et aux affaires de nations et des souverains,
Paris 1863, Vol. |, Préliminaires, paras. 7-9.

F. Martens, Contemporary International Law of Civilized Nations, St. Pretersburg 1904, pp. 413-415. F. von Liszt, Das Volkerrecht
(Russian translation of the 12th ed.), St. Pe- tersburg 1912, pp. 13-15; A. Rivier, Le droit international (Russian Translation), Mos-
cow 1893, para. 47; E. Nys, Le droit international. Les principes, les théories, les faits, Bruxelles 1912, pp. 503-504; W. E. Hall,
International Law, Oxford 1924, p. 819; A. Hefter, Das Europdische Volkerrecht der Gegenwart (Russian Translation), St. Peters-
burg 1890, § 83; R. Phillimore, Commentaries upon International Law, Vol. |, London 1879, p. 46; L. Oppenheim, International
Law, Vol. 1, London 1920, § 506; P. Fiore, International Law Codified, New Yourk 1918, Art. 760; F. Martens, Contemporary In-
ternational Law of Civilized Nations, St. Petersburg 1904, p. 190.

5 Charles Ch. Hyde, International Law Chiefly as Interpreted and Applied by the United States, Boston 1951, Vol. 4, para. 490; P.
Fauchille, Traité de droit international public, t. 1, partie 3, Paris 1926, para. 819.

Von der Heydte, G. Jurt, A. Verdross — see E. Suy, op. cit., pp. 27-29.

V. I. Lenin, On the Foreign Policy of the Soviet State, Progress Publishers, Moscow 1973, p. 17.

E. Korovin, Main Problems of International Relations, Moscow 1954, pp. 5-56; F. Ko- zhevnikov, “Some Problems of Theory and
Practice of International Treaties”, Soviet State and Law, No. 2, 1954; V. Durdenevsky, M. Lazarev, Five Principles of Peace- ful
Coexistence, Moscow 1957; A. Talalajev, Legal Nature of International Treaties, Moscow 1963, pp. 132-140; I. Lukashuk, “The USSR
and International Treaties”, So- viet Yearbook of Interational Law 1959, pp. 24-36; M. Rappaport, “Basic Principles of Peaceful
Coexistence — Criteria of Contemporary International Legality”, Pravovede- nie, No. 4, 1960.

H. Lauterpacht, “Report on the Law of Treaties”, Art. 15, Yearbook of International Law Commission (YILC), 1953, Vol. Il, pp. 154-
155; G. Fitzmaurice, “Third Report on the Law of Treaties”, YILC, 1958, Vol. Il, pp. 26-28, 40-41; H. Waldock, “Second Report on the
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A predominant majority of Western international law experts, both among the members of the ILC and beyond
it, irrespective of their methodological and con- ceptual approaches, welcomed this initiative and admitted the ex-
istence of jus co- gens in contemporary international law!C. The existence of international jus cogens has also been
recognized by representatives of the developing countries??.

In the last decade, in response to the recent events, representatives of the So- cialist doctrine of international
law have published quite a number of articles and books dealing with the problem of jus cogens, which gives us
ground to talk of a well-developed Socialist concept of international jus cogens, recognizing the ex- istence of rules

of general international law from which States are not allowed to derogate by treaty agreements inter sel2.

Summing up the discussion which took place at the Lagonissi Conference in 1966, where experts of different
legal systems were present, the Rapporteur G. Abi- Saab pointed out:

“The consensus was that international law knew only two categories of rules, dispositive and imperative
and that the later constituted the body of jus co- gens in contemporary international law ...13”

Only several international law experts deny the existence of international jus cogens, asserting, inter alia, that
there is no rule which could not be changed by a new international agreement.14

Law of Treaties”, YILC, 1963, Vol. Il, p. 120.

10 A. McNair, The Law of Treaties, Oxford 1961, pp. 214-215; A. Verdross, “Jus Cogens and Jus Dispositivum in International Law”,
American Journal of International Law, Vol. 60, 1966, p. 55; E. Suy, op. cit., pp. 17-18; C. Wilfred Jenks, A New World of Law (A
Study of the Creative Imagination in International Law), Longmans 1970, p. 169; E. Schwelb, “Some Aspects of International Jus
Cogens as Formulated by the ILC”, American Journal of International Law, Vol. 61, 1967, pp. 948-975; Ch. De Visscher, “Positivism
et ‘jus cogens’”, Revue générale de droit international public, Paris 1971, t. 75, No. 1, pp. 5-11; G. Dham, Voélkerrecht, Stuttgart,
Bd. I, 1958, S. 17, Bd. Il, 1961, S. 60; J. M. W. Verzijl, International Law in Historical Perspective, Vol. |, Leyden 1968; M. Virally,
“Réflexions sur jus cogens”, Annuaire frangais de droit international, Paris 1966, Vol. X, pp. 7-29: Ch. Shaumont, “Cours général de
droit international public”, Recueil des cours, Vol. I-1971, pp. 370-380; M. Akehurst, “The Hierarchy of the Sources of International
Law”, British Year Book of International Law 1974-1975, London 1977, pp. 274-285; R. Ago, “Droit des traités a la lumiére de la
convention de Vienne”, Recueil des cours, Vol. I1I-1971, pp. 321-323; R. Quadri, “Cours général de droit international public”,
Recueil des cours, Vol. I11-1964, pp. 245-280; Ch. Rozakis, The Concept of Jus Cogens in the Law of Treaties, Amsterdam 1976; A.
Uiloa, Derecho international publico, t. Il, Madrid 1967, pp. 184-185; L. M. Moreno Quintana, Tratado de derecho international,
t. 1, Buenos Aires 1963, p. 75, and many others. See also Con- ference on International Law, Lagonissi, pp. 86, 88-89, 91, 105-106,
112-114.

11 C.F. Amerasinghe, O. Asamoah, M’Pe Bengali, B. Boutros-Ghali, B. S. Murty, J. M. Ruda, Conference on International Law, Lagonissi,
pp. 79-83, 89, 90-91, 96, 101, 103- 104, 107-108; A. Fahmi, “Peremptory Norms as General Rules of International Law”, OZ6R, 22
(1971), pp. 383-400; T. Elias, The Modern Law of Treaties, Leiden 1974; N. Rao, “Jus Cogens and the Vienna Convention on the Law
of Treaties”, Indian Yearbook of International Law, New Delhi 1974, Vol. 14, No. 3-4.

12 G. Tunkin, Theory of International Law, Moscow 1970, pp. 168-183; G. Tunkin, “Jus Cogens in Contemporary International
Law”, The University of Toledo Law Review, Vol. 1971, No. 1-2, pp. 107-118; G. Tunkin, “International Law in the International
Sys- tem”, Recueil des cours, Vol. IV-1975, pp. 85-94; L. Alexidze, “Problem of Jus Cogens in Contemporary International Law”,
Soviet Yearbook of International Law 1969, pp. 127-145 (English text — pp. 145-149); |. Karpenko, “Premptory Norms — Jus
Cogens and Their Embodiment in International Treaties”, Soviet Yearbook of International Law 1970, pp. 204-211; L. Shestakov,
Some Questions of Jus Cogens Norms in Contempo- rary International Law, Moscow 1974; G. Geamanu, “Jus Cogens en droit
international contemporain”, Revue roumaine d’études internationales, Bucharest 1967, No. 1-2, pp. 87-105; V. Paul, “The Legal
Consequences of Conflict between a Treaty and an Impera- tive Norm of General International Law (Jus Cogens)”, OZ6R, B. XXI,
H. 1-2, 1971, S. 19-49; K. Wolke, “Jus Cogens in International Law (Regulation and Prospects)”, Pol- ish Yearbook of International
Law, 1974, Wroclaw, Vol, VI; P. Terz, “Zum Jus Cogens im demokratischen Vélkerrecht”, Staat und Recht, Berlin 7/78; J. Diaconu,
Normale imperative in dreptul international — Jus Cogens, Bucharest 1977; G. Herczegh, “La place de I'Etat dans l'ordre juridique
international (La communauté des Etats et le jus cogens)”, Comparative Law. Droit comparé, Budapest 1978, pp. 73-83. See also:
I. Lukashuk, International Legal Regulation of International Relations, Moscow 1975, pp. 148-149; A. Movchan, Codification and
Progressive Development of International Law, Moscow 1972, pp. 21-25; A. Ushakov, Sovereignty in Contemporary International
Law, Moscow 1963, pp. 125-126; A. Talalajev, Legal Nature of International Treaties, pp. 220-221; G. Ignatenko, International
Law and Social Progress, Moscow 1972; R. Bobrov, Major Problems of the Theory of International Law, Moscow 1968, p. 193; N.
Mironov, International Law: Norms and Their Legal Force, Moscow 1980, pp. 80-101; G. Haraszti, Some Fundamental Problems of
the Law of Treaties, Budapest 1973; H. Bokor-Szego, New States and International Law, Budapest 1970; H. Bokor-Szegd, The Role of
the United Nations in International Legislation, Budapest 1978; S. Nahlik, “The Grounds of Invalidity and Termination of Treaties”,
American Journal of International Law, Vol. 65, 1971, pp. 744-746.

13 Conference on International Law, Lagonissi, pp. 11, 15.

14 Y. Kelsen, Principles of International Law, New York 1967, p. 783; P. Guggenheim, Traité de droit international public, t. 1, Geneva
1967, pp. 128-129; G. Schwarzen- berger, International Law and Order, London 1971, pp. 27-56.
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Some authors, recognizing that international law as a sistem of law should contain jus cogens rules, warn
against rushing to use this institution in interstate relations because of lack of a precise definition of its content,
which in their opinion would create an anarchy in the international legal order?>.

Similar doubts were expressed by some members of the ILC during the elaboration of the draft articles on the
Law of Treaties, but at last all the members came to the conclusion that there did exist jus cogens rules in contem-
porary general in- ternational law.

It is well known that the Sixth Committee of the General Assembly at its XVIlIth Session stated the following:

“The recognition by the International Law Commission that there exist in the general positive internation-
al law of today certain fundamental rules of international public order contrary to which States may not
validly contract (jus cogens) was considered by all representatives who referred to the mat- ter as being
a step of great significance and importance for the progressive development of international law ... The
evolution of the international com- munity in recent years, above all with impetus of the Charter, helped

to turn the notion of jus cogens into a positive rule of international law®?”

Similar opinions have been expressed by representatives of States participat- ing in the Vienna Conference on
the Law of Treaties. The representative of Leba- non stressed the fact that —

“for the first time in history, almost all jurists, almost all States were agreed in recognizing the existence of
a number of fundamental norms of interna- tional law from which no derogation was permitted, and on
which the orga- nization of international society was based!’“.

Even States which expressed hesitation or doubts whether it was necessary to include in the Convention an
article on jus cogens could not deny that “interna- tional law now contains certain peremptory rules” (the United
Kingdom), that there are “certain rules like the prohibition of piracy which should perhaps be given a peremptory
character and ... other norms of international law might be recognized possessing a peremptory character ...” (Aus-
tralia)!8 or that there is “nothing very radical in the basic concept of the existence of certain rules from which no
deroga- tion by way of treaty could be tolerated” (the United States)?°.

Only a number of States insisted that international jus cogens was “an entirely new” notion (Turkey)2°.

The fact that Article 53 of the Convention was adopted by 87 votes to 8, with 12 abstaining is very significant.
If we recall that a majority of those States which voted against of abstained did admit the existence of jus cogens
in contemporary international law and disagreed only on issues connected with implementation of this institution,
we can come only to the conclusion that both the theory and law- making practice in the interstate relations main-
tain the existence of international jus cogens limiting the contractual freedom of States of behalf of interests of the
whole international community of States.

We cannot agree with those who suggest that —

“in the light of international practice, the question whether the concept of international jus cogens has
been ‘codified’ in the convention, may be an- swered only in the sense that there has been nothing to
codify?1“

The absence of cases involving reference to jus cogens cannot be evidence of the absence of the institution it-
self. At the same time, in spite of the fact that the Vienna Convention stressed the positive, consensual character of

15 K. Marek, “Contribution a I’étude du jus cogens en droit international”, Hommage Guggenheim, p. 459; P. Vella, Droit international
public, Institutions internationales, 2nd ed., Paris 1970, pp. 186-188; J. Nissot, “Le concept de jus cogens envisagé par rap- port au
droit international”, Revue belge de droit international, Bruxelles 1968, No. 1, p. 1-7; Jean-Paul Jacque, Eléments pour une théorie
de l'acte juridique en droit inter- national public, Paris 1972, pp. 154-161; T. Minagawa, “Jus Cogens in Public Inter- national Law”,
Hitotsubashi Journal of International Law and Politics, Vol. 6, Tokyo 1968, pp.16-28.

16 Report of the Sixth Committee to the General Assembly, Doc. A/5601, para. 18, 6 No- vember 1963 (emphasis added).

17" UN Conference on the Law of Treaties. First Session, Vienna 26 March-24 May 1968. Official Records, UN Publication, New York
1969, p. 297. For other similar statements see pp. 294-295, 298, 301-303, 306, 308-313, 315, 317-318, 321, 323.

18 bid., pp. 304, 317.

19 UN Conference on the Law of Treaties. Second Session, Vienna, 9 April-22 May 1969. Official Records, UN Publicaton E. 70. V. 6,
New York 1970, p. 102.

20 1bid., pp. 300-301.

J. Sztucki, Jus Cogens and the Vienna Convention on the Law of Treaties, p. 94
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international jus cogens, there is an important disagreement among scholars, regarding the legal nature, sources
and content of international jus cogens.

Chapter i

THE NOTION OF JUS COGENS IN DOMESTIC LAW

A major problem in this connection is that of the legal nature of jus cogens in contemporary international law.

We cannot agree either with those who reject any analogy between legal insti- tutions of domestic and interna-
tional laws, or with those who mechanically apply notions used in domestic law to the sphere of international law.
Since international law is a system of law, though specific and independent from domestic law — it should be con-
sidered from the standpoint of general notions inherent in every sys- tem of law which is a particular phenomenon
among other rules of social conduct. Only after that can we try to find out to what extent notions of domestic law
are to be applied to public international law. The problem of jus cogens does deserve such an approach.

The concept of jus cogens in domestic law is linked to Roman law, though neither Digesta, nor other sources of
this law mention the term?2,

Indeed, the first reference to the term jus cogens as well as an extended defini- tion of its legal concept is found
with the Pandectists of the nineteenth century — F. Savigny, G. Pukhta, B. Windcheid, Y. Baron and others?3.

All legal rules of Roman law, from the standpoint of their compulsory charac- ter, were grouped into two main
parts:

(a) peremptory or absolute law, i. e., jus cogens or, using the term of Roman sources of law, jus publicum;
(b) permissive law or jus dispositivum.

The peremptory rules excluded any freedom of the contracting parties in establishing legal relations inter se
differing from a peremptory prescription. These rules demanded proper actions (a contract should be made in a
form requested by law) or omission.

The permissive, dispositive legal rules admitted a contractual freedom of individu- als and could be implement-
ed only if the contracting parties had not used the right to determine for themselves the content of a given contract.

Hence, private persons — subjects of law — were entitled to create an instrument having legal force only in the
sphere of private law and only by proper contracts (deals, agreements).

Some legal norms had explicitly peremptory character and contracts contrary to them could easily be annulled
by the court. However, many legal norms did not clearly express their peremptory character and the court itself
had to determine the nature of the norm in question. In this case, the court was to be guided by the formula: jus
publicum privatorum pactis mutari non potest (public law cannot be changed by agreement made between private
persons).

In spite of the fact that Ulpian included in jus publicum questions dealing with the legal status of priests, reli-
gious cults and rights and duties of magistrates, i. e., norms ad stadum rei Romanae spectat (dealing with the status
of the Roman State), actually jus publicum in ancient Rome was used as a term embracing:

(a) an aggregate of legal norms determining the political structure of society, activities of State authorities,
the participation of people in political admini- stration, punishment of offenders, collection of taxes, etc. ;

(b) an aggregate of peremptory norms embracing not only public law, in its strict sense, but also rules of private
law (a most carefully developed part of Roman law) serving as a pivot of this branch of law.

The necessity of slave-owners to fix and develop by legal norms their main political and economic demands

22 see E. Suy, op. cit., pp. 18-19.

23 F, savigny, System des heutigen romischen Rechts, Berlin 1849, t. VI, S. 35; B. Windcheid, Lehrbuch der Pandektenrecht, Bd. I,
DUsseldorf 1875, para. 30; G. Pukhta, Course of the Roman Civil Law (Russian translation), Moscow 1874, para. 110; J. Bar- on,
System of the Roman Civil Law (Russian translation), Ess. |, book I, St. Petersburg 1909, para. 12.
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emerged as the institution of jus publicum, i. e., jus cogens — legal rules having absolutely peremptory character.
That is why peremp- tory norms primarily regulated spheres which dealt with the political structure of society. But
even in private law, where most of the legal norms were of a jus dis- positivum nature, the peremptory norms played
a very important role, channelling the legal relationship of private persons in the interests of the whole slave-own-
ing class.

Struggling for political power, the bourgeoisie adopted from the Roman le- gal system both the division into
public and private laws and the division of legal norms into peremptory and permissive ones, adapting them to the
economic and political needs of the new ruling class.

The classification of legal rules used by the Pandectists of the nineteenth cen- tury aimed at justifying the legal
order established by the bourgeoisie with refer- ence to the authority of Roman law. Later this division of legal
norms into jus cogens and jus dispositivum was widely accepted, becoming one of the main parts of the bourgeois
theory of law. This classification has been brought up to the present time: French, Italian and Spanish literature uses
the term “imperative”, the English labels it as “peremptory”, the German — “Zwingende”?*.

The same applies to the developing countries which have accepted and introduced the institution of jus cogens
in their legal systems. N. Rao stresses the point that “the concept of jus cogens ... finds reception and recognition in
all the principal legal systems of the world”2°.

Without recognizing the division of law into public and private, the socialist concept of law also accepts the
classification of legal norms according to a degree of compulsion of the rules of conduct expressed in them. Some
Soviet authors pre- fer to use the term “categorical norms”2° but the meaning of this term is the same as that of
“imperative” which is accepted by a majority of Soviet writers of law.2” One of the latest manuals dealing with the
Soviet law determines “the imperative norm” as —

“a prescription addressed to bodies or individuals, which is expressed in the categorical form; no deroga-
tion from this prescription is allowed.

The imperative character of such a norm is usually obvious due to its content or is stressed by the legislator
with reference to its peremptory character.

The dispositive norms grant to the participants of (legal) relations the pos- sibility of settling issues by
themselves and to choose at their own discretion the most beneficial modes of conduct; if the participants
have not used such a right, the rule of conduct expressed in a given norm will enter into force.2®”

The peremptory norms (jus cogens) exist in every domestic legal system inde- pendently of judicial discretion:
the court can only declare a contract void invoking the illegality of its object. Only in certain circumstances, when
a norm does not explicitly forbid any derogation, the court is entitled to interpret a given rule as a peremptory or
permissive one, taking into consideration the interrelation between a contract under consideration and the value of
the norm concerned. The predomi- nant majority of the peremptory rules either have never been derogated from
by the contracting parties (constitutional, administrative, criminal legal rules) or the court had no alternative but
to recognize their jus cogens character. Very rarely the court invokes principles deduced from the legal and moral
foundations of a given legal system as a whole, invoking “public policy” or “good moral”.

The existence of the judicial system is not an absolute requirement for the existence of jus cogens. This system
is a part of the State machinary called upon to implement all violated legal rules — both peremptory and permissive
ones.

24 Julliot de la Morandier, Droit civil, Livre 1, Paris 1958, para. 28, 2; R. David, H. P. de Vries, The French Legal System. An
Introduction to Civil Law System, New York 1958, pp. 99-104; L. Ennekzerus, Course of German Civil Law (Russian translation from
Ger- man), Moscow 1949, Book |, para. 45.

25 N. Rao, “Jus cogens and the Vienna Convention on the Law of Treaties”, Indian Journal of International Law, New Delhi 1974, No.
3-4, p. 385.

26 p. Nedbajlo, Application of Soviet Legal Norms, Moscow 1960, p. 80; A. Pyontkovsky, “Norms of Socialist Law”, Theory of State
and Law (Fundamentals of the Marxist/Le- ninist Doctrine of State and Law), Moscow 1962, p. 438.

27 A. Shebanov, “Norms of Socialist Law”, Theory of State and Law, Moscow 1968, p. 442; General Theory of State and Law,
Leningrad 1961, pp. 340-341; A. Pygolkin, “Norms of Soviet Socialist State and Their Structure”, Questions of General Theory of
Soviet Law, Moscow 1960, p. 176.

28 The Soviet Law (Ed. by prof. N. A. Teplova), Moscow 1980, p. 27.
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The assertion that peremptory norms can exist only under the vertical system of law, where any legal normis an
order addressed by the State authority to the members of a given society, is correct only partially since it does not
take into ac- count the binding element of the norm-creating capacity of the State authority and its class content.

Peremptory rules, like other norms of domestic law, express common interests of the politically and econom-
ically ruling class (classes) or, as is the case in a socialist society, those of the whole people. The common interests
condition the formation of the common will of the ruling social forces, which expresses itself in the will of the State
taking the form of legal rules.

A norm-creating body is not only an organ whose will stands above the wills of class opponents, but it juridically
fixes the common class will, which is above the individual wills constituting this will.

The peremptory norms bind not only all individuals and juridical persons, but all the State bodies entitled to
enter into contractual relations with other subjects of law. Therefore, the State will appear as a self-binding force
establishing peremp- tory rules for all subjects of law, including itself. At the same time any jus cogens norm can be
changed or even abrogated by the State authority when it is required by the interests of the ruling class, and if the
class struggle, the disposition of major political forces and other factors afford such an opportunity. The jus cogens
norms are not something absolutely beyond the will of human beings; on the contrary, they are a product of the
State will of the dominant class (classes) or entire people and express the common will of members of these social
groups aimed at establishing compulsory fundamentals of the legal order, derogation from which is not permit- ted
even by the mutual consent of each and all subjects of law, including the State organs.

The participation of “ruling individuals” in forming the common State will creates a peremptory rule which
legally binds every participant as well as those who do not participate if they constitute a minority group. In this
sense the pe- remptory rules can be considered as a result of an agreement or co-ordination of wills of the majority
of members of politically dominating social groups aimed at restricting the freedom of will of individual members.
The co-ordination of wills, does not exclude the existence of jus cogens: on the contrary, it presupposes such an
existence.

One should not attempt to identify jus cogens with the hierarchy of norms since the latter depends on levels
of the legal force of rules which, in their turn, depend on the levels of bodies competent to enact or sanction legal
norms.

The specificity of jus cogens lies in the degree of legal bindingness of prescrip- tion formulated in a given rule.

There can be a jus dispositivum norm standing above one having a jus cogens character due to the fact that the
former is a constitutional law, or even just simply a law, and the latter belongs to a subordinate normative legal act
other than the law.

There is a leading tendency among authors writing on law to identify peremp- tory rules of jus cogens with the
notion of ordre public or public policy.

Summing up the consideration of various authors, V. Paul comes to the con- clusion that “the expression jus
cogens is not often used expressis verbis and is frequently covered by the term international morality, public policy,
etc.” 2,

Such an approach does not seem justifiable since it ignores the historical devel- opment of the notion of jus
cogens, particularly as it was elaborated by the Pandec- tists who introduced such a classification. There is no doubt
that these two notions stand very close to each other, but there is a significant difference between them.

As E. Schwelb correctly pointed out:

“The concepts of ordre public or public policy, which are known to the civil law and to the common law
systems, do not entirely coincide with the con- cept of jus cogens3°.”

In what correlation are peremptory norms with “ordre public” public policy accepted by all legal systems exist-
ing in the world? | imply here “ordre public in- terne”, leaving aside the notion of “ordre public international”, which
belongs to private international law and cannot be applied to the problem of jus cogens in its present context.

Western authors usually stress “the difficulty” of defining public policy with precision. | can agree that every-

29V, Paul, op. cit., p. 25.
30 E. Schwelb, op. cit., p. 948
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body who tries to examine the problem of public policy (ordre public) in municipal law will meet a wide divergence
of opinions. However, this divergence mainly concerns the problem of the content of this insti- tution. As a rule, the
authors mention only some, most typical cases taken from the judicial practice3!. As to the object of these norms
there is a wide consensus among legal experts representing different legal systems — they consider ordre public as

n o u

an aggregate of rules protecting the “common interests”, “common benefits” of a society as a whole.

As was mentioned above, some legal norms clearly express their peremptory nature. But as far as contractual
freedom in bourgeois private law had been legally fixed, it became necessary to establish certain limits on the use
of this freedom and subject it to the interests of the ruling class as a whole.

Article 6 of Napoleon’s code modified the well-known formula of Digesta in the following way: “On ne peut
déroger par des conventions particulieres aux lois qui intéressent l'ordre public et les bonnes moeurs.”

At that time, the judicial practice of France used to recognise as contrary to “ordre public” contracts conflicting
with norms regulating the State’s political structure, functioning of State bodies, civil status of persons, etc. The
same charac- ter was applied to this institution in other new bourgeois interests, preventing any restoration of feu-
dal legal relations. This progressive role of application of public policy was later emasculated by the judicial practice,
prompted by the aggravation of the class struggle within the bourgeois society. Nevertheless, ordre public, or public
policy, is one of the commonly recognized institutions of the Western legal systems defending the basis of bourgeois
socio-economic system.

As to the correlation between ordre public and bonnes moeurs, there is no agreement among Western schol-
ars, and even judicial practice hardly differentiates between these two categories. While K. Marek considers ordre
public as a neces- sary part of positive law, excluding moral categories32, D. Lloyd, on the contrary, points out that:

“There is no yardstick by which the exact line of demarcation between pub- lic order (ordre public) and
morality (bonnes moeurs) can be determined. While those who stress the social purpose of all law are dis-
posed to regard morality as no more than an aspect of public order (ordre public), others seek to found law
upon a moral order inherent in Western society, so that conceptions of morality inevitably take first place,
at any rate as an ideal to which law should seek to conform. English law, by stretching public policy to cover
both these categories, and by its tendency at any rate since Bentham to stress the separateness of law and
morality, seems more preoccupied with the social than moral consequences of particular transactions33.”

It should be noted that German law, using the term “gute Sitten” (good morals) comprehends ordre public as
well as bonnes moeurs3*.

Consideration of cases which have been discussed by different authors leads to the conclusion that, using the
term “ordre public” or public policy, the court both in civil law and common law countries usually reffered to norms
of existing positive law (constitutions, codes, ordinary laws, acts of the executive bodies, judicial prec- edents) and
very rarely to moral principles, i. e., “good moral” in its strict sense. These moral principles are not only those on
which the bourgeois legal conscious- ness is based, but those moral precepts which are the result of social devel-
opment of a given society united by historical traditions, culture, religious convictions and which every State has to
protect to keep the social and political life going on the desired direction.

The Marxist-Leninist theory of law has always stressed that even in an exploit- ing society the ruling class has
to use State power “to fulfil common tasks deriv- ing from the nature of any society”3> and, therefore, to exercise
“common social functions” — necessary for every human society at a particular stage of its social development3®.

Protecting basic economic, political and legal institutions established after the October Revolution, the Soviet
law has established and developed the notion of or- dre public in domestic law. In spite of the fact that the bulk of
legal rules of Soviet law is of peremptory nature Soviet civil law, though rejecting division into public and private

31 Julio de la Morandier, op. cit., Livre 1, para. 208, Livre 2, paras. 364-367; L. Ennekzerus, op. cit., p. 177; H. F. Lusk, Business Law.
Principles and Cases, 5th ed., 1957 (Russian translation), Moscow 1961, p. 173.

32 K. Marek, op. cit., pp. 427-428, 432.

D. Lloyd, Public Policy. A Comparative Study in English and French Law, University of London, 1953, pp. 27-28.

L. Ennekzerus, op. cit., para. 177.

35 K. Marx and F. Engels, Selected Works, Vol. 25, Moscow p. 422.

D. Kerimov, Philosophical Problems of Law, Moscow 1972, p. 144; S. Alekseyev, The Social Value of Law in the Soviet Society,
Moscow 1974.
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laws, recognizes a wide autonomy of contractual parties under condi- tion that they “should observe the laws, re-
spect the rules of socialist community and moral principles of the society building Communism”.

This formula, contained in Article 4 of the Fundamentals of Civil Legislation of the USSR and the Union Repub-
lics, 8 December 1961 (see also Article 5 of the Civil Code of the Georgian SSR, 1964), states the notion of ordre
public interne, which embraces not only norms of positive law, but also political and moral de- mands of the whole
people which can be applied by the court as principles deriving from “the common origin and purpose of Soviet
legislation” (Article 12, the Funda- mentals of Civil Court Procedure of the USSR and the Union Republics, 1961).

Therefore, these political and moral principles can be applied by a judicial body on an extraordinary basis,
when the latter finds something lacking in the exist- ing legal norms and solves the case under consideration by
analogy with “the spirit of the law”, i. e., the court applies not a particular positive legal norm, but deduces a princi-
ple from political, moral and legal demands permeating the whole legal structure of socialist society.

It is obvious that in every legal system ordre public, or public policy, is largely an aggregate of peremptory rules
of positive law stating “the basis of the whole le- gal system”, “common benefits and justice”, “common interests”
of a given society, and only then purely moral and social demands which the ruling class finds necessary to preserve
against the freedom of the will of individual subjects of law.

In every politically organized society the economically dominant class de- fends its interests, authorizing the
court to settle the question of the consistency of a given contract with the political and legal demands acceptable to
the ruling class at a given stage of the development of society. The application of the reservation on ordre public is
an exception rather than a rule in the judicial practice within States, while acts of annulling contracts contravening
laws take place on the usual basis. To what extent the court really defends “the common interests” and “public mor-
al” of a given society depends on the class nature of this society, on its socioeconomic system and legal structure.

Socialist society, excluding exploitation of man by man based on the private property of means of production,
puts the court on guard of the common interests of the whole people.

Jus cogens differs from ordre public by its scope — all rules of public policy belong to jus cogens, but not every
rule of jus cogens is of ordre public nature. Even F. Savigny stressed the fact that some jus cogens rules protect the
rights of private persons (the limitation of a person’s legal capability due to age), others express “moral fundamen-
tals and public welfare”3’.

Therefore, a jus cogens norm can have vital social value prompted by laws of societal development, fixing one
of the most important moral-political demands of the ruling social forces. On the other hand, it can be a mere rule
of conduct considered by the ruling class, classes or the whole people as one which should be given peremptory
character depending on the need of establishing some key rules in particular branches of the existing system of law.

Taking into account the above considerations, we can come to the following
conclusions:

1. Jus cogens in domestic law is an aggregate of:

(a) rules of positive (enacted or sanctioned by the State) law expressis verbis not allowing any derogation from
their prescriptions to the contracting parties which want to establish legal relations inter se;

(b) rules of positive law, which do not explicitly express their peremptory character but their content and place
within the whole legal system or particular branches presupposes their peremptory character protecting the
fundamentals of the juridical superstructure in a given society;

(c) certain general principles deduced from the political and moral demands of the economically and politically
dominant social forces on which the whole legal system is based.

2. Only the last two groups of norms can be covered by the notion of public policy, ordre public, in which the ju-
dicial system plays a significant, but not a decisive role since the judge’s discretion is not unlimited and should
stay within the existing legal order, at least from the theoretical point of view.

3. In every legal system, jus cogens rules are the result of the common will, common consent of the members
of the economically and politically ruling class (classes) or the whole people, establishing through the politi-
cal machinery legal rules which are absolutely binding upon all individual subjects of law, including “the ruling
individuals” who have to yield to the common interests and the common will of the ruling forces as a whole.

37 F. Savighy, op. cit., p. 35.
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Therefore the notion of jus cogens does not exclude an element of self-bind-ingness; on the contrary, it presup-
poses the existence of such an element without which no norm-creating process can be understood.

Chapter Il

THE LEGAL NATURE OF JUS COGENS IN CONTEMPORARY INTERNATIONAL LAW

Turning to international law we should determine whether the above-men- tioned notion of jus cogens can be
applied to this system of law.

The doctrine of international law comprises a wide spectrum of views — schol- ars, basing on their concepts of
international law in general, take from “ordre public interne” those features which fit their model of international
jus cogens.

Representatives of the natural law concept, identify jus cogens with public policy and good morals, placing
them above the will of the subjects of law. They consider international jus cogens as certain moral-ethical im-
peratives inherent in human beings, in their society and legally binding upon all States regardless of their will and
irrespective of whether they have been fixed or not in customary or treaty rules; for, as A. Verdross puts it, “Only
common rational and moral life of members can be the content of international law”. The author divides perempto-
ry norms into those of “positive international law” and norms of “world moral order”, the latter extending beyond
positive international law38.

R. Quadri places international jus cogens among the “primary principles” standing above customary and
treaty obligations3?, and belonging to the realm of “a psychological feeling of the collective body” capable of impos-
ing its will upon individual members*9. The author continues:

“rien n’'empéche de parler d’un ordre public international au sens do droit international public, c’est-a-dire
d’un ensemble de régles obligatoires (jus cogens) qui effacent toute regle contraire soit d’origine cou-
tumiére, soit d’origine conventionnelle ou pactice*?.

Other sholars, placing the notion of jus cogens (public policy) within the framework of positive domestic
law and connecting it with legislative and judi- cial bodies, find it difficult to transplant this institution to interna-
tional law, where subjects of law create and execute rules of law themselves, until the international community of
States has developed into a community with a higher degree of or- ganization.

“To sum up, — writes J. Sinclair, — there is a place for the concept of jus cogens in international law. Its
growth and development will parallel the growth and development of an international legal order ex-
pressive of the consensus of the international legal order is, at present, inchoate, unformed and only just

discernable®2“.

G. Schwarzenberger, basing on the presumption that there is no “general in- ternational law” (described by
him as “customary law”) which cannot be changed by treaties, totally denies the existence of international jus
cogens. He admits that States can create by treaties a “consensual jus cogens” but, in his opinion, it cannot be jus
cogens in its proper meaning*3.

Hence, while some authors adhere to international jus cogens, denying the importance of the will of States,
and particularly the factor of their consent, others, recognizing the importance of the will of States in the norm-cre-
ating process in the international arena and the specificity of international law, come to the conclusion that partic-
ularly leaves no room for the existence of international jus cogens, which, in their opinion, cannot have either “a
consensual character”, or “a metapositive, natural law character”.

38 A. Verdross, Volkerrecht (Russian translatin of the 4th edition), Moscow 1959, pp. 107, 185-186.

39 R. Quadri, “Cours général de droit international public”, Recueil des cours, Vol. Ill — 1964, p. 335.

40 1bid., pp. 319-321, 330-331.

41 bid., p. 335

42, Sinclair, Vienna Convention on the Law of Treaties, Manchester, 1973, p. 139; see also Ch. Rousseau, Droit international public,
t. 1, Paris 1970, pp. 150-151 and others mentioned above in footnote No. 15.

43 G. Schwarzenberger, International Law and Order, London 1971, p. 29.
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It is difficult to agree either with the former or the latter.

The Marxist-Leninist approach to the problem of international jus cogens is based on its concept of general
international law and primarily on the legal nature and social content of the latter.

Realities of contemporary international relations show that the international community of States constitutes
a specific international system based on the prin- ciple of self-government.

G. Tunkin points out that this system includes:

“States and statelike entities, peoples and nations fighting for their inde- pendence, which are actually

States in the process of formation; intergov- ernmental organizations and other associations of States,

relations between these elements; it also comprises international law and other social norms operating in

international relations, involving States with diametrically different social systems, peaceful coexistence
among which is an objective ne- cessity of present-day international life?4.”

Norms of international law are established on the basis of agreements between States which are both the “leg-
islators”, “executives” and “defenders of norms es- tablished”, and these norms fix rules of behaviour acceptable
and beneficial to the ruling classes of all or a majority of the States at a given stage of the development of interna-
tional relations.

Contemporary general international law is of a generally democratic nature, it is neither socialist, nor capitalist
international law, it reflects the co-ordination of the will of States with different socio-economic systems aimed
at establishing a mutually acceptable legal rule of conduct meeting the class interests of the par- ties involved at
that particular moment. This common co-ordinated will does not dissolve one class will into another. At the same
time, it is not a mere sum of these wills, since every agreement turns into a common will reflecting mutually con-
di- tioned and socially adjusted different wills which are brought together under the pressure of existing objective
factors responsible for the emergence of common interests: the existence in these States of two different econom-
ic bases and derivate world and local economic relations, political, social, cultural and other factors forc- ing the
ruling classes to resolve international problems by taking into consideration mutual, even conflicting interests. It is
the meaning of the term “common interest” that is an objectively existing phenomenon forcing States to seek to
establish le- gally binding rules reflecting the results of their cooperation and struggle.

The State will of ruling forces, even representing different socio-economic systems, can be mutually co-or-
dinated; this brings to existence a concrete common will of the States involved, establishing mutually acceptable
political or legal rules of conduct which provide each State with a necessary freedom of action dictated by the final
class goals using these rules but within the limit outlined by the latter.

Commenting on the Final Act of the Helsinki Conference on Security and Co- operation in Europe, L. I. Brezhnev
pointed out that this Act reflected compromises, which were beneficial for peace, without erasing differences in the
ideology and social systems; the Act expressed “the common political will of the Statespartici- pants” in conditions

of the existence of States with different social systems*®.

Such a political will can be expressed either through mere political statements, understandings, declarations,
etc., or fixed in legally binding forms accepted and recognized by the States.

When a rule is recognized as legally binding by all or almost all States of the world it means that a common
co-ordinated will of the international community of States has emerged; after that, it is this will, formed on the
basis of obligation of a given rule of general international law.

One or a number of States cannot bar the process of formation of the common will of the international com-
munity of States, cannot undermine the generally rec- ognized character of a given rule since a predominant major-
ity of States with dif- ferent socio-economic systems have expressed their will of this subject. Dissenting, opposing
States are exempt from this rule (unless they later recognize its legally binding effect) under condition that they will
not violate the rights of other States formulated by this rule.

The terms “generally recognised” and “legally binding” (rule) mean the same for consenting States, and any
violation of a given rule gives rise to legal respon- sibility entitling the infringed State to resort to means whose

44 See G. Tunkin, “International Law in the International System”, Recueil des cours, Vol. IV — 1975, pp. 59-60; I. Likashuk,
International Legal Regulation of International Rela- tions, Moscow 1975.
4 Pravda, 2 August 1975.
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froms have also been agreed upon either by the international community as a whole or by the conflicting States
themselves. Therefore, the common co-ordinated will of the international community is not something standing
above the will of States or a mysterious phe- nomenon which cannot be understood (G. Tripel)*®, or spontaneous
legal feeling (R. Ago)*’, or psychological feeling of a collective body (R. Quadri)*8. It is the common consent of
States and consequently their common will to impart to their relations a specific, legally binding form which cannot
be ruptured arbitrarily by any State participating in the formation of this will, without adverse consequences, the
latter having settled and recognized legal forms.

Nevertheless, the will of a State regarding the existent international legal order is not unlimited. Though the
majority of international law rules bind a State only under condition that the latter has expressed its will to accept a
given rule, contem- porary general international law contains rules whose legal force is absolute for each member
of the international community of States, i. e., irrespective of whether these rules have been recognized by the
already existing States or by new ones, including a new government coming to power in an already existing State.

In this case “general recognition” should be very close to “universality”: there should be a common co-ordi-
nated will of all or almost all States based on the con- sent of an overwhelming majority of States of each group
— socialist, developed capitalist and developing countries. Therefore, “the generally recognized” charac- ter here
coincides with “the generally binding” force of such rules.

This does not mean that one group of States forces another to accept its will. It only means that the interna-
tional community of States as a whole cannot allow individual States to undermine the legal order established by
this community, fixing the most vital generally recognized moral and social values which have emerged as a result of
the progressive development of mankind and are conditioned by the necessity to maintaing peaceful coexistence
of States with diamertically different socio-economic systems in the present day world.

Contemporary general international law is a product of a long historical devel- opment of the human society.

Indeed, struggling for political power within the feudal society, the bourgeoi- sie put forward moral-political
and legal ideas progressive for that time, accumulat- ing everything that had been done before and adding new
demands prompted by the capitalist mode of production. Nobody can deny the revolutionary character of the bour-
geois natural law concepts of the seventeenth-eighteenth centuries, both in domestic as international spheres. It
was the period when the concept of funda- mental rights of nations emerged. Step by step these ideas, declaring
the equality of peoples, inviolability of their sovereignty and territorial integrity, etc., have been put into legal forms,
transforming the feudal legal structure into bourgeois.

V. l. Lenin pointed out that the entire nineteenth century, the century which gave to humanity as a whole civili-
zation and culture, passed under the sign of the French Revolution, which gave to the entire world such fundamen-
tals of bourgeois democracy as “freedom, equality, and fraternity”4°.

At the beginning, bourgeois ideologists and statesmen, while ascribing legal force to natural law precepts, used
to recognize the common consent of States as a source of particular and general international law of “the Christian
community of States”. Lately, after the bourgeoisie had come to power and had expressed its political demands
as legal rules of positive international law, the consent of States became the only norm-creating source in the in-
ternational arena. Rules of inter- national law created primarity by the great powers of Europe and America and
imposed upon small bourgeois countries, constituted the law of civilized nations, the latter declared to be formally
equal to each other. The community of “civilized States” was a closed society admission to which for a new State
depended on the common consent of its members, of course largely on the consensus of the great powers, and on
condition that “this new member would recognize the existing gen- eral international law of civilized States”.

The then existing international law consisted of two categories of rules: (a) norms and principles of “general
international law”, i. e., mostly commonly recog- nized customary rules, and (b) norms and principles regulating
interstate relations on a local level — treaty and customary rules binding upon two or more States. It was the first
group of norms that was obligatory for a new member irrespective of its will. After admission into “the community
of civilized States” the new State was formally put on the same footing with the “old members” with regard to all

46 G. Triepel, “Les rapports entre le droit interne et le droit international”, Recueil des cours, t. 1, 1923, pp. 82-85.

47 R. Ago, “Positive Law and International Law”, American Journal of International Law, Vol. 57, 1957, p. 728.
48 R. Quadri, “Le fondement du caractére obligatoire du droit international public”, Re- cueil des cours, Vol. I-1952, pp. 624-629.

49V, I. Lenin, Collected Works, Vol. 38, p. 367.
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rules which could emerge in future —the principle of sovereign equality of States was closely linked to the principle
that no rule could be imposed on a State without its consent. The principle of sovereign equality of States, under the
dominant theory, was presented as the basis of international law, expressing moral-ethical precepts of the Christian
civilization. While the majority of these precepts were declared to be embodied in customary and treaty rules, some
of them were proclaimed to be the fundamentals of humanity, being in force independently of positive law.

Considering this concept of “the international community of civilized States”, we should keep in mind the
narrow class nature of the bourgeois theories of law in general and those of international law, in particular: indeed
the right to war was one of the means for settling international disputes, the right to sovereign equality was often
reduced to nothing by treaties imposed by great powers upon small bourgeois States. Besides that, both in theory
and practice the inalienability of the fundamen- tal rights of nations (States) belonged, at this stage, only to the
European and Amer- ican big and small bourgeois States and to a number of powerful feudal monarchies surviving
in Europe. As to other “non-Christian” States and peoples, located on the Asian, African and American Continents,
they, with some exceptions, were placed outside “the civilized world” and turned into an object of occupation and
coloniza- tion on the part of European “civilized States”. The capitalist States either imposed on these peoples un-
equal treaties or directly subjected them to the economics and administration of the metropolises. In this area the
capitalist, later imperialist States were bound only by “rules of humanity and justice”®® which could not save the
colonized peoples from barbarous invasions and the cruelty of colonial troops and administrations. This fact has
been recognized even by Western scholars®?.

However, the concept of fundamental rights of States, including rights to in- dependence and equality with
other members of the international community, like the whole bourgeois theory of natural law in the seven-
teenth-eighteenth centuries, played an important role in the development of international law. The positivistic
approach which dominated in the theory of international law in the nineteenth-twen- tieth centuries was not so
rigid as the positivism in the general theory of law which, rejecting all social and moral considerations, recognized
only a law established by the will of States in accordance with settled procedures®2. While the fundamental rights
of peoples were changed by the positivists into the fundamental rights of a specific abstract entity possessing its
own will, by the beginning of the nineteenth century this concept continued to play a progressive role in the inter-
national arena. It was used by small bourgeois States, and first of all by new Latin American States, to protect their
independence against the dictatorial policies of great powers and in their struggle for further domcratization of the
existing international legal order within the framework of “civilized States”.

Therefore, by the beginning of the twentieth century the theory of consent of States as the basis of obligation
of international law was dominant in the bourgeois theory of international law. This theory, and even practice,
recognized the existence of principles and rules (norms) constituting the pivot of the legal order, protecting the
moral-ethical fundamentals of the “civilized world”, derogation from which was forbidden even by mutual consent
of States. Though the term jus cogens was not used, the meaning of this notion was obviously present both at the
scientific®® and diplomatic (international law) levels®%.

The Great October Socialist Revolution brought into the international arena radically new revolutionary ideas
and international law practice, pursued by the first proletarian State building a socialist society. The Soviet State,
basing on the Marxist-Leninist theory of the State and law, emerged as a State protecting everyt- ing progressive
and democratic that had been introduced into international law by human history, by the bourgeois revolutions and
their progressive ideology, as well as by the international practice of the community of “civilized States”. The Soviet
Government, from the beginning of its existence, recognized the bulk of fundamen- tal rights of States (sovereign
equality, non-interference, territorial integrity and so on) and rejected all reactionary, non-democratic principles:
the right to war, to the subjection and colonization of other peoples. The Soviet Government rejected the notion of
“community of civilized nations” and declared the right of every nation to self-determination as one of the funda-
mental principles of international law.

50 See F. Liszt, Das Volkerrecht (Russian translation), St. Petersburg 1912, S. 6-7.

51 See J. Verzijl, International Law in Historical Perspective, Vol. |, Leyden, 1968, pp. 437-438.

52y, Baskin and D. Feldman, The Teaching of Kant and Hegel on International Law, and the Present, Kazan 1977, p. 55.
53 See above footnote No. 52.

>4 See Preamble of the Hague Convention (V) Respecting the Laws and Customs of War on Land (18 October 1907).
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Under the consistent influence of Soviet foreign policy, introducing new legal forms of interstate relations,
particularly towards peoples of the East bordering the Soviet State, which had never known before really equal
legal relations with great powers, general internatinal law has undergone substantial changes: former bour- geois
principles and rules that proved applicable to the new conditions prompted by the existence of two diametrically
different socio-economic systems have been further developed and filled with new, more democratic content (sov-
ereign equality of States, non-iterference in domestic affairs, inviolability of the territorial integ- rity of States, pacta
sunt servanda, good faith); as to new principles, introduced by the Soviet Government and very quickly penetrating
into the legal conscious- ness of progressive mankind, it took some time to get them introduced into general inter-
national law (the principle of peaceful co-existence of States irrespective of their socio-economic systems, ban on
the use of war as a means of national policy, recognition of the right of colonial and dependent nations and peoples
to self-deter- mination and equality, respect of human rights, and so on).

Joined by the other socialist States, which emerged after the Second World War, supported by new indepen-
dent States of Asia, Africa and Latin America, the Soviet Union has been continuing the struggle for the democrati-
zation of international law. As a result of this policy, new, radically new international law has been created — contem-
porary international law is a new historic type of international law based on the principle of peaceful coexistence
of States with different socio- economic systems. Contemporary general international law is the law of peace, is the
law binding all the States of the world and rejecting inequality of nations and the division of them into “civilized”
and “non-civilized”>>. One of the important peculiarities of contemporary international law lies in the fact that
its main trend is the defence of peace and security of nations, strengthening of neighbourly and friendly relations
among all States of all parts of the world, defence of the rights of individuals regardless of race, sex, language and
creed and other moral values of today’s mankind.

Today there is not a single corner on the Earth where an overwhelming major- ity of people does not under-
stand the justice of lasting international peace and secu- rity of nations based on the principles of self-determina-
tion of nations and peoples, non-interference in the domestic affairs of States, and mutually beneficial economic
and cultural co-operation. It can be affirmed that at the present stage a uniform legal consciousness of progressive
mankind has emerged perceiving a whole complex of norms which should be followed by the participants of inter-
national law relations; these are moral and political principles worked out by progressive mankind, the ones to be
followed by States in the world arena. V. I. Lenin called it “the legal con- sciousness of democracy, in general, and of
the working classes, in particular”®.

Many of these norms, due to the efforts of the USSR and other Socialist coun- tries, have been partly of fully
embodied in the principles of contemporary interna- tional law. A part of them still lies in the sphere of moral and
political demands of progressive mankind, being of an objective nature, that is they necessarily emerge in public
consciousness from certain economic relations regardless of whether in- dividuals or individual classes want it.
These demands are a product of the progres- sive development of mankind from the moment of its emergence up
to our days, stemming from the objective necessity of peaceful coexistence of States with dif- ferent social systems,
which determines the whole course of present international relations.

A number of these moral norms are so axiomatic that they are ascribed the character of “natural law”, standing
by their legal validity above the positive law ir- respective of time or social conditions. In reality, the “naturalness” of
these norms, as seen from the foregoing, can be explained only by specific historical situations, and certain stages
in the development of human society which engender appropriate political and other demands.

At the same time one should not confuse the moral and political precepts of progressive humanity with legal
norms which impart a legally obligatory nature to them. Until the moral norms are fixed in law they, with all their
effectiveness as factors influencing the behaviour of States, cannot serve as a source of law; they remain as non-le-
gal demands finding their expression in different political and other social slogans and principles advanced by
the public opinion and peace- loving States. This is precisely the point that is “forgotten” by representatives of the
natural law trend when they dissolve law in morality: moral factors in contempo- rary international law play a great
role in imparting to certain norms of international law the nature of general human values and in strengthening
their legal compulsory nature; however, such factors cannot replace legal rules within the international legal order.

55 G. Tunkin, “International Law in the International System”, Recueil des cours, Vol. IV- 1975, pp. 41-55; R. Bobrov, Major Problems
of the Theory of International Law, Lenin- grad 1968, pp. 58-121; G. Ignatenko, International Law and Social Progress, Moscow
1972, pp. 24-65.

56 V. 1. Lenin, On the Foreign Policy of the Soviet State, Moscow 1973, p. 12.
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The fact that contemporary general international law fixes the moral values of progressive mankind does not
change the general democratic character of this system of law, it remains a result of mutually co-ordinated wills of
States with different socio-economic systems. Many of these values serve the interests of any State irrespective of
its socio-economic system, protecting its security and indepen- dence. Only most reactionary social forces, including
those ruling in some States, dare to reject some commonly recognized values fixed by general international law, and
openly adhere to fascism, colonialism, apartheid, which flagrantly violate the United Nations Charter’s principles.

The progressive, generally democratic character of general international law is particularly expressed in its
fundamental principles enumerated in the Preamble and Articles 1 and 2 of the United Nations Charter, which were
developed by the United Nations Declaration on Principles of International Law (1970) and the Final Act of the
Helsinki Conference (1975). This character has been reflected in other principles and norms contained in different
branches of international law called upon to preserve the fundamentals of contemporary international legal order
from any violation on the part of one or more States in case the latter decides to under- mine peace and security
of States and peoples, the main principles of humanity, fundamentals of diplomatic and consular relations, as well
as the main principles of international co-operation of States in spheres vitally important both to a State and to the
international community of States as a whole.

All these rules (principles) are mandatory for any State, which cannot violate them in regard to another State.
However some of them can be derogated from by the mutual consent of States. There are many such legal rules.

It will suffice to mention the principle of inviolability of diplomatic immuni- ties of persons entitled to possess
them, many rules constituting the institution of high seas (the inviolability of civil ships from any action on the part
of vessels of other States connected with stopping, searching, arresting on condition that the former have not
committed an illegal act), the right of peaceful passage through the territorial waters of other States, the inviolabil-
ity of land, air and water frontiers of States, and other principles and more concrete norms of general international
law.

All these rules can be derogated from, that is substituted by other rules of conduct established on a consensu-
al basis by contracting States and reducing or abrogating the above-mentioned rules only in regard to the mutual
relations of those States.

However, in contemporary general international law there are norms deroga- tion from which cannot be al-
lowed to States through their mutual consent. These rules belong to positive international law.

In his intervention at the Vienna Conference on the Law of Treaties, Sir Hum- phrey Waldock explained that:

“the International Law Commission had based its approach to the question of jus cogens on positive law
much more than on natural law. It was because it had been convinced that there existed at the present
time a number of prin- ciples of international law which were of a peremptory character>’.”

The same approach was adopted by a predominant majority of the Vienna Conference participants, result-
ing in the well-known Article 53 — only a rule of general international law “accepted and recognized by the interna-
tional community of States as a whole as a peremptory norm (jus cogens)”.

Therefore, the Convention closely connects international jus cogens with the consensual character of general
international law, excluding any possibility of iden- tifying it with “natural law standing above the will of States” — it
is the common will of the international community of States that decides or defines whether or not a given rule has
a peremptory character. Of course this will is prompted by varios factors having economic, political and moral na-
ture, and primarily by protection relations, dominating in States, world economic and political relations emerged
on their basis, class struggle within States and in the world arena, world public opinion. However, only the common
co-ordinated will of States renders a rule ab- solutely binding.

J. Sztucki, criticizing the consensual concept of peremptory norms adopted by the Vienna Convention, ex-
pressed his position in the following words:

“The consensual concept ... has developed in the long process of drafting and discussions ... It was only
at the Vienna Conference that the notion of peremptory norms took its present shape. The position of
government rep- resentatives who so essentially redrafted the article in question may be well understood.

57 United Nations Conference on the Law of Treaties, Official Records, First Session (Vi- enna 26 March-24 May 1968), New York
1969, pp. 327-328.
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Otherwise, they would have to accept that peremptory norms, which exist objectively and independently
of the will of States, had been established either by a supranational authority or by law of nature. And
this alternative, certainly, could not have had much appealing force. But an op- posite attitude — although
perhaps more realistic — created its own problems, apart from the fact that a jus cogens which is to be
accepted and recognized in that quality, by the prospective parties to treaties is, apparently, no jus cogens

in the usual meaning of the term>8.”

It is correct that the first Rapporteur of the ILC Sir Hersch Lauterpacht, using the term “International public pol-
icy”, meant under it principles which should nei- ther be codified nor crystallized: “they may be expressive of rules
of international morality so cogent that an international tribunal would consider them as forming part of principles
of law generally recognized by civilized nations>°.”

Sir Gerald Fitzmaurice also preferred to talk about jus cogens as an institution embracing “not only legal rules
but considerations of morals and of international good order”®9.

Both Rapporteurs, being representatives of the common law system, closely linked the notion of jus cogens
to international tribunals which were supposed to be an ultimate body entitled to define which rules of customary
law and moral precept make a given treaty null and void. Nevertheless, the ILC has not followed this approach.
Moreover, it rejected the term “international public policy” to avoid such implications “as would have arisen from
using the municipal law term”®1, and confined itself only to the recognition that it is “the particular nature of the
subject- matter” with which a general rule of international law deals and “not the form” of it that may give it the
character of jus cogens®2.

Therefore, the ILC accepted a reduced notion of jus cogens comprising only norms of positive international
law, and excluding purely moral precepts. The Vien- na Conference followed the same attitude, making clear some
points which resulted in the final text of the relevant articles. Norms of international law are created by the com-
mon consent of States. Only the latter decide which institutionalized forms should be norm-creating and competent
to apply the rules created. It is an objective specificity of interstate relations that international law has a decentral-
ized character regulating the relationship between independent political entities within the frame- work of self-gov-
erned international systems.

The fact that States themselves create, observe and protect rules of jus cogens should not lead us to the con-
clusion that there is no international jus cogens at all. As was shown above, even in domestic law, the common will
of the ruling social forces creates legal rules, including jus cogens, which are binding on every “ruling individual” or
group and restricting their freedom of will in the interests of the rul- ing forces as a whole. The legislative, executive
and judicial bodies are institutions of the political machinery without which no domestic law can exist.

As to the international community of States, based on the principles of self- government, it would be wrong to
try to introduce into it all the attributes of jus cogens known in domestic law, including the notions of public policy
and good moral heavily depending on the court system.

Scholars can produce various kinds of concepts and theories, but all of them would be ineffective if they ig-
nored the reality of life and its objective laws of de- velopment which have been reflecting in political and legal
superstructures based on world economic relations.

International jus cogens is an aggregate of those rules of general international law which the international com-
munity of States expressis verbis or implicitly rec- ognized and accepted as norms, no legal derogation from which is
permitted to the contracting parties. Those rules can be formulated either by general multilateral treaty or gener-
ally recognized customs, or by the so-called mixed norms: treaty- customary norms, binding upon the parties to the
treaty, on the one hand, and — by the customary process — upon those States which are not parties to the treaty®.

It is well known that the ILC stressed this point, stating: “any modification of a rule of jus cogens would today
most probably be effected by the conclusion of a general multilateral treaty”®%.

58 J. Sztucki, op. cit., pp. 97-98.

59 Yearbook of the ILC, 1953, Vol. Il, pp. 154-155.

60 Yearbook of the ILC, 1958, Vol. Il, pp. 26-28, 40-41.

61 See G. Tunkin’s intervention at the Lagonissi Conference on International Law (see above, footnote No. 1).
62 Yearbook of the ILC, 1966, Vol. Il, p. 248.

63 G. Tunkin, “International Law in the International System”, Recueil des cours, Vol. IV-1975, pp. 140-141.

64 Yearbook of ILC, 1963, Vol. Il, p. 199; Ibid., 1966, Vol. I, p. 248.
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All attempts to interpret the term “general international law” as customary law only (R. Ago, J. Brownlie,
Ch. De Visscher, G. Schwarzenberger, J. Barberis) contradict the international law practice, which was once more
proved at the Vienna Conference on the Law of Treaties. Even authors who belong to most persistent op- ponents
of the consensual notion of international jus cogens have to admit that:

“Still, since 1963 one may observe a growing support for the category of an international jus cogens, with
simultaneous departure from the recogni- tion of custom as the only possible source of that category of
norms. This phenomenon manifests itself both on the official level and in the scholarly discussion parallel
to the work of the ILC, and is probably connected with attempts at ‘denaturalization’ of the concept of jus
cogens and at putting it on a more ‘positivist’ ground®°.”

Indeed, Article 53 clearly indicates that international jus cogens belongs to general international law and its
legal nature does not differ from other rules of this law having the jus dispositivum character — all rules of general
international law have to be “accepted and recognized by the international community of States as a whole”.

Does this mean that a State, or even a number of States, can ignore the com- mon will of a predominant ma-
jority or, using the phrase of the Chairman of the Drafting Committee at the Vienna Conference, “a very large major-
ity” of States, and bar the process of the formation of a peremptory norm? The Drafting Committee expressed the
opinion that neither one State, nor a very small number of States, can affect the formation of a peremptory norm®®.

What kind of majority can be qualified as “the international community of States as a whole” if there is no
unanimity?

It is difficult to accept the reasoning of those who reduce the term “as a whole” to a simply quantitative phe-
nomenon embracing “a sufficient majority of States” and ignoring the real disposition of political forces in the world
arena.

The Socialist doctrine has always stressed the objective necessity of peaceful coexistence of States with differ-
ent social systems and primarily with diametrically different social systems and primarily with diametrically different
socio-economic systems — socialist and capitalist.

“However, — writes G. Tunkin, — a purely quantitative characteristic of an ‘overwhelming majority’ is at
present not sufficient. There are three groups of States which differ from each other qualitatively: the so-
cialist, capitalist and so-called developing States ... At present an ‘overwhelming majority of States’ should
include States belonging to different socio-economic systems which may be considered as sufficiently
representative of the corresponding groups of States®’“.

The policy of peaceful coexistence pusued by the Soviet Government has proved the reality and correctness
of this course. Presenting a Programme of Peace for the 1980s, which has further developed the Programmes ad-
opted by the twenty- fourth and twenty-fifth CPSU Congresses, the General Secretary of the Party, L. |. Brezhney, in
his report to the twenty-sixth Congress, stressed that the policy of peaceful coexistence, projected by V. I. Lenin, has
exerted an increasingly deter- mining influence upon contemporary international relations, which was convinc- in-
gly proved by the 1970s; life demands fruitful co-operation of all States with a view to solving peaceful, constructive
tasks facing each people and the whole of mankind®®.

Only a rule accepted by all or almost all States with different social systems can be qualified as a rule of general
international law.

This approach has been increasingly accepted by Western scholars, stressing that “there is no world consensus
without the West”®,

R. Ago is more elaborate on this point:

“pour étre considérée comme impérative et produire les effets prévus sur la validité d’un traité, une norme
de droit international général doit avoir été acceptée comme telle par la communauté internationale des

65
66
67

J. Sztucki, op. cit., p. 75.

UN Conference on the Law of Treaties, p. 472.

G. Tunkin, International Law in the International System, p. 131; see also A. Movchan, Codification and Progressive Development
of Interntional Law, Moscow 1972, p. 28; R. Bobrov, Major Problems of Theory of International Law, Leningrad 1968.

68 Pravda, 24 February 1981.

N. Onuf, Professor Falk on the Quasi-Legislative Competence of the General Assembly, American Journal of International Law,
Vol. 64, 1970, p. 355.
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Etats dans son ensemble. Ceci revient a dire, notamment, qu’il faut que la conviction du caractére impéra-
tif de la regle soit partagée par toutes les composantes es- sentielles de la communauté internationale et
non seulement, par exemple, par les Etats de I'Ouest ou de I'Est, par les pays développés ou en voie de

développement, par ceux d’un continent ou d’un autre’%”

According to some Western scholars, the rules of jus cogens should be appli- cable to dissenting or new States
subject to acceptance of them by a considerable majority of States’l. Others maintain that:

“a rule in order to be qualified as jus cogens, must pass two tests — it must be accepted as law by all the
States in the world, and an overwhelming majority of States must regard it as jus cogens’2*.

I do not think that there is any reason to establish a specific criterion for the no- tion of jus cogens in regard to
the “acceptance and recognition by the international community of States as a whole”.

A rule of jus cogens should be accepted by the same majority as is the case with every forbidding rule pro-
tecting the vital moral values of contemporary civi- lization as fixed by contemporary international law. A number
of States should not be allowed to oppose the common co-ordinated will of States reflecting most vital objective
societal laws of the development of mankind.

Apparently, we should come to the conclusion that the term “international com- munity as a whole” can mean
only one thing: it should comprise all or almost all States of each of the main world political groups of States — the
socialist, developed capitalist and developing ones. One or two members of each group cannot affect the will of
others directed at establishing a jus cogens rule in co-ordination with other groups. The dissenting States will be un-
der obligation to obey these rules because the international community as a whole cannot allow any two or more
States to derogate from international jus cogens by mutual consent expressed through a local treaty.

Chapter Il

CRITERIA FOR THE IDENTIFICATION OF NORMS OF INTERNATIONAL JUS COGENS

The problem of the content of international jus cogens is a most complicated and difficult issue: every author
suggests his own approach to the identification of a rule having a jus cogens character’3. Both the Commission of
International Law and the Vienna Conference of the Law of Treaties abstained from listing peremp- tory rules since
there was no common agreement regarding various rules. It was precisely this issue that was used by the Western
States to motivate their negative position on Article 53 of the Convention.

There is an attempt among scholars to link international jus cogens to the hier- archy of norms’4. It is difficult
to agree with this.

First of all a hierarchy presumes the existence of several levels of legal rules standing one above the other. Since
every treaty derogating from a jus cogens rule is null and void ab initio, there is no place for it in international law
atall’.

Secondly, in general international law there is no hierarchy of norms analo- gous to the hierarchy existing in
domestic law. The latter depends on the level of the competence of the body which has enacted or sanctioned a
given rule of law — the parliament, the executive bodies, the court, etc.

International treaties and customs stand on an equal footing, and customs have the same level of legal binding-
ness with regard to the forms of expression of the will of States. Only the character of rules and scope of their recog-
nition within the international community of States can give us a clue for determining the level of legal bindingness.

In this connection the following hierarchy of legal rules can be presented:

70 R. Ago, Droit des traités & la lumiére de la convention de Vienne, Recueil des cours, Vol. 11-1974, p. 323.

71 Ch. Rozakis, The Concept of Jus Cogens in the Law of Treaties, Amsterdam, 1976, p. 12.

72 M. Akehurst, The Hierarchy of the Sourses of International Law, British Year Book of International Law, 1974-1975, Oxford 1977,
p. 285.

73 For details see E. Suy and J. Sztucki (above, footnote No. 1).

74}, Barberis, La liberté de traiter des Etats et le jus cogens, ZAGRV, Band 30, No. 1, 1970, pp. 19-45.

75 L. Shestakov, Some Questions of Jus Cogens Norms in Contemporary International Law, Moscow 1974, p.17.
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1. The fundamental principles of international law recognized by all the States of the world as basic rules of
conduct obligatory for each member of the international community of States.

2. Principles establishing basic rules of conduct within separate branches of this system of law.

3. Rules established by States in accordance with the fundamental and branch principles of general internation-
al law.

4. Principles and rules contained in local treaties and customs, provided that they are not at variance with the
above-mentioned principles and rules of general international law.

Such a gradation permits us to consider the whole system of international law as an aggregate of interrelated
and interdependent rules of conduct differing from each other by the degree of generalization and level of legal
bindingness.

Does this mean that only the first category of rules, i. e., the fundamnetal prin- ciples, is the sphere where inter-
national jus cogens should be looked for? There is no doubt that the fundamental principles of general international
law are those in which international jus cogens should be sought. While not all these principles can be qualified as
jus cogens rules the bulk of the fundamental principles have a peremptory character.

In using the term “bulk”, I would like to single out principles any derogation from which is absolutely forbidden
even inter se: a ban on the use of force or the threat to use it, non-interference in domestic affairs of other States,
mutual co- operation for the maintenance of peace and the struggle against aggression, equal rights and self-de-
termination of peoples, peaceful settlement of international dis- putes, respect of vital fundamental human rights.

On the other hand, it is difficult to consider as a jus cogens rule the principle pacta sunt servanda or even the
whole principle of fulfilment of international ob- ligations, due to the actual impossibility of derogating from these
principles by the contracting States within the framework of their legal relationship.

As to principles of sovereign equality of States, inviolability of territorial in- tegrity and frontiers, they can be
derogated from by the contracting parties on con- dition that the latter observe the principles of self-determination
of peoples and good faith.

At the same time there are many jus cogens principles and rules within sepa- rate branches of general interna-
tional law, i. e., at levels subordinated to the funda- mental principles.

Jus cogens should not be reduced to the notion of hierarchy of norms. On the contrary, it should be rather
placed outside this hierarchy due to its specific nature connected with the degree of the obligatory character of
prescriptions. Such a rule can be found at any level of the existing hierarchy of norms of general international law.
The essence of this character is its outstanding moral value for contemporary mankind, its progressive, democratic
nature as determined by the present stage of civilization resulting from objective economic and social factors men-
tioned above. This is the main difference between the Marxist-Leninist approach to the moral factor in law and the
natural law school, the latter deducting these factors from the nature of human beings as such, taken in isolation
from the socio-economic back- ground of their existence’®.

International jus cogens contains only those principles or rules of general in- ternational law which contain
such moral demands of progressive mankind which cannot be derogated from even by mutual agreement of con-
tracting States. The following criteria should be used for the identification of a jus cogens norm in con-temporary
international law:

(a) arule should be recognized as legally binding by the international community of States as a whole, i.e., by all
or almost all States with different socio- economic systems;

(b) the peremptory character of arule should be recognized by States either expressis verbis, or such a
character can be presumed due toits vital social and moral value for the functioning of the whole contemporary
international legal order;

(c) any derogation from a rule by the mutual consent of States on the local level, aimed at worsening the
commonly recognized legal standards of civilization, is null and void;

(d) the voidness of agreements derogating from a given treaty or customary rule cannot be avoided even if the
participants of a derogating agreement try to free themselves from treaties or customs containing jus cogens
norms.

76 See V. Tumanov, Bourgeois Legal Ideology, Moscow 1971, p. 344.
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At this stage, i. e., so far as the international community of States itself has not indicated expressis verbis which
rule is of jus cogens character, only a rule containing all the above-mentioned features can be qualified as having
a jus cogens nature. Only such an approach allows us to presume that there is a common consent of States to
consider a given rule as a jus cogens one due to its obvious commonly recognized moral value expressing the legal
consciousness of mankind.

That is why the international community of States has a right to prevent the implementation of a derogating
agreement between two or more States. No partici- pant of a derogating agreement can justify an action — illegal
under jus cogens — invoking the consent of the other side; the participants cannot justify their action on the ground
that if affects only the participants’ rights and not those of third States.

Therefore, international jus cogens in contemporary general international law is an aggregate of legally binding
rules commonly recognized through treaty or custom expressing the explicit or implicit common co-ordinated will
of the inter- national community of States aimed at preventing the given rules from any deroga- tion by local agree-
ments entered into not only by States which have participated in the creation of these rules, but even by those few
States which openly reject these prescriptions. For such agreements, formally affecting only the contracting States,
worsen the recognized general democratic standards — legally fixed vital values of contemporary civilization — and
undermine the moral and legal foundations of the whole international legal order.

Using these criteria and proceeding from the close link of norms of jus cogens with the main moral require-
ments of progressive mankind, which correspond to the objective laws of development of the community of States
and peoples at the present stage, without which progress of civilization is unthinkable, it is possible to form several
groups of universally recognized principles (norms) of contemporary

international law whose peremptory character is obvious:

(a) principles which establish the main sovereign rights of States and peoples: equality and self-determination of
peoples, non-interference;

(b) principles defending the peace and security of nations: prohibition of the use or threat of use of force, peaceful
solution of disputes; collective struggle against aggression in accordance with the United Nations Charter;

(c) principles establishing major demands of humanity: defending the freedom, honour and dignity of human
beings regardless of their race, sex, language and creed; ban on genocide, apartheid and all other kinds of
racial discrimination, prohibition of slavery, slave trade, trade in women and children, etc., prohibition of
piracy, inviolability of the major economic, social, cultural, political and civil rights of individuals;

(d) principles prohibiting crimes against humanity, as established in the Statutes of the Nurenberg and Tokyo
Tribunals, and in the Geneva Convetions of 1949 on Victims of War;

(e) principles prohibiting the appropriation of parts of space vitally important to all States of the world: freedom
of the High Seas and air space above, principles of peaceful uses of Outer Space, the Moon and other celestial
bodies, principles of peaceful use of Antarctica.

This list cannot, of course, be considered exhaustive and the principles enumerated in it are only a part of the
whole aggregate of the norms of jus cogens permeating all branches of contemporary international law.

The revealing of all norms of jus cogens is a long and arduous work to be done both by scholars and by inter-
national law practice of States and in particular by the Unit- ed Nations bodies engaged in the progressive devel-
opment of international law. The existence of the world socialist system and other peace-loving States rules out
the possibility of establishing in general international law norms of an anti-demo- cratic character and ensures
progressive development of international law, which includes the development of new norms of jus cogens and
jus dispositivum through multilateral treaties and generally recognized customs. Contemporary international law
— formed under the active influence of the USSR, all socialist and other peace- loving countries and broad popular
masses — constitutes an aggregate of generally democratic norms which meet the interests of all States regardless
of their social systems. Norms of jus cogens form the basis of progressive law and order.
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