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l. d39mAm3snma LodoMmndomasbznmasmgdab s@dosnma bsbab Labbemal
LadsManmab 3Gm(39Ln

Lobbmob LodsGmmol 3Gm3qLob ggmmezns bommom sbabagl LobgmdbogmgdMogew
dmbBymdan Ladmasmgdalb LodsGmnmgdfngn 3nmENMab gobz00m0Mgdal bomabbl, Mowasb
baboMgob@mmoymo 3gcomeal LadsMmamdn ©sd330Mgdmmo 3sbyybobdggdmmdalb 3gGdm
boboosoa (talio — dg@adogds, bodsgngmmb Jodrmgs s compositio — Lobbmolb oy 3z9ds) LEM-
M9g© LagsMmbadsmommadmngn bobynbob gobmzomemgdmmdsl ob dbmmme Robsbobol Lobom
0Mbgdmdodg 3g@Yyz9mgdes. dggmgbo 3gfomeal badsMomabmgal gbm aym Labbmab bs-
domMomob 3Mm3qLo, Mmebsdgmmag asggdom, Mmam@y LadsMmmal smgoa. s0badbyem ob-
394830 otz Mmdab Lobbmolb LsdsMomal 3Mm3gLo vdmAbs godmbszmoabo ©s dabas,
™53030M39mo©, 3M0dodogma dgmobdngds s mz0masbbmmgdol 3G0b(3030 dmmes 6ab.
50b0dbyymo 6536Mal Bobsbos dzgmn Hmdab Lobbemal Ladsmmmal 3GimzgLbal gzmeay300L
330935, ®m3al LobgmdBogmgdHomdabs s Ladsmmamasbgnmamgdals dgbsdadobo g@e3dgdals
30035m0bbnbgdoom, Moasb, Lsdbabsmme, MobsdgMmmgy Jommmm MMBsbabBnzsdo Gm3anl
Lobbmob bsdsmmmolb 3Gm3g9L0 dg(3bogMmoe oM godm 33mgyme.

dzgmmmdsneds Lobbemolb bodsGmmal 3Gm(39Lb3s, Ladmdomadm 3Mm39Lob dbaszbacw,
93 300L Modgbndg g@odn gobgmm. Mmdal LbodoMmamasbzomamgdal st jommoa bobs
(46. dmdodg 754-367 b66.) JOHmbmmmaanmon Hm3nlb bobgmdbogmlb Mgdbgdal gdmdsbs (J6.
dmdodyg 764-510 66.) @o sMmgnmo Mgbdndmoagzalb 3gMommb (46. dmdsdwg 510-367 66.) dm-
0(39300. 3b0dbyymo MMl bodsMmombamdmgds Lobbmal badsGmmal bogdgqgddg 3ol
3690sdg (comitia curiata) b (309mEgdms. 330l dgbobgd (36mdgdl smgnmo Mgb3ydmo-
30b Lo 3obmb3gdmm v48gdn a3563w0b, 39Mdme: provocatio ad populum s 5©30bob@Ma(304-
o %o60dob (30 30dghabe o 2 (36360l MmEgbmdom) gomamgdal dgbobgd (lex Aternia Tarpeia)
3obmbgdo s, Mo mgds ybes, — Leges duodecim tabularum (ovm®3dg@o ool 3obmbgda).! m-
doog®o bobodsGmmm 3Mm39L0b 3ofMggem 6oboemb anquisitio (308m33emg3s, dgbbogms) gbm-
©90mEs s ab dogob@mMo@ob dogH bomdmgdmm asdmdngdsl bodbogws. dmgdomodgmes sts-

obg-0b ogMowommo BognmE @b sbmamgdamo 3Gmggbmo.
Xpectomatusi o ucropuu [penero mupa. Pum. Ilon penakuueii akan. Cmpyse B.B., Mocksa. ['ocyn.

VYuebHo-nienaroruueckoe u3na-so MunuctepctBa npocsemieans PCOCP. 1953, 25-29; Kyouwnos O. A.,
Kommenrapuu x uctounukam Pumckoro mpasa. Mocksa, 2009, 70-76; bapmowex M., Pumckoe mpaso.
[Tonstus, Tepmunsl, onpenenenus. Mocksa, FOpunnueckas aurepatypa, 1989, 183; Mopes M. I1., Pumckoe
mpaBo. Y4yeOHoe ocobue. 2-oe u3nanue. Mocksa., 2011, 551.



d. gomodgocro, dggeo Gmdol bobberol bsdsmorerols iGmpgbols msgoliydamgdsbo

gBmEO3om@o 36950L Imbsbamgmdam, 3og0b@GMsG0 oM 3393 crimen-ob (sbsdomman) Rowg-
bob Bog@b, Mmool sEsbGNMgdol dgdmbgggedn, 3gbadg Lbmdsdy, ol o353 ymbgdge
decreta-b godmb(39300s. dob Bmame (3 bgbo, provocatio ad populum et rogatio? 36Gm(39@mEMS dmb-
09309, MmIgmo Mgb3ndmoagzalb 3gHommdo (396@ME00lb Labaembm 36gdabowdn (comitia cen-
turiata) dmdomadol o3gmo300L gymobbdmds dognb@MaGnlb gowsbyzg@nmagdsdy, oy dabs
d0domm boggoomom EsLxnl gobshgbo ndbgdmms godmE@sbowma, 56 GFadal Labombm 36gdo-
Lodo (comitia tributa), 019y 306b KoM0dob gosbosl dgBemEgdwbgb. dgbodsdobsw, provo-
catio ad populum-ob dggasw dogob@Ma@gdal Lobbmmobbsdsmmnmgdmogn 3m339Egb(300 0b-
M0gdmEs Jbmemme B0bsLBamo badsMmambomadmgdoo. dogzohbas, HmA provocatio ad populum
Lo 96 agm gobohgbal gobohogmgdal badsMmmgdmago bgMbo, s6sdge ob godmnygbgdm-
3, MMam@ (3 m9b65dgdmdol ofmms JbEMoEsb domanamadol dmemmEem gsdmygbgdals ob
3500539&qd0b bobosmdega d0dsMomoa 3mmod oMo 3GmEgb@ ol badmomgds. s3gmaz00b
30bgbalb s dgganb dgbobgd Nucm ebgmamgdoo dbggmmdws Ulpianus ,o3gms30g60b
dgbobgd® 1-m Boabdo, bows Bomocmgdymos, HMI 065306 560l abgmo, gab(s 56 o30b, oy
53009bd0 bJoMns s Mdmgbom 8¢ (30emgdgmos d3gma(300lb godmygbgds, gobsnwsb gL,
Md3mE, Ybedsmmnmmdsl o6 dmbodsmommams godme3Egmmdal gs8mabbmmgdl, meydge
Bma g ocgbmdabzgbsz (33tob LEmM aosbyzg@nmgdsol, Mowasb ymggmmgol Gmeo
6939&L ©39mgLbo b, gobo dmmmb asdmadsb aowsbyzg@omgds® (D.49.1.1).3 53539 653-
6m3ddo Ulpianus gobobomagl, o gobo Lobodstmmm gomabyzg@nmgds dgadmgds gobohng-
gL 83gma300b Bgboom, 39Mdme: ,dgadmgds o oM gobohogmglb 3M0b3gxbol Mgl gMad-
0, 3dg5momom, oY) 3MmM306(300L 3MgbgLbds ob Lbgs 306393 MRg30LmzaL (3Mb395L) do-
doMmo s o3 Fmmbmzgbol godm MgbzMad@n gon(35? bobgmmmdM, sabgs Joombgs: dgbsmhy-
bgdmmos o9 oM 83gms300b Bmgds? bmd dgbadmgdgmos, Gm3 MRgzolb dmambmgbabsls
yomdo dmbo(398930L BoMImmagbols 3gmbmms sanmoa. 530l momdadg sMbgdmdl mzmsgdo-
30 3obob MgLb3M0d@ 0, Mmdgmarz 3ob s 3ngmms 0gdl dabize s MmIgmdo(y bomgzsdas,
M3 gb dgodmads aobohngmoglb. MgbiMnd@dn sbgmoa bodygzgdos dmygzsbamo: ,,0r F396 30b-
39 3mggdsmmasgh s Rzqb 3ol Ladsbnbmeo Ms0dgl 803bgMmm, BLyMmggmb 3abybol gobokngmg-
35 d99dmgds. Mo@ash, o9y b s03@30(390L, HM3 @sbgMama boysmdg oym, 56 Lobsdwgzamgl
o d9qLodsdgdms, Asnmazmads, MmI Azgb sMo3005Ma babsbbofmn ImLabdMgds o6 godma-
300g3°8L, ®oasb Azgh 08 dgz00bzoby 3oggEee 3sbigbo, Hmdgera (bogdelb 3oMmgdmgdsbl)
LbgogzoMmoe dsyomndgdes” (D.49.1.1.1).4 53gma300L dg@obobol, Mmdogmagdo 53gmabE dbo-
9L g06 33999 Immbmgbal 1ygbgdwbgb, 396Mdme, Ulpianus doyyonmgdws, Gm3 ,Losdgme-
(30m 0bmgbol dgmagbabol 3obdn Mbws ogbgfom, o) 3oL dgodal s3gmazns, gab babsse-

bapmowex M., Pumckoe npaBo. [lorsTus, TepMuHsl, onpeneneHus. Mocksa, FOpuamyaeckast nurepaTypa.
1989, 265.
Digesta lustiniani. T. VII, kauru XLIIV-L. OtBeTcTBeHHbIN penakrop Koganos JI.JI., Mocksa, CraryT.
2005, 223.
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3ga dgmal s3gmo(zne o Mo aomabyzg@omgds Mbos gobshogtgl Losdgmaom bgbom®
(D.49.1.1.4)5

3MdmEgdol Ibamgl, dfsmoal boygbgdob dgdwmga, owagbom gosadn dMomgdymol
30600l 36Mgdsdg (comitia curiata) godmdabgds (diem dicere) gzomgdms. 530l dgdga dMam-
©q60b dbscgh dMsmegdnmobomgol Mbws @ogmdgs comitia curiata-dg asdm(3bogdol gows,
Loa(z ob Bogygbgdbgb dfmomb, admemb, dMomEgdmmb ©ossbsdsnmgdbgb 0d 3Mgdal
b0bsdg, MmMIgmbsy gobohgbals asd3m@obol M@mgdsdmbomagds 3dmbrs. aosbygzg@omgdals
aodm@obs comitia curiata-b IbA0EL LodsBNnsbmdals 3M0b(3030L MAsmM S Mogz30LYYGs-
mo 5 gd0b dgmgasm brgdmes, ymzgmagsmo gm@mIsmeymo bmmdgdol o330L gomgdy. Rgg-
bo sBMom, MmMBogmgdo (300emmd6g6, 3530LEMG L LabsdsMmmmb Mmzgombgdmds dgqbmy-
30 Mool 309l dommmabagmmadomo gbdznnm, md(39, ghmn gotMgdmgdol gomgos-
mobBobgdoo: o9 3og30bGMOG0 Fmdomadgms boymazgmosm DML gdm@mAomgdmes, Imdoms-
9960, doGnmdbagnmgdolb sebEnmgdsdn dmbsbomgmdom, Gmdsymo Lodmdsmasgm mago-

Lygmgdol dgndeonoemdol ©gdmbbEmamgdsl sbwgbobgb. 3bmmme (39m3gmo ©sbsday)-
mob ba439Dyg, guMoodma 3mdogdal Bozgzmom, LadsMmmembomdmgdal sbmm(zngmgdos

9.6. quaestiones extraordinariae (Logobagdm 3mdabos). dggmgbo @MHMAL LabsdsMomem 3Mm-
39L0b gbobgd 360d3b6gmm356 (36mdgdL ggcdsbgmoa dg(36ngMo . IM3bgbn 33563wnb.7 dobo
dommgdymoa dmbadMgdoom, civita Romani-b (Gm3smmo 0gdolb) dogmo babodsMormm bgmo-
Laygmgds rex (ductor)-ob (dgmoob) bgmdn ngm me33myGoma, Hm3gmos dommmabogmg-
3oL 0bg) ,66dobgdol” Lobodsmmmm mggdda (dies fasti), dmbodaonmalb sgnmab (tribunal),
dmgbolb dyogmmdn, Lad@mdmmm g@mab bogstdgmda (sella curulis) dgmdo sbmm(309mgd-
d; 3oL 3390, gabgb Lsgymamoa d(339emgdo (lictores), begnm Bob — dMom©gdamo 56 dm-
539 3bafggdo (rei). 3goobbdgdoom 35360900l 03 IMbLoBEGESL, HmM3 dmbgdal d0dsfom dmbs-
doMomye domon doBmba godmmomes. bmem Jomgda paterfamilias-ob (mgsbol dodsdmsegmal)
ob by 39L0 dodMmdomon bgbol bomgbogal, adgnatus proximus-ob bgmobygmgdsl g4393wg-
35693mEbab, Mowaob oMz 3mbs s oM(3 Jomo xdggmgl babsda Mmdsgma mgdol BgzMgdow
o6 300hbgmmbab. obo(y smbsbndbsogns, Hm3 dodal bymabyygmagdsdn dymegn 3o¢qdo (in patria
potestas) dbmenme paterfamilias-ob bgdob 943999090 9dm@bab o 93 35bsL3bgmal Lobe-
dommmm bgmobygmgds 30¢0d30mgdolb 30dsfom rex-ob (ductor) bobodsGmmm 3m33g@qb(z0s-
Loz 93994 gdmms, omd(3d, ghmn omJdoo: in patria potestas-gools dndston paterfamilias-b (-
®obob 35858magoMb) Lo 3nmcgdalb Mgmgds gbodgdmms. s30m gsbobsdmgmgdmms dobo do-
@B gdolb s@bo. 5@bndbymo 3gMommal babadsMomm 3Mmzgbo o6 Logsm, o6 396dm
bobosmal ngm, 0dolb dabgogom, ¢y 306 sedMoges bogdgb: mgom rex (ductor), bLs oo obo-
(309803000 5b EsBIMmgdmemn Ibofnlb dmmbmgboom. 3Mm3gLbal oMgzgm, Logsmm babosmb,

Digesta lustiniani. T. VII, kauru XLIIV-L. OtBetcTBeHHbIN penakrtop Kogarnos JIJI, Cratyr. Mocksa,
2005, 225.

Mopeg M. I1., Pumckoe mpaBo. YdueOHOe nocodue. 2-oe u3nanue. Mocksa, 2011, 551.

Mommzen T., Uctopus Puma. Tom 1. M3manme Bropoe, crepeorunHoe. Cankt-IletepOypr. «Haykay. 2005, 131.



d. gomodgocro, dggeo Gmdol bobberol bsdsmorerols iGmpgbols msgoliydamgdsbo

35306 3dmbs sanmn, MmEaLy(z dMamegdnmb dggMozbgdmms Lodmaspmgdfngn bonddgo-
0l EaMM3939, 969 bobgmdbogmb bobssmdwga Rogbom ©sbsdonmadn dMomegdmmoa 3o-
980b d0domo, 396dme: Labgm8Bogm mama@ol, 3mbBabssmdmgagbmeb Mobsddmmmmdals
(proditio) sb bgmabyygmgdobmgal dgosMamgdemo Babssmdogamdalb asbgzal (perduellio) dg3-
0b393590.8 03(30, dbobadbogns, MM Lodmasmgdfngn LnddznEol eIMM3gzoE gobbs-
3noMgdnmo bobsb@nzom hogbowmo 333mgmmdals (parricida), dsdsmndogmmdal, Jombemmals
ob myobol gwal (matrona) goy3s@ 0@ gdal, (3dmb3gmdals, (39360l bsjngdol o do-
30960 Moduomalb Ro@omgdal, Lobbsog-bamgbol Bobwgbol, Msdol Losmgdda bombobs o
03gHngdal o(330L J39d sOLYdYm d0begMnEsb doM(33mgmmol Jnfomdal sbsdsyymda
dbomgdmmo 306 doohbgmms, Mo©asb ol Labgmdbogm momsdob dMomegdom dog39dmms
LodomMmaeda. LabadsGmmm 3m(39LL 0bygdws s Bam3smmags rex (ductor); dsbgg, dmbgg-
memo 30hg3mgdal 3mbdgbol dgdwaa, 30dm3dmbms asbshgbo. myd(3s, 3mabgbals domogdemma
sbGom, rex-b (ductor) bogdolb gobbomgol obygdal dgdwmaga dggdmm  Lodsfmambamdmagdals
dgdmamdn g@odabo s gobohgbol godm@sbs dabo Imsmaomabmgalb ogzsmgdabs, Hm3gem-
Lo(s Senatus (hby3gbos Lodgmb) BgzMgdnsb 0Mhg300696° (3gemgdom doM@Gngns © gobsohg-
b0l aodm@oebs Senatus (bgboes Lodgmb) 6gzMgdowsb s@Rgmma dobo Imsgomobsmgal
005935m9d0bs). 39(3609M0-GMBsbabBo yuMomgdsb 08 @og@dgi ©dobzomgdws, HGmI 0d
Mo bogobagdbm dmowgomol (duumviri perduellionis) s60d36s, GMAmgdbag asbshgbo 3gs3-
dmbggdol Bobosmdmga asdm3gdmbrom, safgomgg 0d dndogn dmswanmgqdol dmbbgbngds,
mdmgdboi ,333egemmdals ©obsdoymal godmdogds”, @odbodsggme ©g3bs o 39390
935mgomeso (quaestores parricidii), yBMHm g300bgmo g3mJobogzol ogm odsbosbosmgdgemn
5 rex-560b bababomgolb ¢zbm dmgzmagbs nym.

hggbo BMom, LodsGmomdo do(3930b dg3ga dGom@gdnmb, bLogsMmommme, 5358n3-
90600696. 3(39, @o0339dm@s dobo Mo3gd0m gobmagabmgmgds. 3sbbsbxrgmal s omb-
30b Mmb, R396980L Jomgdolb 80bbom, mbsms 658980L Gog@b 0. IMIbgbo(s ssLENE9dL.1°
Mbos 5c0nbndbmb, MmA rex-b (ductor) ©sdbsdsgol dgbysmgds of dggdemm s 83 ¢ 30bsb-
369mb, provocatio ad populum et rogatio-b dmmbmgzboo, comitia curiata-borgol )b dngdome.
Losbemgo doggohbos s 3obLsgMmMmgdam nbGgMgbl ob gomgdmgds 0bgg3L, MmMI ©s3bsdsgal
dgbyomgds dgmmgdbsay dggdmmon: 3063 030 gcal Jucndals babsdg Inbmgddg ©og(39-
3mEs s dgbyomgdsol Bmombmams, aommba3z00 50 ©abrgdmmos; 306(5 03 JuEndal Lob-
mdo dmM3omEsgdnmo dgoomes, dmM3omgdobash gomoz0byammgdmes; bemm ob Log-
3000m30bx0ma, Mm3gmoa(z 3565R560L sbEMmgdals saomsl dabgmsedwyg dgdmbazgzom Joem-
039 39LESL JENd Jombymb gosgyMgds, Lobozgoomm asbohgbalgsb gomogabne-
rEydmEs. !

Mommzen T., icropus Puma. Tom 1. M3manme Bropoe, crepeoturHoe. Cankt-IletepOypr. «Haykay. 2005,
131.

? 0dsg, 132.
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Il. bobbeab bsds@amab 3GM(39Lab gzmemuns Mab3ndmayMa bsbabs ©s
0333600l 39G0meab dzgma Gmdab Lobgm3dBaggmda

30m0Mgds bsbommdMmng dgozgoms Lobbmob LadsMomals 3Mm(3gbolb gobzomamgdals
dmda3bm 9803y, MmIgmoz MmIsnmo LodsMmamasbgomamgdols bobszmabogn® 98o3b
obabnomgdms s 3300b@gmn Mgbdndemoazal 3gMomeb (6. dmdsdwyg 367-27 66.) dmasogwms.
53 @Mmb comitia curiata-3 dggmo go3mgbs s NLODEZM™ 538MM0G G0 @M s; MMIddd
LoBMgdEMgded goo(36mdagMs, Hm3 bombol IMsgamMazbmgsebo 35Lob 60bsdg s dnbo dmbo-
Bomgmdom 6oMdmgdamo doMomabogmgds ymggmmgol MHmwo ngm 3obmbagfmgdol, Loym-
39moom LadoMomnobmdol gsdmdbs@ggmon. 3003, aobbobxgmol dndstmor LabyyMmggmn
3565Ag60L 303mEobol Jobbom, bdnMow saomo 3Jmbros dmBabssmdmganl dodstor dmemo-
803 3635603LbMEMdal o 8bgdgnMgdamn dMdmL aodmyqbgdsb. yoagms, Hm3 dggmmm-
dommo Lbaboembm 3698980 Lobgmasboddym 3¢936M3g@Y3gmms (MMdGMM™MS) dmemzsbgmdal
ab3oMgbow 0730 @ omo bom Bagal Bysemmdoom, dgbadmagdgmo aym bgdabdngMa m3mbgb-
&0l a3 (3b98s 9, dgbadadabew, Mgomumow Rowgbam oy 30639L dogM dgobbyem Jom-
ombobobssmdpgam §dgmgdsda o@sbadaymagds. donbgoszse 0dobs, MHmI g305begma Mgb-
3mdmogob 3gommadn(z 3580L@MoGL, Ly gnmama dgbgrmgdobadgdm, docnl 69dobdagm Jdg-
096590 sbsdommal 60dbgdals oagbs s abmgals dGsmal dgMasbgs dggdemm, o abjMo-
30boMgdmmo §3909ds, Labxgmoab Labom, Lo zgmamom sbgsl 86 3gbadsdabo bmMIom gomgs-
mobbabgdnmbg Bcm domamn gomadol ©s30LMYdL nmgamabbabgdrs, dogob@ms@nl gobs-
hgbo Lobombm 36930l Bobsdg provocatio ad populum et rogatio-b 3Gm(39MML 9939809d56g-
dmEd. 0dgesb a0dmdwnbatmyg, Rzgbo sBMom, Labgbgs dogzob@GMo@olb ymgmnlbdgddmagmdal
dgbere30L 33mgmmds. smbodbyma aofmgdmgdal gomgamalbbabgdom, ¢bos gogsMonmmm,
3 Lobbmal LodsGmmol ghmazet LabsdsMommgdsm (396@¢Gnols (comitia centuriata) o
&M0dob (comitia tributa) 3696930 33930bgds, 030l Jgbodsdabaw, o Go babal Labyggmal dg-
BOMYdsL 0mgamobbobgdws ©sbsdonmagdMogo 4dgwgds (capite adquirere — obsdommdn
dMomEgdnmal obygol dmmbmgbs, oyy anquisitio pecunia — oo KoGadals boboom)!2.

9L390mogMo (J6. dmdadwg 510-27 b6.) s 033gM0ab (4. dmdsedwg 30 6. — 4. dm-
dob 476 b.) 3gGomeal dggmo MHm3ob LabsdsGmmm bgmabagmgdsbs s Lobbrob Ladsm-
ool 3Gm 39Dy ©360d369mmmzgobgL (36mdgdlL MHmMal LodsGmmoal Ybogsmytn bystim — Di-
gesta lustiniani-b I Boabob II Go@memo, I bogbob L, I, 111, IV,V,VLVIL, X, XLXII 808 nmgdo, 111
bogbol I, I, III, IV,V,VI @o&xmgdo, IV bogbals III s VIII §o@mmgda, V Bogbal I oo,
XLII bogbalb I &o@emoa, XLIX Bogbo — 33063000, 396dma: badstormabs s y3zgmes dogob-
&M@l BoM3mImdabs s dMdgbms 39333000 gmdommdol dgbobgd; o Mm3gmndyg 3o o6
98m@Rnemgds LadsMmamdn 303393 30Mb; LobodsMommmadn gsdmdabgdols dgbobgd; oy 30bdy,
LobodsGmemmdn god3mdabgdmma, o6 gsdmzbogds, b 3063 aodmadabgdl obgom oMb, Hm-
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bapmowex M., Pumckoe npaBo. [loHsTHs, TepMUHBI, onpeneneHus. MockBa, FOpuamaeckasi murepaTypa.

1989, 23, 48, 61.
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dgmo(z 96 Mbrs gsdmgdobom grnd@ob bagndzgmdyg; @og, LabsdsMmmmadn godmdsbgdmma
3060, 353m(3boEEL, b boMmdmaanbmlb MBINbgdyman o6 (Lbgs) HbONbggmymas; Moms do-
mob g0dmyqbgdom 505306 ©o8dM3MmML ab, 30b3 LobsdsMmnmmdos godmdobgdemmao; nd 3o-
960b dgbobgd, HmIgmms §dgmgdom 30639L LobsdsGmmmdn gsdmzbowgdslb §43bgdmes
366 3mgds; 9] 30637 o6 dgobEmmgdws LobodsMommdn godm(zbswgdol o3nfMgdsl; 0d
0ggd0lb dgbobgd, Mmmabsa o6 ©s0d39dmEs doMmomabaxmmgdal sbEnmgds, safgmay
30000350950bs s Lbgs 3ogdal dgbobgd.

dogob@ms@ob bnbsdg gobbmm(30gmgdmds Lobbmolb bodsmmombamdmgdsd babsobbe-
0 35dmdngdals bobosmn doogmm. s3@M0gs, Mmdagm bobbemab badsG ool 3Mm3gbdo, AHmIs-
o badmgomagm 3Mm39Lobmgal sdsbabosmgdgmn mMa megobgdnMo LGowos L3 3300-
Mes: in iure (8og30bBMo@0b bnbody) s apud (in) iudicem (boggnzn Imbodsmmmol — iudex-ob
b0b5dg). o3(39, 3960 sBMom, oy Lobbmal- s Ladmgsmagm-badmzgbm bm@3gddn sbo-
mmManolb oaqbsl dg39(309d0m, sGbgdoma bobosmnb dgzEmdsl s39dzqdm, Moash Lob-
beob Lodommombamdmgds in iure (3ogob@Mmoob 6nbsdy) bLEowosdyg, Mmazobo sGboom, dogab-
BM5@0b Lobodsmmmmadn Logdal sMbgdoma gobbogs ngm, by dogabBMmo@n 3oMnbogal Ba-
4969899 3MomEgdsl 53mBIgdos s 353538 Ymbgdgma ob asdsdammmgdgma gsbshgbo go-
3m3gmbs. 05b3(3, 9 FogobBMoB0 aodsdommmgdgm asbshgbl godmn@ebws, gb gosbysg-
&omgds Ladmmmm oym s 3M30(3098d0 839ma(305L SO 99399gdaMgdmEs. bmmm, ;v
3o30b@MoGL 853538 Y9bgdgmo gsbshgbn ao3m3dmbrs, dMomegdmmb o3 gowsbyzg@nmagdals
aobohngmgds 3m3dn(3098d0 dggdmm, Losg bagddal sbo asbbomgsl dogab@Mod o Mdmggdm-
3.1 o339, 300b0dbymo LodoMmombomdmgdols dgogasm 3m3doz0s Fogob@mMod ol aosby-
3980mgdsl o6 (33 gmo© 0mgdes, b dob s3gmaznol MgFgHs Fbomb: oMz dyomgoMo
35056Yy3980mgds 3000gdmms 08 56 (3 3MmE0Mgdal 3Jmbrs sgamo. dnggehbos, GmA3, doybg-
5350 LabadsMmmm 3Mmzgbol LEswoyGo bgogbgdabs, LodsGmombBasmdmgdal LHMmos
aobbbgoggdamoa Bgbo 3mddgwgdes Mmomm bLodmdsmagm 3Mmigbdo, onds 5badbyma
Lo gombol s®bgdoma gobbomas 56 oMal 53 bodMmdn dnbabo.

83056gmo Mgbdndemonzal bobsdngg @onbym (30m 3gmmo babolb sbsdsymabomgal gob-
Lognomgdnmo 3ndogdmddgoo Labsdstmemm 3m3abngdols dg4dbs. 83 3m3nbogdals Laddos-
bmdab sbgbMoggdws b3gznsmyMa nbbGMN(309, AM3gmdnz BYLbE O gobndsM@o dgbodsda-
Lo B3l 5Mbo s dobmgol gomgamalbnbgdmmo babggmao. 83 gnmsemgdsda Lagndzg-
mo hogysts 9.6. Quaestiones perpetuae-b, GmAmgddsz Mgb3ndemognEo 3dsmmggmmdal ©o-
LabEMmL JoBnBLagMmgdooo Gb0s Ladmmmme hodmszomagl dggmEmmdsye 3mdo-
(3090L. Md3030M39mo©, JM. dmdadwyg 149 bgmb, lex Calpurnia-b dosgmoo dgoddbs Quaestio de
repetundis, 5697 ol 3m3nbos, HMIgmo(g Jomomo Msbsdgdmdol dnMms dgdMmadgmdobs s

1 Digesta ustiniani. T. I, xauru I-IV. OtBerctBennsiii penakrop Koganos. JI.JI., Mocksa. Ctaryt. 2002, 98-99,

189-215, 229-245, 310-405; Digesta Iustiniani. T. II, kaurun V-XI. OtBercTBeHHBINH penaktop Kogharnos
JI.JI., Mockga. Cratyt. 2002, 21-56; Digesta lustiniani. T. VI, kauru XLI-XLIV. OTBeTCTBEHHBIH pelakTop
Koganoe JI.JI., Craryr. Mockga. 2002, 167, 185,191, 193; Digesta lustiniani. T. VII, kauru XLIIV-L. OT-
BETCTBEHHBIN penaktop Koganos JIJI., Mocksa. CratyT. 2005, 224-259.

Mopes M. I1., Pumckoe mipaBo. YueOHOe nocobue. 2-oe u3ganue. Mocksa, 2011, 553.
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a0dmdamaol boddggdl obamogws.?® sMbadbyman 3obmbo 3nfggmo nym leges repetundarum-ob
(89960039mdalb obsdommaol dgbabgd) 8Magemmazbmzgsb 3obmbms dmEal, Gm3moams(y go-
b0dom@o 394M0039mdol @obodoymal ©gR0bo(30s, oanbos 83 LadsMmsmmsmmgggol
3563boemggmo babadamomm 0bb@ob(30s s ©sdbsdsaggl, Labxgmal babom, dgggemms Mbs-
39d3mm g0docgdol dgwgase dgdgbomo Jmbgdalb 1/3-0b 1306 ©edGMbgds (d(3d, om-
Lobndbogos ol gofgdmgds, ™3 Lbgbo@mMgdal 394Ms3gmdol Laddggdol asbboemgs dgqd-
mmm Ibmmme doon 3mmgagdl, Hmdol bambol — cives Romani 3mbsboemgmdol gofmgdy, Mo-
306 bambl o6 dggdmm 3o30LGMSGgd0b 353MbGMmMmgds n@omoal ©s, dnm ¢dg@ gl 3Mmz0b-
(309%0L &gM0@mM0sdg).1® Bmaz00bgd0m, §M. dmdadwyg 81 bgmb, 3m@mbgmanl bLymab oddo-
&0l 3gMomedn d943boemds 3m3nbogdds — quaestiones de secariis (yohommds, @oboMgmagdy-
mob 333mmgemmdals @sbadogmoal dgbobgd), quaestiones de veneficiis (3mbodgmoo 333mgmmdals
365dogmol dgbabgd), de peculate (bLobgemdbogm Jmbgdal @ o(3930L dgbobgd), de falso (sb-
©gMdob goyomdgdobs o yoemdo gyymob dmdmalb obsdommoal dgbobgd), de ambitu (bobyg-
mab Laboo o@ggbs LabmgasmgdMog Msbs8gdmdabg 10 bemedwy 3o0m sMRg30L Ma3emg-
d0b RsdmM:ndggel), de maiestate (sggbms Lobggmb xoMab MmzgombgdaMan dgiMgdobs ©o
Lbgs Lobgmadbogml Bobssmdwgy LodbgoMm 3mddgegdgdal ©bygdal, dogolB@sedal dngm
3ol Lobgm3bogmlb dguMobymazol s Mm3sgmoa dogob@Mad ol dgnMozbymenl ©sbsds-
ool g0dm)7 30093 gBc™m dgdbmnegl 3m3a30gdolb doMmmabogmgds, Momsi goxsm-
omgEs bybsGmmms Lodmbadsmmm Logdnsbmds, asbbsgymmgdoo quaestiones de secariis et
de veneficiis @obsdogymab bLoddggddy. Mmamm(y gbgosgm, Mabdndmonzol dmem Brmgdda 3m-
30309300 LobadsMmmmm ImJ3g0gdws Jbmmme Lobgmdbogm moma@ ol obsdsymal Rsdwgb
3ofms dodofm, sggomgg 0d bLogdggddy, MMImgddgys KM Jowgg >0 oym dgddbowa Logsb-
390m o 3©3033mJdgm0 Labsdstmmm 3mdabons.

LobodsGmnmm Lobbmab badsomal bogdglb abamagws 3mmagannmom — bmaxgm 50 bs-
300 dmbsdstommob (iudex) dgdsmagbmmdom, M3, Rzgbo sbMam, 360d36gmmma3boc 3(30-
90@s dmbadstomagms bogd00bmdadg Bgdmddgmgdalb dgbadmgdemmdsls s bgmb ¢bymdos
LodmgdEmgdsdn babsdsmnmmbamdn bomdolb sdsmmgdsal. Azgblb yuMmemmadsl ndbabnmgdl
6. 3mdo@sb II Lo nbob oxEabob LydbEGML 3MI3MbayLolb Rsdmbomgamdn dm(3gd¢emo 0d
®0b5300g0mMdols 3oMms bos, MmIgmmass dmbadstmmmgmdals gmgds gboggdmmom. dadsbo-
337, ®m3do JoMom3Lagmgdal sbmM(309mgdbgb 3emgdlbolb 10 @Madybo (tribuni plebis),
18 36 g@meo (praetor), 6 3mGmmob gooemo (aediles curules) (D.1.2.34). Gmdob 03396 00b 36m-
306309800 30 dmbodsGmnmol gbgs0ol 3Mgbnagda (praesidis — mogn, mogdgomadstg — dg-

g3obbo33mgdo s domo dmopgomggdn) sbyymgdobgb.18

bapmowex M., Pumckoe npaBo. [lorsTus, TepMuHsl, onpeneneHus. Mocksa, FOpuamdaeckast nmurepaTypa.
1989, 184.

0dag-
7 odgg, 185-186.

Digesta Iustiniani. T. I, xauru I-IV. OtBercrBennslii penaxrop Koganos JI.JI., Mocksa, Ctatyt. 2002, 173.
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03539 d0bssbol (36mds dmadmggds Digesta Iustiniani-b V Boabol I &o@mmob — ,03 Lobo-
doonmmygdol dgbobgd, basz Mmommgnmds YYbos dgo@ebmlb baMhgmo s 3obyybo samb dob-
bge* — §12-do, Loz Rsdmmgmamns 03 dofms 395G gamMos, GmMgmoms(3 dmbadsMommagm ao-
dmbgmo g3@domads, 39Mdme: ,d536d, dom, 30bacs o3l Imbadstomal sbndgbal Magemgds,
o6 dgggdmnso dmboedamomgm ©obndbmb 6350L30gMn 3ofMo: BmgogMonl dmbsdsmomygm wo-
60d3bsL 9B0bssmdgagds 396mba, dbgds o Azgmmgds. dmbgds y&-3bxgdal s 3mwda-
390 F395LLGgdab, saMgmgg sMSLEYMBMM356930L, Moasb nboba 3m jmgdmmo s6nsb gm-
bogcgdsb (3mbadsmmmgm 6033656 9bnbssmdmgaqds). 3obmba gbnbssmdwgagds 0dab (8mbs-

doonmae ©560d3650), 3063 LYBsGNEIL oMol asbwgzbama. Azgymads gbabssmdwgagds Jo-
mgdab s 3mbgdob (8mbadsmmmyo ©s60d3bsb), s6s 080l godm, Gm3 abobo dm 3mgdemma sMo-

ob gmbogMgdal, s6edg 030l godm, Mm3, Mmam(y domgdmmos, doo o6 dgndmosm bodmds-
magm dmgamagmdgdol dgbEmmgds. aboba, 306(3 dgadmgds ogmb dmbodsGommg, oM 543b 360d-
369mmds, 5056 o) 9o (3530b) bgemabimgmgdadn, b my) 5056 Mmgombgmabygsmba®.1?
3M 9309830 mogdgom3smgmdebgb L3gEnsmytn 3Mg@mmMgdo (praetor), Mm3magdo(s
3oL 0980096, H™3 50bodbyyem baddgh asbobomsozwbyb dgbodsdabo 3mdaboals boddasbmdals
dgbobgd 396mbolb Logyydzgmby. gomms bogozo Imbadsmmmabs, bobbeals badsMoal bad-
3ol 3obboegsl, 3Mg&mmalb dmmbmaboom, ymgomo gonmagdo(s (aediles curules — iudex quaestio-
nis) gbbEMgdm©bgb.
33056gmo Mgb3dmdmonzol babsdo Lagsmm dMommgdol B53mygbgds M3l bgdobdngH
dmgdomadgl (cives Romani) dggdemm (quivis de polulo — Gm3al 63503096 dmdomadglb dggdemm
dmbomRgmago godmbgmes actiones populares Lohgmgdbg?). od(3s, Ybws sm3bodbmm, MHmA
60 Bemob sbogb go@szomgdnmo Gmdal dmdomadq Lobodsmmmmadn dMomdgdmao 3sdmb-
30l s 3mdnz0983d0 bdob doz9dol MRmgdsb FoMasgms. dMomdegdgmo, MmamM(y ©sd-
L3gbo (delator), Lobbemolb LadoMmmob bobsdsMommm dogznbGmMoGL dmoblgbgdws 3mMb3MgEY-
o ©sbadoymol dgbobgd (postulatio) o Fbsymazbsl godmodzedes gobgbm@(s0gmgdabs
993808 560mals babsdstormm ©g36s (nomen deferre — LadoMmomdn 3n(393s). dmbodaGoemy
3080b&MdG0 Lomabsm BgMammdom gobsbawgdsl (libellus accusatiorius) omgdos (nomen re-
cipere). aob(3bo0090sL MobsdMomImgdmada(y — subscriptores (domn oMbgdmdalb dgdmbgzgzedn)
M9M00gdmEbgb. 3530LEMG L d6dsbgdom, 9943308 sbnemn dgdysgwaom (inscriptio) Lobbemol
LodsGnmob bagdgms Rodmbomgamdn, Mobaz Lagdob sMbob gobdonmgdsy dmbrgges. ©dab
dgdm9g dMomEgdmmo reus-s (3m3sbyby) (sboegdmes. Logdolb gofMgdmgdoms gomgamal-
bobgdom, dgbadmagdgmo ogm dMomdgdmabasb iuramentum calumniate (o0 (3905 Nd6STs-
aenm 3o6ab Jodomo, babobBasto dg(3bmdam, (361 dMommgdol oMmombgdmdalb dgbabgd, Hm-
dgema(s lex Remmia-b (bgows sbgomgdom Rowgbomo (3614 dommgdobogol, Gmdmalb dobsbo
Lodmgomagm mamMbgdal ©s39Ma3s, 3gMdme bobsdsmmnmmdn dMom3pgdman 56 Imbdgwe ao-
3mbgmob yBmgds oym)) o SC Turpillianum (sdbsdsgg infamia — 358 0g309Momo bgdmws;

1 Digesta Iustiniani. T. II, kauru V-XI. OtBercTBennsli penaxrop Koganos JLJI, Mocksa. Ctatyt. 2002, 27.

* " Bapmowex M., Pumckoe npaso. IIoHATHS, TepMuHbI, onpeienenns. Mocksa, FOpuamueckas nureparypa.

1989, 269.
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ob bLo@mBgemal gobsbmagdol Mgmgdol joMmgagms s ngogg babrgmo dgggemogdmms, M3 ca-
lumniator-b) Loggdggmdy abggdms. LEMM gL 50bdbym obsdomgdfng 43gwgdaol gbgds
a009bo ,3Mmz06300mo gond@obogob® dgmombg 60abdn, Lowsy domomgdymos, Gmd ,bo-
Lomhgemm bobEobIMmmmdals gMmbmnsbo gows §Mmadal 3033930 30Mab d0dsMm, Goms dabs
Boboomdga o6 3998 96sm Lombgmo, 03 EAMOEL somgmgds, Gmzs 356 (gb JHMsdn) Bab(ss,
o4y 3oL Bmgsse 3Jmbrs babsdsmmnmmda Lathgmol dg@obals dgbodmgdmmds, bmem oy
Lbgos 30M3s goomm FmoEo Jhmsdo ndob 3sdm, M3 LabsdsMmmm 3Mmzgbo 53 3oMab bo-
Lofggdmme bomdstmmmmoaym, 35306 5bndbmma 3amals dodator goggehbos gggo, bLobomhg-
@M bobobIMmmmdals gos Jgbodg 3ol dngM gmob 3oobEnlb EENEIL sgomgsmmm, oy
03 dm396@0©sb, Mm3s ombndbyymads 303 gFumal gsobrnl dgbsbgd asngm; gnbsowasb,
Bmam bomdmaznagbos, vm@abs@l LabsdsMomemmda baddol d9@ 060l dgbodmgdmmds
o6 543b. 5 YRMm bodsMonmansbas, Hmd Brmolb smgms 03 3m3gb@nwsb ognbymm, MHmzs 356
(3ol gosboal dgbabgd) asngm (D.3.6.6,7,8).2! ,g0d@obomgab” 89badg bogbdn dommnba
bgMs, MHmA ,,00q) 306393 gmg 30M0basb JMmadn somm, Moms dob Agdmgal o6 ghogmes ©s,
09y gb o Bgda o6 Bgdn MB3M6gdmma BmyMagol @ogemgdom aym gosboaemn, 6 08 3o-
ol 30gm, 3063 BgdlL Logddggdl FoMmogs, s 89 gb 3mz0Bmbg, gb obyg smogddgds, Gm3
(§6@sd0) 3g dogg(30... §1. 09 Fumo 0dabmgals s60b Jomgdamon, Hm3 bosbo mgobals 3og0d-
30emb 3osgql, bLocRgma 3ol odolb Mbws dog3gL. sgMgmzg, 09y Fuma gogndgzomds somm,
Gomd bosbo dosagl o6 o6 dosaglb 3oL, LomAgmo 3ol Bobsomdwga bos dgzowgl... 2
F396L yuGemmgdsl 0d393L »god@obogal” dg-11 Bogbdo Ulpianus-ob d0ge gsd8moddqmon
3mbodMgds, Mm3 o) Rgdn Boboswowgdom dgb ongng s bobodsmmmmbasb gomagobme-
0, bemm d93ga Jogmoms, Hm3 dgb (3emmoxngds gobsbmE(sogmyg, Labeo 535mdL, Gm3
03 3060l bobssmdega Mbos bofmgoanbmb badMhgmo dmmmEo asbdmabgol dgbabgd. Pomponi-
us-b 3o doMngdmmoe doohbos, MM Gozob dozgdobsl snm ImMnggds; 53539 DML 0das-
gdLb Marcelus Digesta-b 39-8 bogbdn: ¢bws ©an335 ob, Gady3 oo som® (D.4.3.21).2
3ol LadsMomal 333mg36nb, 3. doMmBmdg30L, JoMmgdnma dmbabdEMgdoom, dggmo dod3mog-
bo, Mol 0560b3o 50badbyym ©sbsdoymdn dMomegdmm 30mb ddmbg sbm C-ab ©a3-
0ol 909800696, Lobsdgamgl o6 dgqbodsdgds.2t

™ol 0339600l 3gmeg 9803dg — @M30bs@nb bobsda (282-476 b6.), Gmdgmos JGm-
beaemmgo@o Mmdnlb bodsmmamasbgomamgdol 3mb@ gmabo3ne 3gmomol dggbsdsdgdmms,
Lobbemal LodsGmamBamdmgdsad (33momgds 33meg asba(zoms s, Quaestiones perpetuae-b o
LabsGMPMS FommmILaxMmadol bo(33mom, Lobbmal Lodsfmmeol Logdggddg Lodmbadsm-
omgm Bubd00m smagdnmzgb 033gMe@mmal dmbgmagqgda — praefectus Urbi — Gm3ddo wo prae-

2l Digesta Iustiniani. T. I, kauru I-IV. OtercrBennsiii penaktop Kogaros JI.J1., Mocksa. Ctatyt. 2002, 405.

0dgo-

3 0dsg, 447.

* Bapmowex M., Pumckoe npaso. IIoHATHS, TepMuHbI, onpeienenns. Mocksa, FOpuamueckas nureparypa.
1989, 59.
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fectus praetorio — o@omosbs s 033gMnal sbsmhgb 3GM306(3098d0. 0339FMdGME ©om 3mg@o-
obgl 0@3nbabiBMas0mo Mgxm@dalb dgogasw, 30M3ggmo abb@sbznol Rzgmmgdmng Labe-
dommnmm mMasbmm Lobbmobes s badmdsmasgm badsMomal bogdggddy praesides provinciarum
(30m306(300L 3doMnzgmn) bgds, HmImab gosbyzg@amgds, s3gmaznal byboom, dsmmgl
bgmobagommasb mbos gobshogmgdamoaym. gb dmbgmggda extra ordinem cognitio (bogsobaqdm)
LobadasMommmdn baddglb 0b3z0Doz0Ga LodoMmombamdmgdals Labynlgddg ndogdwbgb. wm-
30650l bobsdn, goms Ladsmambamdmgdal hggmmagdmngn bgbabs, (3om3gnmo brmwgdg-
dobogal (bgbo@mMgda, Labobemalb dmbgmaggdo, goMabzszgdo s LabymogMm oM gda) L3g-
oo LobsdsMommm mmasbmgda dgnddbe.

0339600b 3gMHom@dn LodMomogdm 3Mm(39L0b sa0mb bogsdmdogdm 3Gm(39L0 030390
5> 0b330D0(300b (3698530 RgMH 09653 gdMdMHaga asdmdogds, dgdwmga 3o 9Mg@0gmbgdmab
LodMdmmggmae MMl gommmognma gzmabonb dog dgddbamo, bdgosm@a Lobsdsmomm
0geabbdgdmes. 0b3zzodoioqm 3Mm3gblb 3(z0MgMnzbmagebo dmbgmggdo Bamdsmmsgwbygb.
0339Mo@mMgdo 33K gMo@ §890980L 1babmgm d535039bemmdgdl aobsbmagdamma Labgzngdom
Lo, Momsz aobobadmzms Labrgmol sboma Lab@gds. Mo dggbgds ©bsFommal ©g3-
bob 0bn(3008035L, %96 303 39boGhybgdmmn nym 396dm dMsmogdol 30063030, cyd(35 356
535035 94b3enbogOmds s brym Mgcm bdaMow bagsMm dMsmogdsb 3dmbos saommoa ba-
bgmdbogm bgmabygmgdal bbgaabbgs nbl@sbzngdals 3bMawasb (ex officio). mobosmsbmdom,
extra ordinem cognitio boymggmosm bsbosmlb adgbl s Lobbeals Lsdstmmol 3Gm(3gLol asb-
3LodrgMgmo begds, Modsy damnatio-b (Lobbmol badsmmemBamdmgdsdo bozgmomom bk
®396MDg 353360m 56 Mogol Im 339m0m, 8b YBG™ ,,bM3ngMo Labyggmo® — astgmm Ibg390056
3b gmo©0s@mMMgdmab dgdmdmmgdom, ob Jomafmgddn — M350ME 0dYYmMadomn, 3oGMEMYmN
Loddamgdol Fgbeymadom bgdmws) Bozgmae punitio-b (sbs3dommal Rsdwgbols dndstio,
Bmgoe, bLabggmolb dgmhgss s Jguemegds) ©33300M0sL dgubym bgma.? mgacm Lodsm-
DdmBaMm3mMgds @™ mogobygamo bgds s babyggmol dgmhgzs s dgxemogds dmbsodsm-
ool dnbogob Mb3gbobgs ©edm 300gdema, 83653530L dMsmgmmmdnbs (sed non ex lege — gb
o6 ofal 3obmbydol dgbodsadabn) s dobo bmnsmyn dpamdsmgmdol gomgamnbbobgdoom.
356Lobx gL LobedsMommadn adymgdoma doyzabs(s Ndz9dme.

lll. d3gemEm3sgmo Labbmab bydsMomab 3Gm(35Lbab 3mbsBaemgas
MRBm93930 > IMmzamgmdgda

30b56d9bmboema nggoRbos 0dal smbgMa(s, o9 Hmam dod@nbomgmdms dggmmmmadsy)-
mo babadasMomm 3Gmgbo. ob mos (30b J393, gmedalb ImgEsbdyg ndsMogdmws. ,0a9L-
&9dab” 1-gm Boabdo Marcellus bgfs, Hm3 ,bowss o0bym LabadsMomm asbboegs, ob 0gzg

»  Bapmowex M., Pumckoe npaso. IIoHATHS, TepMuHbI, onpeieneHns. Mocksa, FOpuamueckas nureparypa.

1989, 97, 248.
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Mbs sdmegmegb® (D.5.1.30).26 benenm, Ulpianus-ob 65d6m380b = ,Lod0bgbobogab® — 51-4
bogbdn Bgcns, ,o0q Loddol gobbomgol gobzoManmgdsdn sanmo o >Mol Jomocmgdymo,
0m3mgds, MM g50(35 39b30MaMmgds LabadoMmmmb 03 sanmal gsdsmmgal dgbobgd, Lo-
(3 badaMmmamdn 80(393s brgds, 3meagg dbomggdobomgol gbg@mbammmdal 394360l gomgdg®
(D.5.1.59).77 dmbodsmmmgmdal b gs00m sergdm@gamao dogab@Mmogn — 3Mg@ma (praetor) dg-
docmadyem sgomdg (GH0dnbomdg) axws; 3oL 0Mazmog asbmegbgdamo nym dmboedsm-
OGNS, dM3MIEYOJMMS, ©5I(339MNS, MO3JOIMS S M3 dMomEgdymal bjsdgdo. nggb-
8900l 83539 Go@&mmab §37-30 dm(393mmons s3mbamngn Callistratus-ob 653mal — ,,Lobodom-
oM gobbogs” — 39-5 B0abowsb, Loz badasbdnmoas: 00 Logdg domoEmdabs ©s dggemm-
dgemmdal gbgds, 53009dMng0 s@Mabybolb dgmdbmm 9bobg bgMom s mgbamogmms omg-
dobogol do393mm MgbgcMnd@da omnmgdmmos, Gm3 domomdalb dgbobgd Lsgombo MBM™
s@Mg 1brs 0dbgl asbbomymon, gomg Lo gmomMgdobs“.2 Leges-ob IX @ogs 300Rbggos, Hm3
o4y Lobbeal LadsMomob baddgdg ImbedsMomgm 96 dmdcnggdmeaw (mediatore) s6NdbHmo
300 Iboemgdemo 04650m@s FMmon gobadfxggmmb (§Hcsdal) smgdsda, Logzoamoao abygg-
dm@s.? (36mdamo HmM3sbaliGob, 0. dombob, sdHam, o Imbsdstmmgmdol Gmbdz00m oc-
Fez0mo ognbBMmeGo edagbs sbam, Mbsdstmmm Bgblb s dob MHmMIgmady 3Gm3gLbdy
353m0y4g69d0s, dm3abybgl (Bombgosegsw dobo bomdmadsgmmdabs) ¢bos dgbdmgdmes ©3s3g
Bgboom 3m(39Ldg Latagdmmds; sgMgmay, o9y bogozn dbagmmo dolo da culpa (go6bmsb 6
339BOMbomgdmmdom) Nbadstmmm gsbshgbl godmo@ebs (iudex qui litem suam facit), ogo 3o-
bbb 939800 56036y 4390gdsdyg, 39fdme: dolus-abs dgdmbzgzadn bogga(y dbogmmlb doygbyg-
o Dasbolb bEgma dmzmmmdam sbsDmanMmgds g3omadmes; bmem culpa-b dgdmbgzgzeda —
dmbodsGonmal dogf gobLadgEMmo Mabbalb Mommgbmds.? smbadbyma Bgbgda 0d3gFMo@mm
0nbB0b0sbgl Ladmdsemsgm LadsMormal 3G gdmdacy (Corpus luris Civilis), 39Mdme Digesta seu
Pandectae Iustiniani-b II Bogbol I &o@xymals 3oGggm 3ofogMmogdo dgz0ws,3! Lows BgMos:
2300039800, H™MI ol bgbo, HM3gembaz 3063y LodsMommnsbow doohbyzb Lbgs dofMal babssem-
3093 393mbayqgbgdmo, 30l dodstmag dmgdgrm Bgbow Mbrs dngnhbomm®.  yymowbamgdas
»90J&0bmgob® 21-9 bogbdo Ulpianus-ob ©gdmmagds, Gm3 o) 3mbsdstmmge ©s60dbgmo
mxobob 3og0dg0mo0 Lo gnmat Logdgh asbabomagh s aosbyzg@l, dobo 3sLyyboldggdmmds
dbmeme 03 Jmbgdody gogM(3gmmgds, Mmdgmbs ob msegobo LabsdsMmmm gowsbyzg@oemy-

26 Digesta Iustiniani. T. II, xauru V-XI. OtBercTBeHHbI penakTop Koghanos JIJI., Mocksa. Craryt. 2002,

35.
7, J39, 47.
2 0d3g, 37.
» Xpectomatusi o ucropuu [peBnero mupa. Pum. Ilon penakumeit akan. Cmpyse B.B., Mocksa. T'ocya.
YuebHo-nieqaroruueckoe u3a-so Mununcrepcrsa npocsemnieaus PCOCP. 1953, 29; Kyounos O. A., Kommen-
Tapuu K UCTouHuKaM PumMckoro npaBa. Mocksa, 2009, 74.
bapon 10., Cuctema pumMckoro rpaxnanckoro npasa. C-IlerepOypr. U3a-Bo P. Acianosa «fOpuandeckuit
uentp IIpeccx». 2005, 806.
Digesta lustiniani. T. I, kauru I-IV. OtBercTBenHSIH penaktop Kogaros JI.JI., Mocksa. Craryt. 2002, 197.
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30l 20dm@obal 3m356@8 30 Bemmdos. dmbadstnmyg bazmmata baddnl (08 baddal, Hm3gmdos
®3000mM6 M0l 006G gMgLgdmmo) 4900536439800 03 dgdmbzgzadn nmgmgds, Mmogbag ob go-
Bmbal Lobnbssmdegame, dmmmEn gs6dbMobgznm g53mo@sbl aowsbygzg@nmgdsl; omgmgds,
M3 dnMm@o gobbMabzom gobbmM(zngmes, o) 53 39M00 d30b6@s dmbodstmmmol gowsady-
&9gdmmo mImdogMgds, IGMmo 56 sbasmgdomn dm@ngn; dMngs, 3oL Losgm bojdol bsod-
300 0fMgdmgdol goobosl dombygest™ (D.5.1.15).32

3060, MmIgmbsg LobsdsMomm ©g3bs 934 gdmms, b M339 dMommgdymo oo,
aemmgol 60dbo, gommgdamo ogm bLobodstmmmdn dog Gmasdn Rozdnmo, mds- s b3gM-
dmdggdmmo godmzbagdnmoym; bgbsGmMgdLa s, 3mMBamal gobogm 3ob@noba Gmanl ba(3-
3mo@, 3066Mm356@ 0560 maolb (dbgmmmo) Roizds g3omgdmeam. Ladgmmgostm badmbol
BoM79ds dMamEgdnmab bomgbsoggdbs s dgamdmgdbs s g3omgdmeam. dMsmgdnmb babs-
dommmm 3Mmi39bob 10 @mom gosegemgdol dmmbmgbs dggdmm, Moms w39, dmIDogds
Jdgbdmgdmes. gofms sdnbs, Callsitratus-ob 6536Hm3als — ,LoboBsMmmm gobboemgs® — 1-m bog-
6dn 3owg3z Medwgbndy gomgdmgdss smbgMammn, Mmmabsaz Logdalb godmdogdals Lads@om do-
Bgbom go@ogemgds aym dgbadmagdgmo, 39Mdma: ,Log30L godmdogdol Bmax g symzbgdL
Lods@nm 3adgda @s ob Badgba, MMBgmoz 3oM339Mmo 306Mgdobasb go8mImnbomgmdl, do-
33MOMO®, 0] 5MLYdMAL (36mds, HMA s30L dgbobgd 360d36gmmzgsebo bodmmgda 0d oG M6
0bobgds, Mmdgmo(z sgomdg o 08gmgqds Lobgmdbogmlb baddggdal godm; 3ol Mgl 3Ena-
&do g3megdMogn ddgdo (Jom 3l snMgmonlb sbGmMbobylb 3oMsoms ©s 3ndmoanl byd@ondo-
b 3989) dgdwgao Lo@yzgdoo BonMomgdwbab: ,os3056mM0s Fog3gm goszogds dgd-
obg930m0 356093mgdgd0b @oamdnbol, dogsmomem, 09y 3Gm(39L0L Imbobamg dbofmyg s-
39630305 3570330l o6 Joemadzomb, ob (3mmo ogsMasgms Jdomb, 56 gogodgomo — ddm-
3l s 830l 8bgogb dgdmbggszeda (3m@o bboo gomsnmb gedmdagds® (D.5.1.36).3 dGsm-
9dnmb advocati ac laudatores (3G (39bgom Mo odbdomg dMommadymobmgol, Gmdgmacs
83 1 3965L 3650l babacggdmme Lobbeal badsMomal 3Gm(39bd0 83mBIgrE s sd(339mo
353mEomEs ©s L 3MMMn MRg3s-LsMnggdom s 33@MMNG G 0m Nbg3s dob obIamgdal)3
9b356M0mbgb. Advocatus boymggmosme (36mdoemn s 358033990 30MHm3b50s aobmmsm.
dogmbgegae 0d0bs, MmM3 33390 3MmM(39Ldg o6 Bomdmmggedws bo@ygslb, ab gobbabyggmb
(06 gfo-gfom dbstigl) dmEomy® dbatmadgmol mbomgdos. adz3gmoa dabo a30Lb J399
dymgo 3060l 439000 o6 Jobmob sbemmb L3eddy oxws. LobedsMmmm 3Mmzgbl 0bygdos
35m3gdgeo 56 dobo 3oGMmbo. d93wga Bywmgdmes babsdsmmemmlb dgdsagbemmdals (consili-
um) bogombo, HodgEs(3 »0a39bEgd0b* 3g-3 bngbdo Celsus bgMms, ™A L3306 MG Fmbsdom-
ogb, 9Bm0l sMymxbobol, gobsdsmomgds o6 dgudmos, 30bsnwsb gobadsmmmgds yzgmaob
939mgdms. 353603, 0 ob 0dgmygds s asbbbgegzgdmm DML godmmg3s8L, 35306 oMb

32 Digesta Iustiniani. T. II, xauru V-XI. OtBercTBeHHbIi penakrop Koganos JI.JI, Mocksa. Craryt. 2002,

27.

3 0d3g, 37.

' Bapmowex M., Pumckoe npaso. IIoHATHS, TepMuHbl, onpeienenns. Mocksa, FOpuamueckas nureparypa.
1989, 25; 178.
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19696 M0 (BmbsdsGmnmal) babsdsMomm aowsobygg@nmgdsb: 869y oyy LEmMO o6 s6al, Hm3

35005643980mgdol yggmes domgobo nmgdes? (D.42.1.39).% agsg, »@0gqb@gdab“ 3g-3 Boabdo
Marcellus 300R6g305, M3 ,,86mmmE (85306) nmgmgds, Hm3 yzgms dmbsdsmommyg omgdos
300504398 0mgdsl, Gmogbsz yzgmes domgsbo ndymegdmmas*.36

dgbadmms, asdamomggmaygm 396dabyds sbomoa dmbadsmmmoal jobmows@Mol dodsto,
oY) Bmdgmodg dmbadsomg, Mondg dodgbom, 3Mm(39LL godmos 3mmgdmms, Maobs(y subsorti-
tio 9Bbmegdmes. sbgzg endzgdmms dMom3gdmol sbndgbs @obsGsmgdama dbamals nb-
&9gMgbgdob gomgemobbabgdol aofgdy. ,...Causa persona, loco, tempore, qualitate, quantitate,
eventuR” — s30mgdgmo ogm @obsdsmoal dm@ngal, s@aomal, Hmal, baboscal, dm3q-
mmdobs s dgganl, 083653530L 30Mmgbgdals godm 3393s.%7

IV. bsbsdsoenm g3dmdngds

36m(39bob ImBgzbm g@o3dg LabadsMommm gadmdagds (probatio, Mmamm(z 3@ 30(3909)
0bygdmes: 3baggdlb dmenb obinbos (altercatio) ndosMogmdms. x396M7006 ©d30mbgsls
3Mom3gdgmo s 9¢3d0&sbomal ad(339ma sbmM(309mmgdwbab. JM. dmdadwyg 52 byl do-
0gdnem 0gb6s lex Pompeia de ambitu-b (3m33gnbob 306mba dogob@Mo@nlb 05653gdmdals dom-
ombobobosmdmgame ©s303980L @abgol dgbobgd) gm-g@mo 03 13 306mbowsb, Hmdgma s
bogdom d3o(360@ brnws smbndbym Jdgmgdsdo dMommgdymb — 10 Brmoo Gm3ab Lobgem-
360ggmeob godgggdom o6 Lgbo@nwsb s Fogob@MoGYMowsb gobwgzboo s bgwdnbgzboom
obgbMnggdos Lobbrmol badsMmmdmbamdmgdsb.®® smbadbyma 30bmbo sa9bos LadMommgdm
5 ©5(330000 bo@yzalb bobgMmdmagmdsl: dgbsdadobow — 3 s 2 Lasmb. dMomdegdmal dngM
LogBal 396939@&0nLaLb Lobodsmmmmmadn mgom bogdal bomdmgdsy Bymgdmms. bmem, oy sw-
300 94693mEs B0bsbbotn dg(36mdam (3EMdMamEgdsl, dMomdmgdgma bamsbsme obyg-
dmEs, Modgs(3 300306 Jocnmgdl 3md3mbonbol bsd®mdal — ,86(mdmdals dgbabgd® —

3gmtg Boabol sdmbomno: ,,...0)3 (39, BoLOL Eagbol gomws, (30dmbagmdal dMommgdal
boMmggbal godm as3mdngdss GoMmgds. 306500006 (301dmMBIgmdol dgbobgd @obsdsymas-
030 0MomEgds Mbos gsdmgymo 0d Dosbobasb, Mm3gmog Imbob 35ds8mbgl dnsagds do-
Lo 3mbob 653530 dgrgasw” (D.3.4.9).3° Lobbmob LodsGmmob bogdolb 3mbdgbs dbmmme bLod
306mMdob (36mdwa: 1) LobadaMoem godmdngds dgodmgds odmagmgdymaym dbmmmm 9o
Lgboob gobdogmmdsdn; 2) bogdolb ImbL3gbol aooEgds FbmmmE ghmbgm ©s0d39dmEs;
3) bogdab 3mb3gbal goma@gds o6 ndrMgdmes (ampliatio — 50bodbyymon (36905 Lobbeab bo-

» Digesta Iustiniani. T. VI, kauru XLI-XLIV. OtBeTcTBeHHSIN pepakTop Koganos JIJI, Mockpa. CTatyr.

2002, 185.

0d39-

Mopes M. I1., Pumckoe npaBo. YueOHoe niocodue. 2-oe uznanue. Mocksa, 2011, 557.

bapmowex M., Pumckoe npaso. [lonstus, TepMmunsl, onpeaenenus. Mocksa, IOpuauueckas nureparypa.
1989, 180; 195.

Digesta lustiniani. T. I, kauru I-IV. OtBercTBenHSIH penaktop Kogaros JI.JI., Mocksa. Craryt. 2002, 405.

36
37
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3omdmbomdmgdadn bogdob googdsl s sbamn godmdagdolb abygdsl gmemabbdmds, oy
Loboedasmmmm 3noRbgzos, Mm3 Logdalb goMgd8mgdsbn dmmmdeg s LEMmmYMPama© 5G nym
a53m33mgmmo®). Ampliatio-b 3Gm (39096 dgdmmadayem 0bs 6. Imdodeg 123 o6 122 Bemgddo
doegdmeo tribuni plebis-ob Manius Acilius Glabrionis-obs 306mboo go8mdamgals dgbobgd, MHmdg-
mo(3 39943 J&. Imdadwyg 111 Byl domgdmmo lex Servilia-on, Hm3gem8s(3 dgdmamm compe-
rendinatio (3500569398 0mgdol 303m@obol bado MM o35 gds) Mbsdgdmdal 3oMoms do-
96§30l 50gdol s godmdamgol 3Mm(39Lgddn.4 byl od@ oG Mol 3gHommadn 33mag
scmegas ampliatio, goMms godmdamgols dgbobgd bogdggdabs, ond(zs, JM. dmdsdwg 70 Bemal lex
Aurelia de ambitu-omo gon4ds Mmame 3 ampliatio, obg comperendinatio s dgdmemgdmm 0gbs bo-
LodoGmem 35dmdngdalb sdmegmgds dbmmmeu gfm bgboaol gobdsgmmdsda.#

V.3mb3dgoms s 30mb3ab Bgba

Lobbeob LadoGomol 3Gmzgbda dmbIge godmbgmes Logsmegdaymm aym s dmb3dab
a0dmdobgdol ymgds dbmmme dMomdwpgdgmb gboggdmes. Leges duodecim tabularum-ols
VIII oggo (3693mB3gmdal 39dmbgggada §om3gel 3mmomsm (Saxum Tarpeium) ©sdbsdagol
35030gd5b 0035m0bbnbgdws. 53539 5300 gobababMgMs 08 IMb3nbmzal Ladmdsmasjm s
Jmbgdcogo LGsEGLbal AsdmEm™dg30l bsgombo, GmIgmaz 3mb3gmdadyg KM MobbIMdsl ao-
bo(3bomgds, 9980ga 30 YYIMYMPES, 36 Jg(33moEs Lazmme®m Rggbgdolb.® smbndbymo Jdg-
965 3dndgb @obsdoymoe nmgmgdmes, Mowash dob Rsdgb 30mb, Lobggmalb Loboom,
NBOMgdbg06 goM0agdal oEgdabs s Jmbgdol 393 330Mgmdom aows(39dal s3@domgal,
ob, 309480 3mma, yzgms badmgomadm s Jmbgdfmngn Bmadol RsdmGmmdggeb. Fzgba ob-
00, 396mbals B0bsdg dmjomadgms 565LbMmMMdal Mebsdgmmag 3Gnb3030Lb magabgdy®
30dmgmobgdo dgodmgds dngohbome privillegium-ob @o¢dz9dmmds, Moz MmIob Ladom-
momdn(3 Lo Jdggdsm gobobomgdmms. yMowbamgd Losbmagw doggsohbos ol gomgdmg-
35, M3 oy bogddg 3mabgdmdsal, bobgmdbogm momo@l s 08 sbpgMmdals gsbswaym®gdals
365309l gbgdmes, Gm3mamsg Imbob magabngmgds gboggdmms, Imbadsmomemg dmbal
3bM0s6 Lo gmomn ds@mbal babosmBoga 3mb3gmdabs(y abedggdow 80nRbgzms, donbgos-
3500 0dabs, MHm3 dggm@mmdagmo dmbs dominica potestas-abb bLGsGMLL o&oMgdos s Ladsm-
ool bydogd@o o6 agm. 530l momdady 3603369mm356 (36mdgdL g306300L 39Mdmagb0s6y)-
Lo, Gm3gema( »396mMbgdowab s3mbamowal® 1-mm Boabdo Bgfms: ,dbmmme dmbgdl sz, Mg3-
mgds, 356339990 d0bgbom Lobodstmmmmadn Bzgbgds Lagymoma doGmbol babssmdoga dnb-

40 Digesta Iustiniani. T. I, kuuru I-IV. OtBercTBenHbli penakrop Koganos JI.JI., Mocksa. Craryt. 2002, 47.

bapmowex M., Pumckoe mpaso. [lorstus, TepMunsl, onpenenerns. Mocksa, FOpuanyeckas nureparypa.
1989, 198.

2 odgg, 184.

 Xpecromarus no ucropun JpesHero mupa. Pum. ITox pemaxumeii akax Cmpyse B.B., Mocksa. [ocy.
VYuebHo-nenarorndeckoe u3a-so MunucrepctBa mnpocBemenuss PCOCP. 1953, 29; Kyoumos O. A.,
Kommenrapuu k ncrounnkam Pumckoro mpasa. M., 2009, 74, 76.
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(396: 099 0b0bo 83& 3039096, B™M3 gobsaMMgdnmos ab sbgMmda, Hmgmda s, domon 38 30(39-
d0m, 3000 mogobyxrmgds gbnggdmes. Ambgdl safMgmgg Bmgds odzm dogymoommb domn do-
&mbgdol dMomgmmmdobg Hmdagma bambobomgol 3nMab oMobszdomnbo aMoggdals, Jmbgd-
030 (396D0L @sdomzobs s yordo gymalb ImgMal ©sbsdsmmdn® (D.5.1.53).4 dgbodsdo-
Lo, bbgs Labolb Ladsmmgdfng YOHNNgHNME9ddo dmbs Fbmemme Lagymamo ds@mbal bg-
doMmzom gemggdmes. smbsbodbagns, Mm3d Digesta lustiniani-b IV Bogbols VIII ool —
»LO 3N Mgy FmBMoagdgmo dmbadstmmmol dmgomgmdals smgdalb dgbobgd® — §7 03 go-
98mgdsdy Bommomgdl, Mmd dmbalb of3 dm3Mmnggdge dmbsedstmmge sMRgzol Mgmgds
3dmbmos.® Imboms ozombgs dMomdegdmabs ©s dmB3ob sznmbgal d93ga bogdmws.
dggm@mdsyemo bobbmal LadsMormol 3Gmzgbo oMz 6339dalb 4393 Imbgdal sz00b3sL
36domags. dmbal 3mb3gmdal, oboss bLadmdomasdm ©a3sdg, dbmemme 03 dgdmbizgzsda
3dmbos LagomEydymm doms, o) g5dmdogdal @MmL dabo Rzgbgds bodgdom dmadmggdmes
(quaestio).*6 530l Jgbsbgd 3603369mmags6 (36mdsb 3356300l 3530605609L0 Mmegobn 5dGMIals
- ,d63dmdal dgbobgd® — gmeg Boabdo dm(393ymo gdymgdom, Gm3 ,03 dmbals Fndstro,
Mmdgmbag Bagygbgl dama, (dMom3gdmab) dmmbmgbom, 653gdals godmygbgdom, godm-
dngds GoMmgds; oy dmbs Msbsdonmme (369L, dMom3gdgmb 3mbol do@mbol Labafmagd-
mmE (8mbob) gobol mM3san m@gbmdal aooboal ombynsb...“ (D.3.6.9).4 mozobygsma
Mmddgemn dmdomsgal 808sm ©amdzgdgmo oym 653580l go8mygbgds LabyMmggma hggbgdals
(tormentum) dm3mgzgdal 3odbboo.

Inquisitio (06330bo(300) Bmdsmen Lobbeal badsMormal 3Mm3gbdn, HmIgmo dbmemE
LadMommadm babosmol oym, 38 3039dmgdoms dgacmggdobsy gmmabbdmdos. om3nmgd-
mmdob dg3mbggzodn, 3Gm3gbal Bobsbbod LB smnaby dMemdmgdgmb praetor-obasb L3gns-
060 9Bmgdsdmbomgdalb domgdsz dggdmm, Go3 035L bndbagws, MmI ol mns FuE(39mb
3505b(39800696, Bomsg 3oL Lago®m 3@ 30(39099mgdol m3m3zqds dggdmm, mz0m adymgdoma
mbobdngdgdol gobbm@(30gmagdol dgmgasc.

VL. LobsdsMmargmm a5056y3980mgdabl 33dmEsbab 33 330060 939man
36548035 > dabo BmgngMoman ms3abgdamgds

3830399000 3Om(39L0L oLEMM9daL Jgdga dmbadsmommagda 3gbdobymsl dommaeg-
©b6gb, Moms g0dmg@obom LabadoMomm gosbygzg@omgds, Gm3mal s@Mbal dgbobgd ,356-
©9d&gd0b” 39-7 Bogbdn Modestinus BgMms, Hm3 ,Lobodsmmm gowobyzg@omgds 0dsb gbm-
909, M3(3, IMbodsGmnggdals 3ob3bogdol 39339mdam, dmemb ¢mgdl 30300b s LMY-

44 Digesta Iustiniani. T. II, xauru V-XI. OtBeTcTBeHHbIH penakrop Koganos JI.JI, Mocksa. Craryt. 2002,
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b, 9839 bob 833060798, bsb sg@mdgmgdl dsb, baddob babosmabs s 36n0336gd0wsb go-
dm3nbamy, 56 dbomgms Im@mAnmgdal o6 goMggnmmdalb gomgsomabbobgdom. domnsb ndgns-
@ 3505693980 gds sl nmegdmms ,ooagbomo goab® gobgmsdwy, dsgsmomam, oy
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dgdmos oy 96 0d dmbodoGmommgl, MHmIgmdsg sMobbmMom gowsbygn@s (Logdg), 0dsgg
gL (0b) bgmaobms go@sbyzo@mb, 3obmba gogze, MM 56, 6 dgndmns”.>
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0¢) bobbemal badsMoemal baddgdg oMol odstm Imbadstmmmyg a53538ymbgdgm asobe-
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LodsGmnem 3Mm(39LL, 3oMogjoom, dMomdEgdgma dmoggdws, ol @obohnJMogdmes (praemium
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®030bgomMn 303mabs dmabnbgl msebsdgmmag Lobbmol LsdsMommal 3Gm3gLol bem@dos-
3606(30390y;

6. a93m3ys30m Msdgbndy sMLgdama babosmal Losbey, Moz Ladyomgdsb odmagzs o-
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LodomMomob byydngd@o s bbgs 6gdabdngM NMmngHnmdsdo dobo Asdds Ibmemmeo dgdsGmbal
6935bg nym ©odm30gdqmo; 8) bobodsmmmm 3Mmgbo o (30b 4399 ndsmgdmes s bo-
LodoGmnmm Lobbmob Ladstmmoal boddob gobbomags 3mmggogmoe — dmaxge 50 bognzn
dmbadamormal (iudex) dgdoagbemmdoms(sy 30 bogdmes. smbadbymoa gofmgdmgds 30 360d369-
mm3bo 9330070 Imbadommmgms Logddosbmdady bgdmddgwgdal dgbodmgdmmdsl s
byl bymdos Lodmgsmgdadn bobsdsGmnmmmbowdn bmdol sdsmmgdsal; a) dmbadstmomg
Bmgdsdmbomo ngm MsdgbrgMdg 3s93gmMgdobs 3Mm3gLbo, oy dmbodsmmmgms dgbo-
3900%g 3980 gobozbogdms, MmM3 Logdalb sMbo dommgol dmmmdwyg goboggdo 56 aym (sibi
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Lemds “NL” — non liquet (gogagdo6ns) gomsabygg@omgdsl godma@ebws, Mo d33mg30gdL bo-
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BomBmygds, gmEmBomn@om 3o0b(3, (300mmd©s 35dmnbEm@gdgma dg(3mdnl godmmazbzobs
5 bogdolb mdngd@uco s LEYmymPamo asdmdngdobogol bymdgdbymdo 3ommdgdals dgd-
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75 Mopes M. I1., Pumckoe mipaBo. YueOHOe nocobue. 2-oe u3ganue. Mocksa, 2011, 553.

24



Q5300 3MLEMRO6533NRN’

MeEONMRI 360EN3IRN0 33603360 RO300)1 RN3350d0L LORKOALIAGGIBNM
60364M33N - ,,LXISTILOM LOIIAOITOL 3GMBILO® — 353MONIIIXR BM3NIGO)
3MLYBMIBIDBI

o300 Ro3gendg mog0b0 LoabgMEoom 65dMM3ab I mogda gobaboemsgl bagimabom Lodsm-
ool 3Mm3gbob 360b30393L. Rggbo sbMom, 3@mM0lb dogh Logzmgbom Ladstmmmal (3oem3gMemo
Bm@30b Logegbom 3Em39Lab 36nb(303980L Mebadn aobbnmgs Medrgbsdg bymmmzbmEns. my) s3m-
39 §gf30b ,3006(3030L* Jobosbnwsb, 3530b v3@mM0l BngH asbbormmo bm@mIgdo ymezaems bo-
93gbom  3Mm3gbmamatn Ladsmormal ,dofMomsn sdmbsgomo gdamgds; babgmddmgzsebgmm
00099.-- §(3930L dofocmao Bgbn®," Ga(s, B3g60 sBGHOM, 56 B9gLodsdgds sMlgdum Mgsmmdsl. Soom we3-
e bagnFoemgdms gb gofmgdmgds, GmI bogimabom badstmmal 3Gm3gbob 360b(30358L o6 gbgds
3960300 (36mdamo o635 gm0 bogzmgbom Lodoomol 333mg3560 (3. (303060,% 3. d930bo,% 6. bygm-
30" 603m0dn° ©s Lbgs); 530b Memdobg Mmsgswsi BgMb bsabgM@oEam 653GMBal dg-14 ag96-
©bg: ...833935008 oEgbo Bobamo o6 Jbggmmdl Logimgbom badsGomals 3Gm3gbal 3G0b(s0-
3930L momdadg®, — m13(30 030 36 WMNMgdL 333 35Mms 08 N3(306gL BB, HMImgdag Mmogz0560)
6536m38933d0 b gemmdgb o3 Azgbmzg0L LanbGgmgbm bs3ombdy. NBG™ g@n(s, LaabgMGszom bad-
m30b ©ab3zbodn (a3. 127) . Rogzendg bg@b dgdrgal: ,,dgbbsegmaem Ladg3bogm badmmdgddo bogm-
OmE 56 33630905 Jomnmgds bogzmgbom Ladsmommoab 3Gm3gbob 30b(30398%g". MRgds dmadgdwo-
b3, O™ 33EMEMBs %96 goabyz0@s bagimabom Ladsmmmal 3Hm(3gLab 360b(303980L mdngds s
dbmeameo 530l 39800g3m3 ,dmndas” 0bnBn.b

(3 399bgds 3Mnb (3039800 8mygeboem bBmMIgdl, asbzobommma nbnba (3oem-(30em39:

1. 3mbobymob dg646smgdol Logomogdmmmdal 3G06(3030.

5) 300056 bs 5000603b6mb, Bm3 8gMH3dabl ,dgbybomgds® JoMmornm 96530 Medwgbndg 360d-
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O a0onm 0@ MG madn b3gosmyma  33magzalb bogsbo. 93 bsgzombl dofMomsmsow

asbabomoggb 390dm LodsGmmal Lbgs 398 9amMngdol o6 3mbiMgGmemo abbGod@gdab 33mg-
30bob s oMb 3933060, Moz Mdogd@&nlb MmgmEogmn Bnbssmbol sEMogMmagzemmasb goagdsl

3565306MmdgdL. 3EMdmgdolb nMazmog sdMHMS bbgeabbzgemdsd magn nhobs v 30650369 3gMommdn
353m7394b9dmem Lobym3dmgebgmmgddn, Mmdgmos bobomdn Ls3nMbmsb ©s393d0Mgd0m, Ko7-
GmdMngom, aobyma boyyznbolb Ladofmggmmb  3obmbdgdmmmdsadn smasfMgdemo 3mb(39B (3000
33bosfgdamo; dgmeg bobormo, BoMmomos, gdysfgds sbom  396mbBIgdemmdsedn  dm(3g3e
350006yY39@0b, 0330 3Gss dsblbbomn 3MmMdmgdal dzgmo s SbmgdyMo assby39@ 0L MmgmGogmo

bog:gdggmo-
30300b@&930b g53m 33939830 Bogmadow s0bobs badsmmmal dmasw mgmEmnsda domgdamo

39360990 ol 336980. badsGonmal mgm®g@ozmb nmmmomb beymag mersdnlb bs36rm3a ,bgmabme-
935 ©> Lodomoma®,l GmImol as8mg394698mmoa BoBoma LodoGommadMogo MHmngGHommdals
36mdmgdsl 9dmg690s, Laghomam (3030m0bEd0b yumomgdol Jomds omhs.?
badmgomadmbadamomgdmaga EMogMmmdal mdogd@ol dgbobgd MHomngmmasbbbgszgdamo
InbodHd980 06GLgdMAL.3  sbogmn®  (3030mobEngodn  Ladmgomadmbodsmmmgdngn WMon-

LadaGomob Emd@mcn, mba-ob onGooma g3 g@&ob dmbggumn mgd&meoa.

beymgmemody 0., bgmmobagmads s badsMmamo, memadbs s dgbogamo sm@mm m. g3odyMgemndgd,

md., 2002.

2 (3030m0b@03580 53 3HMdmgdal Bgbobad ob. xmMmE965d9 b., LogmmEgds s bogmmMgdol Mamgds,
LEOMOboL Lobgmmdal Mdaemabals babgmadBogm MbaggFMbLnd Gl IGM3gda, anGawoye 3g(3609-
Ggdoms bgFns, 8. 89, 1960; dmndy 3., LsgnmEgdol LadsFmmgdMago PYMHmgFHmmdal dmbgdabogal,
badomomzgmmb Lbe 8g(36. o3o09300b 35369, 53mbmTnzabs ©s baBsGmmab LyFas, Nel, 1986; dsb-
Sans (., dgbogoma Lodomzgmmb badmdomegm bLadstomol bmasw bsBoemdn, md., ,Lsdom-
oo, 1997; dmody 8., Jotrormma babagomm LadsGmama, Jgmeyg as@sdnd. s bExmy. asdmzgds,
0., ,39(3609690s%, 2003; ;9M9bg9cr0dy @., 396Gdm badsGomab Mbmasgbo LobEgdnca (3653930,
3., 936m3nmo s dgemgdomn badsGmmal 0bbEoGNEL (d58am3ddn — gdLo) go8m3(398mmds,
2009. Ladstmmal mgmEnado 83 bagoombdyg ab. bogygdos g., ,Lobbmabbsdsmmmgdfngo ©o330L
md09d&ob* (36909, ,LoBsMmama®, Neb-7, 1999; bozs69cm0 3., 0565890Mm39 LadsGmmal mgmeos, 8-
bodg godm(398s, ., 2004.

3 (3030em0b@0 3580 dm(393mm 3GBMdmTborsb s 39330693000 ob. Hodepe O., CriopHbIe BOIPOCH! yUCHHS

0 TIPaBoOTHOMIEHHs, IMMIdnd 36 9d¢edn: «Ouepku 1o TpakaaHCcKoMy npaBy», JI., Msa. Jlenunurpazckoro

Vu-t1a, 1957; Macasunep 4., O0beKT 1paBa, dGimdsms 30gdmedo: «OuepKu Mo rpaxIaHcKoMy npaBy», JI.,
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960mdol mdogd@o aobabamgds ggMombym dmgmgbso, oydze gobbabmgMum dgdmbzgzgdda
md0gd@ow Mgomatn bygmmb gemdgb@gdns Bomdmmagboman, Mobaz bocmsbswm o300 dggs-
bgds o6 obggdos.

3boagbns, Modegboe asdsmmmgdymoas &gMmdnb ,Lodmdsmadmbadsmommgdmogn yMomo-
960mdob Mmdngd@nb® asdmygbgds. 3Mmdmgdymas Lsgomba 0daolb dgbobgd, Lodmgsmsdmbeda-
0gdMngn A0 gHnmdalb mdngd@on ogoman dmgmagbss, Mgsmm@o dmazmagbs o) bLogdg ngs-
@-Mgom@ dmgmgbsl gbgds. sbggg aobbabodmgMas, sMbgdmdl oy ofs mdogd&m Ladm-
oo mbadsmmgdMogn HfmogMomds, M3 badommnmgdfng 3o&9amM0gdl dmmal mdogd@nb sco-
a0l g08m339mb. 03 bogomboes goM 339306 3gomm@mmmann@o s 3Mog@0immo mgambsbden-
Loos(s oo 360336g9mmmds gbnggds.

sd@&momMns bLodmgomadmbadasommgdMngn MEm0gMomdol mdngd@olb dommmbdmdngMgdal,
B6gmdH0mbabs 8 dGmbzebomnsbmdal 3Mn@gmnndgdoc 3g8mbodrgmal 3Omdmgdss. gb ¢393-
dofgds 35mEgdmadombadsmmmgdng s Labogommbadsmmmgdfog YMomngHmnmdgddo bgdm-
dmyzobomo 60dbgdol sMMbgdmdol dgdmbzgzsda Ladsmmmgdmngn MYMMNgMomMdal mdngd@nb M-
LYEMBS-3MBMBYdMBSL. Mbs asdma339mmb SBLMEMEME s Jggsmmgdoma YHMNgMHNHMgdal
md0gd@ms L3g0Bn Mo 60dbgdo. domon Jgbbagms s¢yz0mgdgmos, 306500056 bdoMaw gbs oy ab
dmgmgbs LadoMmmgdfngn 3mbBgbfnggdol gaMamgdl gofgo dgodmgds smdmAbogl o bLyy-
3094&3s 35LDg bagmmato N@mgdal Mgomadgds 396 FmabgMmbmb. 35Lmsb, 3 mzombadGHabom
©00d 396dm badsmmmoal bob@gds@nbs3nab Mmma. 3Mmdmgdnl mMmdse dgbbagms somgdg-
0d gOma35MmM3560 LabdsMmmEm 3o 030Ls s badsMmmal gsbgomamgdobogab.

W3n. Jlennnurpajckoro Yu-ta, 1957; Anexcees A., O6 O6bexTe npaBa 1 IPaBOOTHOLIEHHUS, IMH™MIdsnd 361g-
dmendo: «Bompock! obmielt Teopun coserckoro npaea, M., T'ocynapcreennoe M3narensctso FOpumiueckoii
Jlur-pe1, 1960; Jyoun A., O6wexT npaBooTHOmEeHMs (Bompocer Teopun), Capatos, M3n. CaparoBckoro YH-
12,1980; Cenuuuyes B., OObeKT IPaXIaHCKOTO NPaBOOTHOIIEHUs. ObIee NoHATHE, dGmBsms 3Mgdmedoa:
«AKTyaJbHBIE IPOOJIEMBI TPasKAAHCKOTO NpaBay (pen. bpaeunckuti M.), M., Craryt, 1998; Jlanay B., Cucrema
OOBEKTOB TPaXJaHCKUX NpaB: Teopus M cyneOHas mpaktuka, Caskr-IlerepOypr, «lOpuanueckuit neHTp
[Mpeccy, 2002; [lonaxos H., Teopun NOHUMaHKs CYIIHOCTH OOBbEKTa MPABOOTHOLIEHHH, B yueHble 3amicku
TaBpryeckoro HaMOHAJIFHOTO YHHUBEpCHUTETa UM. B. Bepraodckoeo, Cepust «HOpuandeckue Hayku», Tom 19
(58), Ne2, 2006; Baxynuna A., O NOHATHN 0OBEKTA IPAXTAHCKOTO MPABOOTHOLIEHHS, yjMbsrdn: «CoBpe-
MeHHbIe HayKoeMKHe TexHosorum», Ne4, 2009... dmgsmom Ladsmmmgdngo gmmngomdolb memdaby
ob. Keuexbsan C., IIpaBoOTHOILICHUSI B COLUMANTUCTHYECKOM obOtecTBe, M., U3n. Akagemuun nayk CCCP, 1958;
Txauenxo FO., Merononorudeckie BOMPOCH TEOPHU IPaBOOTHOIIEeHUH, M., «lOpunudeckas nureparypay,
1980...

4 Bekker E., System des heutigen Pandektenrechts, Weimar, 1866; Erman W., BGB, Handkommentar, 1. Band,
9., neubearbeitete Aufl., Miinster:Aschendorff, 1993; Jauernig O., Biirgerliches Gesetzbuch, 10. neubear-
beitete Aufl., Miinchen, Verlag C.H. Beck, 2003; Wieling H., Sachenrecht, Bd. I, Sachen, Besitz und Rechte an
beweglichen Sachen, 2. Aufl., Springer-Verlag Berlin Heidelberg, 2006; Prediger E. J., Die Grundlagen des
Eigentumsrechts, dobo 6536m3o ob.: <http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.
pdf> [07.05.10]; Bucher E., Das subjektive Recht als Normsetzungsbefugnis, Nr. 3, Tiibingen (Mohr/Siebeck),
1965; ob. <http://www.eugenbucher.ch/pdf files/03.pdf> [07.05.10].
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l. @gmc0gd0 LydmgsmsgdmbodsmamgdMmagn gMmnngmomdab mdagdob dgbsbgd

1. ymd09d@0”, Amame (3 onMoonm-8946a396Ma0 §9M3anba

Lodmgomadm Ladsfmamda 3o@&gamns ,mdngd@n® Msdgbndg GgfMdnbmmmanym&n 3mddanbe-
(3000 353m0ygbgds: ,LodsMMEOlb Mdngd@n®, ,LodsMmmgdHngo Mgammomgdol mdogd@n”, ,Lodm-
Jomogm ggmgdocms mdogd@n”, s ,badmgomsJmbadsmmmagdMagn HEmogMmmdals mdogd@o.“ dsmo
»OEbodoMmmgdM0z0“ dnbssMbo Gmmasbing, cd(35 0bobo goblbbzsgwgds ,Lodsmmadmogn® dng-
am3om, (o3 @edm30Egdamos 0dsdyg, o9 badsmnmgdcngo bgdmJdgmgdal HmIgm mbydg gmm-
306qds 53 Md0gd@nb bodsBmmgdngn Hggnda.’

»bodommnmal mdngd@n” s ,LodsMomgdMogo YEMgMOMdal Mdngd@n” gemdsbgml 3o3-
domgds, 353688 Msd 0 b&MEo anMoomo 358 gammngda. o sm30emgdgmos mdogd@ob Lo-
om0y s NRmgdsbomsob 8dnmm 353d06dn gobbnmgs. LadsMmmab mdngd@n badsmmmadmngo
9399m06930b Mmdogd@ns; badsGmmal mdagd@ns gofgasbo god8mgmnbgds, Mobdy3 badsGmmal Mg-
3@ oMo Imgdgrgds oMol dodstmmyyema, g. 0. bLydmasmgdMngo YMHomngmmmdgdo. badsGomgd-
030 QO00gOHNHMdol mdngd@&do Imasdmgds Loggomg (bogomgda, Lyymngmo dgdmddgogdol 3Em-
©J@930, 3060 Logzgomggdo, 3mddgwgdol Jgwgagdn).b sdwgbsow, Lodsmommoal mdogd@o s Lo-
doMonmgdfngn Mgammomgdals bagsbo 0gbdyMa 66363600.7 MRBegdolb mdogd@o 3o ,mdogd@ntn
Lobsdwgamol godmgmnbgdss, Moz 90s30sbal 06 gMgLgdl dLabnMgds s 3 Bm@mdnm gsdmmals
563589000 s oG gMoman boggmggdol Gobadn“.d Mamgdol mdngd@n o6 1bos gsbobo-
mgdmEgb LodsGommalb mbdogd@nb Gmmasbsm, Maasb gb gbnbssmdogagds 3g(36ngEmm boscdme-
39693 0@oomem 6mm3gLs s NBmgdgdL dmmab.?

Cenuuyes B., OObEKT IPaXJIAHCKOr0 IpaBooTHoMeHUs. ObIiee noHsATHE, IOMIoms JMgdaedo: «AKTyab-
HBIE TPOOJIEMBI TPAKIAHCKOTO mpaBay (pen. bpaeunckuti M.), M., Ctatyt, 1998, 110, 111, 153-154, 653630
ob. <http://www.civillex.net/book/actprobl1998.pdf> [15.04.10].

6 Anexcees A., 06 OGbeKTe Npasa U NPABOOTHOLICHHSI, 3MMBoms 3Mgdemedn: «Bompocst obueli Teopun co-
BeTCKoro mnpasa», M., ['ocymapcreeHnoe MsnarensctBo HOpummaeckoii Jlut-pei, 1960, 287; ob. Jlanau B.,
CucreMa 00BEKTOB TPKIAHCKUX MpaB: Teopus U cyneOHas npakrtuka, Cankr-IlerepOypr, «HOpuandeckuii
uentp Ilpecey, 2002, 71; ob. [Honsxose M., Teopun moHHUMaHHs CYHNIHOCTH OOBEKTAa MPABOOTHOIICHHH, B
y4eHbIe 3aIHMCKH TaBpUYECKOT0 HAMOHAJIBHOTO YHUBEpCHTETa UM. B. Bepnadckoeo, Cepus «lOpumudeckue
Hayki», Tom 19 (58), Ne2, 2006, 114, 115. ab. ab@g6bg@azgcn: <http://science.crimea.edu/zapiski/ 2006/
law/uch_19_2l/polyakov.pdf> [09.04.10].

Anexcees A., 06 OOBeKTe NpaBa M NPaBOOTHOLICHUS, dMmBsms 3Mgdmemdn: «Bompockl odmmeil Teopuu
COBETCKOTO TIpaBa», M., [ocymapcrBennoe MsnarenscrBo FOpuanueckoit Jlut-por, 1960, 287.

03 3mDa(300%g ©asbsb 396896m30 o., 5 bggze b., cmodohn 3. ob. Apsymanan A., HematepuansHeie
6mara Kak 00EKTHI IpaKIaHCKUX TpaB (ABTopedepar AUCCepPTay Ha COMCKAHNE YUEHOH CTeleHn KaHAnaaTa
ropuaraeckux  Hayk), KpachHomap, 2008, 12; ob. ab@gfMby8azgfwo: <http://kubsau.ru/dep_diss/files/
20081016arzumanyan.pdf> [09.04.10].

Anexcees 4., 06 OObexTe MpaBa ¥ NPABOOTHOLIEHHUS, IMHMIdsms 36gdeemdn: «Bonpock! obmieit Teopun co-
BETCKOro npaea», M., T'ocynapcreenHoe M3snarenscrBo FOpuamaeckoi JInt-pel, 1960, 287; sbggq ob. 0. 3m-
0560 300 353mbgms, gu@bsmdo «Coperckoe rocyapeTso 1 npaso», Ne9, 1950, 86.
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535bmb, Ladmdomsgmbadstmmgdfngo MEMogHnmMdal mdogd@ow dgadmgds Loggmyg (8-
gmxzoon Loggmggdo, MRmgdal sMIMds) o6 Loggmggdal a308myqgbadody MYBmgdsdmbormgdgdo
0ymb Badmoagbomon. 006s3gMmagg bLadsMmamon o6 036mdL sMads@gfnsemm@o Loggmggdol ob
MRBmgdol 40539350, M3 bosz 0bobn gows(3gdayynbotms. g.0., badmdomsdm y@mgdobs ©o
bodmgomodmbadetmmmgdmagn gEOmaghommdol mdogd@gda s6eds@gMmosmam bo3gmgqdmab s 3og-
3069300 o6 9dmbggze 9HMBobgmL.10 Loddg mmgo e dmgmabs s boBomal 38 9amE0gdl
Bmmol M00gM030dstogdol Jggbgds.!ll Lodommmgdngn MmogMommdal ™mdogd@n 3mbsMg-
G0d, Maash ob bLabmasmgdfngo YMHM0gHcMdgdolb LobEgdsdn oMol gemmgdgb@o (dogmoab bo-
Bomo), Gob aodmi bydogd@gdo YHMgM®mJ390g396.12 Lodsomgdmago BBH®ogHOMdabs ©o
Bmgdol  dgomemmmaonmo  bogndgmgdo Lbgowsbbgss, 39Mdme, Lsdsomgdmogo wEmo-
9BOMds oo Bnbrs ggGambo (ob Jmemgons RgGHeMLLS ©s >ALL JmEMob'?), bomm wamgds
004G 3mzmabol 9393306 ©gds.

sbggg LodmgdomagdmbadamomagdMogo YMcNgMmMdol mdngd@o ofss Ladmomsdm dGxbgal
M09480b 00gb@nMn. dsmamns, m0cddalb yggms mdogd@o Ladmdomsdm (JmbgdMagn) d&mbgal
md094&0 dgodmgds agmb, Bogfod godmbszmabne doMswa sfsedmbgdmogn bozgomg, Maash ob dabo
3gmmmdgmobagsb gomymesmns s badmgomsdmbadsmmmgdfngn MEMmngmmmds Batdmadmds 3o-
oo 3Modmbgdmngn bLnzgomggdalb o330l adboms3. 93wgbse, Ladmgsmsgmbadstmmmadngon
DGHD0gHOMI0L MB0gJG0 353009300 FoMMMo, 30006 bodmamodm dmbgalb mdagd@o. !4

a0Ms 530bo, LadoMmomMgdMngn MM MMMl mdogd@n LadsMmmgdMogo YHMogHHMdab
boabobash Mbws gonBokbmb.1 bogsbo as(30mgdom MRGM GFoMmms, oMy Mdogddon. buydogd@ o
5 mdngd@n bagsbos, mmdzs bydngd@n oMol 8mddgmn Logsbo, ,mdogd@n® — Logsbo, Mobdyz Ly-
30980 b99m7J39093L.16 BmgngMomo Lodmgomasgdmbedaomgdmogo WHMOgHMMaL Mmdogdgo o6
dgodmgds bagsbo ngmb, Mowasb Logsbo Mgsmumn Bmamgbss, Mgama@o sMbob JobmbbmIngMgds

0 Apsymanan A., HemaTepuanbHble 6jara Kak OOEKTbI IpakIaHCKUX npas (ABropedepaTl auccepTaluM Ha

COMCKaHHE yYeHO! CTEIeHH KaHIujaTa opuaudeckux Hayk), KpacHomap, 2008, 8; sbgsg oboemgo 0b@gt-
b9&a39Mdy: <http://www kubagro.ru/autoref/20081016arzumanyan.pdf>  [09.04.10].

Komapesa B., IlpaBoBas kaTeropus «00bEKTa» IPXAAHCKOTO MPABOOTHOLICHUS U €0 COOTHOLIEHHE CO
cMexHbIMU eduHuImAME, «BectHuk benropoackoro ropuandeckoro mHctuTyTa MBJI Poccum», No2 (10)
2007, 26. ob.: <http://www.belui.ru/Doc/Vestnik/Vestnik-2007-2.pdf> [09.04.10].

Tonsaxos U., Teopun NOHNMAaHUA CYITHOCTH 00BEKTa NMPaBOOTHOLIEHUH, B yueHsle 3amucku TaBprueckoro Ha-
[IMOHAIBHOTO YHUBEpCHUTETa M. B. Bepradckozco, Cepust «FOpumuueckie Haykm», Tom 19 (58), Ne2, 2006, 114 ob.
aby3g 0bGgMbg B339 dy: <http://science.crimea.edu/zapiski/2006/law/uch_19_2l/polyakov.pdf> [09.04.10].

B 65999300 3., bobbemol Lsdsomol Logobo, 3., mdorabol MbogzgMHLoGgGeL asd8ma(s., 1997, 117.

¥ 0b@9Mbg@azgmwo: <http://works.tarefer.ru/67/100421/index.html#> [02.04.10]

bsgobgern 3., Ladsmmals MmgmGos (nFabdngb30s), 3., ,bagdstmggmm®, 1993, 101; bogebyern
3., m3b653gMmgzg badsmommal mgmtas, 3gbsdg asd8mzgds, md., 2004, 110; 3. bmymmdzocror @sesb-
mmgbdom 03539 8mbadMgdoL 93000698 @absdogyeals Logsbmsb @s3o3d0Mgdom. sbsTamal bags-
Bos 3mb3Mg@mo obsdommal dgdswmagbrmmdom ®awagbomo Bs@gfnsmayma bogmo, MHm3gmdy
bgdmJdggdams(y 053603039 ©6535mmol Mmdogd@L bgmymab. ab. bammdzocno 3., @obsdsmmal
09480, Bogbda ,Lobbrol LadsGmmoal Bmaswa Boboma® (Mgw. bsdygdns 8., @zocrady n.), 0.,
»3gMonsbo®, 2007, 113-114.

Hyoun A., O6bekT npaBootHouieHus (Bompocsl Teopun), Caparos, 13a. Caparosckoro YH-1a,1980, 28, 68.
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30 3996900b39(36096930L 33ma30L begg@Mo.17 PI3e oF BLYdMBL JHMBsbgMELash SdLMEe-
&M 0dmmoMgdnmo boabgdo.!® s3wgbow, 30bb63gBmbomns, xgMsmbobs s sMLab 3GMdgdals
30035m0bbobgdom, §gcdnboo ,Lsdmdsmsmbsedsmmmadmogn MAMngMmmMdal mdogd@o“ bgm-
ddmgobgmmde.

1. 2. bmaspgommbmgoya dopamds badmdsmadmbsdsmamgdmagn
MOH00gMnmMmdab mdagdab dgbobgd

(36mdoemns, B3 Mmdagd@L ,d937(36980L Mdagd@omss® 8mablgbogdwbgb. d93g(36980L mdngd-
&0d oG gMnammn dmbaods, Moz ymazgmaszsmo (36mdogmgdobegsb odmy)jomadmaw mognlb mdogd-
&6 In(399mmmdodo s6bgdmdl.? bmasoaammbmgenmo Goamds mdagd@l bndogd&osb joz-
30630 gobobamogl. mdagd@ns ab, Godgz Lmdngd@ b dmgdgogdes 30dotmmmn.?) sodnsbabs s
dmbgdal 6gdgmmdom gHmngmmmdado Lydogd@n M0l ssdosbn, mdagddn — d¢bgds (96 8nbn
BoBomn).2! Logmabbdms, Gm3 aMoommds 3936096933 1bws J9436sLb Dmgomgormmbmegano
md094&0b mgm@ool Loggmdzmgddg mdngd@ob edmez0gdgma LodsMmmgdmoga 3o@&gamM0y,
Bm3gmo(z boggmggo boabob L3g(3053030L go8m 33900b.22

Mman3mmns 3gzombzs: MoGm3 asdmaygbgds LadsMmmgdMogn MEMogMommdal mdogd@ab

BombmGoMo 30&gammns, sb MoGmd of 3G (39mmEgds LadsMomadMmngn NMmngHnmdol mdagd-

&0b Bommbmgono asgqds dab b‘gbnad@%g?B

17 550000560 b., rgmtGommo ggoeambmaegos, 3., ,mbogg@bsoemo, 2007, 127, 241.

8 0d39,21,22,39.

9 Jmorgemos oem., 9989369300 3omdLobEmmo mgmeonl bmangoon bsgombo, ,d6smmda®, 4-5, 1943 6.
33Mn-donbn, 188-189.

20 Cenuuwjes B., OObeKT IpakIaHCKOro NpaBooTHoLeHus. Obliee oHATHE, IGHMId>msd 369dm3dn: «AKTyalb-
Hble TIPOOIEMBbI TpakAaHCKOro npasay (pex. bpazumckuii M.), M., Craryt, 1998, 113; 50badbeyemn ob.
0b&9Mbg@azgmudy: <http://www.civillex.net/book/actprobl1998.pdf> [15.04.10]; Ladstrormolb mdogd-
&ob, Bmamg badsGomob bydogd@ob bobabssmdmgam (36930b, dgbobgd ab. sbgsqg Schack H., BGB,
Allgemeiner Teil, 9., neu bearbeitete Aufl., Heidelberg, C. H. Miiller Verlag, 2002, 48.

21 JIyoun A., OGbext mpasootHoutenus (Bompocsl Teopun), Caparos, Usn. Caparosckoro Yh-1a,1980, 9; Lyy-
309980Ls s Mdagd@nb 3mEgmad ol dgbobgd ob. Bast R., Einleitung auf Philosophy von Rickert, XV, ab.:
<http://www.phil-fak.uni-duesseldorf.de/philo/rickert/rickert.pdf> [12.12.09]

2 Hoggpe O., Llapzopoockuii M., Borpockl Teopuu 1pasa, M., [ocyapcTs. H31aTebCTBO IOPU. IUT-pbl, 1961,
229-230; leenos B., I'paxnanckoe nmporeccyaibHoe mpaBooTHomeHne, M., FOpuandeckas qureparypa, 1966,
20-21; bydogd@obs s Mmdagd@ ol sgnmgdgmo MEmagAmnmdal dgbobgd ob. Wahsner R., Die Materie
der Erkenntnis kann nicht gedichtet werden (Zu den Bedingungen einer materialistischen Spekulation bzw.
Dialektik und zur Unméglichkeit einer monistischen Abbildtheorie), Z-Nr.77 Mérz 2009, 143. ob. ab&g-
b9&a39Mdy: <http://anstoss.dkp-berlin.info/rw.pdf> [03.04.10]

2 Ocnoéurn B., CoBETCKHE IOCYIapCTBEHHO-NPABOBbIE OTHOIIEH)S, M., FOpuz,. mut-pa, 1965, 62.
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1. 3. bLydsMmamgdMmngn mgmMngda bddmdsmadmbasdsmamgdMagn gMnngmomdab
md0gd&ab dgbobgd

1.3. 1. 3mbab@yMa mgmMas

L3909 YMo  onFooggmo Joamdnlb GoMamgddo Ladmdsmadmbadsmommgdfngn Mmo-
960md0ol md0gd@ by oALYdIMAL BmbabEMMo ©o mPGemabE MG cgmEngda.24 dmbabGuma
®gmE0s LdFsMMNEGOMZg0 PO MMl Mdngd@ o dbmemme dmddgogdsl sb dbmmmm bogmb, 56
dbmemme LsdmMasEMgdfng N0 gHNMsL goboboemagl.

1.3. 1. 1. bobagombodosmanmgdMmagn mgmens

LobogombadammmgdMagn mgmMool dabggom, LadsMomgdMogo YOHMN0gMNMbol Mmdogd@ons
Bogma obyy oG gMosma badystmb bagsbn, GBm3gmbs(y 943L mdngd@ntn g3mbmdogndo mamady-
g3, M3(3 353mMaba@gds Gobidn s oM 3MadGozmm Lafmggdmosbmdsda. batggdmasbmds bydagd-
G0 398 9a3MmM005, Bobo — bogmob mdngd@ Mo g3mbmadngnto moMmgdmmgdals godmbs@mmgds.
0308m3 bogmal s@bgdnomo 608obos goboa. sbg3g bagmal geHm-ghma 60dsbas bbgmegdomds?
(LodyaMyg). @obagE M@ nyMoEonm MO HSGYM3n 303039 gdnmo 3mbadmgdol Mmabsobda, Lo-
doMonmgdMngn go39d0m, mdogd@gdo boabgdns. Bommm goagdom, bogsbo (Zbsdsmrnmalb mdogd@n)
060l yzgmoeggfn, o3 90003056930L Bng@ LodsMmmgdMogn domongmgdal smbfmmadsl dgad-
™90 ©59939909d5MMb. of 3o0086y39@00 5©530560L 6935.20 sbggg oo v(30mmgdgmo, @ gns
3yo dam3smgmdada aymb; ob dgadmgds mbggewo 96 godmdMngn aymb; dsodg dbmmme @q460-
3060 dg0dmgds LadsMmmgdmogo domonamgdol asbbmm(309mgds.2” sbggg godmomgss Jmbab-
6965, M3, ,md0gd@&qdob* bozgmae, dobobdgbmbomn nym (3690980 ,bogmgdo o Jmbgds©

bQQSdQSQEOQ)m?)o.zS

24 Bakymuna A., O noHATHH 00BEKTa IPAXkKAAHCKOrO MPABOOTHOLICHNUS, ¢)Mbomdn: «COBPEMEHHBIC HAYKOEMKHE

texnonornm», Ned, 2009, 58; sbggg ob. 0b8gmbg@aggfwmdy: <http://www.rae.ru/snt/pdf/2009/4/21.pdf>
[15.04.10]

25 Knenuykas T., TIOHATHS «BELIN» M «UMYLIECTBO» B IPKIAHCKOM mpase, M., 1998, 18; sbggq ob. 068 96-
b9&a3gmeo: <http://www.oupi.ru/ilibr/kt/1.pdf> [23.05.10].

26 Eyman W., BGB, Handkommentar, 1. Band, 9., neubearbeitete Aufl., Miinster:Aschendorff, 1993, 193; bo-
domomal mdogd@gdolb dgbobgd ob. sbggg Schack H., BGB, Allgemeiner Teil, 9., neu bearbeitete Aufl,,
Heidelberg, C. H. Miiller Verlag, 2002, 48; ob, Go¢3 bodatoemal bdagd@n o6ss, dobo mdagd@ons: y3g-
Mg gM0, B3 50530560b ogM dgadmgds aobbbgegmgl s s@a80sbal bafggdmmdsl gdbsbymagds,
LodoMomgdMngn asggdom, Logbgdos. ob. Bydlinski P., Biirgerliches Recht, Bd. 1., Allgemeiner Teil,
Dritteueberarbeitete Aufl., SpringerWienNewY ork, 2005, 30.

27 Holch G., Miinchener Kommentar, Biirgerliches Gesetzbuch, Allgemeiner Teil, Bd. 1, 4. Aufl. (Redakteur Fr.

Sécker), Miinchen, Verlag C. H. Beck, 2001, 904.

Km3965d9 b., bodstronggmmb Agbdydmngal 3mdsgseman badmdomadm 3mmgdbal dofamawn 3GHmob-

m939d0, LogHMSAMAOLM 3MbRgMgb300L obomgddn ,bsdsmmmalb Mgum®mds badsmggmmdn®, »d.,

1994, 149.
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LadaMomgdMogo YHM0gMmmdal mdogd@olb dgbbogmobsl 860d36gmmgabas dabn gobbme-
(30990l dgbadmm bgggmmb dgdmbademgms. o8 gMosmym-bogmmdmngo bogbgdo ol mdagd@gdos,
Mm3gmos dgegasm 033 gds bdgbolb g 3399 03053980, HMBmgdas aMdbmdal MmGasbmgdals
39939mdom  50gddgds  (gm&3dal, 3sbob, JodomEno  Fgdsmagbrmdal, LogMzgdn  swgoemal
3gm3atgmdob dg(33emd). badsmmal mdagd@os 360d36gmmmazobn badsbns dabo LadsmmgdMogzn
bobosmo?? s Lodommmobomgal Bs3mgdsw LonbGgMgbms Bogmon, Bmam(3 Mgomao dmgmgbs.

1.3.1. 2. ,dm]3d30930b mgmEAns”

3mbob@m® Joamdsdn a3bzmgds ,dmJdggdol mgmmns®, Mmdmol dobgozom, LadsMormgd-
6030 bgaogmgbs 96 Mgammomgds dgodmagds dbmemme s©sd0sbol 69dgmmdocmo dmJdgwgdaom,3
Mmdgmo(s, megob dbMng, oG gGosmyma boggomggdalb dg4dbol, asdmygbgdol ob gs6306a300L396
560l dodsMmmo. ogzg boMdmadmds dgzombge: o MoMzympom bogmgdlb s dbmemme dmgdgwg-
398L 390056500 Mdngd@oe, 35dnb Lo Mbs IMmmezbrgl bogmgdol dgbabgd (3030mabEMa
Icndgmgde?3! Lodmdomogmbodsmmmagdmogo M@mogmommdal mdogd@os budngd@olb dmddgwgds,
BHm3gmo(3 3035HOms 3G gMH0omNE ©d 5MFo@gMHnsrn® boggmggddg.32 ond(ss ,dmddgwgdal”
®gmG00b boMIMIsa 9bmgdo mo3056m 5Ma396@ 530530 Gommbmgan® 3ogmdgdl ndzgmngdgb.
dogomomaE, 0mgb sDGom, ™mdogd@o FommbmgoymMo  jo@gamtoss, Mmdgmbs  magzabo
L3g308039M0 358mYygbgds dgodmagds 3Jmbrgl. mdogd@o oMab oM ab, Mol asdmg gb dmgmgbs
06bgdmAL, sMsdg ob, Godg gb dmzmabs bgaogmgbsl sbwgbl 56 3g0dmagds dmabrobmb.33
330006y mdogd@ow gobabomogos Lagsbl, HmIgmbgi d0Mab (36mdogMgds s ImJdgwgds
360l dndoMorymo. 535bmsb, bogomn Ladstmmadmngn AMagHmmdob gmadgb@o 3o oS, sModgw
dbmmme Logsbos, HMImal badyomgdomss (s oMs gsdm) badsMmmmadMagzn YMMogMcmmds Bom-
dm0dmds, 306500006 33000 LadsMmamadn sMd30ME30M 3Mb3M @M YHMNgMHNMSOL do@gfnaem-

2 Cenuuwjes B., OGbeKT IPaKJaHCKOrO IpaBooTHOIICHMs. OOLiee MOHsTHE, dHmIsms 3GHgdmmdn: «AK-

TyaJlbHbIE MPOOIIEMBI TPAXKIAHCKOTO TpaBay (pex. hpasunckuii M.), M., Craryt, 1998, 139
0 Hoggpe O., Coserckoe rpaxnanckoe mpaso, JI., Usn-so JITY, 1961, 216; Hoggpe O., CriopHbie BONpOCHI
Y4eHHS O IPaBOOTHOIIEHNH, dMmdsms 3Mqdeemdn: ,Ouepku Mo rpaxnaHckoMy npasy”, JI., Wsn. Jlennn-
rpazackoro YH-ta, 1957, 50. qgmgdobs s 8mgamgmdab Dg3mddgwgdolb mdogd@o 8bmmme dmgsmob
dmgdgmgdes. smbadbmmby ab. Maeasunep A., ObbexT mpapa, dmmdames 3Mgdmemdo: «Odepku 1o
rpaXxIaHCKOMY IIpaBy», JI., U3n. Jlennnurpanckoro Yu-ta, 1957, 66, 69...
31 Baxynuna A, O noHsTHA 00BEKTA IPAKLAAHCKOTO IPABOOTHOLICHHSL, ¢)Mbomdn: «COBPEMEHHBIE HAYKOCMKHE
Texnonorum», Ned, 2009, 58; sbggg ab. 068gMbydagzgmoby: <http://www.rae.ru/snt/pdf/2009/4/21.pdf>
[15.04.10].
Cenuuyes B., OObeKT IpaxxJIaHCKOTO IpaBooTHomeHUs. Obmiee noHsaTHe, IOmIsms JMgdaendo: «AKTyab-
HblE POONEMBI IPpakaHCKOTo npaBay (pen. bpaeunckuii M.), M., Cratyrt, 1998, 115; scbadbgeal dgbobgd
ob. Ilonaxos H., Teopun NMOHMMaHUs CYLIIHOCTH OOBEKTa IpaBOOTHOLIEHHH, B ydensle 3amuckn TaBpu-
YECKOTr0 HalMOHAIBHOTO YHUBEpCUTeTa M. B. Bepunadckoeo, Cepus «lOpuanueckue Haykm», Tom 19 (58),
Ne2,2006, 116, 117; ab.: <http://science.crimea.edu/zapiski/2006/law/uch_19_21/polyakov.pdf> [09.04.10].
3B Hogpge O, IIpaBoOTHOIIEHHE TI0 COBETCKOMY TpaKIaHCKoMy HpaBy, M31-To JIeHMHIpacKoro rocyiapcrs.
yH-Ta, JI., 1949, 81.

32
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@60 LoByobo 0339009803 Ngmgdo-8mgomgmds dmddgegdsl MbEMB3gmymel. gomg Lodysmml
Y39 Imgmgbosob dbmmme s@adnsbol 3mddgogdomas dgbadmgdgmo abgmo bgdmgdgwgds,
Amdgeog B gds-dmgamgmdgdom bmM30gmEads. o3 bogml o o3 oMo sMadmbadmng
boggogl sbgon Ggogamads o6 doerndy.’> s8wgbs, Mdagd@o oMol ab, Gadg LodsMmmgdngo
@@PnogOhomdol bndogd@oe gumgds-dmazomamdss dodsomyyma. sdo@mdas mdogd@n bodmdomo-
JboBoBronemgdMogzo mHM0gHNMdal s 30mgdgmo gemgdgbgns.3

09)3(30 BoboomBgamdmngns nmggl 3mbazns, MHmMImob msebsbdaw, Ladstmmgdfngo mEmo-
960mdab ogMoanmo dobssmbo 3mddgwgdss, 0439 30 NBmgdsms @ Imgamgmdoms M@
md0gd@oe ImJdgmgdss obobgmadyma. gbg 0go, ob, Mo 0Moogyemo mdogd@ns, ndsgMmyYms
bodoFomgdMnga YMMgHNMdal 0o 30bosmbos?37 oy bsdsfomgdmogo YMmogMomdals
doboobo  3mgdgmgdes, 85306 oo  Sbsmobdn MmamE  bgmgds aoMgasbo  bLogbgdo
(boggmggdn), BmamE(z badsMomgdMogo YMHNgMMMdob ™mdngddgdo?.. mdogd@ew dmddgwgdals
3moDMgds aodmMosbagh gomgabam bagbgdl onMmomommo 33mgzolb bggMmesb. 3sbmasb, Ji3g3s
o6 dgodmgds LodsMmmgdMogo Mganmomgdol Logsbo o MRmgdalb mdogd@o oymb, GMowasb
3®530560L ImMJ3g0090sL oG gfnomyMo dmbgds o43b. J3939 oGl Logdnsbmds, ob, Moy ssdnsbal
9439093580 3mnbrgds.® dmgdgwgds BLbogmanbommmannmo dmgmagbss, mdogd@ol doMomown
60dsb0 30 dobo bodsBronmgdagn bobosmas.??

bogdg 0bos, MmM3 LadsmmmgdMngn MM MMMl Mdogd§dy DydmJdgEgdb mzgom NRmgds-
dmgomagmds. dmgsgommbmgon®o asggdom, mdogd@o asmyg Ladysmmb bagsbas, bmdogd@obasb
53m9)300098mo@ 5MbYdMmO s Jobmsb s 393306 gdmmo Mgoemmds, cd(3e gb 3GMdmgdal s@bab
sbobbbgmo@ ofmsbszdamabos. bmasgammbmgan®o 3o@&gamtns ,mdogd@n” ©s oyMomagmo
39&9amtns  ,LadsmomagdMogo  Mmoghomdol  mdogdgo“ gMmdsbgml  of  gdmbggzs.  Lo-
3o mmgdMogo MMomgmhonmdol mdogd@o bdgosmaGo omMoEormo 3Hmdmgdss. 0

3% Mazasunep A., O6bexT npaBa, 3GmBoms 3Mgdmedn: «OUepKH 10 rpaaaHcKoMy npasyy», JI., Usn. Jle-

HUHUTpaJCcKoro YH-ta, 1957, 75, 76.

35 0d33, 82.

36 Hogpge O., Coserckoe rpaxaanckoe npaso, JI., Usa-so JIT'Y, 1961, 95.

37 Hoggpe O., CriopHbie BOIPOCH! yUEHHS O IPABOOTHOLICHMS, JGm3oms 3Mgdemmdo: «Ouepku mo rpax-
naHckomy npaBy», JI., Usn. Jlennurpanckoro Yu-ta, 1957, 24... 53 Bobsosm8ogamdol dgbobgd. ab. Arex-
cees A., O6 OOBEKTE MpaBa M MPaBOOTHOLICHHSA, dMm3doms 3Mgdammdon: «Bompockr obmielt Teopuu co-
BETCKOro npasa», M., 'ocynapcreentoe M3narensetBo FOpuanyeckoii Jlut-poi, 1960, 299.

B Anexcees A., O6 ObGbeKkTe mpaBa M MPABOOTHOLICHHS, JGm3oms 36gdemdo: «Bompock! obuieii Teopuu

COBETCKOTO TipaBa», M., 'ocynapcrBernoe M3natensetBo FOpummdaeckoit Jlut-per, 1960, 294, 295.

3 Cenuuyes B., OGbEKT rpaXIaHCKOr0 IPaBOOTHOIICHHsL. ObILee MOHITHE, HmToms 369damdn: «AKTyallb-

HblE TIPOOJIEMBI TPAXIaHCKOTO Npasay (pex. bpaeunckuii M.), M., Cratyt, 1998, 139; s@s80560b bgdmgdg-

00l Lbgomabbzs xbodognd dgbadmgdmmdady ob. Rieff W., Die philosophische Begriindung einer

Theorie von Individuum, Gemeinschaft und Staats bei Edith Stein (Dissertation zur Erlangung der Grades

eines Doktors der Philosophie), Berlin, 2008, 400-402. ob.: <http://www.qucosa.de/fileadmin/data/qucosa/

documents/136/1214926534757-3730.pdf> [15.05.10]

40 Jlyoun A., O6wext npaBooTHommenus (Borpocs Teopun), Capatos, M3n. Caparosckoro Yh-Ta, 1980, 33, 34, 35.
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1.3.1.3. ,boggogms mgmeas”

9- 6. ,Loggogms mgmeoal” mebsbds, Ladsmommgdfagn MMmngHcomdal mdogd@o Loggmgs.
35bd0 3mMnsDEMYdS oG gMnsrMn s bmznamm@o boggmyg, GmImal godmygbgdomss Ladsmormgd-
(030 9HO0gHOMdl 8mboBomagbo  306mbogd 068 9MLL  03d5ymnamgdgb.4l (3030mab@n od0
393039 gdmmos, Hmd badsMmmgdMngn YMMNgMMMdob Mdogd@om asdmenl do@gfMnsmyMo s
M@ gfnsmMo  Loggmg: bogomon, LymogMo d9dmJdgmgdol  3Gm@nddgdo, 3dmddgwgdsbo,

R BoBmbmzo  mgmgdals
™009J8o© sm0sMgdes bnggogl, Moz 0bdgmgbl, bydogddol dmmbmgzboemagdgdl odaogmcgnqwabb“

dmgdgmgdal  Egbym@e@gdn, 3dofsmo sMsdmbgdtogn  Loggmggdo.
(08 o9gmEnsl obgmomagdom gobzabomsgo mads@nzol dgbbogmabsb).
3. 1. 4.6935 5 (36mdagMagds, Mmame(z mdagddo

5bobndbogns dgbgrmmgds, Mm3momsy YBmgdoms mdngd@o 3M0b s8LEMaq(300 — nye,
Amdgmo  93mbmdo g@-bodaMomgdmag  bobosml  o@ofmgdl. o3  8dLEMs300b  gd3nGogma
Logyydggmos 3mbiMmg@ymon do@gMosmydo s bymogMo moMmgdnmgdgdol bogogmm gm@dal
3Jmbg 930 dogombabmagbgds. 4

badoMogdMngn MMMOgMNMBOL ™mdogd@n, Mmdgmada rodshn dmgamal bgdobs o (36m-
3096985b 3mnadMgdl, ymzgmomgol 3mb3Mg@mm-nbrognmsrmmas. dmgamal 6gds s (36mdngMgds
LaBoMmombs s Gog@mdMng MFMmMngmcMdsl dmmal Jgsmaonn Gammos. Ladstmamoa dofab
69gdsbo s (36mdagMgdadg 396 bgdmddgmgdl, Mol dgogasmss brdogd@gdlb ImmMal MMmogmmmds o6
LOgPMME 56 Yorndgds 56 JbmEmmE GBoJGMdMz0 MYBHMNgMHoIMds BoMB3mdmdo.? o asdmo(3bgds
Lodammgdmngo MEmogMommdal mdogd@abs ©d MBmgdalb ™mdogd@ol msebbggoms. s©s30560l
dmgdggds Mgornm bagbgddg Babo (36mdagMgdabs s bgdal Logbmdmog gmEdsdn dmdgzal dg-
009309, 8308 m3d LadsMmamb dgdmons Dgdmddggds 3mJdggdsdyg 36 MMM, 5MedgE 0MNdS© —
(36m30gF930bs o 6930L Lodnemadom. 4 3Msd@nzmmo Logdnsbmds, GmIgmoay JobebIndsMmma
L0yl (36mdngHgdsdy Ladsmommal bgdmgdggdom bmM30gmgds, Bogd@mMdMngo MHomngHom-
dob Bgammomgdol 3Gm3gblb gbgds. Gog@mdmog Logdnsbmdsbs o LadsGmaml dmEal sfss

41 Cenuumyes B., OBbeKT IPaIaHCKOro IpaBooTHoLIeHHs. OGLee MOHsTHE, dHmBoms jHgdamdn: «AKTyallb-

HBIE TIPOOTIEMBI TPaKIAHCKOTO TpaBa» (pen. bpaeunckuii M.), M., Cratyrt, 1998, 118; sbggg ob. <http://www.ci-
villex.net/book/actprobl1998.pdf> [15.04.10]

Cannuxosa JI., O0s3aTenbcTBa 00 OKa3aHHM B POCCHICKOM rpakaaHcKoM mpase, M., Boxrepe Kitysep, 2007,
3, ob.: <http://ilts.ru/files/file238.pdf > [23.05.10]; 535D ab. sbggg Komapesa B., ITpasopas kaTeropus «o0b-
€KTa» TPAKIAHCKOI0 NPABOOTHOIICHUS U €ro COOTHOIIEHHE CO CMEXHBbIMU AeduHunmsmu, «Bectnux bern-
ropoCcKoro ropuanueckoro uactutyta MBJI Poccum», Ne2 (10) 2007, 27, ob.: <http://www.belui.ru/ Doc/
Vestnik/Vestnik-2007-2.pdf> [09.04.10].

4 Mamysoe H., Jluunocts. Jlemoxpartus: Teopermueckue npobiuembl cyObekTuHOro npapa, Caparos, M3,
Caparosckoro YH-Ta, 1972, 239.

Jlanau B., Cuctema 00beKTOB Tpa)KIaHCKUX MpaB: Teopus U cyaeOHas npakrtuka, Cankr [lerepOypr, «HOpu-
nuueckuit neHTp IIpece», 2002, 54, 55.

4 0gag, 108.

4 0d3g,91,92,107.
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Mdmomm 3mbBog@qdo, oo dmEnl 3933060 3ystigds 939b@mem Mo, dmzgamal (36mdogMgdals
3gmbagdom, Boeg bodoBrnmgdMago WHMNgHNMal gHMeEIHMO MB0gd@no.t od 0aMdbmds mdngd@ol

RIOOLYmo 6bgbol obobgol dzgmmds, FogmMsd Lydogd@ob nbngowysmymo sbdgd@gdos
33396806 9dmma, Go3 dob bodoGmmgdmng bobnosmb 1 3omao30.

1.3. 1. 5. bydmgomadmbodsmomgdMangn NMmmagmomdalb mdagd§ab
LsdsMamgdMagn sb3gd@gd0

dmbob@n® mgm@osdn sbggg a3b309ds 3Mb(9RE0S, EMImomsz Ladsmmgdngo YHoo-
96mmMdob Mmdogd@o Lodsmmgdfngn Mggndns. bogmgdolb L3gnsmyMo mzgabgdgdo Mmozobom o6
99398009056 gds  LadaMomgdMog Mgammomgdsl, MoEasb dbmmme sEsdnsbos dmddgwgdsdy
dgndmgds gbadadabo Ladsmomgdmogo bgdmddgogds. Bmgds MInsmme bogmgddg o6 dgademg-
35 0ymb dodstoggemon, o330 0b 3gM bbb Mo asbbabmgmmm bgdmddgwgdslb s©sdnsbos dmyg-
39009657, ,d5L dgydmns, HBENDbggmymb omo od@nncn Dgdmddgmgds dmbgdals gomg Logbgddy.”
53 dgdmbzgg30d0 Mmdogd@ o dmnadmgds bogmn, Bogmsed ab 360l sGs MEmadsms Mmdngd@n, sMedgw
dmg890930L Mm30gd@0.*8 539 L9660dgz0 LedsGomgdngn YHMOgMHMNMBolb Mdngd@ow donRbgzws
bogool, 3dmddgmgdol o6 Jmbgdol Lbzs 3o@gamnabs o oMsds@gfosmMo Bmgdal bLo-
dooegdmog  360d36gmmdol  (bedsMmmgdmogo Gggndn).4?  Jotmggm  dg;360g@oms  FbMowsb
™609480 nEgomum  dmgmabs  asbabomes n.  boymgaemodyd amfooyma  gmadgb@gdal -

MBmgdobs s dmgzamgmdalb g3g@om. mdogd@o Mgommatn (3bmgeMagdol dmgmagbss, MHmIgmbacs
200 gmb o6 Nbs 3§mbrglb dobsgsbo 3033060 Bmgds-3mzgamgmdal 0gomMaE 5MLdMbILmSb,

35608 Lobs3gz0mmgdn bogddg bbgobsoMowss.>

bagPomE, ,LodsMMEadMngo” NHMNNgONMdS (39M0gm sanmsl o6 Bomdmadmds ©d oM(3
NODN0IONMBOL odMY)30gdgemo Labgs. sGbgdmaL bydmasmgdngo MM0gMmmMdal dbmemma bo-
doMonmgdMngn Mgammomgds. LadsMmnmgdfgo PMHMgMNHMoL babmasmgdfng MMmngMmmmMdow
356bomgal 30 LadaMomgdMngo YOMOgMcMds aodysgl nyMopoyyeo 3MMmadsdniol begmmwsb,
30650056 PM0gMnmds Mgomfmo dmgmabss; Lobmasmgdmogo MM0gMmmdalb dgdowanbgmmn
BoBagmns dmg3ggds, Gobsg LoabmdMaga bobosma Mbws 3gmbogl;’! MomngMmmds Ggmadomn,
LobBHmmo s JMBIMgG M. b 6036930 30 Mgarmmo bLggPmbmzgaobss 035696@MEM0.52 g oALLS s

47 Jlanau B., CucteMa 00BbEKTOB IPaKIAHCKUX NPaB B 3aKOHoJarenbctBe Poccuu: Jluc. ... 1-pa IOpuj. HAyK,

Poctos, 2002. ob. 0b&gMbg@azgmudy: <http://www.lib.ua-ru.net/diss/cont/99037.html> [21.05.10]; sbgzq
ob.: <http://www.law.edu.ru/book/book.asp?bookID=113817> [21.05.10]

Hogpge O., TIpaBooTHOLICHNE IO COBETCKOMY IpakIaHCKOMY IpaBy, J1., 13n-To JICHHHIpaacKoro rocyiapcrs.
yH-Ta, 1949, 93, 95.
Cenuuyes B., OObeKT rpaxaHCKOro npasooTHomenus. Obmee nonsaTue, IGmdosms JMgdgedo: «AKTyas-
Hble NIPOOJIEMBI TpakaIaHcKoro npasay (pen. bpaeunckuii M.), M., Craryt, 1998, 139; m. omepg mabdgbos,
M3 o6 56MLgdMdL bagmgdol Ladsmmadagn Mggnda. ab. Hogpge O., Coerckoe rpaxkaaHcKoe IpaBo,
JL, U3n-Bo JIT'Y, 1961, 221.

0 godymgerody m., Jgbagamo o. beymgmemsdol Bogbdo: bgmobmnmagds s bodstomamon®, md., 2002, 28.

S agdgg, 100, 102, 104, 107.
52

48

49

Agomamo sMbolb dmyzeboema dobobnsmgdmagdal dgbsebgd ab. vzom00b0 b., mgmEommo gommbmaos,
0., ,mboggmbsema®, 2007, 35, 36, 38.
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RKIOOLOL YOHD0gOHNI0doMogdal 3Grmdmgdabmab sbmznfgds. s3gbswm, badstmmgdfmnga mon-
9600md0b Mmdngd@ob Jgbabbsogmem smz0magdgmos Jobo gobbaemgs 53 gocgdmgdgdmab 30330630,

obob0dbsgns, MM  LadoMmmadMogn YOHMNgONMdob (36585, Bmam@(z NBmgdsbs s
3mzomgmdsl dmEal sMbgdnmo ©edm30Eadamadol ghm-ghma asblbsnmmgdnmo gm@ds, 3
0g35mbabdEnboo 3mbiMgGmoa (3bmzgMgdabgmmo OM0gMOMdal dobssmbmab dgwsmgdom me-
30bomoge@ bagbmdMng gHMNsbmdsl Jdbol. Lagbmdngn Jobssmbol mogabmsogemds, dmbgdfngons,
o6 asdmMnsbogh aoM3399m YHM0gMmdggdsl Mgomy@ (3bmzMgdabgmm 3Mm(3gbgdbs o
bodsFomgdng 9m396@dL ImEnb, GmImgdas bLodsomgdMag MHMOgHOMIs30s dm(393mea.>
335bmdb, nMoEomn MMMl MdogdGo ofss Momsz 0DmmaMgdymon sMbgdama. oy
0000 NOM0gMomds badsMmmol doMomse JoGgammnsdo gsd3mbodnmo gm@dss, 3530nb
md0g9d@&ob (3698 b bomImzgnoanbmm, MmamMs 93 MHmngmmmdol Jobssmbo ©s GHmams
md0gd&n, HmIgmag bbgseabbzs dgdmbzgzedo LadsGmmgdngn Mgammomgdals dmeammdo nd-
ymg3gde.t 3539 BmU, LeBsGmmgdMogn MMMgMNMds Meg30sb3g Im(393mmos, Gmamz bo-
Bmadmgdengn NMmngmomdol badsmmagdmogn mbgbmogqgdol sdbEGsJ@mmo biqds, Bmdgmo s
630b@s LadoMmomgdfng 33 gammnsdn dbmmmem badsmmmydMagn YHMN0gHNMSOL Mdagd@nb dgm-
bgdoor gosnb.” mdngd@o LsdsGomgdMogo Mgammoadaol Lobdgdal gmgdabdns, GmIgmocs
»01bgdM0g aoMgdmb* w339 Imbygzg@nmos. dsbgmo obmmomgds 03l gundbgds, M3 Ladom-
0mgdMogn Mganmomgdolb Lobgdsdn Mgomamo dgdsagbemmdgda 3bgozgmmdsedn dnonmgds 56
domo 0356gb@mfn 030b969d0l, sMedg 0Mawoymn Gbg(30500L dabgozom; sdo@&m3 ol badsm-
0gd6ng 3obmbdmdngMgdsl 9d399mgdscgds. dsmn ,dmbgdMngo” dobssmbo Jdbals dbmeme Lay-
09bL, by (3 9gbmgds sbamn 63nbos nyMaponmo mzobgdgdo, Hmdgmos bysemdoms(z ,dbgd-
6030 md0gg@0” LoBoMmmgdMogo BmEMIgdol 356mbDMBngMgdsdn 9w0b.% sbggg mdogd@o Lo-
doMonmgdfngn gsa3gdom oMb LadsMomgdMogo YOHmogMomdal gmgdgb@o, o3z mdagd@on
RB3JEMdM03  LygOmb  ™dogdGns; dgmeg, LabdmasmgdMogn YHMNgBNMob  3gdsagbgmo
BoBomos 8mg89wgds, GmIgmbss bos 3Jmbrgl bogbmdnga bobosmo;>” mdngd@n ool bobGmmo,
3Mb3Mg@mmo, bogomy@o s dgadmgds doDdgbdgogamdmog 303docdn smdmhAbogl Lbzsbmasb,
0b939 M™B0 sGLgdMmo bodysmb Jmczb0mgdss,® g. 0. Bgomn@ boByabbaors JgazosL.

83 mgombadFmabom 360336gmmmazobns badsMomgdMngn Mggndn sbg 3mbo@nn@mbodsGomemgd-
030 g0 gdgd0. 0bobo dgo393L 0839Me@ M s oL3mbazonE bmMmIgdL s gumdbgds Bomdy
Ld0gdGNM-badommnmgdng mmbmgbgdl, Mm3mgda(y gobbabrzMogh Numadgdl, dmgamgmdgdl,
bgdoommmmmmdasl, 536Mdomggdbs s B0bsdnmmdgdl sdbmmu@mEon yzgms d06nbs, MmIgmmsb
5353906930053 0b0bo oagbomns.”? Lagmmabbdms, Gm3 Mdngd® by s 33063938 (36mMdngHgdols

3 beymgeemsdy 0., bgmobngmgds o LsdsMmamo, msmadbs s Jgbogamo enGom m. g3odymacrodyd,
od., 2002, 135.

3 0dag, 136-137.

3 0dag, 144-145.

% 0d3q, 188.

ST Ggomao bayg@mb 08 60369300 Jqbabgd ob. Tkauenko FO., MeToIOIOrHYECKIE BONPOCH! TEOPHU [PABO-
ortHoureHuii, M., «lOpuanueckas nuteparypa», 1980, 104, 107.

Ggomacol s@bol bgdmdmygzeboemo 60dbgdal dgbobgd ab. vgsemnsbn b., cgmEagma gagmmbmgns,
0., ,mboggmbama®, 2007, 39, 47, 41-42, 35.

Cenuuyes B., OObeKT IpaxxJIaHCKOTO IpaBooTHomeHus. Obmiee noHsaTHe, IOmIsms JMgdaendo: «AKTyab-

58

59

HBIE IPOOJIEMBI MPAXKIAHCKOTO npaBay (pex. hpaeunckuii M.), M., Cratyt, 1998, 140.
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dndsGogmadss; gb mdogd@n dgndmgds aymb oG dbmemme dmbgdal Logbgdo s dmzmagbgda,
560890 500580560l nbogsbo Lodysrmb (gbodogal, (36md0gMgdal) Bgbmdg6g930.%0 4. o., Lomdstns
o mBmgdolb mdogd@dg, dsbdo dmosdMgds 3obbadmgGmmn Loggmolb badsmmmygdMogn Mggado,
3oz md0gd@&ob Mgomae s n@game® babynbgdl gbgds.

0dm9bow, LadmdsmadmbadsmommadMogo YHmngMmomdol mdogd@ms badsMommgdMagn Mggndo
»34560905 360 bbgawabbgs Lo zgmobomgol, sMs3ge 9©sd0565d0bm3z0L, MHmMmgda(s o3 boggmggdal
a0dm  Lbgoabbgs oyMmomoymon 360d369mmzeb dmJdgmgdol  sbm(309emgdgb.” LEmMgE ol
356LodMZgMa3L Lydogd@ms ImJdgegdsl, GmIgma(z oG gModmYM s 3G gMosmum boggog-
90L 9 39330Mgds. LadsMommgdfngo Mggodn 83 bodboo gobbbgegwgds Lodmgsmsdm dMbazals
bbgoobbgs ™mdngd@nbasb.tl LadstomagdMmag Gggodl odab L3gosy@-onopammo 8603364-
mdos. 83©gbsw, LadsmmnmgdMogn MYHMN0 MMl Mdogd@ns badstmmgdmngo Mgg0da, og6sd dobs
bogds bbgs 60d6930(3 (Jgbodmms e3o 3mmEo@Macs).6?

393 8963m LadsEmmnabo d9bndbagws, M3 bybhodgzol gb BmbsbMYds mEngobsmymns,
3ogM5d bogemmen: ol LodoMomadMngn MMmngMomdalb mdngd@ow LadsMommgdfngn bm@adgdo s
NBmgdgd0 (Bmmbmgboos LobBgds) aodm3ysgh.? asmagdomos, Mo gm®dnm Jgadmgds Lodom-
nmgdMngn Mgg0dn gobobomgdmegl LodsMmmob s YRmgdol mdogd@ow. LodsMommagdMogn Mg-
9030, ®mgmag 3mbo@on® badsMmamdn badsMmmgdMog dmgmgdl dga33L, 30l 3mboGoyma
Ladsmamn, nbgmagg badsmmmgdMagzn Mggndo, MMIgmoa(z 56 3gndmgds Mmog0bo maz0lb Mdngd@ o
o6 baggmatmo bgdmgdgogdol mdagd@ew ngmb doRbgmmo. 3gmmg 3bMng, 3mboGoyma badstomal
356badMgMMmn Mggodn o6 dgadmgds gBmgdal Mmdogd@&n 0ymb, g30bs0wsb of Logdg v3mEsdm3o-
©93mgdob gbgds — benedgdo m300mb 3obbsbM3MO3L NBmgdol FobssMbl s s6s 3odotrnom. o

domomomos, 83 dgbgomgdom, oMol dzgmmds, Lsdstmmgdtng RsGhmgddo dmgdgb
md0gd@&nb dgbabgd dbggmmds, oxnd(3e, ob mogol dbFng, 068 gHgbms MmgmENsl ¢393d0Mgds. gb
3M6(3980° BLogmmmann@m-abngonemy® sb3dgd@&gol gumabbdmdl s mdagd@nb onMopayem
d0bsombL ggM bLBaL. dm393nmo ¢ 393d0M@gds Mdogd@ob LadsGmmgdmogo MHmngMomdol dabs-
o@boe  dggobgde-godmmazbgol  gofgdmgdgdl.  83sbmab, LadsMmmgdMogn  MEMngMmdal
md0g9d@o LodsMmmgdMogn Mggadal gobbomgs dgodmgds bobommdmng  asdsMmmgdymom
Ronmgammb, Ma@ash sqzamgdgmos dobo dobosmbob abyb@gds xaMombabs s sMLoL dndsm-
0930l 3EMdmgdab gomzamabbobgdoo.

60 530m0060 b., mgem@0mmo gommbmazns, 3., 160390 bama”, 2007, 266.

01 5mB0dbum by ob.: <http:/works.tarefer.ru/67/100421/index.html#> [02.04.10]

2 Cenuuwjes B., OObEKT Ipa)IaHCKOr0 NpaBooTHoOLICHHs. OfLee HOHATHE, IGMIoms 3Hgdmmn: «AKTyab-
HbIE MPOOIEMBI TPAKAAHCKOTO mpaBa» (pen. bpaeunckuti M.), M., Ctatyr, 1998, 145, 146.

63 53 8mbodEgdal Jgbobgd ob. Bakymuna A., O noHsTHn 06bEKTa IPAXKIAHCKOTO IIPABOOTHOLICHHS, 5J)(baem-
do: «CoBpeMeHHBIC HAyKOEMKHUE TeXHOIorum», Ned, 2009, 59.

64 Sxywesa M., VIMyllleCTBeHHbIE OTHOLIEHHs M IIPABOBOM PEXHUM MMYLIECTBA MOAPA3/EIEHUN CHCTEMbI MBI
Poccun, B Yuensie 3amucku ropunudeckoro ¢axynprera, Bemmyck 13 (23) 14(24) (Ioxa. pen. Jlusepoeckoeo
A.), Cankr-IlerepOypr, U3natensctBo CankT-IleTepOyprckoro rocy1apcTBEHHOTO YHHUBEPCHTETa SKOHOMHUKH
u ¢unancos, 2009, 32; sbgzg ob. 068 9Mbg&az9Mwa: <http:/finec.ru/files/doc/University/jurfac/vyp13(23)-
14(24)ver.pdf> [02.04.10].
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3. 1. 6. bydmgomagdmbadsMmamgdMmngn YMmmngmamdab mdagdo —
LodsMmogdMng YOMNNgMENMIS3n ;9 dab 336 g, 5@Lgdyma Imgemgbs?

sbg3g god3moymezs Ymdogd@m badsMomgdMogo Mmngmmmdal dgbsbgd 3mbzgg(s309, o
563LBMM0s, 30650056 o6 gadmgds Mmdogd@m Lodommmgdmagn NHMN MM sMLdmMdogl;
LodomnmagdMogo YOHMN0gMomdol mdogd@om dbmmmm bogmal smosfMgdoo  badsMomgdMogo
MEON0GONMOS 3obabamgds, Mmamti Ladsfmmagdmagn bmMdol Magmgdbycao dmddgwgds ©o
mMo@bagmazn 3m3LabyMmgdomn Bmmoa LsdmasEmMgdMngn MYHMNNgMNMdab Mgammomgdobomgals, GBm-
3gma(g bodoomgdngn HM0gHhomdal bodyemgdom bmM309m©gds.5¢ nmerg s Jomgmmmal o
o6 M3mobab Mmdogd@b LadsmmmgdMogzo MMmmngMormdal gmgdnb@ow, 09d(3o sMnofMgdwbgb, Hmd
ob dgeob LadsGomgdmngo MMmogMmomdal dgdswagbemmdada. oemyfbggzo mdogd@b LadsGomgd-
030 HOHN0gMHNHMdob gmgdgb@ew 800Rbgzes. dmaz0069d000 nmez9d LadsMomgdfngo YHoo-
960mdal M0G0 LodsBnmadMagzo MYMMNgMMBal ox(30mgdgm 9mmgdgb@ow (36m,%7 Mowash oy
MRmgdo-Imzrmgmds 5Msed BndaMormmn Mo0dgdy b4 8o meg0Lo Mdagd@n 96 393L, 35306 abobn
y39mobood oAb jomasgL.o

5bob0d6530s, HMI Ladmdomogmbaodstmmmgdfnga MHMNgMmMds 3o 339mmbomsm Mgaeme-
obs o nEgommo bggmmgdal absgobsysmdgs. dgbedsdnbow, Lodmdgsmsmbadstmmmagdngn
DBHN0gMHOMds 5GBLLS o KIMMLL MGl ©eds353d0Mgdgmo asbbobmgmmo bgMbos.? mdngd@o
30 LaBoMmmgdfing MmngMmmdadn s30mgdgemo gegdgb@os, dogMsd ogn o dgwal be-
domomgdmngo gEmogmommdal dobssmbdn. omMoonmo god@ob Jgmgasm Batmdmadmds s Lo-
oMo gdMngo YMHmngHommds, Rbmgds M@mgds-dmazamgmdgdocs, Mmdmgdas odzo 3mbiMgdye
Ld0gd@gdlb aoMzzgnm Mdngd&ndmsb s3d3d0Mgdnm. o9y baMdmadgs LadsGommgdfmngo YHoo-
q9omds, 035Ma9©nds abobgmgdamo gmgdgb@gdal oMbgdmds(s. s3wgbow, amMmnwoyma gaddab
dggas@ Bmgds-dmazemgmdgdol Dgdmddgmgdom mdogd@o 0dgbl sboem gm@m3sl, Mo magzal
d1bgdMng m30Lgdgdmsb gHmow LadsMmommgdmag ,Logsmggmadn® gbzgzs s oMaame Jobssmbl
3&oMgdL. 1330 Moo Labynbgdowsb sdmbMEamn dmgmgbs, Moy LadsMommgdfngo mgam-
LaBGNboo WbGgMgLal bagsbo brgds, dbmemme nEgsmMGo BmEMdom 396 05MLYdYdL. nEgsmmEn
LzgPm Bgom@o bggMmbash sdmyzngdmae o6 dgadmagds sGbgdmdoab.

% Toacmoii FO., K Teopun npaootrommenwus, JI., U3z, Jlenunrpanckoro Yu-ta, 1959, 65, 67.

% 0d3q, 63.

67 Ilyoun A., O6wekt npasootHomenus (Bompockl Teopuu), Capatos, W3, Capartosckoro Yu-ta, 1980, 22,

68 Hoghghe O., CoBeTckoe rpakIaHcKoe IpaBo, 00lIas 4acTh. IPaBo COOCTBEHHOCTH. 00llee ydeHne 00 00s3a-
TenbcTBax, JI., 3. Jlenunrpaackoro YH-Ta, 1958, 7.

RJOMb0Esb oML3n gowabgmal dgbobgd aob. bogdygdns 3., Lobbmolb LsdsFmmalb Logsbn, d.,
»daeabob 960396boGg@0b godmds., 1997, 127.
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d. 60g0s, bsdmgscrsgmbsdsmoengdmogo ymmogHomdol mdogdso
1.3. 2. 3emgMomab@Mo mgmEas

1.3.2. 1. bedmgomagdm mamgdab babggdalb dgbs@yzabao mdagd§qda
(3msgz3mMa3bmgsba mdagd§gdab mgmEays)

3@omobG N0 MgMM0d MO KANRBOE 04mMBd: gMmbo bodmgomsodm Bmgdob mdngd@gdswe
3m00dMgd96 yzgms Lobal Loggmgl, AmIgmacy bLodmgsmadm MYBmgdgdolb Lobggdl (bogon, dmddg-
©935, 365358 gMnoman bozgmg, 3mabobyMmgds o bbgs) 8ggbo@yzobyds;”® 8gmeg xameao ogoslb
30948700 gogmgsl bogmgdae s 3mddgrgdgdew. 3emMamabdm 3mDaznsdy nabgb b3mb-
E™M30, BOD89(350, A9d9bgz0b0, 3m3796m35, 9bsdgMmag bsbsdo — oemg bggzn, 39850,
bmbsbmzo, Bombmzo s Lbggda.”!

badsMmEgdMogzn MEMmagMmmmdal Mmdngd@n 3gndmagds nymb Loggmg s boggmal ged8mygbgdes-
Lo gdmMdsbmdb ©s393d0Mgd00 NBmgdsdmbomgdss. Mms Loggmyg Lbgs 30 goag39ds, ob
LodoMmmygdMogn HM0gMmmdaolb mdogd@o begds (bnggomal gowsazgds, Ladndomb dgbemmads,
3m3LabMgdol go6g39). Lbgs dg3mbzgzgddn LadsMmmgdMngn MMMngMHmMdalb mdngddos Lozgmal
a58mygbgdals dgbobgd mgmadsdmbomagdsbo (Jmbgdol gemmds-bomggdmmds, asbzsmaszs, asbbs-
300930 Rmgdgdobs s 5Modo@ Mmoo boggmggdom bofmagdmmds).”?

1.3. 2. 2. bsdmgosmadm gamgdsms mdngd@gdab dgmeg xanaxo —
bogmgd0 > Imddggdgda

3MamobB Mo mgmEns dmozegb @memabEned Jzgmgmmesl, Gmdgmdog badmgsmsm-
LadsMmEgdMogzn YHMNNgMNHMdab Mdngd@sm bosmdmmaqbamas Bogmn s 3mJdgmgds. o¢d(3s dmg-
3909dabs s bogmol gobbaemgs, 39670606 sdE0m, 9o LodGMEYgdn o6 dgodmagds — dmgdggds
b9dmddggdl Bogmdg; bogon LadsmmmgdMngn MmogMHomdal gofgasbo s oMs daobogsbo
993968 05.72 md0gd@n, momgmb, astgasbo bogsbos, GBm3gma(z bodoshmmgdngn Hmaghnmdal,

70 Ilyoun A., O6bext npaBootHouenus (Borpockl Teopuu), Caparos, M3a. Caparosckoro YH-Ta,1980, 73; ob.
Cenuuyes B., OObeKT IpaxxJIaHCKOTO IpaBooTHomeHus. Obmee nonsaTHe, IOmIsms JMgdaendo: «AKTyab-
HbIE MPOOJIEMbI TPaXIAHCKOTO mpaBay (pen. Bpacunckui M.), M., Ctatyt, 1998, 119-120; ob. <http://www.
civillex.net/book/actprobl1998.pdf> [15.04.10]; ob. Bekker E., System des heutigen Pandektenrechts, Weimar,
1866, 62. (3080M9dnmos: Hogge O., IIpaBooTHOLIEHHE IO COBETCKOMY I'pakIaHCKOMy mpaBy, JI., M31-To
JleHHHTpaJICKOro rocyaapcTB. yH-Ta, 1949, 75; o8 ©gdmmgdal dgbabgd ob. bpayoe H., K Bompocy 06 06b-
€KTe MPABOOTHOIICHHUS 10 COBETCKOMY IpaKIaHCKOMY IpaBy (ABropedepar), «CoBEeTCKOe rOCyAapCTBO U
mpaBo», Ne3, 1951, 56.

"I Bakymuna A., O nOHSTHH 00BEKTa [PAKIAHCKOIO PABOOTHOLICHHUS, ¢<)(boendn: «COBPEMEHHBIC HAyKOCM-
Kre TexHoIorum», Ne4, 2009, 59.

2 Apsymansn A., HemarepuanbHble 61ara Kak 00eKTbl MpaxkIaHCKUX 1pas (ABTopedepar AUCCEepTaliy Ha COUC-
KaHUE yueHOH CTeNneHn KaHauara opuauieckux Hayk), Kpacnonap, 2008, 12-13; ab. 0689Mbg@a3960dy:
<http://kubsau.ru/dep_diss/files/20081016arzumanyan.pdf> [09.04.10]

B . 39670600 353mbgmol gbobgd ob. Bpayoe H., K Bompocy 06 00beKTe HPaBOOTHOIICHHS 110 COBETCKOMY
rpaxaaHckoMy npasy (ABropedepar), «CoBeTckoe rocynapcTso u mpaso», Ne3, 1951, 58.
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BMamEB 00gMEMaenGo MG Gmmdol, Jomds dmasdMgds,” Foamsd gL Lsdstormgdmago
NO0gMomdalb dbmmme LG 0gedn asbbomzgno dgdmggamggmss. dgmmEmEmanyMo mgam-
LaBDFNbNo MMz MgomyMao sl dmgegbss.

335bob, Imemnsbl jo ;mgmows, Hmd Ladmdomadmbaedatomgdmngo MHmagMomdabmgol God«-
605 Jmbgdmngo MMcmngmmmdgda s dobo mdngd@n bogons, bmmm dmgogMor badsGommgdng Hemo-
900md530 mdogd@n 6ngoal baboo sfss Bomdmeoagbormo. badsMmmgdMngo MMNgMmmds o6 bg-
3m743g00g8L 8mgdggdsdg — dmddggdadg bgdmddgmgdl M@magds badsmmmgdMogn MMmogMmmnmdol
ab00.73 ;396970060 9Bmgdol mdogd@ow 30sBbos Bogmgdn, dmgamoal §8ggds, stsdsdgomumma
boggog, N850 (39 3gme Jgobzgazedo — Mgmgdsdmbomo 3060l dmddgwgds.”® sg0M mz0 Ladmds-
mdgmbadsfmommgdmogn  Mmogmommdol  dobssmbow  Mumgds-dmgamgmdgdlb 3o oo, oM39m
LadoMogdMngn MMHMNgMNMdal dmbsbomgms 8mddgogdsl smneMgdos, bmemm badsmomgdMogo
MO0 gHNML Mdogd@o dooRbgzms, M30Mzgmalb ymgmobs, bogmb, Gabgi gb 8mddgogdss do-
3oGormmo.”” 54qgsb nmag LaBoBmmosbow sb3zb0ws, BMA v35M 1 Mz0 LEBsBMgdGagn MMmgM-
™30l mdogg@ow bbgs ssbogmngmo mdogd@gdol sbgdmdobos 1dz9dwms.”8

dgmdgbygzobol mddom, LadsmmmgdMngn MHMNgMMHMdol Mdogd@ns 068 gHgLbol s 3doymaeza-
mgdols Ladmomads: o) bogmgdo, MmamM(z aotyg LodysMmb Boboeon; &) Lbgs SoMms dmgdggdsbo.
M35 099M0EOYYM0 YYMH0NgMmMdob Mdngd@ns bogmo, YOHmogHmmds 5&omMgdl Lobogmm babosmb;
09 md0gd@o 8mddgmadss, 3530b baddy 3omEgdmmagdom 56 dnMswa domangmgdal MRmgdgdl ob

3965303 Ma3mgdgdl gbgds.””
0996, 3mM@amabB NG MmgmmngdL 5960056930 ob, HMI Ladsmnmgdmngo YHNgMomMdal

™309J@0 Lbgoabbgs dgndmagds aymb.8) 3ma@omab@u® doamdsdon, god@mdMagswm, dmbab@Ma
ogmEnab batizgbgdo dgmEgds @s Ladsmmmgdfmngn NMmngmmnmdalb mdngddob bL3g(305035(3 98
Lomsbome bamdmeoagboa.

74 Maeasunep A., CoeTckoe X0o3aMcTBeHHOE 1paso, JI., 1928, 174-186; ob. Suuxoe K., K ydeHuro o rpaxuanc-

KOM TpaBooTHOIIeHNH, «BecTHrk MockoBckoro YHuBepcureray (Cepust 5KOHOMHKH, (pritocopuu u mpasa),

1956, Ne7, 131.

@. 39630600 353mbgmolcmsb ©s 3033069800 ab. bpayde U., K Bonpocy 06 00bekTe NPaBOOTHONIEHHUS 110

COBETCKOMY IpaxkaaHcKkoMy npaBy (ABTopedepart), «CoBeTckoe rocyapcTBo u mpasoy, Ne3, 1951, 58.

76 Keuexvsn C., TIpaBoOTHOLIEHMS B colManucTUdeckoM obmecTtse, M., U3, Axagemun nayk CCCP, 1958,
142, 150.

7T Azaproe M., OGA3aTENBCTBO [0 COBETCKOMY IPaKAAHCKOMY 1paBy, M., YOpuszar, 1940, 22, 23. b. 3% bo-

bs @ 0. 3mer0sbb job mgsmbsDmaboom, maemgds-8mgemgmdab dobssmbdn dgwob dmJdgwgds, bemmm

LadaMomgd@ngn NHM0gHNMdob mdagd@n ofal Bogmo, mds yzgms LodsBmmadtog Momo-

96mmdadn dgadmgds o6 0ymb bogma. dgbodsedobow, 1d390wbgb Mmdagd@m Lsdstmmgdfnga M-

20gMomdob sObgdmdob dgbedmgdmmdsal. b. 3ms@agbobs @s 0. Smemosbb job 3s8mbgmmal dgbabgd,

ob. «CoBeTckoe rocyapcTeo ¥ mpasoy», 1950, Ne9, 86.

Hogge O., IIpaBooTHOIIEHNE IO COBETCKOMY I'payKIaHCKOMY TpaBy, M31-To JIeHHHrpaJcKoro rocyapcTs.

yH-Ta, JI., 1949, 78.

Hlepwenesuua @., Obmas Teopus mnpasa, Jlekunu, yntaHHbII Bb MockoBCcKoMb Kommepueckoms MHCTHTY T

Bb 1909.10 akan. roxy, 293.

Baxynuna A., O TOHATHN 00BEKTa IPAXKIAHCKOrO IPABOOTHOMIEHHS, ¢)Mbordn: «COBPEeMEHHbIE HAyKOEMKHE

TexHonorum», Ne4, 2009, 58; sbggzg ab. 068906y 3nbedstmmdy: <http://www.rae.ru/snt/pdf/2009/4/21.pdf >

[15.04.10]
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2. by3dmgomagdmbadsMamgdMmagn MYAmmngmamdab mdagddob emadsgna
3563508 9ds

2. 1. boggogms mgmend EMads@n3zddan

Logomonggmmb Lodmgomodm 3mmgdbob dobgogom, 39MdmbadsmomgdMogn MmngMmmdal
™0097480d Jmbgdcngn ob sfogdmbgdogo mnfgdmmagdal do@gMnsmydn s 5MdsGgMosemna bo-
3909, ©5(3 396mbom aagbaemn Bgboo 36Mb30s6 sss s3mmadama (bogstmggmmb badmdsmo-
o 3megdbob 353309 3mbmo). 3 aoggdom LodsMomgdfngo YHMNgHNMOL Mmdogd@ns dodg-
MosmMo s bmgosmy®o boggmyg, Gm3malb asdmyqgbgdomasg Ladstmmgdmogan MEHMoghmmdbol
dmbsBoemg 306mbog@ 06@gMHgLL 03d5ymazamagdl.dl bagHome, Im(393mma bsjombal gobboemas ,Lo-
39000 93mbm3dognMn o oyMoponmo sb3gd@gdol bomImmagbolb aocgdg dgndmgdgmos. Lo-
domomab mdogd@ol, Hmam&z boggmab, 4obbodm3Mgdal bmaswn 860d369mmmds og3b o 36o7dn-
30mo Lademomgdfngo Mgammomgdol 63d0b3ngH bLygMmmda, 3MmgbysmaGa LodsGmmom
dmB9bMoggdnmo MBmngGdmmdol Rsmgmom, dgadmgds dobo as8myq69gd0.82 Logsbo, MGm3gmo(s
dgodmgds 3938060005  30530560L  Immbm3zbamgdgdol s 3doymazamgdsl, Lomagdmmdow
0bmgds; bogobo M3 Loggmge 0g39L, MMba oMMds b sMLdMdEL 3ndnmodonco byboo:
1) 500580060b dmmbmzboemgdgdo; 2) Logbol mgobgdgdn, Mmdmgdog Logsbl ssdnsbal Immbmg-
bomgdgdol ©s33symenmgdsbmsb dndgbmdmog 30330630 batagdmosbem og393L; 3) sw@sdosbal
3096 83 dobgdmdMogn 3033000l s00Mgds; 4) dgbadmgdmmdabn, gobzatam Lagsbo abg, HmA3 go-
dmonygbm ol o3 dmobmgbomagdgdol ©obozdogmanmgdmaw. Loggmggdn, MG™MImobggbsig Ladsm-
0 mgdMngn YMcngMommdob bydogd@gdo doabbEogznsb, ymggmmgal mdngd@mo Lobsdwgoemals
dmgmgbgdo s 3Mm(39Lgdns. 3obmbagMo ab@gMgbol Mgomabs(30s, MmBgmog dgbedadabo boggmal
30bbMoggdadns dm(393m0, 300l 358 gMasmm, byymmog® o9y bmosmm® Mgommdada. badsm-
oodo 3500 3obbabogmgdal eEmL abobo Azgmmadmog adgbl badsmmnsbmdabs s Mmabsbmdngm-
9%0b 3606303980 860d369(mmdal. gb 306303980 Mog30LgdmMa Ladsmmmoab bbgssabbgs beyg-
b 0Boom 358 gM0sdo b 30gmogdes.83

(36mdoemns, Hm3 JmbgdMngo MEmoghomdgdo Ladmdsmasgmbsdsmmmagdmoga MHMN0gMoIm-
39605, HM3madoz 3Mb3Mg&ymo Jmbgdol godm yomndgds; Logsgmm baobnsmal do@gMosman
Loggmggdal 3odm, JmbgdMngn YHMgHmdgda ol yBmogHmmdgdos, GmImgdacz Lbgssbbgs Jm-
6936030 Loggoolb bLofmggdmmdobmeb s393d0Mgdom BaMdmadmds. godmaymegs Jmbgdfnga bLo-
3999900 (§mbgds), dmbgdfng-stsdmbgdtnga Loggmggda, stadmbgdfngn Loggmggdn, Gm3mada(s
306mgbgdal ¢ 39330Magds. Jmbgdfnga Loggmggdos bogmgda, Gumo, Bobosbo Jomsmegda, Jm-
6936030 qRBmgd930.84 58009600, Lodmdomodm 3mgdLol 3933004 dnbmo Losmg@0znGHo© 9 3o3-
dofgds 83539 3m@gdbol 147-g 3bel, MmBmocms dmbgdss yzgms bogmo s 56eds@gmosmema

81 Cenuuwyes B., OBbeKT IpaXx1aHCKOr0 paBooTHOLICHHs. OblIee MOHITHE, HmIoms 36 9damBn: «AKTyallb-
HbIE TPOOJIEMBI IpaKIAHCKOT0 npaBay (pen. bpaeunckuii M.), M., Ctatyt, 1998, 118.

Jlanau B., Cucrema 0OBEKTOB IrpaykKIaHCKHUX MpaB: Teopusi U cyaeOHas npakrtuka, Cankr-IlerepOypr, «lOpu-
maeckuii entp [pecey, 2002, 72, 59.

8 agd3q, 73, 60, 68.

8 0dsg, 261,202
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Jmbgdcnga Loggomg, Gm3gmos grmmds, LaMmagdermmds s gobzaMagzs dgudmose 3067dL s
m3gmms dgdgbss dgadmgds g demmmazsm, 01 gl 36ss Jobmboom 3@ dommo, 96 BbgmdMng
bm3gdL o6 gB0bssmBrgagds. (36905 ,Jmbgds” badaMmmgdmnga dofMnmsoma 3M(39mmgds mMa do-
doomgdoon: gm-geoon dggbgds bogmgdl, 3gmmg — dmmbmgzbal gomegdnmgdom Megmgdgdl.s
»JMbgds* amemabbdmdl o gMasmamo mamgdymgdgdol yggms babglb babogom ©s gomogdamgdom
LadoMmada. Jmbgds Bomm 3o@gammnss. 335Lmsb, gbs my) ab Bo@gMasmnMmn ob sMddo@gMosmy)-
0 boggog Mbes baboosmmgdbmwal badstmammdbogd@nmdam, g. 0. ©1bos aymb 3obmboo smostgda-
™o LadsMmmal Mdogd@n. Loggogms badsGmembmdagd@mds gsbabadmgmgds Lbgsabbgsbsnmac:
960-96m0 6035605 Ladmgomogm MRBMYdsms Mg @gdol Mdmsmmo 3956mEdn gomgemalBobgdes.8
do@gfnaemnmo boggog yzgms ob Logsbo s ImJdgrgdss, GmIgma(sy 3oMal oG gMnsemE dmmbmg-
Boemgdol 03354mez0mgdLb.d” do@gmosl 3bmmme bogMsg 3960 aodmbogegl; ol stss do@gmoals
q9000gM00 56 dnozfgbo mzgobgds. oG gfns Lbgoabbgs m30bgdol dMozombabmabadss. LogMzg
3369399036985 358 9600L 5MLgdMdal gmMIgdal, obo Ndmasgbo m30bgdgdal BAHYL. 3o&gMnol
3Mbgdmdol Igmeg Bm@Iss Mmm. 358 gfMnada sbggg dgadmgds asdmaymb do@gmonls Lbgeabbgs babg
dcndomdals Jobgg000.88 Bogomomo, Bogon Lbgmmagdngn Jmbgdnga Loggmas, GmBmoal gmmds,
Lo oS o a5635Mage JobMbBom o6 560l 83Gdommmn.8? sbggg do@gMnomumma boggogs dmg-
390900b dggan s 3mBLabyMmads, 30600086 Lodymdomb BgbEmmadoo 0d3bgds aoc33gmmo do-
Ggfnsemmo boggmg. 9G8s@gMnsman@m boggomglb aobgznmzbgds dgdmddgwgdoman IHmBnl boymesn,
mamma(gos 39360960 gd0b, bammz6gdal o6 MG gMad ol boBsM3mgdo s o. 3.2
JmbgdFng-s65mbgdmnga Loggmggdos Ladmdsm s ImAbabyEads, 0b6Ggmgd@omyma bo-
30009806 Mmdogd&gdo, gobbsgnm@gdnmo n@mgds domdyg, 0bxgm@dszanm, LodbabyMgdog o
3M39M 0 bonydmmgdady. gb mdngd@gdo bogagtm Labgl 0dgbl s dM¥b3sda dmbsbamgmdl
obg, Bm3 o6 3oMasgL sGodmbgdMogo bozgmggdobmgal sdobobosmgdgm 60d693L.71 mdagd@gdols
39bodg xanxdo dgab Loggomggdn, Hmmagdas 93 Loggmggdolb do@eMgdgmms 30fm3zb5d5Lcsb
560l 8dnMmmE 8353306 5dmmo (gobIMmgmmds s Lombmy; mombgds; 3oMawa (3bmgcgdals
bomdgbgdmmds; 30Mswo ©s bomgsbm LonMdmmagds; bobgmo, s3@mGEMs s . 3.).72 53obmsb,

85 Jlanau B., Cuctema 00bEKTOB IDaXIAHCKHX IPaB: TeopHs U cyjaeOHas mpaktuka, Cankr-TlerepOypr, «IOpu-

maeckuii entp [pecey, 2002, 274.
8 0dag, 164, 165.
87 3m38sb0dg o., LadmJomasdm LsBsGomsma, dmgswn bobomo, I., »d.,2001, 233.
8 Jlanau B., CucteMa 00BbEKTOB IPaKIAaHCKUX MPaB: TeopHs U cyaebHas npaktuka, Cankr-TletepOypr, «HOpu-
nmgeckuii mentp [pecey, 2002, 152.
dofoms® oMoy GqfMdnboms gobdasmBgdoma mgdbogmba, ob.: <http://www.tbappeal.court.ge/upload/
r 1001.pdf> [25.11.10]
N 3m8560d7 5., bodmgomadm badsmsmn, bmaowo bobogma, I., 3., 2001, 233.
o1 0dgg, 202.
92 0dgg, 202-203; Gbgoolb 53909Mo300L bedmgomadm 3mogdbol 128-5 dmbemols mobsbdsw, Ledm-
Jomogm qxmagdoms mdngd@gdos gumoa s gobnsba Jomammgdo, bbgs Jmbgds, 8scr Imeol Jm-

6936030 gmgdgdo; badmdsm s BmababyMgdseba, MmBmgda(z o(3ME0s 0bGgegd&momado dme-
3969md0bo 08 Jobmob 3omobsdfgdmma nbmogosmnds(300l Ladnemgdgdoom (068 gmgd@nsmnn

Logmogds); oMsds@gmasen boggmggdo. 83539 3mmgdbob 129-g dgbeal dgmerg Bobagmals
dobgozom, bsdmgsmsdm ggmadsms mdogd@gdo, HmBemgdoz d6b3sdn o6 ©s0dggds, 396mbda
3060306 bos nymb domomgdamo. Gabgmol ggogsaoal badmdsmsdm 3mmgdbaol 150-g 3xb-
mob  3oMggmo babomoom  aobabsbdmgMs, O™ sMsdsGgMosmufn mBmgdgdo s bLoggmggdo,
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Lodmgomadm Mamadsms mdogd@&gdo, Gm3mgdaz dMmbzedn s6ds dmd39eo, 396mbdn Mbros nymb
3065306 Jomnmgdamn.?3

bodommggmmb Ladmgomodm 3megdbol 39dz0y Fgbmom snsMgdymoas, Gm3d 3g@dmbe-
oM gdMng0 NOHM0gHnMdal Mmdogd@ns ,Jmbgdozn mamgdmmgdals do@gMosemm@o boggmg® s
»0M34mbgdM030 oMgdymgdal 5M0ds@gMnsmmo boggoma®. gb goM33gmm dmbomazabgdsl nb3g3l,
306500006 g56LdbEZOYM BoMamgddo dgadmagds Mmdngd@n nymb 63006 sdmmgdmma. 53sbmab,
dmbgdfogo  @madgdo oMb dGEbgonbofnsbn, doMon  ofMogdmbgdfozo  yBmadgdo -
3B mb3ommbotim.

2.2. 58Lbmm @Yo s IgB3MEgdamn YAHmngMamdab mdangdoe
2.2.1. 33bmmy§uMo 9Mmn0gMomdab mdogd§o

&gfdabo ,08bmENE N, mMbBmmmann@o asagdom, aumabbdmdl s  YLaLEEMal
dmdgbBl, SdbmmE Mo NRmgdal mogabgdymgds abos, GM3 Job B3oMob3doMgds sMomy
3mMb3Mg@&mmo 3oMnb, o8 yzgms 3gbedg 3ol Imgamgmds. gb dmgamagmds 393306 gds

3md39gdal asbbmE(309mgdnbasb magolb dg303980L, Moz 938bmE@mE Ygmgdal b[]qwgmq;b.% q.0.

AM3mMadn(3 39YMBPO@O @S 350543935005, ImJomsodgl o43Lb ©doadasb ob 3obmbal domam,.
Jdgo@. Abgmolb gggMsool badmdomadm gmogdbol 128-g 8qbmo, 129-9 dqbmal 3nfggmo o
dgmeg Bobomgdo, 150-g 3xbeon. ab.: <http://www.interlaw.ru/law/docs/10064072-016.htm>  [07.10.10];
sbagmaom@o dobostbobos 3@senbols Ladmdomadm 3megdbalb 178-g dqbea. ob. 0b68gMby@&azgm-
by: <http://meget.kiev.ua/kodeks/grazdanskiy-kodeks/glava-12/> [07.10.10]; 3basgbos dgmmembool Gglb-
3m8emngob badmgamadm gmwgdbolb 129-g 3qbeol dgbadsdobo boboemgdo. ab.: <http:// pravo.kulichki.
com/vip/gk/00000012.htm#g6>  [07.10.10]; 8bgaglbo Bemds ob. 49360060 bLodmgamadm 3mogdbol 177-9
bl | Bobogma. ab.:  <http://meget.kiev.ua/kodeks/grazdanskiy-kodeks/glava-12/> [07.10.10]; sbseomao-
a0 dobosbolb @gdmmadss dgmmebool Mgbdmdmogal badmdsmsdm 3mogdbdn (128-g 3mbemo).
335b00b, dgmmEnbool MgL3ndmozob badmdomsgm 3mwgdbda (Il gobymegamgdol 39943bg mo30)
dm(393gmos  bbgowabbgs 60dbal dobgogom bagmgdol  gmobogogszns (gdfsgo ©s dmdMago
bogogdo; LaBadmgda, MmamMz NRMmadsms Mmdngd@&ado; 3oYMPO® S goNYMPSn bozmgdo;
Bogyeo 60gomgdn; dmagato bogomo s Lo mgbgdgmo; bagmazn, 3BmEY (300 s dgdmbagsmn). sggg
Bablbgbgdos (3bmggmadn, HMBmgddy Jmbgdob 8ndstior dmddgwa Bgbgdo 3G (3gmmgds, obwngo-
OUOENESE 5 335Mgmdac bodbom asbLsbmgGNm Bngmygdn, ab@gmgd@ e b Mofgdoc
gm0 MgdnmE e gda, LadbabnMgdbMogo s 3M3gMommo booEndmmagds, Guma, bogsmma@m
Jomommgdo. dgoe. dgmmEnbool Ggb3ndmozol bsdmdsmadm gmwgdbaolb 130-g, 132-142-9 3xb-
gdo; ob.: <http://pravo.kulichki.com/vip/gk/00000012.htm#g6> [07.10.10]; 53 3nomboo Logdsmggemb
Lodmgomodm 3megdbmsb yggmadg sbmmbss sDgfMdongsbol Hgb3ndemazal badmdsmasdm 3mogdLob
dgmoby dqbema, Moasb Ladmdsmagmbsedsmmmgdfago MEMagMNMdob mdogd@o dgodmgds aymb
do@gfnomayfn ob oMsds@gMosmmmo boggog, Mmdgmbsi o3l Jmbgdfagn o6 ofogmbgdnga
M0 gdamads, Mg 3obmboo Lsdmdomagm d6mbgaseb o6 sMal s3memgdmma. dgow. sDgMdongebal
9L3dmn 3ol Ladmgomogm 3mogdbol 8gmmbg dmbema.

93 Jlanau B., CucteMa 00bEKTOB MPaKIaHCKUX MPaB: Teopus M cyjebOHas npakruka, Cankt-Tlerep6ypr, «fOpu-
mdeckuit entp IIpecey, 2002, 290.

94 0dsg, 278.

%3 S3bmen @@ Maymgdsdy ob. Hodge O., CoBerckoe rpakiaHCKoe IPaBo, o0uwas 4acTh. IpaBo coOCTBe-
HHOCTH. o0miee yuerne 00 obs3arenscTBax, JI., M3n. Jleannarpanckoro YH-ta, 1958, 75.
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3dLMENBME0s NRmgdgdo, ,Hm3madoy 3gndemgds dgomabmb 6gdobdngHo 3nfnl ogH s sd0@m3
(39905 6930L30gM0 3060bg56.% S8LMEM B0 MBmgdgdo Botdmndmds Jbmmme msgobmogsr,
65039bmsb 3o3d0Mab 30693y, 39Mdme, extra-relatio (5dmv30gdmo®)."7 s3bmEuEME Mamgdsls
Jgqbodadgds yggms 3ofal dbmeme dmgsn dmgamgmds, o6 Rsgfmomb mgmagdsdmboma 3ol
,,boa%qwmbngman“.%

og bagmmobbdms, Mm3 Logbgdol 3oMob3od asl YYBmgdgda, HmamE(y LadsGmeol mdagd-
&3qd0. gb aobbsznmmgdoo Logdbmdos, Mmss Logdg SBbmEMENE s JgnsmEgdom YYRBEgdgdl
96905 BmgdgdLs s bogbgdl dmMal ymazgmazemo aoblLbzezgdol aofgdy, Mowash obobo
dqndmgds o3 0469L s gos(3935mbamnsbos. md(39, (3bow0s, gL o6 Mbos gobEgl YBmgdabs
5 Md0gd@ob go0g03980b Loggmdggmo. LodsMmmolb Mmdngd@&gdo s6ab s Logbgdo, smdn dmaad-
965 bbgnmgdmngo s gbbgnmm boabgdo (Immbmgbgdn, ssds@gfMasmymo NBmgdgdo (GoMds,
0b3m®3s(300 s Lb3.) s JMBgdMHnz0 MRmgdgdn).”?

DRmgds 6350L domom@mgdss. Mmdogd@n oMb ob, Mobgz bgdol domongmgds 3M(39megds.

Labogom Bmgdgdo 3569391036905 SBLMEYGNE NRmgdgdl, Gm3mgda(z LadsGmmob mdngdd by
NRBmgdsdmbomgdsl admggs. Lobagom LadsMomal Mmdogd@gdn dofomawae Jbmeme Lbgmagsd-

0go bLogbgdns, 306506 JbmemeE LbymmgdMog bogmgddg oMbgdmdL bsznmmgds, 0dmmggys,
dRGMd@o o o. 3.100 Logbgdo Lbgnmgdmogo bogmgdos. Lodmgomesdm 3mogdbo Logobl ow-
6036s3L B gM3nbom ,bogmn* s ol Lbgmmadng Bamdamgmdaby 83sb30mgdl yuMomgdsb.
obggg mdogd@o oMol Gomom goggdom aodmboygbgdgmo o dmozegb yzgmoexgMb, Mo Lo-
dotomoal mdogd@o dg0dmads agmb. 101

0d3g ombobadbogns (3mzbomo 5@sd0sbol Lbgymals 3GMdmgds. 5s30s6al Lbgmmn oMss
bogoo. 9083056l o43L Logmmat Lbgmmdg 3ommazbamoa gagmgds. Lbgmmb dogzmcm3690s sbgzg
Lbgmmol dyoto bgmmzbamn bsBommgdo, MmamGoss  JoMombEednmagmma, bgmmabamo
Fbemo, 3d0emob 3gg60 s bbz.10% bygAomme, bbgmmo Jbmmme MdMamm dommmgono mdogdgo 3o
oM oMab, oMadge 39MbmbasmyM o bmnsmy® 30mmgbgdsl dmMolb dmsemawn. Ladmgemsdm

% Bpamycs C., Hogpe O., Tpaxnanckoe npaso, M., «3Hanue», 1967, 41; 3mds60dg o., bodmgsmodm bodo-

om0, bmgswo bsboemo, I, md., 2001, 100.

Prediger E. J, Die Grundlagen des Eigentumsrechts, dgandmoso obommmom 06896698 3d0bsdationdy:
<http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf> [07.05.10]

Onnexyepyc JI., Kunn T., Boavgh M., Kypc repMaHCKOTO rpaskIaHCKOTO 1paBa, T. |, BBeJeHHe 1 001as 4acTs,
ITepeBoxa ¢ 13-ro nemenkoro w3nauus I pase K., Hoaunckou I. n Anomwynepa B., non penakuueit, ¢ npe-
JIICTIOBHEM WM BBOAHBIMEBI 3aMedanusamMu [ enkuna /. u Hosuyxozo ., M., N3a. UnoctpanHoit JIut-pe1, 1949,
274,

9 0. Jauernig, Biirgerliches Gesetzbuch, 10. neubearbeitete Aufl., Miinchen, Verlag C. H. Beck, 2003, 33; Holch
G., Miinchener Kommentar, Biirgerliches Gesetzbuch, Allgemeiner Teil, Bd. 1, 4. Aufl. (Redakteur Sécker Fr.),
Miinchen, Verlag C.H. Beck, 2001, 904; sbggzg Palandt O., Biirgerliches Gesetzbuch, Miinchen, Verlag C.H.
Beck, 2002, 61; Schack H., BGB, Allgemeiner Teil, 9., neu bearbeitete Aufl., Heidelberg, C. H. Miiller Verlag,
2002, 48; BGB, bd. 1: Allgemeiner Teil mit EGBGB (Hrsg. Heidel T., Huesstege R., Heinz-Peter Mansel,
Ulrich Noack), DeutscherAnwaltVerlag, 2005, 330.

Wieling H., Sachenrecht, Bd. I, Sachen, Besitz und Rechte an beweglichen Sachen, 2. Aufl., Springer-Verlag
Berlin Heidelberg, 2006, 10 <http://www.scribd.com/doc/28697021/E-book-Sachenrecht-Band-1-Hans-Josef-
Wieling> [25.05.10]

101 6439, 54-55.

102 0439, 63.
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3mgdbo 3mEbom 5@s3056L LadsGmmab Lndngdd ol Ladstmnmgdting LEsGNLL s60dgdL. gb bybn
3mg3909dL mMa dodsGornmgdoo: o) MBmgds gbedg dofmal FbG0Esb RaMgzgdobasb mazws330b
6gdabs o 8) 033gMs@nggma badsmmmal Ggomamgdda bszmmata bbgmmal gobzamagol dgbadmgd-
mdsl ndmggs. 935Lmab, JoMNEBLM0aL 5sd0s6al baby s3mYy3ogdgmo nbrngnabegsh 3o o6
258m3yo3L, 060390 Lodmasmgdobmsb 3533060 goblobrmgMogh.l? sd39 Logmmobbdms, Gm3
Bobogneo g589600 505305606 Lbgymo oGgMnss, oydEs 030 bogmo dMss, MoEash ob o
890dmgds bodmgomogdm 3630l mdngd@n nymb, Bogmgda 30 dGMbzomboMasbo Mdagd@gdos. 04 bs-

bogom qgmgdgdo m303d0Mmgds Lbgmmgdmngo Logbgdal do@mbmdsl, o s8bmenEnE Mgmg-
398L 6530L30gM0 dobssmbn dgndemgds 3dmbmgl s babogmm MEmgdgdal a396M0m sbggg 3oMma-

Bmo o 3Mads@gMnomMo NRmgdgdo 3mn(335L. 33 35896000 SSLmENE MO YBmgdgdolb (3690
bobogmm MRMYdgdNs6 J9s 9800 Fommmo. 103 begbgdo 50s8056ms BoGMBMBSL sdggdwgdama-

3o 3o@qMoomo mdag@gdos. 06
bomgmdl domo sMboEsL, 3oMswn sModmbgdMngo YRBmgdgdol Mdogd@gdns. ngoMmamgds, MHmd o3

861358 gMnsmMan Loggmggdn, oy Lbgs Mod o6 aodmadwo-

Lobab sdbmeG N0 NEBmgdgda LodstmmgdMagn YOHMgMNMdal goMmgom sMLgdmdl s ab dom 3o
56 36980t gdL, 568370 3om0 EsGM3930L 89dmbzgzodn NDHNE39mymalb Bom woggnom. 7
03m9bom, MRmgdgda, GmM3mgdnz LodsMmmgdMogn YMHMNgMMMdob goMgo Bamdmadmds,

3dLmEB Mo YBmgdgdos (bomsbmab, ®ebdMomgmmdal, babgmoal s bbgs vggmgdgdn), Hm3-
mgdo(z oo Igbagnomg Lndogd@meb gHmow Bamdmadmds. L 3McMgdal s8bmEyEMa babosomn

560l obo 4obbogmommgdammo, 133egmo s bgmdgnbgdgmo megmgds. 108

035bmab, Mdogd@o NBmgdsbmsob 393306dn Mbws gobabomgdmogl, 30bs0wsb Lmdogd@n
NRBmgdel 049693l asbbsbmzEnm Mmdngd@meb ©s393d06gd00. o ynMaomgds Mbws gsdsbgzommgl
MBmgdal dgdsaqbgm bsbombdg — oMopogm domongmadadg, Mmdgmoag o6 dgadmgds god-
GMdM03 domongmgdsbmob gongo3mgl. do@mbmdbal yy@mgds LodsMomagdMoga domayygmgdss,
bgdmddggds Imabnbm asbbadbmagfmm mdngd@dg (bogmdy, 30dyg, 90s80560L d53mJdggdals
G9bnmEe@ by, Jmbgdedy), o6 godmenzbm wsbm oMol DgdmJd3gwgds 8sbdg. 1 ;v Lodmdamodm
NRmgdol oM 0d3b badmdomadm d6bzedn biydogd@gdob god@mdmag Jdgwgdady bgdmddgogdals
Lodmamgdgdn, o890 dmgamyg bdogd@ob bgdody bgdabdogMo bgdmddgogds bmMogmegds

103 Tag B., Auf das Thema ,Wem gehdrt mein Kérper?” in ,Unser Korper” (editorial of Reusch S.),
<http://www.rwi.uzh.ch/lehreforschung/alphabetisch/tag/dbr26_Tag_web.pdf>[02.04.10]

104 Bmody 3., Jotorgmo Lobogom Ladsmmsmo, 3gmmyg assdd. o LEHMmyY. asdm(393s, ®d., ,d9(3-
boggds“, 2003, 26.

105 Bucher E., Das subjektive Recht als Normsetzungsbefugnis, Nr. 3, Tiibingen (Mohr/Siebeck), 1965, 145; ob.
0b&gMbg@azgmudy: <http://www.eugenbucher.ch/pdf files/03.pdf> [07.05.10]

106 <http://dissertations.ub.rug.nl/FILES/faculties/jur/2002/j.e.wichers/wichers.PDF> [07.05.10]; dbasgbo dgbg-

mgdal dgbobgd ab. Jlanay B., Cuctema 00bEKTOB IPaKIAaHCKUX NPaB: TEOPHs U CyjeOHas MPaKTHKa,

Canxkr-ITerepOypr, «}Opumungeckuit mentp [pecey», 2002, 106.

Jlanau B., Cuctema 00beKTOB Tpa)KIaHCKUX MpaB: TeopHs U cyaeOHas npakTtuka, Cankr [lerepOypr, «HOpu-

muaeckuii ueHtp [pecey, 2002, 115, 106.

18 Prediger E. J., Die Grundlagen des Eigentumsrechts, dobo 6536m3n obomgo 06896698 a396M0by:

<http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf> [07.05.10]

Onnexyepyc JI., Kunn T., Boasgh M., Kypc repMaHCKOro IpaKIaHCKOrO 1pasa, T. 1, BBeIeHHEe U 00IIasi 4acTh,

IlepeBon ¢ 13-ro memeukoro uznanus I page K., Ionunckou I'. u Anemwynepa B., non penakuue, ¢ npenu-

CIIOBHEM U BBOJHBIMbI 3aMeuanusmu [ enkuna J]. u Hosuykozco ., M., 3. MHoctpantoi Jlut-pei, 1949, 246.

107

109

50



bsdsmorenols gambscro Ne 1, 2012

dbmemme LabmgasEmgdMngn doMom3dgabgdol gm@m3nmgdal @Mbydyg, 35306 Ygmgdsol sMs o3l do-
&gfosmam-bogomng® mdogd@dg bgdmddgogdol mdmemm Lodmamgds. Bobmob, MmEgbsg Lo-
MdoM0d boggmab Ladsmmgdfng Mgg0ddyg, sMbgdmdl Mgom@o s ngsma@o Labyabgdacs. be-
domomgdMmngo  mogmomdol mdagd@o, Gmam  bybhndyzo smbodbsgws, dmoarzagh  Lo-
3o gdMng ©d ,0M3Ld3sMmmgdfng” dm(39dmmmdsbl. LodsMomadMogo YHMogMommdal mdo-
99&0b Ladsmommgdmngo babosmn 1393306 ds LadsMommgdMmngn MM HNMdob mdogdddy Lo-
domomgdmng bgdmddggdsl, o3 mdngd@nb Ladsmmmgdfng Mggh0dlL, Mmamez 93 bgdmJdgwmgdal
B9 bnm@o@L.10 o 0ALgdMBL MRgds8mbomads, DgdmJ3gwqds dmobonbm Mamgdsdy (dmmbma-
bob gmgdsadyg), oyd(3o 3od8magmazs bbgs Labol egmadsdmbomgdgdos, Hm3mgdag oM mzom
M3 gdob, 560390 Mdagd@L gbgds. !

Logyemabbdms, ®m3 bogmgdl, Mmamg bodmgomsdmbadstmmmgdfngn Mmoghomdal mdo-
99&93L, sbsbosmgdl dobogsbo (bocnbbmdmngn) s gomgasbo 6ndbgda. dnbsgsbn 60dbgdn sGLdMAL
LodoMMNEOLS S 55F036nbgL SBM J0Ydmo, nbnbo gsbLsdM3M396 Mdagd@b, Bmamt(s gofy
Lnbodgomol  sdmy30adgm  godmgmabgdol dabo  gobyymaygmo  ogmbgdoon  mzgabgdgdoo.
a5Mgasbn bndbgdn Mgsmn@no mz30bgd5d0lb godmzmnbgdsbos goMgo s LBmEMgo abnbos 360d369-
mmgsbo bodoMomobmgol. bobogom Y@mgdsms (badstmmgdMngn MOHMogHmnmdal) mdogd@gdn
godognco bogmgdos. bobogom YBmgdsms Mdagd@gdo o6 dgadmgds gomEgdmmagdomo ©s Lbgs
Lodmgomadm gmadosms, oo ImMol Jmbgdfngo 3m33madE ol dgdsmagbemmdadn sGbgdamal
™d094& 930 0gmb (L3g309m0Ds(300L 3G06(3030). Jgdmgdgmoas babngomm MBmgdal sEbgdmds Lbgs
JmB90603 Lodmdomodm megmgdoby.!12

8035bodg, Lomdamos Ms MRmMgdsdy, 035MeNEgds, MM bydogd@ o LadsMmmgdMogzan YHoo-
960mdob Mmdogd@dg nnFoonmaw bgdmddnogdl. 83wgbswe, nmdamanmo 580l dgmggsw vd-
LeaeByo gmgds, Gm3gmag Ladsmmgdfmngo MHM0gHomdal gofgo s0bgdmdl, dgadgbl Mo
LodoMmmgdMog ,Ls3mbLLY, bgasgmgbsl dmobmgbl Logsbdg o6 Lbgs Mgsmuma sMbob gsdmgemo-
6935, Hm3gema(s badommnmgdcng ,dnEMLbdn“ aogbggzs. domomas, SBbmENEGNE YBmgdoby s
SBLmEYB Mo YHM0gHnmMdob mdogd@b xgbggdo God@mdcng BEmagMmmdsada dmgdmggds,
35353 abs 0yMoEoymo God@nb domom adgbl sbom ggm@mdsls — Ladommgdfagl. cmmd(se sdbmeyy-
o gMHcngmonmdolb mdogd@b ddnmm 303d060 o3l Mgomm® Lggmmbmeb. sbgzg oGeds-
Bgfnsmmtn boggoggdn goEsyy(3gdsmn @ dMYbaavbatms, doafMad badmgaomadmbaedstmmadmag
NE0gMomdado RzgmmgdMogn mdogd@gdos. gl (3boymab, Gm3 Loggmg gotom 3b60dgbg-
mmdobos s dobdo BmnsdEgds bogmgdo, Logbgdn, oMeds@gmasmma boggmggdo(s; ©3wgbso,
3b35boMNsbmds 56 Ybos ngmb 53 bnggmggdol badsMomgdMagn YM@ogHnMdals Mdogd@gdow
5056M380bmzg0lb dg30396bgdgemn 3m38gb@o.

10 Cenuuyes B., OBbeKT rpaskIaHCKOr0 MpaBooTHOLIeH s, OOLiee MoHsTHe, dGhmoms 3Mgdmemdn: «AKTyallb-
HbIE MPOOJIEMBI TPAKAAHCKOTO mpaBay (pe. bpaeunckuii M.), M., Ctatyt, 1998, 149.

Onnexyepyc JI., Kunn T., Borvgh M., Kypc repMaHCKOTrO TpaXkKIIAaHCKOTO TIpaBa, T. 1, BBEJICHUE U 00IIast 4acTh,
IlepeBon ¢ 13-ro Hemenkoro uznanus I pase K., Ionunckou I. v Anemuwiynepa B., oA peqakiuent, ¢ mpeauc-
JIOBHEM ¥ BBOIHBIMBI 3amedanvsivu [ enxuna /. u Hosuyxoeo H., M., N3n. Unoctpannoit Jlut-per, 1949, 259.
baomaesa C., OObeKTHI BEIIHBIX NPaB B POCCUIICKOM IpaXKIaHCKOM IpaBe (ABTopedepar Iuc. ... A-pa opH.
Hayk), M., 2008, 8-9.

111

112

51



d. 60g0s, bsdmgscrsgmbsdsmoengdmogo ymmogHomdol mdogdso
2.2.2. IggsMmegdanan ginngmomdab mdogd@o

9B NMMdS, MbBMEmanyma sdMom, bbgadg ©sdm ogdnmadss. boddg mdogd@n® 64
Mb@Mmmmany® Ggmo@onmmdsl gbgds.!B gbedsdaba, Jgnemogdom Namgdol M3nabdnthogds
dmgomamds 3mb3Mg@ma doMabs, HmIgmas(s oMo mazo 9bos dgozegmb 3mddgwgdol gobbme-
(309m9d0bgeb, sMedge aobsbmEmzngmmb aoM3zgnmo 3mboGoyma Imddgrgds N@mgdsdmboemo
3060l Lobomagdmme. ™ 3535boods, Jgnomogdomas Bmgds, Mm3gmo o(3Mmos asbbod-
036m0 306M0bas6 (96 306gdobash) s dgndmgds bgmymanm 0gbgl dbmemm 53 300l (56 3nGmo)
309615 54 396Lmbagn(30698mn 56056 bydagdEgdo.l10 3gbodsdnbow, Hgmse@ o YMmogMom-
3530 mommgmmo 9 gdgb@o ¢bos 0ymb godm 33gcmnmo, dsc dmGal mdngd@o.

Mgme@onfn NRmadgdo Ibmmme 083533060980L dggasm bomdmndmds by ex-relatio. g. o.
BgmoGon®o MRmgdgdo BoMm3modmds LadsGmmgdMogo MHMogHOMdal Lodnsmagdom. 17 Jgage6m-
00960000 NBgds 56 dg0dmgds 33emEgd9mgdomn NMmngMmmdalb Gofamgdl gsmgm sMbgdmdwgl,
653 0350 (3bdEYMBL, BMI gb MRads KIOIOLNYMmO FmEBom sMbgdmm dmzmgbsdg dmobrgbl
Bgaogmgbsb. 93gbsm, Mgms@nn®o YMmngHmmdob mdogd@o 0d69ds LadsMomgdmngo mdogd@o,
Mmdgmoi mgom  badommmgdfng Mo gHomdsdn  dmosdMgds s  magobo  b3giEogogzom
bobosmegds.

035bmab, banb@gMgbm 3mM3gb@ s BodLoMogds badsmmggmmb badmdsmadm 3mwgdbol 85330-
g 3bmdo sMLgdyma 3ommds, H™AI boggomg 3obmboom g bomn dGb30wsb 56 YYBES nymb s3m-
0900, Goms ob 3gHdmbadstmmmgdmngo NMmngMmmdob Mmdogd@om dgusbogl. Lagmmabbdms,
3 bgmdg36rmmads, Mmam®s bmosma@mo 0bbB 0@, oxdbgdamoas 3mbGMma3dgb@gdal m-
209M0bmMdabs s 3gmombobonbng®gdadyg. o4 360d36gmmzebos Lagfmm badstmmamal gHo-9-
@0 36063030 — bgmdg3Gmadol Mmdngd@o of Mbrs nymb dgdryoemn 0d bogbgdoom, Mo bLogog-
m 36b3530 Jodmag(3930 96 03 aMgdymgdgdom, HMImmgdoz ImGamam 86 3obmboom oo bm-
30g0s. bgemdg36mmadol mdogd@o oMol Logsbo 56 bgmdgzMmmgdol 3mbsbamgms dg3omgdals do-
bosmbon, maMmgdnmads, Mm3gmo(z bgmdgznmgdol dmbsbomgms 63d0l gsdmgmagbals go8mbs@zedn
500603bgds o6 bnggomg, MMImab godm(z bgmdgz@¥mgds snEm. LygMmm Ladstmemoalb dobgwgom,
badgnmns bgmdg3emmgds, oy bgmdgnmgdol mdogd@o d6mbgenbsmnsbas; bymdg@mmads,
3ol mdngd@n oGos dGbzobafnaba, sMamss. bgmdgfmmgdol mogobyymgdol 3G0bz030l
dabgzom, bgmdgzMmgdolb dbsmggdb dgmdmoaso bymdg@mgdol mdogd@ob shggs. o3 s@hg-
39630 obobo o6 0boMgdesh sERgMmo  Mmdogd@ob  mEemummdom, 3obmbogMadoms o
36mbgoboMnsbmdom. dagsmoma, 333mgmmdal 3g339m0b dgbobgd asmoggdeda bgmdg G-
3oL mdngd@o oMb 333mgmmmdal dgdbEmmgdmals 3mdbabyMgds; dobsebo — 3afals 333magmmdal
LyEgoemn; dm@ngo — sMobabyMggma 306l mojzz0s300b 396 LBMaggs. sbgma bgmdgzGmmgdals

113
114

330m0560 b., orgmBogmo gommmbmgas, 0., ,960396baema”, 2007, 300.

Hogge O., CoBerckoe TpakaaHCKOE MpaBO, 00IIas gacTh. IMPaBO COOCTBEHHOCTH. o0Iee ydeHue o0 00s-
3arenbcTBax, JI., U3a. Jlennnrpanckoro Yu-ta, 1958, 75.

bpamycw C., Hoghghe O., I'paxkaanckoe npaso, M., «3Hanue», 1967, 41.

U6 Maneun H., T'paxnanckuii 3akoH u nipasa tuanoctd 8 CCCP, M., «IOpuj. ut-pa»,1981, 105.

7" Predigar E. J.., Die Grundlagen des Eigentumsrechts, 6536Gm80 oboemgo 0689669830bsdsodyg: <http://
doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf> [07.05.10]

115

52



bsdsmorenols gambscro Ne 1, 2012

™0609480 560l 9356mbm ©s sdmMamuMn, cd(3e nnMopammom badwgamans, doaMad adymgdoomn
©5(330L 5356G0@L 3m 3emgdmemos. 18

LogMom badomamdo bgmdgmmgds 5@&oMgdl 39bmbol domol Mmam(z bgmdgzMnmgdols
3mbsbomggdabs s 3gbodg 3oMgdabmgol, abg LabsdsMmmmbmgal, o9 ob ogdymoas do@gMas-
@badommnmgdngn @ 3Om39bMsrM@LbadsMmmadMngn 306mb3gdmmdal dmmbmgbgdals dg-

Lodsdobag. sbgor bgemdg 3ermmgdsl mbmwgdgb g. 6. ,, 3960 dm doﬁmﬁbog“.lw

3.os5bg3gbo

Mmgm@g RbL, LadsMmmgdMogn MHMNgMNHMdal Mdogd@o ©d NBmgdalb o6 LadsGomal
™30794@0 5615 000g6&M0; gL 3MMEmads mman 3NEem domgrabs s BaBomal 398 gam@ogdl dmmal
3035609d0L 9393806905, 535bmb, Ladmgdsmogmbedstmmgdmogn MEmagMmmmdal mdogd@on
39307000 BOMNMS, 30y badmjomsgm dbgol mdngd@o. nbnbo gobbbgsogwgds dgmmemenm-
3099M0 bogndgmgdolb dobgogomss. sbggg LodsMomadMogo YMHMNgMmMdol mdngd&o ©d bo-
doMomgdMngn Mmoghommdal bogobo §Mcdobgonbash ybws gondogbml Mgomeyda s a@gom-
&0 Lobyabgdob gomgamabbabgdoo.

(3 9996900 LadomnmgdMngo YHMNgHNMal Mdngd@nb dgbobgd mgmMagdl, bmasogaemm-
beggnyyMo doamds bogmemos, gnbsnsb ngo oyMowonmoa 3MmMdmgdsdogzol bggmmb Lzwgds;
3563390 bazgbgdlb 3gozeb dmbab@mEa mgmMos, Gm3gmo badsmmgdngn wEmngM-
omdob mdogd@sm bmmme gfo dmgmgbsl dooRbggms. ooz 0339098 Mdogd@olb sEobedsm-
0mgdMng FMoemdn bomdmeagbs. o3 g3oaqdoom Logmmamadms badsmnmagdmoga aEmoghonmdals
Md0gd@om Ladsmmmgdfngn Mgendal gobbomgs. odze 59 Mdogd@o aoggdmmos nEgomE gMHoem-
do, o3, doMmsmons, 360d369mmzgebos, dogMed ogy30mgdgmons 3Mmdmgdal Mgomauma babyobol
35m35m0bbnbgds(s. Mool m@o mgmMos(s sbammmgon@ bafzggbgdl dgn(3o3L, Mobac dmbab-
&nfo mgmcngdo, 30650006 LodotmmgdMogo gMmngMomdol mdngd@om Mgomy® dmgmgbadl
30056 53L 03 gobbbgaggdom, M3 demmMmaomab@nfo dogmds LbadsMomgdMogn MOHMogHNMdals
md09d@&ow Mgomnn bggamb 67d0b3ngH godmgzmnbgdsl donhbgsl.

335bmdb, MPmgds-Imgamgmdal Dgdmddggdom mdogd@n 0dgbl LodsGmmgdmng ,Lbogem-
39eb“ o 073935 LadmgomoJmbedasmmmgdmng MMmngHommdadn smomgdgm gmgdgb@sc.

(3 d99b90s SBLMENGNE YPmgdsL, Moash ob God@mdmag Lobyobl dmsbmgdl, badsm-
nmgdog mdogd@dg bgasgmgbols g6 sbgbl, dog®med Mgom dmgmgbsdg bgdmJdgwgdl. od-
Leae&yo YMcngMommdol mdogd@b oMopogmn god@o bdgblb Ladstmmmgdmng ,La3mLL® s ab
bgds Ladommmgdngn, Mmdgmbsi Moy LygOmbmeb dgomm 3933060 543b. 53obmsb, vd-
Loy GMo HEmogMomdgdolb mdogd@gdo (sMeds@gmosemn@o boggmggdo) dgodmgds aymb bLo-
3999900, GmM3madoz 0OMbgnsbss sdmmgdmmoa. Mgmsedon MMHongMomdsda 360d3bgmmgebas
396dm 538mbmBns, HMImal gho-gfmo godmgmabgdss bgmdgzdmmgdal magobagmgds. bgem-
d936mgdol Imbsbormggdo asbbabmazmeggb bgmdg@mmgdol dobosmbbs o) gm@mdsl s sbgsg
™309d@L. 9308m3 3omEgdnmgdom MMM gHmnmdsdn o6 Mbrs dgndemmomb mdngdgo dfmbgembs-

I8 Ocakee K., CpaBHUTEIbHOE IIPABOBEIECHUE, CXeMATHUeCKuil komMeHTapuii, M., «IOpuctb», 2008, 93, 543,
544,
9 odgg, 82.

53



d. 60g0s, bsdmgscrsgmbsdsmoengdmogo ymmogHomdol mdogdso

05bmdom. 09 dGB35mbsM0s6Mdal sb3gJGL asg0cmz5malbbnbgdm, gsdmeal, MHmd badmgsmsdm
3meadbob 39330009 Fgbemdo Jbmeme Mggmmomgdocmn badmdsmsodmbsedsmmmgdfogo MMHongm-
0mdob mdogd@ns Bomdmeggboema. dog®sed LadmJomsmbedstmmmgdMogn MMmogMmomds BsG3mnd-
mdd (3306 30Bboma(3. Ladmdomadmbademommgdfngo NMMogMommds 3o anmabbdmdl Mgamemo-
Mgdom 5 (3300 LOTIMNMOMNZ YYOMOgMMMbYdL. sdgbsw, 3mmgdLobgmma 3mbLE &30y,
3 ,390dMbddoMmNEgdMngo YHMN0gMomdol mdngd@o bws aymb bLozgomg, MHmIgmog Jobmboo
o@aqbomo Bgbom sMss dMbg0s6 sdmmgdmmn®, 0dmgds ©s bLodmgsmsgmbadsmmmagdngo
MOA00gMmMdol  Mmdogd@ob  gobbabadmgmew  dMbganbofnsbmdsl gzaMagds  Logsmegdeemm
LEOGMLO. DmgsEaE bobngmm s gomEgdnmgdomn YHMNN MMl Mdngddn Msebbzogds.
domamons, bogsbn MgomuMa Imgmgbss, dogMsed Mmsd 3oMn Laabal babaMagdmm mgabyg-
398000 0330ymxz0madl bs 3mosm nb@gmgbgdl, bagsbo ,a56Msngdbgds" Mdogd@om, Momasb nb s-
©qd0m0 3603369mmdabas @s badsGmmal Joge sl smasfmgdmmao sbgmaw. bodstmggmmb badm-
Jomaodm 3megdboor Lsdsmmnmagdmogo MMmoghonmdal mdogd@b Logydzmon Mg3b Loggmgms
®gmM0s, H™Igma 3gHdm 538mbmdosdy ©39098L 39(396@L. Ladmgomadmbadsmommgdmnga m-
®09Bnmdal mdogd@n bos aobabodmgmmb Lozgmgms s LadsMomgdMagn Mgyndal dgbobgd
®gME09300 ©5 IMBabB M s EOmabB N MgmM0gdl dm@ob dgsmgwal s6hggal g boom.

54



06435 332dI3N2N’

33906IRN I3364N0MB0L LO3IGNRIdAN3N IRA3MIVAIMB
1.3gbsgomn

3900(3060L 3mamgbds Bomdmadzs dgzto abgomo 3Mmdmgds, MmIgmoacy badsMommabsmgzol
LENEOSE YEbm ©s IMYEmmEb Mo ngm. gsbbsgnmGgdnm asdmbzgzsm g bymmgbama gobos-
ymxz0gcgdal dgegase d943bamo, Lobxemada sMbgdmmo oy aoyobyma g3dGHombol  Ladom-
omgdMngo dgmdstgmdols ooagbs.

3540bmm 3dM0mbmsb ©s393d0Mgdnm doMggmo LadsMmmgdMngo 09 gmognmMo ©gds8gdo
1981 Bgemb s0Bym,' Bess 53L@GMemogmo Bygomal 5308 3080b@MMBd0 o330 Jgdwga asnt-
339, M3 mmb-06xgmgbolb LsdgEo(z0bm 3mabazsdo doma mMa goynbmmo g3dGHomba nbsbgdmms.
(3b5008, 5356 00 ©ALINLOS godmaB30s.2 BoBomn dooRbggws, BmA goyobrmo g3dGombo mbrs go-
036536 gdms Rsbababl, Mol gedmz LyGmasmmo goalb 39d39mdooc ¢bos ImIbosmaym domo
©56500985.% dmBobsscmdgagos sdMHom 3o, 93dGombgda, Gmammz Jmbgds, dgomes bod3goMm
3obod0 s gbsdsdnbow, MBmgdsdmbom oMb — 3933300M9L — Mbos assgbyz0de dgwn.* g0bso-
b 933M0mbgdo 3969 03nMe© 939036m@s EMbMAL o M goMma(33mne 353sb s 363 Bygzo-
ol 0bgm®doMmgdnmo 0sbbdmdowsb n339mgdmes LyyMmas@ymn geol dmabsbymgdol 6gds,
335bmb, gooms dgbsbzal brmbmosbn gows, 93dMombgdn gobsam@ms, mmdze asyobyyem 93-
3G0mbos b oG Mbob @omaqbs LodsMmmmoabasmzgal Mydng 30dmb3g3o atRs.

LEbR ML §IdGOMBMOL s 353d0Mgdmmo 3BMdmadagnzs g3Mm3me bodsMmmamdn® Mowo jo-
N 5M0b 3osbyzg@nmmn, bmmm Lojommggmmb 306mb3gdmmds bofmzgdamoa s dg36ng-
Amoe dgmbbogmamons. Joomgma badstmmamn, 38 dbMng, gMmazemoe LogMom badsMomal
939469300 Bgammomgdsl Mobemmgmgds, basy in vitro §3dmMombol bEGo@NLMb ©s3ogdnMgdom
1 3965L3b6gmo Msbmgmmal go63s3mmdsedn (3boMg abnbogda o6 bywgds. Lsznmbabowdo dng-
am3s 3MdMma35Mm35605 MJ@Mnbobs @s Lobsdsmmmm 3Mad§03sd0(3. NBRmMydsdmboem doMms
35056y39@0mgdom, aoyobymo gddmombol dgmn Lbgoabbgsggemaw dgodmgds asmsebywqb:
aommdoo dmabdmb, goeagglb Lbgs ¢dgamm Bygzomgdl Mgd3mmon ool 30bbom, godmygbg-

dgen 0dbgb g3emgaab mdagd@ew s 3gbobzal ool gabamal dgegace asborafegl.’

LogeGmggmmb ©boggmbodg@ab sbmocgdama 3Gmagbmin.

1 Rosen A., Rosen J., Frozen dreams: Psychodynamic Dimensions Of Infertility And Assisted Reproduction,
Routledge, 2005, 273.

2 Field M., Surrogate Motherhood, Harvard University Press, Expanded ed., 1990, 42.

3 Feinberg J.S., Feinberg P.D., Ethics for a Brave New World, Crossway Books, 2™ updated and expanded
ed., 2010, 443.

4 ab., Ozar D. T., The Case Against Thawing Unused Frozen Embryos, Life choices, A Hastings Center

introduction to bioethics, Sale W. F. (ed.), 2™ ed., 2000, 447.

dogomomsm, 39M3sbns, Iggazafns, oGamas.

6 Anderson M., Are you Mommy? A Call For Regulation Of Embryo Donation, Cap. L. Rev., Vol. 35,2006, 601.



0. ggesdgoeo, 8890b:3em0 936GHombols bsdsGoergdmogo dogmdsmymds

»®O063OMgmmdab a(330L" dgbobgd Lojofmggmmb 306mbol (3g3gado — xwg) 144-9 Inb-
oo bgdsommmos goynbgol dgomenm gddMambms 3mbLgMmzatgds, myd(ss nbgomo bs jombgdo,
MmamEn(zos 98dMombal dgbsbzol LB BN, 30MmMdgdo, go@s, 3dmdgmms dmMab az0lb sMbg-
3mdabol 86 goMmma(330mgdabal domn dgmal goabygg@s, oo Mol o@mggdymo.

33930L 30Bsbns dgbedsdabo bgygMml 306mb3gdmmmdal 3g(3bngErmmo sbsmabn; 3mb@nbgb-
G g36m30bs s bogMom badsmmmal J39969d0L dogsmomndg 3Mmdmgdanl gobbbgaggdammo Mg-
amomgdol sgdomn o ofmymagomo dbamggdals bomImhgbs, gMmgbymo 396mb3mgdmmmdals
LENmymgobscmzganl, badsMoal 3oG3MbBabs(300LdsMZg0L bs 356mMB3Egdmm Bobswawgdgdal dgmegs-
B0 8 badoFmmamab Jggomemgdabsmazal 3MoJ@ 0 mmn Mg3mB5bs30980b 393xdaggds.

2. 93836 0mbab 33ynbzab s@ba

3390Gb9ROIEms bgmmzbao gobsymeyngMgdnsb osbmmgdoo 2 emob dgdwga, MM, mob
o6 30 YRGYO© sYMBOmo Ladysmmo mMo 56 bsdo 4.6. ,690mo” (fresh)’ §3dGHombo gowosggm
Jomolb mMasb0dddo, bmmm domd gddmambgdl nboboggb dgdamdn gsdmygbgdol 30bbom, GmA-
mab yzgmodg bomdsdgdnm gmmdsn 3Mom3MgdgMmgs3os gobabamgds. smbsobndbsgos, Gm3 La-
96om LadsMmmob 39946980 LabgsMadn gobsymayngMgdym, 3g6ed xgM 3093 033mab@s(30-
03y 93360mbL ,369933(0mbL* YBbmgdgb, MMMl Lobmbadgdaw, sbggy, 393maygbgds G-
306930: ,oMgmmo g3dMombo“ (early embryo),® ,369bogm@o”,’ bbgmmb astgo (ex utero) §3d6G0m-
60,0 »3OMEBM93dMH0mbo” s ,36019033mob@o3003@gmo 38660(050“.“

In vivo 93360mbabogeb aobbbgeggdom, 3699386G0mbalb ©sdowgdobasmgal @sds@qdom Lagn-
B Jommalb mMasbnd3dn 3obo gosBebs. 335Lmsb, §3dGombal dbgszbaw, ngo 339 3969@&03m60
3M0b do@omgdgmos, dobdn 11339 gobbodmgmNmos bLgbo, Mmzemabs @s 3obol, Mol BgFn, Lobo-
bo > Gobob BmMM3gd0, sbgsg, v3503YMRBMBGdabsdn oMgjomgds ©s &93396Ms396@0(3 jo.'2
B0JGMIM0350, 080 356> 3036GmB3ns, ™ GmMIgmo(3 mo(303L 0bgmEGs(300L, (30, Jogbyg-
5350 530bd, ®IM 30093 9O M0l Ybo oMo, 306500 YYrMggdoe oymaol 3Mmigbo oM
3LEMMYEMMS @S oMM 33939005, BMBGEo YROJEO HMIgem MmMasbmo Rsdmysmndmgds, Mg3-
™ 3980(3, 39bodmgdgmos Bogommm oMo §Hmo 0bngnwa, 5MdgE — Gyn3gdacs.

7 Elder K., Dale B., In-Vitro Fertilization, Cambridge, 2011, 198.

¥ Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of
Early Embryos, Va.L.Rev., Vol. 76, 1990, 438.

9 Arado Th., Frozen Embryos and Divorce: Technological Marcel Meets The Human Condition, N.IILU.L.Rev.,

Vol. 21, 2001, 242.

LG Mgdabo — badgzommLbmb gofgom.

1 Fyselier B. M., The Trouble With Putting All of Your Eggs in One Basket: Using a Property Rights Model

to Resolve Disputes Over Cryopreserved Pre-embryos, Tex.J.On C.L.&C.R., Vol. 14, 2009, 148.

Fiandaca Sh., In Vitro Fertilization and Embryos: The Need for International Guidelines, Alb.L.J.Sci.

&Tech., Vol.8, 1998, 344,

B 0dgg, 354.

14 Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of
Early Embryos, Va.L.Rev., Vol. 76, 1990, 518.

10

12

56



bsdsmorenols gambscro Ne 1, 2012

98860mbal 3mblLgMgssns aemabbdmdl dob dmmogzgbgdsl bogmmagbol bLEsMdn s dobeylb
196 a(obdg asynbgzsl,'® bonenm LognGmgdol d98mbggze80, gommmdobs ©s Jomoal mEGasbod-
330 033eob@s(300b. "

o030, Md30830M39mam go94nbgzal Jgmmmam dgbsbymds §36H0ombas gommmdal dgwg-
30@ bomEbmobybstnobmds s ofmas, dogmsed smbadbyman @qdbmmmanall bysmmdoo dnnhbg-
39, 08 Jgbodmgdgmos Jobo Jgbsbge MmG3m3es0 Brmsdwyg gownm.!”

983M0mbms goynbgol dgommmno dgbsbzol magabo M3oMe@gbmds 543L, m3gMa(znal Bomds-
&9dmdol 3gdmbgggzedn dbstggdo magomsb a30mgdgb gddmombal dgbsdbgmo as63gmegdoom
Lodgn(30bm Romggal, Mabsl, Mbgbymmdabs ©s Babsbby® bomgqdl. s53sbmsb, 306506 gov)-
bogmangFagdgmo 3390 bRMgEob gogobzs o6 oMol Mg3mdgbmgdamo Bymal dsmama d93(339-
mmdob a53m," 933G0mbob goyabgobslb Mgd3mmaed300l 39smgdoo dg@n dobbo s@Mlgdmdl. 53-
360mbolb go@obgmazom mmbymmdal dobbo 0DM©gds, Modgbosz Lymgdnalb dgogasw y3g-
mobg dmogMob 033mobGo(300 brgds Jomoal mmasbodddn.!? 3Gom3MHgbgmhgs3nolb gMo-go w3o-
0@ gbmdom bobgmmgds dommmmannfo Jdmdmgdolb goMmms(3gomgdol dgdmga LyyMmasGmo g-
©0b 39339md00 3533300 ds©gd0b Fgbadmgdmmds(s.?

306390 656358904 @odowgds gddMmambal goynbgom, 393ama dobo gobmdoms s go-
™ol bodgommbbm3n 033msbGo300m asbbm@zngmes 1984 Bgml s3b@Gsmnsdn.?" 3oL J9dwga
9886 0mbms ao94nbzs dmeadal aobgmdmdal NbdENb3gmymeyal gMmagzem Lodyamagdaws 3o 0g-

22

(39

3936 439996530, 356bs 3mcmtgdom 3o bLogHom badstomoal 39469330, g3dGMambms dgbsbgs-
3540635 mgaamndgdmmos, 3obbbgeggdocm 3mbEnbgb@ Mo g36m3nlb J39ybgdabogsb, Loy owm-
60dbmmo Ggdbmmmanol asdmygbgds ondzadgmn ob 330(360@ dgdbemmmmos. o@smaol 2004
Brob 3obmbas ,,053635Mg Ladgoa(306m Mgd3Mmmeyd(300lb dgbobgd® amdgs bgmmzbama asbsym-
309Mgdob Ladomgdam oMs g gL boda gddFmambals dg4dbs, HMIgmms 3Mom3MgdgMgsz0s o6

a0bo@am@9ds s03Mdoms, gdndn 3oemEgdnma ngm 3530968 0bomgals yzgmes dg4dboma 93dG0mba
25000969685, 53 ©3565L369m0b 068 9MgLol dombgosgew.?® Mo Imaz069d00, MMM gD6H-

5 Arado Th., Frozen Embryos and Divorce: Technological Marcel Meets The Human Condition, N. IIL. U. L.

Rev., Vol. 21, 2001, 244.

0J39-

17 Coleman C.H., Procreative Liberty and Contemporaneous Choice: An Inalienable Rights Approach to
Frozen Embryo Disputes, Minn.L.Rev., vol. 84, 1999, 60.

8 Troeger M., The Legal Status Of Frozen Pre-Embryos When A Dispute, 8 J.Am. Acad.Matrimonial Law.,
2003, 564.

19 Fiestal D. H., A Solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University,
Cardozo Women’s L.J., Vol. 6, 1999, 107.

20 Blank R., Bonnicksen A., Medicine Unbound: The Human And The Limits of Medical Intervention:

Emerging Issues in Biomedical Policy, Vol. 3, Columbia Universiry Press, 1994, 55.

Rosen A., Rosen J., Frozen dreams: Psychodynamic Dimensions Of Infertility And Assisted Reproduc-

tion,Routledge, 2005, 273.

98360mbob goynbzob dgmgasm 30M39mo dsgd30 LoJeMmzgmmado sndsws 2006 Bgeb http://invitro.

ge/geo/index.php?page id=126

3 Allahbadia G., Merchant. R., Contemporary Perspectives On Assisted Reproductive Technology, Elsevier,
2006, 400.

16

21

22

57



0. ggesdgoeo, 8890b:3em0 936GHombols bsdsGoergdmogo dogmdsmymds

35(300 mgaomodgdam 0db6s Fbmmme asdmbogmalb 393mbggzedn, 35(3096@0bsmgol OHSS? -
LEBEMMI0L sGLIdMBLSL.?

99360mbol go940bgs ymggmagzetn asdmbsgmabolb gofgdg s3@mdemamos bmMgs@nobs s dzg0-
(3060080.26 39M35600L 1990 Bemals 3o6mba ,,g3dMombms @s(330L ngobab“w o6 bermogh gobsboym-
30gMgdmae dobamgdo 339M(3bYRMYEId0L MEYbMbLL s gddMmambL gs63smBoglh, Mmamm(y asbs-
gmBogHgdae o 3ob30maMgder 339MEbIRMIRL, BmBrob PROIRIIIR ©IYNBS ©IBYgdYms.
39Lo8530bow, bogmEL® goyobzs 300BBg3s Bgdoommnmo®, brmm Lum d30Mhg MG MRGILS©
©54M30e0, 39Lodsd0bow, 3Gmamgbogdown g3dMombal goynbgs sewndzgdgmos. %!

9360mbdgmb 94L3gMEGos dmddgeo 3M3o@ g ol Imblgbgdsda sLabymo ,o@sd0560L bgmmg-
Byow Bobobgolb 3606303930 (398amddn — 936mbeddml 3606(303980)* 93dMombols goyobgol
o6 56gbFnggdL. 3g-7 3063030 M330mmdal Mobzob 8dmbg BoMEmbgms 30Mm3z6gdsb dbmemme
35398900l d965b30L NRmgdsl 560ggdlb ImBsgamadn 3gMbmbamuMa godmygbgdol 0d6om, 0d 30-
Amdom, o) bgmmgbymow Robabgal dm3gbGnbomgal ssmmo ngbgds Bomomgdmma 3M0b(3039-
b0l dmobmgbgdo.

3. 993Mambab g54nb3zal bgm3g369mgds
dobo 3MM3930b 90093980

3.1. 938@ambab 354nbzab bgmdq 369mgds

99560mbal 3mblbgMzaz00b bogombo (3ombabse 3gMdm Ladsmmmalb bggmmb o6 asbgzyo-
36900 05 LageOMLToMNMgdMngn brmMdgdn FoMdmal. 83 3gdmbgggedn Lobgbg agodslb dmabobyy-
930L bgmdg 30mmgds, Gm3gmog me30b0 3Mboo BatMdmawaqbl sui generis-b.

In vitro 9336 0mbol d943bs s dg3am3 dabo 3mbLgmMmzszns Imazesb Gmam 3 badgon(znbm
3m3LabMgdalb bgmmgbyma gobsymangmgdol dgommmals godmygbgdam, abyg 3Hom3MgbgMgs30s-
bo(s. dgbodedabow, @ogol gobboemgalbisls, dgbadmms, ao3mygbgdamm 0gbgb Dmaswo gom@gdmmy-
dombodamomgdMogo s s6smmanol g bom dodsmgdals bobgmdg 3Emmgdm bm&mdgda. 88 3g8mbzg-
3530 babgbgs bgmdg3Emmgds, Mm3momss gMom-gem 3mb@Ma3gb@b nbgon bsgdnsbmdal dgbeiv-
9 935 gds, Md(3 05353906930 M g5bbadmgmmma do@gMosmumo MgbymE@odab, s6s-
390 bbgs 9539d&0b B0mbggobomasb.

24 Ovarian Hyperstimulation Syndrome — Lo 3396 (360b 30396b@E0dnms300L LoboMm3o

25 Seli E., Infertility, Blackwell Publishing, 2011, 204.

2 ogdsa-

27 <http://bundesrecht.juris.de/eschg/ 1.html>.

28 Zigota, pronuclear embryos before syngamy.

¥ Robertson J., Reproductive Technology in Germany and the United States: An Essay in Comparative Law
and Bioethics, Colum. J. Transnat'l L. Vol. 43, 2004, 205.

30 Report on Human Artificial Procreation Principles-Set out in the Report of the Ad Hot Committee of
Experts on Progress in The Biomedical Sciences, 1989, <http://www.coe.int/t/dg3/healthbioethic/
Activities/04 Human embryo and foetus_en/default en.asp>

58



bsdsmorenols gambscro Ne 1, 2012

®©3-0b 144-9 3qbmo, HmIgmoz 00035m0bbabgdl gddcmombal goyobgal, sMogg@l 53dmadl
gm&3ob dgbobgd, Mos bogyydzgmb gzedmg3l 3039MemEmm, HM3 §3dGHnmMmbol d5bsbzalb bgmdg ;-
Grgds Dgd3nmMos(z dgndmgds @enmb. 385bmeb, 8bgoggmmdsdn ¢Mbos 046qL domgdmmo Kw 3-
ob 143-g9 3qbmoo 033gMs@omem ©sagboma BgMmammdoom gmmdob bogsmogdymmmds  g4-
LEMSIMO3MENMO 3obogmBngFgdobamgal, Moz gddMambals gognbzal Bobsdnmmdalb Bamdmaco-
396bL. g3mbLgbgdnmobs @s bymdgimamgdal b3g0gnzolb gomgzamalbabgdom, gddGombms go-
yobgs, Mmam(z bgbo, bgMommdomo gm@dom b (3ngmegds.

bgdg 3O mmgdolb mdogd@ns 3gbsbze-dmaLabnFmads, Momss ngo gobbbgegmgds bgmadg36Mv-
mgdal bLogbobagsb. gb ob boggomgs, Gm3gmo(s, bgmadgzMmadowsb godmdwabamy, 8mgsmals do-
96 3o@Egdgmgdelb 3gbMrmgdelb 3gryaer Pbrd 3ordg3al §MIREG™M@L, s80@md byedgyMy-
™930b Logsbo gdmbggse gom@gdnmgdol bogobl.?!

doBmnamns, gddmomba dmbgds o6 oMab, dogMsd aoynbgzol dgd8mbzgzedn ngo gMmgzeMa
b0go0b badsmomgdmog Mge0ddo 93939

bbg-0b 327-g | 8gbemals Jobgmzgom, ,bgmdgMnmgds eEYdNM© nmgmgds, oy dbsmggda
30l yggmes s@bgdom 30mmdsdy 39mebbdmgdosh Lssdobmm gomgaomabbobgdymo gmmdom®. s3539
3dnbeol Il Bosbomom, ,0mMbgdomoe 300Rbggs bymdggEmmgdol ob 30Mmdgdo, Mmmgddgos(s
96 m-gEmn dbscal Immbmgboo dombgmm mbos 0dbglb dgomsbbdgds, sbws sbgmaw doRbgmmas 3o-
bmbal dogm“.

98360mbolb g4594nbz0lL dg3mbgggeada s@bgdomaw Mbes 0469l 3ohbgmma  bgmdgzMmmagdol
3bsMgos gobbodmazms, dm3babymgdol dabss@bobs s 3obo gobbm(zngmgdol 3ommdgdda dbs-
M9mo YRmgds-dmzemgmdgdol o@aqbs. 30600086, dmAbabymgdal 3s36930L — Ladgwo0bm
306030L = Log8056mal JobsoMmboby s F0DbydoEsb aodmdEnbamyg, bymdgzMmmmgdal babyoc-
056mds gg3b o6 06393L, IM3LabyEgdal 80dmgdabomgal, Mmamez Bgbo, Bobsbbsm oMol (36m-
domo LodmonMol mEgbmdal dgbobgd, Gm3gmdng sv3omgdgmo bothrgdag dmosbmgds.? oy
3bs6gms 309 LadonFn 3obbobmgMMmo o6 oGab, 35306 GoMmngggdalb sMbgdmMdabolb dgmebbdg-
dnmo@ Mbms Rsnmgammb bageMogm asbs3390mg9d0, bmmm @oMmaggdol s(ombgdmdabsl Rzgea-
mgd6ng0 Labmoy@o.

5dM0go@, o9y dbomgoms dogf Logaby@ol mEgbmds asbbabmgmmma o6 sfal, dgosebbdgdy-

3@ 035M89gds 393656390 3m0bozolb 3ngH LGSbsG G 30Mmdgdam e boemn Gstngo.

3.2. 933M0ombab 354nb30L/3gbsbgzab 3500

03 39469330, bowsg gddGombals 3Gam3MgbgMgs30s bydossmmmmos, Gmames bgboa, 3o-
bmb3gdmmds 356badmgMagh 93dGnmbms dgbsbzal Logmmm 3osl, Mo 3owgs ghmbgm (sba-
y4mgb Lagombolb Mgamomgdal 3960dm ©s Logstmbaedsmmmgdog bon@dsms dmddgogdals 3ma-
3emgdLby® baboosob.

31 Bessenxo P., OObEKTHI IPaXIaHCKMX PABOOTHOLIEHHH, AKTyallbHbIE TPOOJIEMbI TEOPMH M NIPAKTHKH, 5106

B., (Pen.), IOpaur, M., 2008, 318.
32 bmbogodzocmo ., bbg-0b 30396@oMa, Boabo IV, §mda Il, 2001, 32.

59



0. ggesdgoeo, 8890b:3em0 936GHombols bsdsGoergdmogo dogmdsmymds

00 36080bgmal 1990 Bemob 0830560l gg@MEG0m0Dds(300Ls s gddMomemmaonal dgbobgd®
396060L3 0156563, §3dMombms Jgbsbgal Laghmm 30w gobobobrmgms 5 Bemao, od(3s, dmago-
569800, 2008 Bgemb, asbbmmz0gmgdamo (33momgdgdomn® docmnmgdamo gows asodomes ba-
m3gba@om Robobgabomgal mozgbbnal omgdawsb s@s 13g@ gl 10 bmedwg 3gMomoao.

1996 bgmb oo d60@sbgmab 3Ggbs 0mbygdmes, Bm3 33 3emabo3odn 3gbsbmema 3 000 gddmo-
mbo, GM3gmos(3 359130000 9bsbz0L bymbmnobo 300s, Mbws gobowanMgdnmoym.® n@omogmads
99039835 360969 gdL dgbmagodgb gddMombms dgbyowags, oyd(zs o doomgl, 306500056 Kob-
3B gmmdob 3330 LoFbabEMML gob(3bsgdom, sMbgdyma 306mb3gdemmdol gomzsamnbbnbyg-
dom, 33mdgmms MobbImdal gomqdg s3Mdommo ngm doon bbgoagomsem godmygbgds.®

3ol 3oomeo 3Mds g3mgbosd 3GmE b0 godmba@s smbadbymon dmJdgmgdal 8ndsmor 0d
Loggmdgmam, Gm3d 93d6M0mbadl mombgnmae Mbos Img(3gmwbagb, aboba o& wbws gogbswam®ado-
boo L3nMENL EILBNMS S oEsyMom, sMsdge dogdm dgbadmadmds, dbgdfngsn asd mam-
y3696¥. Bombgsgor smbadbamobs, osbmmmagdoo 3300 gsyobyymo g3dGombo goobowan®l,® bm-
mm 03539 Bgmb, sbggg, 300l gobgmal Jobgbom, 33-3o ssbemmagdom 20 000-s6 30 000-3cg -
3Gombo gobowanmos.

5396030L Mg3amEYJ30mmo 3gwn3060L Lodmgsmgdol goozob 3mdo@g@ab dabgogom, oy
36 5MbgdML Babobbom godmgmgbomo 6gds g3dGMambal dgwals dgbobgd, gobmmos dgbsbzal byyo-
B0sbo goms s 396 byMbogds Bygomalb 3mdagds, dsb gbaggds ,d0@&m3zgdmn” 93dMombob b)s-
&b, Boboz Bgrgaor 3m3yzgds 3ommmds s gobopan®gds.

936mbsdgmb 39-7 I 3G0b(3030L Babgzom, gs898gdal dgbsbzs o6 dgadmgds 03 3000y
MRMm bobgmdmogem, 300609 gb aagbomas gemabymoa 30bmbdmgdmmdbam ob Lbgs ben@doGogy-
o 0@ gdoo.

®©3-0b 144-9 39bmob dobgogom, 93dMombal goynbgals gmmeom 3mbLgMgsznal ™ go-
Bobodmgmgds bygamal Ly@zamabadgdd, eagbomo bgbom. ondze M ImnabDEMgds aagbar
bgbdn, 306356 gdmmo o6 sMab. bbgbgdmmo bmMmIs abdmbozonma boboosmabss s §3dMHombal
dgbsb30lL 35000b go@abyzg@ ol dbomgms dgomobbdgdsl 8nsbomdl. madm dg@ (3, dgadmgds om-
J390b, d960b30L goal gobbadrgms bgmdg3ammadol s6bgdomn 3oMmmds 56 sMnb.

dgbodadaba, oy Abatgos dmEnl bymdgzMmgdom o6 560l sEagbomo g3dGombal 3mb-
LyF3o300L gows, 35306 dgbsbgs Mbrs gobbm(309mEgl LL3-0L gomgaemalbbnbydymoa gommogdey-
mgdal d96y39@ 0L dmaswn baggmdgmgdol oamdsdwy.

3 <http://www.legislation.gov.uk/ukpga/1990/37/crossheading/licence-conditions>

3 <http://www.legislation.gov.uk/ukpga/2008/22/part/1>

35 Ibrahim M., Ethical Furor Erupts in Britain: Should Embryos Be Destroyed?, NY times, 1 August, 1996.
% o3

7 0d30-
3 Lemonick M., Sorry, your time is up, NY Time, August, 12, 1996, 41.

3 Dickens B.M., Cook R. J., Some ethical and legal issues is assisted reproductive technology. International
Journal of Gynecology & Obstetrics, Vol. 66, 1999, 58.

40 <http://www.asrm.org/uploadedFiles/ASRM_Content/News and_Publications/Ethics Committee Reports_and
Statements/abandonedembryos.pdf>

60



bsdsmorenols gambscro Ne 1, 2012

3.3. IbsMgons daMamso YGmgds-dmzsmgmdsba
7933Mambab 3mbLgMmgs(3nabob

99360mbob 3mbbgMazazns m@IbEng, Lobynmnsb bymdg3Emmadsms Mabglb 3sbg3mc367-
35, Loz gm0 306l ogH gomEgdmadol dgbemmagdsl 3m3yggds 3gmeg 306nb msb3bggomon

3OO,

3.3.1. 3m3babyMmgdab g536930L n3mgd3-dmzsmgmdsba

dmaLabamgdolb g986930L — Lodgwa(30bm B LgdMmgdals YPmgdss, Imombmgmlb dgbsbgo-
Lomgolb aobbodrgmmmo Labmon@o s 03s3MMYM, Imgzomgs KgOHM3gbsw dgabsbmlb dabmgal
30dsgdmmon ,mdngd@n”, 390dmm, Mbos d9436sL dgbsbzabocmgal Brmm3smyMa 3oMmdgdo — Ros-
&ML &gdbmmmanym®o 3Gm39L0, 3g0bsmRmbmb dgbadsdabn 8g33gMeGn@s s gobsbm(zng-
@mb 3mb@Mmen b0sbolb oam3al megz0wsb stowgdal dobbao.

33obmasb, Mbobyomm bgmdg3Gmmgdobogeb asbbbgsggdom, Laws dgdbobggml gzomgds
353m0R0bmb 3oMg0 3gn@mbabomgal sdsbsbnsmgdgmn 3dGNMB3gmmds s nbgmngy 3gonmbobwo-
Log@om dgababmlb bogomn, Bmame(s bsmomsm bogomb dgabsbsogws, g8dGMombals dgbsbgabels dbatmgl
930b69ds L3gnsmMo 3ommdgdal dg436s s 3g@0 Bobosbgoymmdal godmbgbs. badgwnz0bm
©369bgdmmagds 3obmbl 9393L oMs Fbmmme gobdMsbzoms s Nbgdo asnRGNbomgdmmdoo,
56039 356MB030 gonBMmmbomgdmmdom sdEasmn bosbobmgabs(s.

bodgn(306m ebmLYdYMYdal gMm-gfm dmgamgmdae 1bos dngnhbomo 3mbxgowgbznamm-
30l o(335(3, M33gbos3 g3dMambms 3mblLgMgssns Lodgoazobm dm3Laby@gdol bgmdg 36in-
mgdsl 306939036989, bLadgon(306m RsbsbgMmgda 30 3nMown LanEMBrmgdss. 835Lmsb, badgoa(zo-
bm 3m3LabyMgdol 4086930L 0ge 3mbgngbznomyMo 0bgm™mds300l ©o(330L gom©gdmmgdal
00g5mabbobgdl ,35(3096@ 0L YBmgdgdab dgbobgd® bLojsMmzggmmb 3obmbal 28-g dnbeas.

3.3.2. 3m3LabMmgdab 303mgdab Ygmgds-dmgzsmgmdsba

98360mbob 3mblbgMzaznal bymdgzMmgdom, Im3Loby@mgdalb d0dmgdo 3om@gdamos, dma-
Loby@gdal 408693L goanbomb dgomsbbdgdama LodrenMo s NRMYdsdmbomoas, 6gdabdog®
Mmb dmombmgmlb §ddMombms goa(3gds. dgbadmgdgmas 83 ML sbammgaal aboom LL 3-0b
770-g 3qbemol 30dmygbgdacs, HmImal dobgogoms(z, 30ddsmgdgmo gmgdsdmbomas dmambm-
300 30306 9dmmo b0gmnb 396 ©edMNbgds, sebndbymo NRmgds 3mddggdlb bgmdg Emmgdal
dogmo 3gcomeol go63sgmmdado b3d0bdngM MmL, 03 dgdmbazgzsdos 3o, oy dgbsbzol 30000
356LadMzMYma ngm.

99360m60b sdMMBad0L FmbM3zbsbmsb s 3o3daMgdam Lonb@gMgbms 833-ab 3693909680
York V. Jones-ob bogd39%g:*! Boyy-%96Lodo 3(3bmzgHadds xydzamm Bygomads 533-Jo g0Mxabools gm-

41 York V. Jones, 717 F.Supp.421, 425 (E.D.Va.1989) dooomgdumos Robertson J., Reproductive Technology
And Reproductive Rights: In The Beginning: The Legal Status Of Early Embryos, Va.L.Rev., Vol. 76,
1990, 502.
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abbol Lobgemmdol (3bmdom 0bLEGNGYGL d0doMms bgmmazbymo asbsymgngMgdaobsmgol. m@Ly-
mmdob 30mbgzab Medgbndg mdgmgam (300L d53ga, byzomalb 0bgm@m3ntgdmma mebbdmdals
Loggmdzgmdy, 9d3bo 36993dGnmba gog4obglb dg3mam3n 033mab@s(300bomzgal, ond(ze Ladgwazo-
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ds. 0bLEGOGMETS WoMn gobozbows 03 dmGngom, MM EgdMmo bymdgzMmgdolb dobgozom,
3619933M0mbms 3o@bmds ybws Im3bostnym dbmmmme dom sbgbgdmmagdsdao dmbamAgmobeo-
30b 033mob@o(300L gobbmM(309madolb 80bboom. 3emabozolb Bobgog0m, 3dGHombms gosbowgs Lo-
Jmbemals gooboegal §3basgbgdms, Ma(s mobsgms §3dMambms mambgdsl, 835Lmsb, dgbadmme,
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ommd Bygombs ©s 0bLEGNEGL ImEal gogobam 3Mg93dMambos dgbobzal mamdaby 3gmsebbdg-
35 Jgogobe F0dsgdol bgmdg Gmade®, Gm3mol dobgrgoms(s, 3936sb3gmb gommgdnmgds
930L69dm@s, F03dsMgdmabomzalb @egdmMbgdabs dgbsbobow aows39dmma Jmbgds.

5bndbymdy oyMbmdam, dmbamfAgmg dbsmgl dogbogs gddmambms gsdmmbmgabs s go-
©380b0l Mgmgds. bobsdsGmmm gowebyzg@nmgdsdo sbabyma aMgddnggdom, oy bgmdg 36-
mgdoom 3068306 56 0gm aobbodmgEmmo 083meb@ o300l gsbbm@(309mgdal saomn, dbatigl
NRBEgos 3gmbs byyMz0mabadngdm dgg(33oms gddMambms dgdstgmds.

5bndbymo 3039090 0m g3dc0mbdy 3093 ghmbgm 3036 (39m@s Jmbgdals Lodsmomgd-
030 Mgg0do.

3.4. bLobagom s Labgmdg 3@ nmgdm dmabmgzbsms 3mb 3996305 9 356mbm
dgmmdgmmdnsb 9ddMambab g53mmbmzabsb

Lodgo30bm dmMBLaby@gdol 3536930l Fogf 93dGombms aos(3930Dg Mool mddol dg3-
0bg935d0 308 gdL 5430 Bomo godmmbmgol Mgmgds MmamE(z babogmm, abg babgmdgHmmgdm
Lomhgmob Logydggmby.

dmmbmgbals Logydggmadn ngymobbdgds 3obmbalb bemmds, Mmgmas aobbadmgGmma dgdoc-
396emmdal 5®Lgdmdabol dbamgl sbagqdl Mamadsl, dgmeg Bbomagl Imbmbmgmb dgbmymgds,
9md3900900 96 3mJ39qd0boa sk mogol dg303930.4

dmmbmzgbal bogyydggmon, Gmam s Bgbo, mGo bsBomabogsb dgoagds: aobbodmgmnmo ggod-
BmdM0g0 ao693mgdgdal, 398500a9bemmdal, s8LEMJGMmn, Dmaswo gmEmBom smbgFmabs ©s 0d
LodoMmomgdngo dgwganbogsh, Hm3gmbors 3obmbo 3 gdsagbemmdal Jgdmbggzed0 swagbL.*

»3MbmM3gbals LadoFmmmgdfng Logydggmms 3MbinEmgbns Lobgdgs, MmEaLsai gMmn ©s
03039 96 3basgbo Bogd@mMdMogn 306 93mgdgdo Modwgbndg dmmbmgbol @sdgdbgdgm bmmdsms
3935003 9bmmdsl, 3gMdme, smbgfammdoma Bobomoo gomgemabbobgdmem Bnbodnmmdgdl &33s-

42 A cause of action in detinue.

4 Bailor-bailii contract.

4 Bmgemobzo 3., Fs6B w00 ., Lsdmdomadm Loddggddy LobsdsMommm gosbyzg@omgdoms domgdols
domgdab dgommengs, »d., 2004, 38.

® odsg.
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ymxgomadL®. % sbgom d98mbgg3090 1bws oanbogl, Immbmzbol boggdgmesw dbmmma gfMo-g6-
00 domgobo bos g560bddM3MML, my) dgbadmgdgmoas doMomgmuMon Medwgbndg dmmbmgbals
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98360mbolb dgbsbzol dgdmbggzada dobo 306mbm 3gmmdgmmdnsb gsdmmbmagabol Bom-
3m0dmds dmmbmzbol Logmdzgmms 3mb M@ gb(30s, M8gbswsz dmAbabymgdals 808mgdl 3obm-
bogcn 0b@gmgbol a(339 3gmdmas Imambmzgmlb MHmame s babngmm (bagoboongszom), by 3ommg-
dgmagdoma (bobgmdg3@nmgdm) bamhgmaon.

»30060035(300 3gLdg3mmE0b o6 bbgs 396mbogMo BomMdmdsaqbemals Labogmmbedsmommgdagn
LoGhgmos ¢396mbm dgxmmdgmal dndsmom bogmol gsdmmbmgbol dmmbmgbom, Mmdgmai a4-
obbdmdlb sM33gmmmdgma dgbsznmEal (56 Lbgs 3obmbagfa dgmmdgmal) sMobobgmdgmmg-
3 3mobmgbsl 3gmmdgmo sMs35Ls Mol Jodsmo nbngomsmymo 60dbom gsbbadmaMmo
60300l ©0866930L Fqbobgd“.® g30bngs30Ma LoGRgmal s@bo Lognommgdol sdbmew @m0
NP gd0056 35dm30bsMgmdl, Mmdmol dobgmzoms s, 3gbsgmodgl, bbg-ob 168-g Il 3gbmoabs s
172-9 1 3benal dgLodsdobow, umgds o3l megabygmem, 636030y ML sgBmmL Jyo-
360 Bogomb, o6 abocggdmmb 53 bogmom, dom dmGol dmaombmgmb ¢ 356mbm dxmmdgmmdowsb
Bogmob godmmbmgs.*?

03 3g38mbggzedn, oy dmbomhgmyg 396mbm IRmmdgmmdomsb 73dMombos gsdmmbmgal
MRBmgdsb babgmadg 3@ mmgdm bmMmIgd by s53ysmgdl, badsmmgdmag Laggdszgmow LL3-0b bm-
35000 35mEIdMmadombsdsmmmgdmngn 361-g Il Iqbmo, sbgzg, sbsmmanal aboo d0dstgdal
bgm3dg3emmgdal 770-g 3bemo ¢bws asbznboemmon.

bobogom s Labgmdg3EMmgdm badhgmms 3mb M@ gb300bal 30bebdgbmbaemas M3nMsd -
Lmds 83 993960L369mb ogbogmb, Modgbosz Lognboongszom LamRgmal bocggbol Babsdamm-
35 3baMgms dmMab gomEgdmmgdocmn 39330600 sMaMmbgdmdss.

983G0mbms gos(3933dg Mool mgdol dgdmbzgzedn, dsGmamas, d93bsbggmal dgemmdy-
mmds 91396mbmas, Jog a8 dob s 3gbszmmmgb dmMob xae 30093 sALYdMABL gomEgdemadombos-
3o gdM030 YMHM0gHNMIS @ 30650sb Lo 3nmEgdol NBmgds onfmgs babgmdg3Mmgdm
MOM00gMHnmdal gomgmgddo, d0bsbdgbmbamos dobo o330 LEmMgE 3omadnmgdombsedsm-
nmgdMogo bmMdgdom gobbmm(zngmogl.

dmabmzgbals 3mb3nEgb(300Logob goblbbzeggdom, bosz Imbembgmal 3GgmHmas@ngss dmmb-
m3bsms dmEolb bgmbayMgmo dmmbmgbal sMRggs, dmmbmgbol Lagmdzgmos 3mbinegbnals
MHmb dmobmgzbol LodsfMmmgdmog Logmdggmmegsb ghm-gfmal asdmygbgds Labadsmemml

9Bmgds3mborgds ©o Jomgdmmgdos.”

46 BoBogo b., dmmbmzgbgdolbs 0o dmmbmgbol baggndgmagdals 3mb3mMabsas, 2011, 22.

47 Larenz/Wolf, Allgemeiner Teil des Biirgerlichen Rechts, 9. Aufl., 2004, 18, RdNr.18 omomgdeemos Ao-
Bgs b., Bemabmgbgdabs @s dmmbmgbal bogmdgmgdols 3mbincgbsns, 2011, 22.

JmBsdz0em0 ., 3gEmdgmmmds — god@n s Nxmads, badstomol gu@bamoa, 2, 2009, 11.
Logdommggmmb bgbagbo Labsdsmemmda dmbadsmommgms Mgammatvma dgbggofgdolb dgogaswm
Ladmgamadm s 38060bEMs0mmo badsmmoal bggHmda dgdndsggdammo Mg3mBgbroszngdo s
Lodmgdomagm Lodommmab bszombgddg LogoGmggmmb nbgbsgbo LobodsGmmmml gMmggzemmaseba
36ogd@nge, o, 2011, 34.

BoBsgs b., 3mombmgbgdobs ©d dmmbmgbal baggydgmgdal 3mbgnmgbzns, 2011, 13.
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306000056 LodoMomnl dggomMmgdslb Labsdsmmm sbmM(309mgdl, ImbaMRgmyg gom©gdemn
o6 560l baagm badsMmomgdMogzn MMMNgMHNHMds Moo dgogsbmb. sz0lb bedsMomgd-
030 d9535Lg0bal Imboedamomg sdmeyngdgmons, dbstgms dogH docmomgdmma badsmmmgd-
030 bogmdggmo obmgal 3dmgdogo of sMab. LojoMmggmmb 1bgbsgbo Lobodsmmmb bszobs-
(300 33maBob go63sM@qdom, ,Labodsmmmm o 560l dgbmemmo ImbaMRgmal dng docmnmg-
o badsMmmgdfmngn bagmdgmoom, bosgm badsMmmgdfmnga MMHmngMmmdal dmbamAgmabgey-
M0 0YYMOEOMYMO 335M0G03d(30000 @S 0b Mg 5dmgab 335mng3035(300L Loagm badsMmnmgdfng
GGBD0gHNMBSL".!

535b06, W30Ms@gbmds gbaggds Immbmzgbal 03 baggmdggmb, GmBral Bobsdnmmdgdol ©a-
3965 yz9medy nmma s LEMogsm 360l dgbadmadgmo ©s, 3Gm(3gLob g3mbmdnal mgsembabn-
boo, 993909L0 abss FbsMgms 0Bl dobomBgze.™

3.5. 3bsgms 35bybabdggdmmds 93dMombab 3mbbgMgsnal
bgm3dg369mgdab sMmgg30bsmgab

bobgmdg3OMmgdm PYHMN0gMNM0EsE BoMmdmImdamo 3omEadamgdol sMm3g3s aobado-
M3l badmgomosJmbodsmmmgdmog 3obmbalbdggdmmdsl — bLobgnsms Jggomogdsl Ladsm-
®omEsdM03930bom3z0L, GM3gmo d0dsMmMmos 3MgE0GMM0L (sdsMomgdnmoab) Jmbgdfngn
(dBmaxg® 9M5dmbgdcngn) Bamdsmgmdol smoaqbobsjgb, badsMmmsemmsdmmsgzdg megmsedntgg-
™0 56 335873000 dmzgomgmdal ©s30LMYd0L batxbg.” Jmbgdmogo dobubobdagdmmdal s ob-
1905 obIMdMgdnmobomzgal a330b ob dmsegmgbo 939809, GMImoms(3 bws dmbogl dabo
dmbgdcngzo dpamdatgmdol smmagbs b 3m3d3gbbacsns.

bobgmdg3Emmgdm 3obybobdagdemmdals s 30bEMgdabsmgal s¢yzomadgmos JMbEM3g6@&nl
3096 3ommEgdnmgdol oMmmMgzg3s, MmMIgmoi 3omEgdmadol aMm3g30L 9M™0sb Lob@gdsdo
396005b693L gomEgdmagdals gbEnmgdmmdal yzgms Labglb s dmazo3b yggmes dgbadmm go-
©ob3935L Lobgmdg3Mmmadm gomogdanmgdol Hggndowsb.

LLg-0b o6 dma(zo3L oM (3 FgNLENYMYdMMBOLS S 3 (3 3omEydnmgdal sM@3gz0L gMmNsb
3563508 gdsl, oMsdgm sbYLEOL Loamsbom gbemmagdol 30Mmdgdl, 396dme, LL3-L 361-9
3bemab Il 63Boemal dobgmznm, ,30m@gdemagds ©bos dgbMymoglb xgMmabawe, 3900mbabonbng-
00, N JINm EOHMBLS ©s sgommsb®.

dgbodadoba, 3ommgdnmgdol ©sM@gg3e 3 mmobbdmdl: gomogdnmgdol dgnbEmmgdemm-
3L, Mo gMM306/65 3006 JgbAmgdsabs s JgbEmmgdsl gomal gowssnmgdao.

bogadsmms, Gs dggan dgadmgds g58mobzomb g3dMombal 3mbLgmMmzsznal ™ML 3mBbaby-
980L 303 gdab 80gM doMomown gomEgdnmgdal dgnbemadmmdad, dgmebbdgdamao bogoby-

S Logotroggmmb xdgbsgbo Lobodomommb bodmgsmodm, bsdgbomdgm o as3mEMgdol Laoddgms
3oma@ab 2005 bemols 4 3o(Gob ob-973-1208-04 a56hnbgds.

B8mgemobgo 3., 06800 (., badmdomagm baddggddg babsdsmmmm gowabyzg@omgdoms omgdals
dgomEogs, 3., 2004, 44.

bm0dy 8., Jmbgdmngo 3obgbobdagdemmds gomogdymagdsms atmggzobsmgal, md., 1989, 20.
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34 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2 ed.,
Hart Publishing, 2006, 108.
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G0l aooboob 3500l gos(30mgds3 ob gowonbogmmdsd,® sbgzg, Im3Lsbamgdal 4586930L dog@
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3.5.1. 3m3LabyMgdab 303mgdab dngMm 3500b god(30mgds

98360mbolb 3mbbgMgs300bob gmabbdgdamoa LogobyMab gomobos dmabsbymgdals dndmyg-
30l dofM0moEo gomEadymgdss, Mmdmab xgMmgabo dgbEnmgds amobbdmdl babdmoy@al bLEv-
MO® 5 EMOMMMI® 35dbEsL.

3000b god(30mgds gomEgdnmgdal dgnbemadmmdol ghm-ghoma Labgs, Gmdgmbss LLg
39mEqdMmgdolb sMm3930L LabggdL dmEal gsobbs nmEgdagm anfmapoym 360d3bgmmdal bn-
Fg0b.

bLg-0b 89-400 Bnbeol Bobgozom, gomEgdymadol JgbEmmgdal 3oolb gows(3nmgdse no-
399, 0193, d9LEMMgdobamzalb oEagbom WMMIn goxMmMbomgdal Jonbgoszsm, dmgamg o6 ob-
yemgol 65306 3omEgdnmgdsb.

dmgomy 39mEgdnmgdal dgbemadol 300000 go@ad(zomgdmoam 300Rbgzs, 01y dMSmgMES©
(356BMsb 56 go@Mmbamgdmmdom) o6 dgobEmmgdl gomogdnmgdsl bomsbsm MHmb. L 3-ob
401-g 3nbemol sbamobab dgogase (3bow0 brgds, Mmd 3o00b gomsznmgds ymggmmgal dMsmas-
™o 48900980b dggans s o9y dmgzamgl dGsma o6 domdmazal gowol goms3omgdada, b of (3 Do-
360l 5b0DMaNMgds g 3abHgds 3Mgo@mmal babaMagdmme.

dGomb, Gmaméz Lyodagd®ned 3o8gamtosl, 350l gowsznemgdal LodsMomgdmag 3mb-
LE® (30580 3obbs FMNMgdmmn 860d36gmmmds gboggds, asbbbzeggdom dmaswn Bgbabagsb, bs-
(3 3Mdmal sMbgdmMds gomEadymgdol oM@gg30Lsmzgal, Hmam(s Mdogd@ndn 3oGgammon-
Lomgol, 3063babdrgMgmo of oMab. Mo3gbss(3 ommydnmgdal oMmzg3d b gondogbmb
35mEqoMmgdalb sMm3q30bsmz0l 35Lybaldg gdmmdaliogsb, gommademgdal sMm3zg30L gMoo-
obo (36905 of ameabbdmdl 3sLyybobdagdmmdol ©sgMdbgdabomgal gMmnsbo Babsdnmmdgdal
06 gdmdal.%

3obebobdg gdmmds godmasbaymos, o bobgdgs JgbAmmgdolb 39mdmgdmmds® s dmabo-
bfgdol 303gdal B0 gosboal 3o0b goszomgds dobasb edmuzngdgmads gotgdmgdgd-
3o g53m0bg0s, Mo bymdggMnmgdal ©ogdol MmL dob o6 dgadmgdmes ambagMmaem gogo-
35m0bB0693060.%8 53 J93mbgzg3edo 3G gR0GMG0 MRadsdmbomo o6 5ol dmombmgml gomog-
dmmgdal dgbemmads o dgbedsdabaw, dmgamyg 3abybobdagdmmdabagsb megabagmmgds, dsb
o6z Lbg-ob 403-g | 3gbmom gomzgsemobbobgdmmo goal go@somgdobsmgol dgmsebbdgdmmo
36m(396@0b go@abool 3ommgdamgds g30bMgds. bl z-ob 405-g 3nbemoam gomgemabbobgdmma go-
3mbs3mobo, GmM3 bgmdg3Emmgdnesb gobgmabomgal bogommgdamm o6 5ol ©sds@gdoma go-

55 Katz K., Wells Conference On Adoptioon Law, The Legal Status Of The Ex Ueto Embryo: Implications
For Adoption Law, Cap. U.L. Rev., Vol. 35, 2006, 329.

56 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed.,
Hart Publishing, Oxford and Portland, Oregon, 2006, 387.

Vis major. ®s65396m3q (3030e0b@03580 ©88330000909m0s 3Mabanmo omd@mabob asgmgbom
d94860cmo &q638aba force majeure.

Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace
International Law Review, Vol.13, Issue 2 Fall, 2001, 365.
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30b 3gbodmgdmmds“.”? gogmmbomgds Mbws ngmb gMmd60d369mmgzsbo s goblbodmgHayma, dobo
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30b Bo(33ma B0obols 565Dmonmgdal dmmbmgbs.®!

bgdmblgbgdnmnwseb godmdrnbafy, 3maLabyMadol dodmgda 300Rbggs 3900L go@sd(30myd-
o, 09 dMdmMgmaE 36 sbENmadL gosdmbym gommgdmagdsl s 56 0boal dgmsbbdgdamem
LodEaYML 3MgEoGMMal B0gM gogrmmbomadobs s 8obmgal gobbodrmgmnmo gomogdnmgdal
dgbEmemgdol 0885895000 390l ebgLgdol obgosgsc.

3.5.2. 3m3bLabyMmgdab 3536930L IgmAsn Ammbmzbgda

dmgamolb dogf doMomee o6 sMsdofnmom Lobgmadg3Emgdm gomEgdnmadocs OMM3g3d
obgomo mdogd@ Mo aomgdmgdss, Mmdgmo(s 3Mgeo@mmb 3gmMsomn dmmbmgbol ¢mgdsl sbnggdl.
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¥ Bogodzocro 6., domoal 3603369mmds Lobgmdg Gmmgdm 3obumbolbdggdmmdal asbbabmgmabsb,

Ladatomal gu@baro, 1,2009, 167.

JsBomsdy b., D0sbols 565bmaMgds 3omEgdnmgdol atmggzabslb (bods@mggmmbs s 3g63s6aals

396mb3mgdrmmdal Igmamgdomn sbamabo), Jb8, b3gosmymo asdmdgzgds, 2004, 78.

Logdomggmmb qDgbogbo Labsdsmmmb basdmgmagm, Lsdgbomdgm ws goizm@EMgdal baddgme

3omo@nb 20.01.2006 Brools 5b-946-1203-05 30bhabgds.
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30056 gobgmobol 560gdgdb Mgmgdsl, dmbobmgmlb dmgzamglb gomogdmmagdol dMsmagema dgab-
Amgdmmdon asdmbzgnmo bosbob sbsdmanMmgds. dodabowady, mmBbMozo gomogdmmagdal
OM39300 35dmbzgnmo Basbab s65bmon@gdal BobsdaMmdgdas: m@3bfngn bodmgnmo goMogg-
3086 BoMImdmdamo 35mEadmmgdol oMmgg3s, dnbo dgbEnmgdobsmazal sbgbgdaymo gowal
aob3mys, dgnbEnmgdmmdomn godmbzgmmo bosbob ©oamds s dmgamal dMomal sGLgdmds
3Ry Yrgdeb RoM@3g3edo.

dmaLobamgdob g86930L BngM gddMambals gobowamMgds gedmmnsbagh 30Mzobmgmon dam-
domgmdob smmagbsl, s3gbsw, blg-b 409-9 dmbmal dobgwg0m, 9 Basbal s6sbEeyMgds 3am-
3960090 3am3smgmdal semeagboo dgndmgdgmos, 56 s3obsmgal bLogoGms stemsbsbmdngmow
000 E65BMRJd0, 35d0b 3Mg0@ ™AL dgadmagds dog(39Lb FYmoEn SBsBrsYMgds.

bLg-0b 408-g | Igbemal dobgogom, ,3003s, GM3gmos 3orEIdms 359bsDPINMML basboa,
MBos dmoanbmb ol dpamdamgmds, Mmdgmas 006bgdgdos, MM o6 s3asMoym sbsdmenmg-
30l BogomEgdmmagdo goMgdmgds”. g3dMombms goboan®gdom godmomoibgds Mgb@odysos,
530@m3 batgl Nbrs >bsdmanMogl dnygbgdmmoa bosbo.

B05630 0gmmobbdgds obsMamgdamol Lodmdomadm ggmgdoms bgmymenlb dgmgagdo.
030965005(3 M@ Mo Pmgds dgadmgds aymb Gmams Jmbgdfngn, obg sGedmbgdfngn
bobosmab, dgbedsednbow, bosbors dgadmgds ao330xbmm do@gfosmnE @ 3MsdsGgfosrrn@ bo-
bggdom. BoMmmamns, 53dMomba Jmbgds o s6ob, doamsed 8ol gosBbos mazabo ,moMgdamgds™.
30b3s 3mb3mdsd, dgbadmms, aodmabgoml dmagmo Lymogmo gsobzes s G 3ogoemo, dom gBHmm,
09) go30m35mnbBobgdor 3965803060 3dmdgmms dog in vitro 3Grm(39G0b 0s63wg3 Bodo NG
o) gbogdmmmaon® LoMoryymaggol.

dmMamamo bosbo LEMEMg© 535 04y 03 Loggoolb bgmymenlb godm oMol Gabo & ©s BLbogm-
mma0e §obxgob gmabbdmdl. md(ze, bLg o6 go6356G03L sogmbgdmogo bosbal @ganbazo-
sb, o3 dobo god8momgmal bl sagbb. ngo dbmeme bm@mIsGomm bogndggmb gsbbabrmgmagl.
50bndbmymo Lo jombo 306mMbIgdgmads EmJ@Mnbabs s Labsdsmmmmm 3Mog@onzolb dosbom dgbo-
gobgdmoac.

ImEom@o bosbolb Mmdogd@nMaw sMbgdmds a priori 56 gmabbdmdl 56sbremMmgdal dmmb-
m360b ©53359mxzomgdsl. 3mboGonma bLodsGomom, bbz-ob 413-g 033gMHsGomn bmMds stogm-
69dM030 Daobabomzgal gumow 9bsD@o@gdsl abodzgdow Jbmemme jobmbom dybEGow asb-
LodEgEME 398mb39398d0 J0oRbg3b. Bmaswn Bgbal Bobgoznm, BmmMama@a bosbolb 3m3356Ls30s
dgbadmagdgmos ®o63Mmgrmdalb @sDnsbgdabs s 30Mo@n 3ModmbgdMogo Mumgdgdol eGmag-
30b5b. LL3-0b 3g-18 Bbemo ©MbBadbym MPmgdoms ©s(330L Lodmdomodmbedstmmgdfogo bo-
B9dzgmos ©d 0mgamabbobgdl 3oMowo sMedmbgdfngn, sdbmEYB MG MRmgdgdal hsdmbsm-
3omb, Gm3gmo(y 93m3byHagoe o6 bos Rsnmgammb, Msdgbsws(s, dgbadmagdgmos, (3omggme
dgdmbzg3930 306m36980b moz0bagsma gsbznmamgdal mamgdsbmeb MHmngMmm ogdamadn Lbgs
306m36mmo qRmgds3 honmgommb sbommanma bedsGmmgdMogzo ©o330L 3Jmbgw.”

9 29M9bgcmody ©., 396dm bsdsGomab N dmgowgbo bobgdnma (3698930, »d., 2009, 137.
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9360mEY 00l gBmgds Ysgme doggnomgbgds oMo s mysbyMo (3bmgMgdol Lyg-
b, 83gbsm, LabasdsMmmmmd Mbos 4o6LsbMzMML dobo NBEHYLb3gmmymMPal sMsdg335@ M0 Lo-
3omdo® o 3g-18 dbemoc gommzamabBobgdgmo G93Gmoyd300b MRmgds 300Bbomb Ledsm-
omgdMngo (3300 mambo.

dgbodadoba, 3065006 dmMon@ma Dosbol 3m33gbLsznabomzgals 30bmboo oMmadnm aob-
LodEgEMm dgdmbzgzgddo gddGombal gobswamMgds o6 Mma3bEgds, Bmmbmzbal Ladsmmmgdmog

Logmdgmoe, LEMM g dmasmn 30Mm3bmmo MYBmgdnsb gsdmdpnbsmyg, Mg3Gmme 0ol stsm-
bgoMngo gxmgdol bgmymes bos 0469l domamgdyymo.

3.6.3. 938Mnmbab a5650a9M 9300 Jnygbgdamo basbab 353dmmgms

B0560b 565bMNEgdals s 30bMgdal dofomswn dobsbas bgmdg 3G mgdosb asdmdmnbag
3mbaemeEbgmo 0b@gmgbal o335 03g30Ms©, HM3 bomg 5dmAboglb obgo Jmbgdfng doamaos-
Hgmdodn, Gmam@dac 030 04693m©s bymdg Gumgds Gm3 Jgbemmgdnmoaym.t’ 30650006 bosba
3905 39306989l gnbEnmgdmmdom, Dasbolb mEgbmds o6 Mbws omgds@gdmmgl ©abo-
3oMab. bEmMgo 5308m3, basbol 3o 3mmagoobsl dbgoggmmdada ¢Mbws ngbgl domgdaymo oo
39 dnmgdal ©s3M@gg30L dmagds, sMedge Mbs ©9bgsMndeglb ©sbszemanl dgisbgdal
a0m35mabbabgdoom.

bobgedg 3O Mmgdm gomEydnmgdal sM@3g3000 804qbgdemn basbob m@gbmdal gsbbabm-
360Lsb LL3 96 nmgomobbnbgdl, dMomal Mo BmEMBomss godmba@mmon gommgdamgdals EsMm3g-
35, 93390 414-g 3gbmab mabsbda, 3bgwg9emmdsdns dobomgdo ob 0b@gfMgbo, HmIgmoa(y 3G gwo-
&mAL 3Jmbs 3ommgdamgdal xgmazsbn gbemagdol dodsmron.

936m3mmo bobgmdg Gamadm bodsmomol 3G06(303980L 9:503 bl dobggzom,? goem-
©90nmgdob sdMmggzo dbsmg 3sbybaldggdgmas 0d Bosbobomgol, Hmdgmbsg ngn bgmdg 36ia-
90l o@gdal g@&od3dg nmgomabbobgdws ob 3ommadamoa ngm gogmgamabbnbgdabs, Gmam(s
dabo domombobabssmdmgam 43ggdal badsmmmgdmngn dgmgan, bmmm, oy dbomg asbdMmsbzom
ob gqbgdn gongmombomgdmmdom dmddgogdms, 35306 ngo 3sLybabdagdgmoas sMs dbmemme dab
3096 bogoMmomom, 568370 edEasfn Dnsbabomzgal LB MEgbmdnm.

98360mbob 356s0anMmgds bomImMdmdl doygbgdmmoa do@gfnsmyma bosbal sbsbmanmgdol
dmgomgmdal. doybgoage ndabs, HmI gddMombal mofMgdymagdol dobgwgno do@gMosmn&o Do-
obob gobbodmgme dgmdmgdgmos, 3bgo39mmdadn bos ngbglb omgdamoa bgmmzbamo goboym-
30gMgdabs s in vitro §3d6Hombol d94365Lmsb 393306 gdama batggda. 838 dgdmbgzgzeda bogdg
3393L obobatgmsb, Mmamm(z Mgomy® basbmab, Ma(s, (3bowns, 94393mgdatgds sbsdmong-
3L, D0obob Jom3mma300LsL gomgzamabbabgdam ¢bos 0gbglb 3mMbLgMZs300Lsmzg0l gosboamo
Loggaby®ab meEgbmds(s.

JmbgdMng0 Bosbabogsb gobbbgszgdom, dgoamgdom Moyymas dmGasmma bosbal mgbmdal
356LobM3Ms, 306500056 0mobgds oMol LymogMo FLgYEMMEsba, sMddoGgMosmydo boggmg,

80 60body 0., bb3-0b 3m3gbGatn, Bogba I, 1999, 64.

81 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed.,
Hart Publishing, 2006, 442.

82 The Principles of European Contract Law, Part I and II, prepared by The Commission on European Contract
Law, Lando O., Beale H. (eds.), Kluwer Law International, 2000,441.
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mdgmos dgnnsbgdgmo 3o@gamMass. dm@oma@m dosbl gumown g33035mgbdo o6 dmgdgdbg-
35.83 g3ymon 965D Mgds dbmmme LyMmasdns ©s, 13909b0 Lobdgool Mdmbemmdals godm,
LodaMmamo gumon csbbal goobogznbgdom o(393L 038 NRmMydgdl, Hm3gmms dgmobgabs(s
dcbggl dmGsmaco Doobn.t

dgmabeymo Loggmab babnsmnwsb godmdwnbsmg s LymngMo Gsbxzob bamabbal bybEowo
356LadM3MoL Jgdmgdemmdol gs8m, 30dobdgbmbomoas 36s Dasbol LMo sbsbmanmgds,
0639 30bo 3mM33gbLs(30s, M3gbss (3 gb dgbadmagdgmos.

LL3-0b 413-g 1 3bEo 0m35mabBNLYdL dmEsmuEmn Bosbal sbsDray@gdol ,ambagfmema o
LodaMomnsbo 5bsd@aNMgdal babom™. Ms nmgmads sbgmaw = Jgxsbgdol bsgombas s Lobsdsm-
oem ymzger 3mb3Hd e 3980b3g3930 0brogorgomg®or s@agbl.

3ol gm@3s o6 dbgbL gogmgbsl 3m33gbLaznnl MEbmMAsdy. oyd(3s, Lobodsmoenm,
Mmame(z Bgbo, 3bgo39mmdsdn 0mgdl dMsmal banbblb, dombgosgsm 080bs, M3 dGsma bLodm-
Jomadm LodsGmamdn 3sbyybobdggdmmdol 30MmMdss s sMs dmMBs, Labadsmmem 1dzgdl gsdm-
bogmabl, Mmss 3m339bLaznal goblabrgMmobsl Ibgmzgmmdsadn dnnmgds basbal 30dygbgdmal
©53m30gdmads 3ol 3096 Rogbomo §390930bowdn.t

ImEom@o Bsbolb s65bmon@gdal JoDoba o6 300l bgmymagomo Mgmgdol Hgbdadmzos,
30l 0bsDmanMgdsl goshbos dgdmgan BMb(30980: ©d335yMBomMbL ©sDoMomgdmmo; bgdmJdg-
0905 3mabnbmb Dnsbal 303Ygbgdgmdg @ 5300056 sa30mmMb d0Mmzgbamo MYRmgdgdalb bym-
ymazs bbgoms 80g@.%

dobgmegam Labg(z00lb 3oDbabs, dgndLydndml dmbemhgmgl bosbom godmbzgnmoa §3ogo-
o0, 3m3396Lo(300L MEgbmds YLsdgzgmme aodHEamo o6 Mbrs agmb, Labsdstmmemmd dbgwzg-

mdsdn bs Joommb Hmam (3 sbsMmamadamoa 3060l sdm j0gdamgds bgmymegamo Mg g-
d0bo@dn, nbg 3m3sbyybols JmbgdMogo damdamgmds(s.

4. 36199336 0mba, Mmame(3 ,bdgMam bs 3nomegds®

305680, M3 938MHnmbol 033mab@ o300l 353 3owsbyzg@&nmagdol dndmagd gMmes-
960 Rmgdsdmbom oMo 300Rbg3s Jomn,?” 30650086 dobo 068 gMgLo bonme Lbgmmmsb
©535330693000 03ms30m39 aobomgemabBabgdgmes.®® mnd(3e, Lbgsagemon ©aslb Logombo Lbg-
el goMgom, bobxemedn sMbgdmmn 56 goyobyymo 36gqddcnmbal dgdmbggzseda.

8 60body 0., deEsmm@o bosbo bodmgomsgm bodsMmamdon, bodgmos bodstmama, 2, 1978, 45.

8 Boggod300m0 8., dmtromato bosbo bsdmgomsgm bodsosmdn, 3gmMg gowsdvydoggdeamo

30dm(393s, md., 1998, 21.

Logdommggmmb abgbaglh babsdsmmmmda dmbadstmmgoms Mgammamemn dgbzgeMgdaol dgoggsm

Ladmgamadm s 38060bEMsE0mmo badsmmoal bgggHmda dgdndsggdmmo Mg3mBgbrmszngdo s

Lodmgomsgm LadsMmmmal bsgzambgddg Ladofmggmmb mbgbagbo LabadsGommmlb gMmggzefmgsba

3604803, »d.,2011, 55.

8 Logdomroggmmb mbgbogbo bobsdsGmmml  Mg3m3g6mo30g30 Ladmgomadm bodommmoal Lobodom-
onm 360g@0golb 3Gmdmgdn@ bsgombgddyg, Lajetomggmmlb nbgbogbo LabsdsMmmmlb gemages-
3560 3G0d@ 035 badmgomadm Logdg9dmob s3e3doMgdom, md., 2007, 70.

87 Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of

Early Embryos, Va.L.Rev., Vol. 76, 1990, 454.
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36998360mbo BoM3mamaqgbl mEn 0booznwnl asdg@gdal dg@mbydal, SoMmes gMmmdmog 3m@)q6-
3096 domemaon® J0edmdogmmdsol s, donbgoszem 0dabs, Hm3 Jommal GoDognMo G 30MN3s
500935895 853535300, s0sMgdmMmns, HMI 369933GH0mMmbo MbsdMo® §3m0360L 3dMdmdL.5

35406 9386M0mbmsb ©s393d0Mgdmmo ©sgs, bowagm ,mdogd@ab” moz30bgdnMgdowsb go-
dm3d@nbayg, o6 dgodmgds gobbomem 0dbglb dbmemme LabogombsdstmmmgdMoga 56 gomogda-
mgdomnbadsmomgdfngo HMm0gHnmdgdal gMamdn. g38G0ombo oM sMob s o3 dgadmgds agmb
b0g3m0, 030 3mBgb309M0 505305605 s 39698 03M FdMgmms bsgnmMgdss oo bobogmm gogg-
d0m, 0539 306500 NRBmgdal 3mbGgdLEdn, Moz godmMmn3bagb yzgmes dgdmbgggedn 3mEgb(zn-
M6 3dmdgmms gMmomdmngn 00bbdmdob o¢30madmmdal. oy 3mEgbzonma 3ods 3oMas3L J3g-
©boM0obmdsl, gosl Mbos dngbodmlb dgbadmgdmmds, dgddboma gddcMambal 033mab@szonm
d3ob 3969803160 d30m0; beaemm o9y babsdsGomm ©gsl (36mdl Jdgonmbstmem, 3530L dmomb-
m36s, 93860mbals byEmas@mmo ool MMas60b3dn godmbHmom ngmemomb 330, 396 ©33s-
y4mxzomEgds, Madmgbsmsy gog-ob 143-g Il 3gbema 083gMs@ogmom 3maombmalb byzomol msobbdm-
3oL byyMmas@mmo gl dmababymgdobsmgab.

sbammaoy@a Bgbo mbos go3c39mogl 30Mab Mabm-m33mmE ©s3IMamoE semnsfmgdobsls
ob goMEa(33moma© godm3bagdabsb.

356Ls 3 gdom 3MmdmadsdMas ab@gMgbol s3emazol bogndzgmdy 3mblbgMzamgdy-
o 93360mbals go@sbgfazedy ghm-gfma ggmagdsdmboemn 3ofab Mool mddob dgogagdol gob-
LodEgMs, Bm 30 Lobgbgs 3mE b0 IdMdgmms Mg3MmEYd(300L YPmgdoms 3Mbgmaddo.

9836 0mbobs in vitro 394365 ammobbdmdl Lodgwmaznbm 3mdbabymgdsl, bowsi 6gdol og@&m-
bm3ns gos36y39@ 0.

»0©5305600 YBmgdgdobs s domdgen(3060b dgbabgd 3mb3gbz00b® 39-5 Il Igbmal mobab-
300, ,3060b dgydemns, ma30b gbgmgdabedgdM, 6gdaldngfm EMML mdgzslb Momo sy aobowyg-

3 0obb3mMdadg.” 096bIMdol msegabagmgds Lbmmgo 0dsl ammabbdmdl, Gmd ngo dgadmgds
351480gb 6930L30gH POML s oMol gosbyzg@omgds, o ol LB bgmEMBs30s Jogbmws
dmbagmeEbgmo dggagdol dgbobgd, gomgamabbobgdym xbos 046gb.

936mbadgdmb 3g-4 36nb(3030L dnbgogom, bgmmaba@aw Rsbabgzol §gdbmemangdo dgndmads ao-
dmygbgdem 0dbql dbmmme 08 dg3mbzg35dn, o) 3oL dn(3g3memn od3b megabyygamo 0bgm®mdnmgdy-
0 »3bb3mMds, a5M339300 ©d bgHommdomn gm@mIom, gHM3bmmo 396mB3gdemmdal dgbedsdabac.
bmenm 39-8 3606(3030L 87-3 baboemal mobsbdaw, bygnemals Bnge dgbobyymon, Bogced 3oy JngH godmey-
4969390 93d60mbal godmygbgds bgmmzbmmam Robabzabomzal ©sdggdmmns Bygomolb msbbdmdaon.

30m0mgdnmobasb aobbbgoggdom, gwg-ob 144-9 dgbmo 50b0dbymal momdadg sGoggmb
533mdl, bgdssmomyms dbmemme 3mblgMgszool dgmmel s(3bowgdl.

4.1. bobsdsmormm 3Mdd§ngs

393609698530 m0mgdal ymggmazomo Batds@gds Ladsmmmgdfng o9 go03n® ©ogdslb
BoM3mMIMAL s goMy 3obmbdmgdmmdom gobobabmgMgds dbomgms Mgmgds-dmgamgmdsbo, Gg-
a0 9d0b G306Gm0 LobsdsMommb 56g3b.

8 Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of
Early Embryos, Va.L.Rev., Vol. 76, 1990, 454.
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9986 0mbms dgbobzobmseb s 303306Mgdmmo ©o3930L gobbamgabsl LabsdsMomm 3Mad@ngs
SM0gMNA35MM35008 365 Fbmemme bbgsemabbgs badsMmmgdmng Lol gdsadn, sedg 3mb3Mg&-
™0 439460l godm3nmgdadags.

bogonm LadsMmamda 3obabbgeggdgb 3Mmdmgdal gosbyzg@nl dg3ga dmegmgdlb: dmao-
9600 39(360960b sDM0m, o) 93dF0mba dgoddbs s gsnynbs, 3obo oMbgdowsb gsdmdwmnbaty,
030 9bs 3ooMbgMmamb 3539@qd0b 3036m@gdmgdL o6 Lbgs Mdzammm Bygomb; dgmeg 130 nMg-
bo oamdol Msbsobdow, asynbamo §3dMombgdo Mbws asbsanmogl;™ sGLgdmdl Lbgs dmbod-
6900, ™3 369935M0mbbg YBmgds 9390360L BbmEmE Jomb, 30bsnwsb Mmam(z BLbogjmemmaon-
60, 0bg Bodogyco MzombsdMHobom, dobo Bgmama gsbLsznEgdnmos, bmem bsbamao donh-
693L, ™3 Jomoab gb Y@mgds dbmeme 35306 Ybos nymb @s(3Mmn, 0 ngo 36019g38H0mbal gsws-
Bgtagobs s ashgbol mgommb 5306 93L.""

4.1.1. 65R3560 63R3560bL Bnbs>M3wgy

306390 3693909680 gogobem 938G0mbmsb ©s3ogdnmgdom obfsgmda bohdsobn bohdsbol
6065503093 0o50L a56borzabol 053 3300Mws: YYdz0mm gdGegmds Byzomds bymmgbao asbs-
y4mxz0ggdabmgol 80dsms Ladgonz0bm 3mobogol. 306506 dmbamAgmy . bohdabl o6 dgqd-
mm mOLbYEmmdob dmemBg 80806y, in vitro gboom dg43bama g3dGambgda, owgdamoa bgmdg -
mgdob bogndggmdy, Mbos gowsgbyMasc bymmas@nmo wgoabsmgab. dg8amadn 083emsabd)s-
(300b5330L goyabym 0gbs MgHM3gG0 93dMomba, (30 35653y Bygomn gobjmEmBabos. dmbam-
Rgmgd dmombmgs 361993860mbgddg Bmadol sensfmgds s bymmas@mo gEobsmgal dsmo
033mab@Go(309, Madg (3 JoM3s MoMn 3obo(3b5s. LobadsMmmmml Jmogom s3m(3565L boMmdmarg 96-
9, 35059643085, 4J3M0L PRmyds, — o6 ymgnmoym 3535, Moz gddMombal 969803960 dsbamal
bobg360L ,Bmmdsb” gundbgdmes, — N30fsdgbo nym o9 (3memol Mgmgds, — gsd8bostnym 3dm-
390.7 bo0ggol Boombaymds Lobodsmmmmad bomRgmo ss3dsymazams s g3dMmMbgddg MBmgds
3mb 3osbogs. nbMmsgmal 1bgbsgbds Labadsmmemdsy 3mbamBgmob babamagdmme aomsbygo-
9, ®m3 J3cob 3bMowsb saomo 3dmbrs bgmdg 3G mgdal oMmmgg3eL s, d9bgdcnga habobzal
3Laogbow, Bob Bmgds smo 3gmbs, godmgmbmas as(3bowgdumo mobbdmds.*

Mbgbogbds LobsdaMommma (mgMm3gEo by3nwsb dz03s mmbal Bobssmdoga) nb@gfgbos
3omablbol dobbom, gomobygzg@omgds Lodsmmmnsbmdabs s Dbgmdal Logmggmmome sensfg-
o 36M0b(303980b Logyydggmdg Bonmm. 3gmamboboobngfgdals 3Gnb(303%y oyMbmdoom, Mm-
dgma(s obogmdo Lodommaomoal domsgetn Bysms,” Lsbodommmmad donRbos, Hm3 bomRgmbg we-
0oL 0gdob dgdmbgggzeada Imbombgmyg 306as3005 3969@03M Fdmdmo ymxabal ¢3560L3bge

9% Haut M. C., Divorce And The Disposition of Frozen Embryos, Hofstra L. Rev., Vol. 28, 1999, 506.

91 Fiestal D. H., A solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University,
Cardozo Women’s L.J., Vol. 6, 1999, 118.

92 AH.2401/95, Nachmani v. Nachmani 50(4) P.D. 661 (Isr) doocomgd<mos: Dorner D., Human Repro-
duction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 2.

93 Dorner D., Human Reproduction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 7.

9 Shapo H., Frozen Pre-embryos and The Rights To Change One’s Mind, Duke Journal Of Comparative &
International Law, Vol. 12,2002, 78.

95 Dorner D., Human Reproduction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 7.
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dobbl, Mo(5 mye™ oo basbo ndbgdmes, 3oy dm3sbybaobomgal dobo 6gdal Lobnbssmdmgame
353mdob awggbs.

356Lb3s39899m0 sDEM0 Rsdmaysmnds mmbds 3mbadsmmmgd, MHmdgmms dobgwgnom, 3dmdemal
35mEgoMmgdgo0l ©s3obmgdsdwyg o9)(30emgdgemn ogm 35353531 o35G gdom asbg(3bowgdnbs mob-
b3dmdo.

4.1.2. ©0g30b0 ©g30Lab Babssm3ag

In vitro gg&Eomods300b dgmgaem d543boema (360l Mo §3dMombo gsonbgMagl dm-
Lo@Rgmyg -6 ©g30LL, aMRgbaemn 300 30 gog4abgl. 88 3gdmbazgzedaz M3gMa(zns ¢dggam -
dmRbs. Byzomon domgszg gobdmMbobos s, Mmam 3 3mbammobgmo nym, 438563s xafn gobasb-
0@d 933M0mbgdal (3mmabomgal gomsebgfazedyg. dmbemfgmad megmadnfMggmaw dmombmas 93-
360mbgdab Bobmzgal goebgfags 03 3m@Gngom, Hm3 ngo gEs nym, §3dMambada 30 BoMBmaa gb-
©696 00850935309 8533393 (preborn children)™, o335 ©s30L 9dgbagl Lobsdsmormmda asb-
bomgzob g8e3dy, bgmabms odm@babgdal gedm, dmbamBgmad 36gqddcombms Lbgs ®dzamm
byzomobamzgal goms(393s Imambmgs.

306390 0bLEBOb300L Labsdsmmmmd bamhgmo os3dogmgams. dmbadsMomyg aosbyzg-
Gomgdol 40dmEBobabal ogycebm (36mdamo gMabgan 39(360960b, 39698 03Mb ¢gHmad mgggnbal
6318968 5(3050, ®mMBmals Jobggoms(z, bogmbemg 0byqds Rsbabgzol 8m3gb@noeb s sMgmmo
98360mbo (early embryo) 96ws 3ommobodmoglb §3dG0mbl, GmIgmoa BoMm3manaqbl ssd0sbl.”
dm3abmbals 93 gb@o(309, BM3 361ggddMombl, asbbbgsoggdom Bg@MLabsgsh, s 3dmbos bym-
390 bobEgds s mmbogg N9 3969@039Mo 00gbGNE0 nym, Mol gs3m(3 ngo 36 bws dah-
Bggmoym 505300650, LobodsMomma o6 gooboos.’

50b0dbym 3M(39096@L oo 3M0@ 03z Im3yzs. 3mIgb@o@mMgdal sbGnm, bLabodsfmema
o6 gd0mzgamnbBobs dommmgoy®o Mgommds, Hm3, ,d0mbgosgem sEMgnmo gddmambals 49698 0-
3060 1bogomy@mmdobs 05 s@sdnsbs gobznmsmgdols 3m@ gbznsmabs, ngo o6 oym 0b@gMgbobs
5 Rmgdol Jo@omgdgmo 0bwngnn®.”? dmbodsmmmoal aswobysgdnmgdsl, Gm3 mmbaxmgons-
b0, LobgaMsd0 Fymazo g3dM0mMbo MYcdbsdMEIdmMEs 333086lL, MBmmgL , 9369390968 ™, grmgdgb-

« 100

GoMea maogmo dg(3mads”.

bosdgmazom LobadsMmommmad gowabnbygs 3oMggma ablbEeb300l gosbyzg@nmgds s @ssw-
3065, O3 93dFM0mbmasmzgals bogmbmob Mgmgdol 3060gdgdom snM@as sdm@mE 0l dgbabgd 3o-
bmbo o gogobym 93dM0ombgddg mobodomn Mgmgds 35398 9d0b 3086mmydmgdlL dnsbags. Egbg-
bob ©Dgbagbo Lobsdsmmemmb'®' Bobgogzom, goyobyma 93dMombo, otmsemas, ssd0sbo o6 oym,

%  Embryos in a Divorce Case: Joint Property or Offspring?, NY Times, April 21, 1989.

97 Dolgin J., Defining the Family: Law, Technology And reproduction In An Uneasy age, NYU Press, 1999, 166.

% Misner Ch., What if Mary Sue Wanted An Abortion Instead? The Effect Of Vadis v.Davis On Abortion

Rights, American University Journal Of Gender & The Law, Vol. 3, 1995, 283.

Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of

Early Embryos, Va.L.Rev., Vol. 76, 1990, 445.

100 0d3g, 482.

101" Davis v. Davis, 842 S.W.2d 588 (Tenn.Sup.Ct.1992), doonmgdaymos: Haut M. C., Divorce And The
Disposition of Frozen Embryos, Hofstra Law Rewiew, Vol. 28, 1999, 501.
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3oaMad 563 JmMmbgdol 30bg3mgbgdmes, gb agm L3gsnsmua 39@gamas, Mmdgma(s, 3mEGgbo-
a0 bogmabmolb aodm, 358030b(3935L 03LabYYMgdEs. 3nbsnsb 30Mb o43b Y@mgds asdMo3-
gL 56 o6 g53Ma3mEalL, LaLsFsMmME™d PoMdz9dmam d00hbas ndymgdocmn 3s8mds, Mawasb gb
1 39bob3bgmo anmobbdmdos oMol bgdal bobabssmdrgamo Gnbsbbyn, gdmEanco s Ladsm-
0mgdM030 &300mab ©830b67dsL. 335Lmsb, Joeal 0b@gMgln, Mdgzomm Byzomabsmgal gowsgzs
98360mba, 56 J0oRbos bd335MNboE dmogMa, HmI 3535 35(30L 06&gMgLO gosgBMbs. 5Bndbyem-
B9 00YMEbMb0m, Labadsmmemad LafmBgmo o6 os3doymenme..

&9b0bol 0dscmmagbds babsdsGmmmmad 0b@gmgbmes domabbol @o(330Lb8m30L dgodmdegs aom-
33990 3Mod@nge: o) 3539890l 803bmegdmgdn 396 0obb3gd0sb 3Mg93dM0ombal maemdady,
3530b o35 YYbEs gosbywgl in vitro 3Gim(39MMa3mg I dMma bgmdg3Hnmgdol dobgogom,
bomm, o) Bbofgqdo 50bndbmm by babsbbo® o6 Fgmsbbdgdemab, 35306 ¢30Ms@gbmds ¢bwos do-
960gmb dbamgl, Hmgmbag 93dMomboms goboammgds bymb, astws 08 3gdmbzggzabs, MHmgs -
LYdMAL Lads@om 3adgda. ;g0 IbaMg s3MBL  gddFMombal gbedg doMmomzal @mMBsznol e-
m9d5bg, Imbobssmdmganl nb@gcgbgda bws ©s3doymazommal, bmmm, o9 Jomb 3699306 nm-
bob 033mab@ o300 Mm3000mb LiyyAL s Lbgs doblbo — 3gs3gb 3965@03M0 dz0mmn — o6 3430, 353nb
bogoobo 83 9306503690l Lobomagdmme Mbos gosbywgl.'?

4.1.3. 35bo 33Lab Bnbosm3ay

m330md0b 33nEMbommdal sGsgMomn bomnds@gdgmo (30l dg3aga domom s bGog 3obas
d03ocmgl bgmmzgbafo aobsymeng®mgdol 3Mm(390Mal, HmImolb dgogaswm dgoddbs (sbGs 93-
d60mbo, 5490006 mobo domgsebn goaybgMagl dogGamb ©sl, Amdgmbasy byAmas@umo pgom-
30l gmEZom, I (3o b g@&oMmgdabs s dsqdab dgdmga 35333900 go@ag(3d 39698&03mG0
33dmdgdobomzgnl, ©sbsmBgbn bymo 30 gog4abgl. 8bafgqdds BgFommmdam 0bgmmdamgdem 0ob-
bdmdsdn godmagmabgl 69ds, Hm3 go64m@babgdabsls 36gq3866Hombgddy ao3M(39mgdmms dggm-
mgms M3bsbo JnmEmgdol Mgg0do, beamm asmEs(330mgdol 56 Lbgs dgdmbgggeda oMb 536mdwbgb
98360mbms 083meb@ o300y o 3ol Igbodsdol mMasbmb dommmaonmo 33mmgz0bsmzgal gowsb-
(39900696.

Lodgo(30bm RaMggs 83 3gdmbgggeda(y Mdgogam 50dmAbrs, LyMmas@nmo ©gEalb mmbe-
mmdab d9693980b dgdmga Byzomoa 3o6m@babrs. Bombgosgsm 0bgm®mdnmgdama msbbdmdaby,
3mbaMRgmgd dmombmgs g3dcMambgddy 3gMzgmdol Mgmgdol 80boggds 033mab@o(300L ©s3s-
$9d000 (300b5mz0L, g0bs0sb gl nym 1 3065L 3690 JobLo, gs3bosMaym dommmannfo YWY,
0bg(5 8m3obmbad Moo gobozboms s Imambmags bgmdg3Mmmgdal IgbEmmgds s §3dMHombos
Lodg(360gMHm 33mggobomgals godmygbgds.

306390 0bLEGSb(300L bobodsMmmma ogs goboboms Lobgmdg 3 nmgdm gGomdo by, Hm3
98860mbab LGB LYY L3g(znom N0 YNFOEEYds o6 go9dsbgomgdas. LabasdsMommmb dabgogaom,
in vitro s in vivo g33@ombms dmmal 4obbbgoggds o6 sMbgdmdws,'® Jgbodsdobsw, Labsdsmmemmad
3619933M0mbal, MmamE(z 3mEGgbonma Lombmal, asbsanfgds omdzgdmswm dooRbos o

102 Haut M. C., Divorce And The Disposition of Frozen Embryos, Hofstra Law Rewiew, Vol. 28, 1999, 501.
103 Figndaca Sh., In Vitro Fertilization and Embryos: Thr Need for International Guidelines, Alb.L.J.Sci.&
Tech., Vol. 8, 1998, 341.
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domn dgmab go056y3980b Ngmgds 3m@qb30n® ©gEsb dnsbags. Bog@mdMagaw, gb aygm gMmes-
M0 3093909680, Hm3e badsMommgdcng Logydsmon dbmmme bs3mgnma Labgmadg3Gmemg-

3m dmobmgbs dogooms. '
bosdgmazom babadasMommad 3oGggmo 0bbEsb300b gosbygzg@nmgds ass9ydds 0d dm@ngoom,

105

™3 dbagms Babababotn dgmabbdgds Lo zdsmm asdmzggmamo nym,'™ 535bmsb, 3mBabssmdmgag
dbomal mgmgds, — ,39@™ osEML® 3619938EH0mbals 033mabEo(300L, dmnaMs dofMmzbyma gobzo-
09300006 353mM3E0boMg s(330L oMb BB bEYM NBmgdo, s 5O 3obdoMm B, Mm-
ame bs a5056y39@0moym o35 Bobslbbosmo dgmsebbdgdol sGoMbgdmdals dg3mbzgzsda. bmem
Bogg-0m 30b M3omegbo LobsdsGmmmb gosbyszg@omadom'®, 3sds3o(30L MRMgds Mad3hmwd-

30007 Jobymmgdmes bgmmgba@a aobsymangMgdol 3Mmamsdsdn dmbsbamgmdals dg3wya,
5308m3 361993dM0ombms dgmal ao056y39@ 0L 9L doMa NRmgds sl dogbogs.

4.1.4. 0356b0 oo 360§ s6gmab Babssmdwgy

3619933C0mbms 390msb 393d06 5800 g5bLs3mMgdom 360d365mm3608 s@sdnsbals e3-
mgdoms g3mm3nmo LobodsMmnmmb gomebyszg@nmgds ngz06bo @owo dmndsbgonl bobssmdmya
bog39%g:'” 6. 0356L3s s Fobds 3oGEBaMMIs NIg0mdols 3 3Mbommdobsmgal dodstmmgl bods-
©0(306m 3060 35L. g93m33mg3980L dgmgasm @eanbrs, Mm3 ImbamAgmagl 3Jmbos Ly zzgM(sbg-
90b LadLogby, Mab asdm s bagnGm aym LabbMogm JoMmEanmma Bofggs. 35(3096@L aobgdsm @),
M3, o9y M3mzmglb 3gMomedo 3obbm@m(30gmEadmes 333M@ o309, 339MEbYRMgENL byrmmzba-
o goboymangMgdol aboom dgbodmgdmmds 946gdmms 3gmmmes d53330. Bygomlb aobgdem @,
™3 ,500030560L FgMEGEDS(300Ld @S gdMammmaonol dgbobgd® oo dM0@sbgmalb 1990 bemals
3906mbob dobgzom, mommgym domgasbl Rmgds 3Jmbos megmadnfggmae ao(3bogdnmoa csb-
bdmds 30994396065 6960L30gH MHML gddMamMbal Jomol Lodgommbbmdo gowsbgMmagedoy. 3s3s-
39395 bgemo 3mabgme 0msbbdmdslb vdgammdol ghmmdmoga 339Mbsrmmdal d0Dbom bymmgba&
35659mxz0g©9dsdyg 8 9bndbyma 35603mma300L dgegase 39d36oem 53dMambos 0356Lobamzgal
3500569Ma 35y, 335LMsb, g3babodrgms g3dMombol 3Mamadgbobgzal 3oMmdgda(z 5 bemol gono.

2001 Bgeb Bygomabomgals Ro@omgdemmo in vitro gaM@omadszoob dgogase dgoddbs 6 93-
360mbo, HmM3mgdas aoyobm 0gbs, 306500056 b. 0356Labomgal Rs@oMgdyma m3gMmszoal godm
365 oML 2 Bemol 30b3s3mmmdado, badgwo306m Rzqbgdoom, o6 dgodmgdmms MmELymmds.

2002 Bgmb Bygzomo gendsbgol @odmms, Mol asdmy 353535335 3mnbogolb dmbmbmgs bg-
mmgbn@ow d94dboemn 93dMombgdals gobsan®gds. 0356L3s, msegol bz, dodomms Labadsm-
o mb ©8 3mombmgs 5530560b Rmgdsms dgbabgd 1998 benals 3mbggb(znol 3g-2, 39-8 o dg-14
3nbmgdmab 1990 bemol  396mbals dg9ybedsedmdol Logyydggmdg gddMombals gomsebyfMaszal ygemg-
30l 3aboggds. dmbamBgmoal 8@ 3o(3gdom, Bgd8mblgbgdmmo 3mb3gb(300L 39-2 Igbema, HmMImal

104 Shapo H., Frozen Pre-embryos and The Rights To Change One’s Mind, Duke Journal Of Comparative &

International Law, Vol. 12, 2002, §83. <http://www.law.duke.edu/shell/cite.pl?12+Duke+]J.

05 Fiestal D. H., A solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University,
Cardozo Women’s Law Journal, Vol. 6, 1999, 118.

106 Kass v. Kass, 696 N.E.2d 174 (N.Y. 1998), <http://law jrank.org/pages/24752/Kass-v-Kass-Embryo-Custody. html>

107 Evans v. United Kingdom, as6s(365000 36339/05, 50580060b 9g3emgdsms g36m3mmo Labodosmommml
2007 Bemob 10 0360l gowsbygg@omgds.
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®bob3ow, ,ymzgmo 30530560L Lozmzbemab YRmads sMmOs 39bmbom®, Mbos go3M(3gmgd4-
moym g3860mbbdy (3, Mmam& (3 9083056g. g3dM0mbms gomsbgmazolb mamadolb Bommdggs g6abos-

003093 90mEs 3mbggb300L 3-8 Jnbmoom g638 30(39dmm 30Ma©0 © MKSbYHO (3bmgMmgdal 3o-
&0300L(3930L YBmgdsob s sbg3g, bobssmdmgamdsedn dmeomes 3g-14 Fnbmoo aomeb@nmgdammo
0l 3603065(300b OM339dmMBIL;.

259600569390 Ladggnmb JoMggmo 0bLEs6300L Lobodshmmd'® LomBgmo o6 oo 38sym-
gomos dgdmga aoMgdmgdoms aodm: 1990 Brol 3obmbals dgbodedabowm, 353535385 0obbdmds go-
bosbos gMomdmong 339Mbommdadyg, Moz mo30bme390 godmMa3bogos domalb dogH ©sdme 3o-
©qdmo 33mMbommdal goamdgmgdobs s 303930l goRqbol; mabbmds assbowgdmm 0dbs 0d 3o-
Hmdoom, Hm3 dgbadmgdgemo oym dobo gomgdgds 033mab@ o308y 6380LdngH ML, 35b;sb,
dg(33mamo ao6g3mgdgdol sMbgdmdabal, Mms Bygamb LogzsMuymo oo o 3033060gdws, LEW-
mod© a5bdg9d0 MbEs ymgamoaym 3sds3o(30L bgds, BMI o6 LyMs ymgomaym 0356L0L dzamalb
3035, Mo(3 Fnd35M00, Labadsmmemad doohbos, HM3 g3dMombo o6 nym s@sdnsbn s dgbadsdabo,
56 (3 3Mmb3g6(3000 5050 S (30 LozMEbEmOL YBmgds 3M(3gmEgdmes 35bdg. ogy-
bm Mo 1990 brmals 306mbob 3g-3 3oMagMogl, babodsmmmma bobasbdom sbadbs, Hm3 aozbs-
3990 08bbIMdnl g1 3930l YPmgds go5hbs Mmam(y Jomb, abg 3ods3o3b.

dmbomRgmgd yumomgds gosdobgoms msbbdmdol ambogfMmm as63s6mgdabs s 03 Meds-
&9 d909398Dg, Moz LaMRgmal o 38symgamgdmmdsl dm3yggdmms. 3gMmdme, 0356LL Lbgs
3sbbo = ymgamaym a9698 03960 3dmdgma, 456Lbgszd0m IM3sbyybobagsb, smem 3Jmbrs, 53sb-
056, baba gogbgs bgmmazbama gobsymazngmgdobsl Jomab gobbsgnm@mgdam Mmmbs s ©s@gom-
3oL Bmam@3 Bodogymo, oby BLbommmaono mgombsbGobom. Jombgosegsw 530bs, bosdgmo-
300 LabaBsMMEMI domadn sGM3s 30Mzgmn nbLE6(300L gosbyszg@nmgds. mMngg dbatal 3o-
Mo (3bmzMgdado RoMgzmmdobsl @mgdoms 3mbgymad@al 30Mmdgdda M3oms@gbmds dosbo-
o 353535(30L Bmgdol — Md300096 vg(30(mgd0bs dommmann@a Fdmdmol 3omEgdamgds s
&306ma. bobsdsmmmm aosbygzg@omgdals dobgmznm, §886G0mMbab 033mseb@s(30s 38ds35(30L o-
3589000 30bsbbnyE 3obmbalbdggdmmdsol gsbsdnmmdgdws, Moz sMobEMEbrmmasbo dg0mgdals
RgboL — Lodmndgb@m gormEgdmmgdal ammobbdmdos s dbgsgbo gomogdmmgdgdals @sobmg-
35, 3060l 56b3mdal go6gdg, 30bsbdgbmbgemn s goydsmommgdgmon 046gdmes.

2005 Bemob 11 ;gdgmgomb 6. 0306L3s LomBgmoo adsMmms ss805b0l YPmgdoms gg@mm3me
LobodaMommb aogmm0sbgdygmo Lodggnmbs s A, 0MEboonl Bobssmdwga. dmbamAgmg,
»0©5305600L YPmgdoms s MmogabyRmadosms” 3mbzgbznal 3g-2, 39-8 o 3g-14 Fnbmgddy oy-
Mbmdom, nmbmges ymgnmn 3o bommal dogfh mogmadomgamoaw ao3bowgdema mabbdmdal
bogmdzgmdg dgdd6amo Logmm 361gg3dFambals 3obmgal gowsbgmagzal Ma3mgdolb doboggdsb.

5530560L Hmgdsms gzEm3nmo Lbabadsmmmm gosbyzg@omgdol godm@obobsalb ©agy-
bm J39960L dos — 0bgmoby® Lodsmaml, GmM3molb msbobdow, Lombmyg 0bygds edowg-
300056 o 30 Robobgznwsb, Mol godms 9@ LL o6 305RBES M 30gdgmo MRmgdgdo © nb-
&9Mgbgdo. mgH89§3s mbadsmmnmgd mmbol Bobssmdmga osanbs, MHmA:

1. 93860mblb o6s 543L bogmzbmob Mgmgds s dgbsdsdabew, sanema 56 3dmbas 3mbggb-
(300b 89-2 IgbeEmob oGM3q350.

108 Eyvans v. Amicus Healthcare Ltd and others, [2003] EWHC 2161, http://www.ccels.cf.ac.uk/archives/issues/
2003/ douglas.pdf>
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2. 3mbggb(300L 39-8 3bmom gomzgemalbbobgdmmo doMawo (36mzgMgdal 3580g0b(393s bnd-
bogb mommgmma dbatob gosbysg@nmgdabswdn 358030L(39350, HM3gmo(s Bma(303L nboogzowal
o6hg306bo(3, gobeglb o9y oMs 39698 039M0 FdMdgmo. 580560l Mambgdobs ©s 67dalb magabyyey-
mgdobo@dn 358 030b(3935 boJobmbAgdmm asMob@Gnos, Moy godmMoazbogh bgdobdog®m asdmbos 3-
mabb. 30398900l embmo in vitro gobsymangmgdabsl mbos aymb gomeb@omgdmmao, Gm3 g9bg-
03 dobagms o6 046935 303mygbgdmmo dabo MebbImdal gomgdy.

Lobodommema dooRbos, MM3, 30650056 56 3MLYdMIEs g3Mm3ymo 3mblLgbLbnbo s0bodbyem
Lo 30bMEb s 39330 gdom, beemm Jows 396MB3gdmmdam, 396dmem, 1990 Brmab 306mboo Boom-
ma© 0gm gddmba@mo as(3b5090m MobbImMdsdy ool mgdal dgbadmgdemmds, 0b@gmgboes
dmE0b bobosmdmgamdobal sanmoa o6 3dmbos 3mbzgbsnal 3-8 3bmal aMmagzab.

dmbomBgemals IbGnseb 3mbggb(300b 3g-14 IqbemDg 83gmamgds, Gm3gmas ol 3Madabsz00lb
536 domgol 06038 3039009, babadommmmb 3ngf sbggg o6 0gbs gabasmgdmmo.

4.2. 39000mbobnbngMmgdab 360b(3030, Amame (3 babsdsammb nbLEM93g6E 0
»056539L5 390M90n5“ ImMab goyabym 93dMambas
JdgLobgd s30b 3o36y3980bLL

4.2.1. 35bAmgdab g3mmnmgds Ig33mam 35Mg3dmMgdsms 3namdgdda

Pacta sunt servanda 360b(3030b dm@ogo(3060980L bogndzgmoas Rebus sic standtibus, mdgmaos
dg(33mam a56M93mgbgdda Ibocgh domosbo 56 babammdmog smo30bRmadl 3obyybobdggdemm-
dobogsb.'??

Jdg(33em0mn g56g3mgdsbo dgodmgds hedmysmndogl, o dbsGgms 3mb@&mmb domds oMbg-
dymo a069dmgdsbo mdogd@ e 35dmMozbogl gommgdmmgdol Jgbmemgdsb'? s Lobgdgo
aoGonmgds'!! Gemge 39LGmgds Bgbodmgdgmos, 3oaed Imgamagl ©3dndqlb Gz0Gmsn 5639ds.
0y) 30639 d93mbgggzado bgmdgg@mmgds dbamgms dm@ab bywgds, dgbEmmgdol gomornmgdo-
Lol dgbadmgdgmas MWMMNgMcMdal ImEogn(306gds, dbsfmgqgdo Mbos dgq(3omb dg(33momn go-
H99m 93560 bgmdg36mgdol doboogmb jgmamboboobngMgdal bogmdggmdy.' 2

dgbEmmgdal dgndmgdmmdsbs s goMornmgdsl ghmosbn badsMomgdMagn Rodhmgdal
39343690 LogBosdmGobm 3mmogngasos 3659830393, omd(3e Lbgssbbgsgzetn wgeo-
bo3000. gomEgdnmgdaol dgbEmmgdolb mdogd@uco dgndmgdmmds Joomm (3030em0bGN®
omJ&M0bsdn gobobomgds, Gmame(s omdmgzgmo doms — gmmLIsgmEMmo asgdmgdsbo,
3ol Bobobbom gomzamabbabgds dgudmgdgmos, gofomzsmo ©s dmazamal 6gdabegsb @odm-

109 Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace

International Law Review, Vol.13, Issue 2 Fall, 2001, 365.
10 Vis major, force majore.
W Hardship.
112 Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace
International Law Review, Vol.13, Issue 2 Fall, 2001, 368.
ab., 936Em3mma babgmmdgz@mgdm badsGommoal 3G0bz03gd0b 6:111 8wbmoa, The Principles of Euro-
pean Contract Law, Part I and II, prepared by The Commission on European Contract Law, Lando O., Beale
H. (eds.), Kluwer Law International, 2000, 561.
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353mymgl, 303890 398-g | 3gbemam s@agbl, Bm3, ,o9) ab ao6g3mgdsba, Hmmada(s bgmdg36ia-
930l ogdal baggmdggmo gobws, bymdgiMnmgdol owgdal dgdmgg ©d30Ma@ dgo(339ms ©s
3bs6Mggd0 56 oo o3 bymdg 3P gdsl ob sydbgb bbgs dobsstbom, 35dnb dgadmgds
dmobmgbom 0dbgb bgmdgiMmmgdol doboweggds dggmomo gogdmgdobswdn. Babssmdwgg
dgdombzg3edn, (30m3gnm aomgdmgdosms gomgamabbnbgdom, bgmdgz@ymagdol dbatgl o6 dgnd-
3o 3mgobmgmb 39 33mame bgmdgaHgmgdob 303G @ (335"

domomgdamo bm@dab go8myqgbgdol smz0mgdgmo Bobsdnmmdas bgmdgmamgdal Logyd-
3o 30hbgmmo s@bgdomo gogdmgdals (33momgds, HmBgmms 09300056 d(30mgds ob dgwgagdol
33mgbgms dbofgms 3mbGMmmmal bggmmb o6 as6g3903698s s 93 goMgdmgdsms Bobsbbom
35035m0bb0bgdals Jg3mbggzedo Fbomggdo o6 ©oadbgb bgmdg3Mymadsl, 56 dob goblbbgsegg-
do d0bosMboom gooxm@3gdbgb. 30650006 goMmmymads, Mmaméz babo, g3mbmdagn® bLo-
3oobl 930390600905, ao94obyymo g3dMombol 033emab@o(300bmsb s 3og30Mgdmmon o30L d93-
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33b65D@aOmMb Dnobn, Bmegbsi gb Lobbmo s bbgmemal Bobomgdo aos3gd, 4owsdEob ©ss-
3509393b dg0(303L“.°

bogomggmmb ©Bg60gLds Labodsmemmd msgol ghm-96hm aswsbyzg@omgdsdo’ s¢bndbs,
M3 ,0bsMdmgdnmol bamgboggdo Lobbmol dgdgbobol goGoyomdebgb, Gm3 0dgbobgb
m9d39ma© Landgm, boGabbosb 3Gm@NJ@L s nbnbo Bogmal goMmanbnsbmdal dgbadmm bs3mbg
o6030L gongmmbomgdas. bsgombsogas, 36sMImgdmal Bngf sbgma gogmmbomgdal sGLgdmdab
dgdmbzgzedn 0d6gdmms o) oMo Labgbg Lobbmmo Gmammz batobbosbo 3Mmn]@n? Labbema o6
30939936900 3Omd@ms 03 Lobgmdsl, AmImal babogdnmmdol (gs63MMgmmdabogol/bo-
3M@Ebmobscmzol dgbodmm Ladodmmgdal dgbobgd 0bgmEmdsznal) domnmgds obosy dgod-
LndndgdL 36568mgdmol 3obybabdggdmmdsl. gb abgomn 3GmEngEos, MmMImol LA Mbog-
obmgdol 5MaMbgdmdal dgdmbgzgzsda dobo Lodmgomadm d6bgada dmd(393e @oM339dgmns.
doo 398gb, Bm3 36508mgdgmo — bobbmalb dgdbsbzgmn mEasbmgdo Boma Mgomadsznomss
005353900, domn Ldgdosbmds 3mMIgMoym bobooml 8@ofMgdl ©s domn gomEgdymgdss,
3000mb ymggmagzsmo bmdgda dobo gbogmmbmgdalb gdAnbzgmymaobsmgab.

36mndGob gbogmabmgdol onbosi 10%-0b 3mdb3smgdmol ,Gabidy gows@oebs®, gb
0mngmgds 0dogg 3obbabdggdmmdal goszobMgdse. dgadmgds omggsl, Gmd gmggm 3mb-
30989 30mnd&dg nbngonsmyMo Mbsgmmbmgdal 3G0dgcHomdgdo bos 0dbglb ooag-
bogmo. 3m3b3aMgdmal dGsma bobbral bs3mob 3dmbgm dohbgznbmazal gedmEazbymas.

®  Kuhlman H. J., Produkthaftungsgesetz: “Gesetz iiber die Haftung fiir fehlerhafte Produkte”; Kommentar,

3.Aufl.,Verlag Erich Schmidt, Berlin, 2001, 78.
7 qb. <http://prg.supremecourt.ge/Detail ViewCivil.aspx >.
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3. abgm@mIs(3099ma b5 3man, Mmgme (3 3GmEY]Eab bs3ma (3.6. ,,339(3060b Lagd3dg“)

0@ gMo@nModn babasbdomes smbadbyma, MM godmygbgdals bszmoa 36568mgdmoal M-
3560bo@GmEmo 9(30m3gdal Fobgbos. 8691 Bo3mo 93 EAML Mz0m 3BMENITo o6 oALYdML.E
LoggEbgbmseb ©s3o3d06Mgdnmo 3GmEYd@olb oMmbLgdmdal dgdmbgzgzsda 36sMImgdgma gocm-
©qd99mns 3mb3stgdab Bgbgdals, gog®mbamgdol 89d3gmdam 1bGHMb3gmymb 3Gm@e @b bag-
Mobm dmbJomgds. Mondg Lbgs bobolb Bs3mob 93 gbom godmbbmgds ondzgdgmos. Mmool
bogmo 83 dgdmbzgzeda Lodmomm @mMBol 3mdbIsmgdmobmgol sMOLEMMmO b gomagdotin dmb-
do69d0b Bgbgdo o nbbE G509, 06ggMEBs30me bs3em3n dgodmgds ngmnbbdgdmwgl, sbgsg,
sGbEMMO Bomomgdsbo 3GmEngEob badad, Lobogomm ®30bgdgddy. 3bsGIMgdemals IbFwsb
9:6. gog@mmbomgdols dmgamgmdal 3absbo abss, Hm3 3m3bstgdgmlb dng3gb dgbadmgdemmds,
030 ©50(335b LB0IBMgdobash, GMIgmbscs ob 396 gsomgzamabbobgdws.’

039 cbabndbsgns ab, MM3 mzom 3GMEYJE0L bobgmdaseb godmdwmanbsmg Ladodmmgds
396 a5bol 3mENJGL 6o 3mal dJmbgl. 5645 dobo bodndo EsENAEYMgds, BMb] 300 oG 560l b 3-
0 m300 53 3OMEYJE0bs.dsg.: 3obGmmg@nm asbBmmob dgmgaswm bbgnmolb @sbsbgdals d93-
0b3935d0, sD0sbgds o Mbos gobogl gs8mygbgdmma nsMmamal NLogMmmbmgdal Bs3mal do-
b9D0, Moash Bosbo Jbmmme 0d0@Gm3 s, BGMAI nsemo ndbs 3odmygbgdmmo, sdmJdgows.”

396356 mn  LadaMonmobasb gobbbgeggdom, domormm bsdsGomgdfog md@Mobsdo of
60l Radmysmndgdamo MHmam@i 3OmEMEob Mbogmmbmgdal Immbmgbgda, oby Bszmab
Lobggda. gPme@gFmmo Ladsmmmoab bystim, Hm3gmdars bogdmbmal bs jemmgabgdames Labggddy oym
Lowdomo, gL ofal  3obmbo ,dmIbIsMgdgmms NRmgdgdol ©o(330L dgbobgd®, HmIgmdacs
Bmgomsom 0gm d0dmbomemao bogdmbmob bagMorm s sMbgdao bs3mmzsb9d90Dy.

o3 399bgds Lobodamomm 3Mad@ngal, 88 3Mmmdmagdal dgbobgd sMLgdmdL MDdgboglba be-
bodoonmml gosbyzg@nmgds,' Gmdgma(s 9333006M93L 3Gmw]Gol 0bgmmIszommo bsjmom
30dmbzgmo bosbals sbsdmom@mgdal 3Mogd0gob. Laddolb dabss@bn sdggzetns: Mbgbogbo bLo-
Lodofmmmb s@3nbobGmoonmo s bbgs 3o8gamaals Laddgms 3ome@oed gobobowms bogdg
mbomabbm 3Omnd&om doygbgdamo Bosbal sbsdrenMgdolb momdady, Lowsi gbomabbm
3OmEd@om gobobomgds 9.6. 3G gmma Bo3mdmdal 3og(306s. obsGomgdygmoas o3 baMobbm
359(3060b Jgogasm @osg3s0gdmmo 12 brmolb ds3d30. 3gdme 3o, B 39358080b 3Mmgamosd-
&0gea oieab Ro@omgdalb dgdmga 12 Broal 303330 gobmz0mamms ©os35093s Gg@Medatgda,
oby bgwme o J3gee JoEnEgdol 3oMmomado. sbsmemgdamal 396mbogfn BomMdmdswagbgmn
dmombmgs qbsmabbm Bsd3mom doygbgdmma Bosbals sbsdmanmgdal, Mabsg ngn sbadmmgds
0300, ™3 53 373Gl 36 dbemEs vMegnmaMn gogMmbamgds, dgbndgbs dobo gs8mygbgdals
dggase dgbadmm a39Momn 3mgmabgdal dgbabgd, Mmamal 5s6Lgdmdal dg3mbggzeda ababo o6
30dm0ygbqgdbgb 3oL s, dMbgdMogos, o6 (3 dgEgan oEagdms. 8b Labgdgs 3GMmEMdEab

¥ Walter R., Produkthaftungsrecht, Teil 11, Kommentar, 1990, 126, Rn.11.

’  Netellbeck B.I, Produktsicherheit /Produkthaftung: Anforderungen an die Produktsicherheit und Ihre
Umsetzung, Springer-Verlag, 1995, 32.

Netellbeck B. I, Produktsicherheit /Produkthaftung: Anforderungen an die Produktsicherheit und Thre Um-
setzung, Springer-Verlag, 1995, 32, 39.

ob. <http://prg.supremecourt.ge/Detail ViewAdmin.aspx>.
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0. 8mody,  [abegdmco (gbostobbm) JGme 45000 doygbgdgcro 8osbol sbs8ws(hgds FJomor e
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MboMobbmds, Mmmdgmoi ao3mobs@gds sbm@ oo, asxndmomgdol o bLogjmbymbg (93 dg3-
0b3935d0 bodombg) 06gzm@mBs(300b sEeMbgdmdado.

Mbgbogbds LobodaMommmad Dosbol sbsD@aNEgds @os30LMs 3bsMmImgdgmb ,bodmabs o
3M35(393@ Ym0 Ldg305bmdal Igbobgd® Lojomggmmb 3obmbol 26-5 3bemals 3g-4 346480l
dgbododobo ©s 83000 ©o3Mb3MgGS nbxm@mdszonma Bogemoa. gb 3obmbo 0mzemabBnbgdl
39mEgdnmgdsl, bad FEborm Ladmsemgdgdal dod8md(3930Ls @S 388mygbgdals bydogd@gdab dogH
30bmEgdmem 046gb 0bgm@mdszns LodgPMbamm badyamgdal Lbgs MMMngMmJdggdal msegabyg-
d@gdoms dgbabgd, Hm3gmag domnmgdamn 56 sGabl domn 3sdmyqbgdal 0bb@GmJ30sd0. Labs-
doonmmd 396 d00hRbos oggboma sbgszg ob Gogd@n, BmBgmag IsEILEYMMgds 354(3060L
3656M3mygdgmo 3m335600L JogH Bomomgdmn 0bgrm@ds300b Jobmgdsb.

dgbodsdnba, ombadbmm dgdmbzgzsdo sanmoa d43b 3BmEyd@ob Ladado ®30Lgdgdab
Jgbobgd 0bgzm@ds300L sMabEME Jomomgdsl, HmImab (3mEbob dgdmbggzedn obaMmamgdamml
99698m@s 56hg3560L g8390980b Jgbadmgdemmds — 438mgygbgdnbs M9y sMs 5@badbymo 357 (30bs.
53 dg3mb393530 aboMamadymb gb dgbadmgdmmds dmgbdm.

Lobodofmmmmb  aosbyszg@omgds babogdnmo 3Mmendgoom doygbgdyma basbabomgal
3obmbabdggdmmdal bemmM3gdomss Mbws ogbaedymmgdabs. 3gHdme, Mmool (3693530 (3o g-
Mosmmo JmbgdMoago bozgomg) dgwob g.6. 354306, Lodgnznbm 3G g3sGs@n, Badsma, GmImal
bom3mgds 398 LogGmbamglb 8mocmbmglb s, dgbsedsdabsow, 33536 3obmbabdagdmmdsl omgs-
mabbnbgdl. 306500056 3OM@MJE 0L (3690530 gogds gb 3Mg3sMa@n, dgbodsdabsw, 3g8mgan g@&o3d0
dabo qbamabbmdol oagbss, Mm3gmadsz dgbedsdabo bosbo godmabzos 93 gbamobbmdals dg-
©gas©. bbg-ob 1010-g 3nbemo Bybogdymon 3obdom@oglh 3GMmmn]@L, Mmdgmoas ,o60 xdENb-
39ymxb 08 boodgommdsl, Mm3gmoag Imbommbgmoas® dabasb. bondgommdsew, dm393mm d93-
0bgg3do, L3gEoRoINM0 3EMENIEOL sMLYdML asdm, FahRbgme Mbws 0gbgb Jobo gom-
30b056mds s Jgbodsdobn gog@mmbomagdol, 0bLEENJ00L sELYdMS, 30bs0sb Mm@ 0b
a0dmyqbgds 3dndg dg9agdL 0b6393L.

dommamos, bobodsGommma dgoganl czombsdMobom LbmEa gosbyzg@omagds doomm,
30853 13909L0 04690m@s, BYLEGS® 3obgbodmgMs bnbrgdama 3GmEyY]&ab 3MoGgmandgda
3 Rodmgyomndgdabs ghmnsbo (369ds. 306500086 Ladmgsmadm 3megdbolb 1010-g 3ybema o6 ad-
3o 699bgdmmo 3Gmoe &b dbE), 3MbiMg@& e as63smEgdal, Bobn Jabssmbo Labsdstmem
361590393 b dgogbmb.

4. bogmgdan, AmgmE (3 (3350 ©9439900935653ma bozgmggda

LL3-ob 1009-1014-9 nbmgdda sMss Fomocmgdmmo, HmM3 3MMEYJ@nbomazal Dosbal 565%b-
031M980L 3mmbmzbs bomdmadmds, myyzo sbgzg OBaSbEYds Bogma. bagmobawda dnygbgdamo
B0sb0b 9b5bmonMgds, Mmam(z bgbo, brgds gmag@nmo 3obygbobdggdmmdom, 3g9Hdma, L 3-0b
992-9 dgbmoo. ,3OmNGobsmngal  3obmbabdagdmmdal dgbobgd®  gg@3sbayma  396mbals
30M39m0 3oMd3Moxg0 nmzamnbBabgdlb bogmobsmgal dnygbgdmmoa Bosbal sbsdman@gdol dg-
Lodmgdmmdasb. 0dsggLb ao603@30(390L §3M3330M0b ILAbgMgdMmo aMgd@ngal 3g-9 dybema,
AmImol mobobdo, bosbs dnoRbggzs oM doMBm bomzbmobs o xebdMmgmmdabamgals
30ygbgdmma bosbo, s®edgr 69dabdngHn Jmbgdol (goMms mzgno bmbrgdama 3Gm@eJdnbo)
©ob0sbgds o goboan@gds, MHmImol moMmgdamgdsis Msbsgmgd 500 gzcms s, Rzgu-
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mndabodgdm, asbzmmgbommns doMown batggdmmdobs s dmbdamgdobomgnls, sb dafomswaw dob
04969305 ©5 dmabIomos 306MeEsE ©DsMemgdanmo.'? Bogomol sbasbgds 3Hme@obsmgal
3obbabdggdmmdal bm@m3gdom o6 gmeobbdmdl o 0mgdman godognmo mgsembsdHoboo dabo
LndLEObENL  dgzgmol.  Logdomabns, ®m3  bogoolb  o6N3bYMgdaboedgded  as8mygbgdal
dgbodmgdmmds ngmb dgdz0cgdemmo.

bbg-ob 1009-g Fgbmo Bmaso LadMmMAL bosbal Joygbgdsdy s o6 asdmymal Lozgmal
Lobgmdal, Gm3gmoi Doobmgds. 3oLdo oMbndbymons, Mm3 bybogdymn 3Mmoyd@olb dbscmIm-
9890 3obblb 0g93L 83 3OMEYd@nm 3od3mbggmmo basbabomgal. 3 dbmowsb 56 Robl, oy Gm-
dgmo babob Dasbdgs Lomdoma — FoMGmmEgb Logmbmabs ©s ®e6dMmgmmdobsmgals dnyg-
bgdmm Dosbdy o9, 0dsgMmymsm, bogmgdabsmgol doggbgdmm bosbdg? o) eg3gyMbmdom
LL3-ob 1014-9 Fqbeml, Gmdgmoi 3@ 30(390L, M3 Bosbol sb6sDPOYMgdal 3omEgdnmgds
360(39mEgds Bosbdy, MmmIgmoai BoM8madss bLozgmomom 86 Lbgmmob sbs xebdGMgmmdal
©5b0sbgdom, dgadmgds a9390m09L ©ob3gbs, MM Logdg of gbgds bogmgdabomgol dnygbgdme
B0sbL. 33moeg bos 50b0dbml, HmM3 Jmbgdol ob0sbydolb dgdmbgggzsda Jommm LadsMmsmdo
a0dm0ygbgds @amod@nen 3sLybobdggdmmdal LagGom Bgbgdo. LL3-ab 1011-9 3mbmo M-

nd@ob (3698530 gmgd@Mmmgbgmansba dmosbdMgdos. bmbrogdama gmgd@mmegbom dgbsd-
mgdgmos abgmo bosbob godmbggzs, Mmdgmarz dosagds bogmgdb. odss, of Rzgnmgdfngo

©gmod@nta 3sbybabdggdemmds godmaygbgde.

Bnbgdnmo 3MmEyd@oom bogmgdobswda bosbal 8nygbgdady 80g30603698ws ,8mBb3s-
M9dgmms Bmgdgdal o330b dgbobgd® 306mba, Mm3gmag bL3-Lasb asbbbgeggdmm Bybl ow-
396@s. 5¢b0dbyyemn 30bmbol 3g-2 Fqbmdn domomgdmmos, Gm3 LojoGmggmmb yzgms dmabads-
909 g@mgds 043L, dmombmgmb dobo Jmbgdobamgal Labosbm 3Mmeydzoom Bnygbgdamo
BaMdmab 56sdmaMgds. Jmbgdal (3696530 ¢bws ngmabbdgdmmgl sbggg bogomgdags.

»3OMEdGobomgzal 3obybobdggdemmdals dgbobgd® aqgmdsbamoa 396mbo (3om3g godmymagl
bogmobomgol bosbol doygbgdsl ©s saqbl, oy Mo dgdmbggzedn of oagds 3sLyybob-
3398mmds. 39MdmE, smbodymma 30bmbals 3n0Mzgmo 3sMogMmognl doMzgma 88Ds30b 8g-2 Bobo-
5098530 bamggzadns: ,60300L SDNSLbYdALLL, gb Bgbgdo godmoaygbgds dbmemme 03 dgdmbgzgzado,
(30 B0sbgds bogmon, MmIgmaz Mmegem 56 3Mab B 3mmgsbo s magobo Rzgmmo mz0bgdgdoo
a53m0yqbgds  3oMon  ImbIsmgdabomzol s obsMImgdamds M3nMo@qbs o3 Jobdbom
258m0ygbs“."® 5949006 BobL, GmMAE me Bbrgdunmo 3GmEdoom bosbo sagds sbggg Bbogdmm
36m b, Bosbob J0dyg69dgemo 3obyyboldagdmmdabegsb mogobuyamogds.'

LogoGmggmmb s@ogmo bobsdstmmm gomsbyzg@nmgdsdo sb@Mmgds bm@dsms d(3@ofn
dg@omgds 3333560 LodsmmmadMogo 3980l aomobygzg@obalb. bdoM dgdmbggzeda sgomn
o3l 3ol babdMob Jggasw go3mbggmmo Bosbalb sbsbManEmadabal, YBMM ©sdYLbEgdom,
bnbogdnmo gmgd@Mmmgbgfannl dobmogdalb dgogasw bogmabsmgals d0ggbgdamn basbals s65%-
0onFgdobab. 8833560 3980 LobodsGmmm 3Mod@nzodn bdoMns. doMomsmsm, bobdal bom-
3m33dmdn 30dgbo Bbogdnmo gmgd@mmgbgmanal 80Bmmgdss, Moz godmabs@gds dmdg@qdaym,

12 Schulze R., Zimmermann R., Basistexte zum Europiischen Privatrecht, Textsammlung, 2.Auflage, Nolos

Verlags Gesellschaft, Baden-Baden, 2002, 211-225.
Kuhlman H. J., Produkthaftungsgesetz: “Gesetz liber die Haftung fiir fehlerhafte Produkte;” Kommentar,
3.Aufl.,, Verlag Erich Schmidt, Berlin, 2001, 35.
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©3b5d390%g 39@0n, domoma dodzalb domgdom, 9.6. ,dmzmg RoMmzom™. god@ns, Hm3 Labgdgs
b0brgdnmo ©gbal dobmeagds, od(ze Medmgbsm dgodmgds oaglb bnbogdymo ©gbal Jobm-
3980l dggas bogmgdobasmgal 304gbgdema Dasbol sbsdmanMgdal bsgomba, gb 3mbadsmomal
dngf bm@mdoms LbmMo dggmabgdabs s gs6356MEgdal baMbgs ©s3m3nEgdmmoa. doMmamoy,
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69300.“"° 306500056 560369y ©5398d0 bmEmE JmMbrdady, bogmdg Joygbgdmmo basbol s65b-
03 9d0b gomEgdnmagds bomdmadgs, bbz-ob 1009-5 dgbmol g0dmygbgds Mbrs asdmamMagbmb,
306000056 dobo g08mygbgdals Bobsdnmmds bbmmgo LL3-0b 1014-g dgbmas.

LobGgFgbms, MmamEm Mbs gosbymgl Mbndbymn ogs? 3sbybo JoM@Gngns: dmaswn
gmod@aeo bodstmmolb bm@3gdol Logndzgmbdg. odis, LL3-obL 1014-9 3abemdo 9bos
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Mmamez  gb  g3omgzegdomol  ofMgd@ngsdos  bomdmoagbomo.  5mbadbymo  @eds@gdom

35M568093b dg¢143b0l obsMomgdyemb.

5. babgm3g36mgdm NFAnngMomdab Joybgoszsw 3sbnbabdggdmmds
(9-6. ,oggdemalb Lagdq)

Joormo Ladsmmmolb Bobgogom, Bmbogdyma 3Gmonddom d0ygbgdmmoa Bosbabsmgzgol
3obmbobdggdmmds g gds babgmdgzMmmgdm geHmngMmommdob Joybgosgs.

bbg-ob 1009-g 3gbmol MmobsbIow, Bybogdnmoa 3Mmm 300l 3bsmdmgdgmb 3sbybabdggd-
mmdd 9306989, Jonbgosgsw 0dobs, 0dgmeygds 0y 56 ngo babgmdg3@mgdm KAMNgMOmdsdn
obaMdmgdmm 3m3b3sMgdgmmsb. sdo@m3 360d36gemmds oMo ozl Dasbol 3sdmabzgzn 3Gm-
@0 365m3mgdgmads dosbmms abaMmamgdamlb oy bbgs 30M3s. Bogomomae, 9] sbIMS-
m9dm3ds bosbob g353m363930 3EmEYd@&n dgndabs sMs Mdmsmme 365MImMgdmobash, sMsdgw
Lbgs 306M0bogsb, MmMBgmds(s, Mma30L b3, 3MmnJd o0 3bsmImgdmanbash dgadobs, 3obmbl sgqdl
300b(3 3bs3mgdgmon, doybgosgo 0dobs, M3 3bsMBMgdgmbs ©d abaMmamgdaml dmab
Lobgmdg 3O mmgdm NMMNgMcMds o6 5Mbgdmdb.

bogommggmmb 1bgbogbds Lobsdsormmd mogol gMm-9Mo aosbyzg@omgdsdn'® Bosbal
3b65D0nF9d0b Imgamgmds @es30LMs 3™ LabyMmbocmm Jomabasl, scedge 3uMmal 36smMImgdgr
JoEbobol, Gm3gmo(g obIMmgdnmmsb babgmdgHmmgdm HMHmogHnmdsdo o6 03ymegdmes.

5 Logoonggmmb bodmgomadm 3megdLo, bogjomggmmb 3oBmsdgb@ob vmBygdsbo, bo06mb3gdmmm
3@ gds, 1997, 31.

16 b, <http://prg.supremecourt.ge/Detail ViewCivil.aspx>.

92



bsdsmorenols gambscro Ne 1, 2012
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dohoem s50a96L, HMm3 oMgd@mmo Ngmgdsdmbomos bogsmogdamm 0bwgdbogoosnody,' '
35906 ol osg5madl 3mG3IMMo(300L 3GM(39L0l bofxgdal sbsbmengdol;''? dgmmg, Lolodsm-
M 3935 dMmgdL MMM (300L 08 3g8mb3zg3590, ) aEaNbEgds, HM3 3Mm(35L0L bom-
®9O0L 3oobs 56 3nbo 9356Ls© ao(393d LabdMadEMgdal YBmgdsdmbama MmEMasbmb dogH aym

oagboemo'™ 15
09) ©0MgJ&mMob 80 asbbmE(30gmgdmmo §3gwgds o6 dggbedadgds bgdswamonm Ji930b bg-

3699 0b YBs nymb 3MB3MES(300L B0gM gobbm30gmgdmmo J3509d0b dggan.

Lgdab LEbsMEgdL, 396 boMoaqbl 8356Lab Bomgdabmzol gommgdamadsms s 30mgdgem bg-
Bomdom 3@ 30390 gdsl, ob Lodmasmgdolb dogM, b Lodmasmgdol Labgmoom sed@ye bo-
Lodamomm 3Mm(39Ldg eanbegds dobmzgal 3ommgdnmgdal @sbglgdal bsgnmba, 56 G 3a(s-
©339, Mm3 ob ImJdggdos 3oMswn bamagdmalb domgdobmgol, 35dob LobsdsMomml, yzgme
383039099 gdoms 3bgoggmmdado domgdoom, dgndmas ©ssa0bmb, Mm3 Lodsfmmmoasbo s gm-
bogmos @ofgd@mmol 06gd60gn3o(300b 8b 3MmM(3gLab bofmgkgdal 5356Lsw do(zgdals bsgombals

39D30.""® 39D g0b d90gas ©oMgd@mL Jgadmgds smbsbmeMmoglb dbmmme Labedsm-
oM 3G (3960006 BoMIMImdomo ambogumao batyggda.'"”

108 50bndbmmn dgdmbggzol gemsebo e dogomaomo nmgmgds @gmszgfal LabsdsGommlb dagc 1994

Bgmb go8m@obomo aomsbyszg@nmgds, Gmdmab mmbsi gMmgbmmas gmns3m@m3mmaz0sd, dsb
d93ga o3 @0MY]GMEN d0dyms 830 ©8Y(335 ME0 B HSmNEn dMsmmgdabgsh, Bgbogdsda
dg0@obs (33momgds, Mm3mob Bobgozoms(z, Lodmgsmgds aMgd@mEal 3Mmgbol baGgqdal,
503m35@0b dm3LabyMgdabs @ MaMgdamgdol s6sDMonEMgdol gommgdnmgdodg Momb o3bowgd-
o dogbgoszs 0d0bs, @nfMgd@mol Jdgmads 0dbgdbmms 3gmombobmobngfMo o) oM. Labadsm-
ommd gsdmo@obs 39Mnd@n, HmBmal 8obgogomss, Lobmasmgdsb woggzsms ©oMmgd@meob
dnge goBgmma bofiggdol sbsDmonFmgdal as@obos ©s JMEM3MES(300l ©sBsGgdom oybgbe
1550 000 $ goobrs gomadal baboo. Salanab v. National Media Corp., 1994 WL 465534.

109 pinto A., Branson D., Understanding Corporate Law, 2010, 526.

058 398mbggze80 botrggdo dmozaglh Gmammy 3Gmqgbol bodrgdl, oby ©oMgd@meol 8ndsmo
6o gomEgdnmgdosms ogsMzal mabbgdl.

UL pgimiter A., Corporations, 2006, 265.

112 RM.B.C.A §8.52.

113 R.M.B.C.A §8.54 (a)(1).

14 R M.B.C.A §8.54 (2)(2),

115 RM.B.C.A §8.58 (a). 9g00.: bjmom 106.

16 R M.B.C.A §8.54 (a)(3)(i)(ii).

W7 Pglmiter A., Corporations, 2006, 265.
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3. bybdmoyMa LybdronMdyle

0b6®g360g3035(309, Bmame(3 bgbo, dmazo3L 3MmM(39L0L baMxgdal sbabMoNMgdal 3omogdy-
gdsb. dgbadmms 3mM3mMES(3008 Mot aobsgbamb Lodmasmgdol bybogdoo gobbasbmgmuman
0b®93603035(300L gomEadnmgdol dgLEMmgdol momdsdy. 98 EH™L afmgd&mML dgmdmos nws-
g0l bgemdg36nmgdol omemgggol godm.''? bosegm gomgdgmdal s@bgdmds bbgoage dgogamdng
sboabgol 3mg9dL @oMmgd@mmabogal daba(393 965baNMadol MmEabmdobs ©s Lobgmdady. oy o-
94@mE0 adnmgdamo gobogds bobemhgmm Bs63mgdal 3 bom ©an(335L 0bgdbogn o300l Ma3emg-
35, 35306 LomRgmals dm3mEmds 3560LodEZMgds Mo dommme Bobs Labsdsmmmm 3Mm3gbol dg-
09350 bomdmImdomon bofmggdol s6sD@anEgdal dmmbmgbobash, sedge nbwgdbognssznal gsb-
b 309mgdolb dmabmgbobmgol Bamdmgdmma (ebygdemn) babsdsGommm 3Mm3gLal batggdals
120

3b0DManMgdabasbas.'” sebndbnm bsgombmeb 83933060900 gmsggHol ¢Dgbogbds babedsm-

ommd 3o8mo@obs 3Mg39096@Mmo assbyzg@omds.?! wgmoggmal qbgbsgbds Lobodsomma
©9ms3g6ab Lo jMA3MGo30m LsdsMmmol 0bwgd60g30 s(300L FoMganmogdgmo 6mm™dnl'?? Jobe-
sMbo gobdoMm@s. 3gmdme, ,0bgdbogozszns asdmaygbgds ,6930b3ngMn bobodsmormm 3mm;gbol
@EHmb *-m, bos g5603s6mBmL 03g35M50, BMA gb ,Lobsdsmnmm 3Mmm(39L0" dma(3o3L 0bgdbogn 3o-
(3000 g3bbmE(309mmgdol mmbmzgbom 653mbBygdmm Labodsmomm 3Mm(3gLolb boGggdbas. Lodmas-
0l LadeoMdy goabal 0bLEEG MG bymddmgsbgm 306gdl Bosbamabgdl 3mM3mMaznal o-
B9J@ME0L  0006580gdmdodg  FmBomdoborgal .'®  gmeggmal  LogmG3mGszom  Lodsmmemal
3baogbl, dsgMed Imng0(30Mgdmm 356056@L dgo(393L dobbgLIMM3MEs(300ms dmEgmMHn 35bm-
bo. ob LobONEal LodPINMmbY goobal LygemEgdnmme ©sB4Lgdal dgbadmgdmmdsl @mzgdb
Lobadsmammb, Mmdgma(s LabodsMomm sgemagdom nbwgdbagngs300b sbgbgdal dsgammoag-
dgem 6m3sd0 3ol gHhm-gGor J39Lobgmdoe jmabogngszool obgbL."* o Lsbsdsomm ©ssc-
396, ®m3 ofMgd@mebL ¢bos dog(3gL 3EM(39L0L bafxgdal sbsbreMgdals b 5356L0L godmyagbg-
30l xmgds, 3sb (bobodsMmmmb) 3ME3MEs(300l dodotm, sbggyg, dgndmos ©sa0bmL 03 gmbag-
o baMggdol s65dmanmgdal aomaboolb gommgdnmgds, Mm3gmoi ©oMgd@mmb Bamdmgdgs
0bm93b0gg03o(300L Bgbobgd  LobedsMmmm  @sogamgdal oagbol 3GHm(3gbol  Fodwnbomgmdals
©Amb.'? asbbomymo bsjombgdol'® Jsomgmum Ggamnmogdol o6 dmozagl badeoggmmb be-
3MM3mMs30m badoMmamo, oyd(3e 83 Lagnmbms bLAmymaobomgzal sgyomgdgmos nbpgdbogn-
39300L go6bmM(309mgdal, IM3g36m, 3Mm (39NN bs3ocmbgdal sbammadbo.

118 4.6. “Fees on Fees”.

119 Schneeman A., The Law of Corporations, 5" edition, 2008, 350.

120 Fees on Fees.

121 Stifel Financial Corp. v. Cochrane, 809 A.2d 555 (Del. 2002). 3oonmgdaymos: Pinto A., Branson D., Un-
derstanding Corporate Law, 2010, 526.

122 Del. GCL §145 (a).

123 Pinto A., Branson D., Understanding Corporate Law, 2010, 526.

124 R.M.B.C.A §8.54 (b).

125 R.M.B.C.A §8.54 (b) first sentence.

126 Lbogoobos 3o@gamnsdn dgenlb 3gx%9696ms 06wgdbogngs3ns, 0d(3e, ©oMgd@mems s dg6g-
RJONS 3Mm(39b0b BaMK gL bsDMENMgdabs s oDMZ930L BabsdnGmdsms mamddob nwgb@ -
b0l godm, Boma (39399 398 JaMM0s® ©dYMPS Fndsbdgnbmbgmo ngbgdmes, dgbadsdabac,
dbmmm@ sbamnbo ©oMgd@mEms dndsmmgdom LB mmmgds. 0gbG O™l 833-0b dmugemmmo
396mbab 3gbodadobo bm@ds sab@ncgdb. RM.B.C.A §8.56.
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4. 0693dbnggn35(300b 336bmM(309mgdab (Jomgdab) 3Gm 35 MYma dbsmyg

36 (39L0L baggdol s65bmon@gdal LadsMmmgdmngn dmbgdolb L3gon0z3nM0 gmgdgbdo
boggdob Mgom@ae sbsdmanMgdol 3GMm (39 nMss. Imgn@o 396mbal dobgmgom, dsb dgd-
98 53 30806705, O™ oMgdEmMmL dgadmgds s9bsd@eMmaL 3Mm(35L0b batggda, MRgds
30093 M990 g@o30 o3 gosbyzg@0madol LobMmado dmyzebobmgal. 3oGggma, Lodmas-
©M9553 390dmgds 56 asbsbmG30gmmb 060g360e30 35300 85653, L5 066G o30S 3G™-
0bgdmo (bgdsotmmmman) o6 0d6gds 3mb3MmgBmm LabsdsGmmm 3GMm(3gbmeb dnodstomgdao.
03@™MM0baMgds 3o LagoGms 35 398, Mo(3 3omgdmmo ngbgds 0bwgdbogn o0l asbbm(3ng-
mg9d0b  Jgbobgd  asobyzg@omgds. '
a560bomgds gomabyzg@omgdol domgdal aobdsbmmz0gmagdgmm mGasbmbs s domgdal 3m(39009)-

dmgdnmo  dgdmbgzgzol  oMLmdMgn  ©GZ0MNZS

e 30m68gdLEGd0. Lodmgsmgdolb Bng® Bgbrgdal 86 Labgmdg 3G mmgdm 083emgdgb@ss0nm ab-
©936093035(300b a5BbmMEA (30990l 3omEYdmgdal segdob'?? J98ga 3Gm3gLol bomggdol go-
obmol 3mbiMg@mmo dg3mbggzal Mgsmumn 0bwgdbogngsa30s Lodmgsmgdol dngM gowsbyzg-
&0mgdob Bnegdslb Logommgdl. 0bwgdbogn o300l go(3930b dgbobgd asmsebygzg@nmgdsdy mamgds-
dmbomo badn MmMasbm sMmbgdmMAL. doMggmon, 3Bm3gbol batixgdol s6sbrmenMadol momdady ao-
by39@&0mgds dgadmgds doommb afgd@mmms badgmd, orm 3sbdn dgeolb Mo o6 dg@n afgd-
GmMn. g5056y39@0mgds domgdnm b 0dbglb bdsms odMamm mdMsgmgbmdoom, bmemm dmfon
35056y39@0mgdol Jomgdedg Mumgdsdmbomon 0gbgds, o 3sbdg bodmmaqbamoas b3al 803930l
9R3mgdob 3Jmby oMgd@mGos MdMegmgbmds (33mG30)." dmegmumo 3obmbol dobgogeom,
3bgogbo gowabyzg@omgdal domgds dgmdmoas nbwgdbognzsznal 3Gm3gbobmgalb dg43boem L3gsns-

@6 330 gEL, Bm3gmos ©s3m33mg]Egdnmo 046985 mGo 86 3980 LoMgmmoon. '’
3mMo(30530 mMdg 6o 3emgdo anb@gfgbgdgmo amgd@men ngbgds, 35306 dgbademgdgmos dgng-

09y M-

365L L3g (3000 3mBobos oG gIGMBMS Loddmb BogM.'32 53sbmsb, L3gznsmuMo 3mnboal gme-
30630l 3Gm(39L80 Jgodmgds s0bE9MH9LadMmBs'™* aMhgd@m®dsz Boomml dmbsBoegmds. w©s-
deagmmb, 8gboedg Bgbodmgdmmda ImEgmaen 396mbo nm35mabB6gdL nbrgdbagnssznal go(3980L
3gbabgd sg0mbgmms 3Mgdob d0ge asoby3q@omgdal Bomgdsl.™ 83 3060l 369m Jgdmbggzedoa,
©0fMgd@mML, Mmdgmoag oM oMol 3gomngo30Mgdmmo ©s4)nb@gmgbgdgm ofMgd@mmon s Mm-
39mba(z 9943L b63nb 80(3980b MRmgdal 8dmbg o730980, Bgbadmgdgmoas o6 dogsgb bIab M@ gdal
203mygbgd0l 9Rmgds 0600936093035(300L 3oBY39@0mMgd0l Boegdabab.™® 3ol Jgdwga, Goc dm-
IEYM0 3obmbom b3g30omYMon Leaqbamo MMasbm dnomgdl 0bwgdboggnzs(300b dgbobgd go-
3643980 gdsl, sm30mgdgemoas dobo s3@mMads(30s. 0bg360g3035(300L 33@MENBS(300Lm30L bo-

127 RM.B.C.A §8.51.

128 R M.B.C.A §8.55 (a).

129 R.M.B.C.A §8.58 (a).

130 R.M.B.C.A §8.55 (b) (1).

Bl R.M.B.C.A §8.55 (b) (1) second sentence.

132 R.M.B.C.A §8.55 (b) (2)(i)(ii).

33 mmgogn6os, Gmd 06@96gbolb 8Jmby oMmgd@mmo asb0dsMmBgds 0bwgdbogngoanl omgdals
Ldogd@ow, Mmdgmbag Lodmgsmgds smbodrmencgdl 3Gimzgbal batggdl.

134 R.M.B.C.A §8.55 (b) (3).

135 R.M.B.C.A §8.55 (b) (3).
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Focms bbb 03039 3MM(39@NES, B3 3Mm(39bob boMmggdal gobbabdrgmal gosbyszg@nmgdsl
bgoMogds.'* Boged, o9 ©oMg]@mMmms Lodgmdn mGDY bsgmgdo ©NbE9MHgLdgmo oMgddm-
6005, 35906 338mM0ds(300L NBmgds 593 Fbmmme afmg@mEms baddmb ngH s@Rgmm b3gns-
@ 3m30b0ob." odMmmL, 3MG3MmMo300l dogM asbbm30gmgdamo 0bwgdbngn szl gbe-
b33 0bgMM3s(300 NYbS Fngbmomb 3ME3MEMS(300L 54(30mbgMgdL BgFammdom 3m@3mEsznal Bemo-
960 56356M03930L ©08@ 30(39306 MMUL. ' asbbommmmo 3GM(390NGHMmO Lo jombo 06wgd60g03o(30-
ol LobEMgdo Imyzsbals dmenm mE bagggbyons.

(3 9996900 LadoMmzgmmb 3obmMb3gdmmdal, dbasgbo ydemgdgdol dmbabgs dg4dmgdg-
0. 099330 dgbadmygdgmos 3mb3Mg@me badsMmmmol 3Mnbzn3ms s gdmmgdoms 3063568 g-
30b gboo 0b@g3bagyn o300l gobbm309mgdal goabyszg@nmgdal 308mgdo mMasbmb mawagbs.

LogoGmggmmb 396sc3gms dgbobgd 306mba 2008 Bermols 14 om0l (33momagdscms gobbmezn-
9930l dg3mga 356LabM3MO3L Mmam (3 MMbaggba@masba Jommzal, oby gPmboggbmEasbo dom-
og30b 8Gbgdmdob Jgbsdmgdemmdsl,' 569y nogomabBabgdl dgGgmm Lob@gds.'© dgbsdsdnbow,
0bg360g3035(300L Jgbobgd aosbyzg@omgdol domgdadg 3m339@gbGNE MmMasbm, dommgal
Lbgoabbgs LobEgdowseb godmdwnbamyg, asbbbzszqgdmmo bydogd@o Mbws asbabsbmgmmb.

03 d93mb3gg35d0, oy babgdg 0dbgds ghmbaggbn@nsbo dommgal bLab@gds, dgbscmdgms dgbe-
bgd 3obmbo LL-0b bagMom 30Mgdol 3m335E 963090 0bgdb0YN 3o(300L gosbyzg@omgdol docg-
30l 8baogb o6sBLL o6 Fga(3o3L.""" Md3s gb o6 60dbogL, GMAE assBy3gEnmgdol Bomgdsdby
MRBmgdsdmboma mMasbm ghmboggbamasbo dommzal ML gsbnbodmagmo omBgds. o3
ML bogmE3mEs30m bLodsMmmamdn Laydmmdgb dommgol MMasbmb (sdzmbgHms LagMmm 36 g-
30b) ©oBgMmom '™ 0o poBgMgm (7db3mazo@n ©s 083mo30@M) YBmgdsdmbomgdsms dgbe-
bgd. LbmEge onbgMam M@mgdsdmbomgdoms BomMamgddn Mbws 3mznsbmmm 3obmbom gomo-
35m0obbB0bgdgm Mgmgdsdmbamgdoms Jmgma bygds, HmImal asbbodmgms-s3mb&g@gds, Gm-

143

am@z bgbo, dgbadmgdgmos Bgbrgdoom.'™ md (e, g bgbogdoo o6 0dbgds Abgszbo omdgds go-
39998990, 363 gb godmMnzbagl b bryesglh Logmmm 3Ggdol 3M33g@gb30ems Gofamgdl.
dmg3mgm, 09 0636090 35(300L 033madgb@ o300 dmMbogds gMmbaggbymosbo dammgol Lobg-

3ol MmU, 3sb, o Mo Mbos, asbLsbmgMagh LogMom 36gds."* Jgbsdodabow, Hmwgbsg 3Gm-
(30L0L bR gdab 35(3930L gowebyzg@nmgdol dnrmgdsdy awagds baddg, dsbdy MYBmydsdmbaem

136 R.M.B.C.A §8.55 (c).

137 RM.B.C.A §8.55 (b) (3).

B8 dobgomoo m., 3mGH3mGogomma dotmgs, md., 2006, 474; RM.B.C.A §16.21 (a). Mo 3ggbgdo
JoGomem  306mb3gdemmdal, 85Bs@m3gms dgbobgd  396mbolb B4-g Babemol 39-6 346J@ob B)
4393964&0b Babggom, ofiombgmms bagfom 36gdalb 3m3398 9630530 dgalb ©ofMgd@mmgdabs
5 Ladgmgamym@gm Ladgmb sbgsmndgdab 3G 30(3900L NBgdsdmbaegds.

B39 dob@amns ., 3063mEs(300mo dobmgs, md., 2006, 110-150.

140 »3906563gms dgbobgd® 306mbolb Mmamdadg mbadstmmyms Ladndem Jgbggomal dgogasw domgde-

mo 693m39bms30960 s dobamyda, LajeGmggmmb bgbogbo Loboedsmem, IFC (359m3(s.), »d.,

2009, 7-22.

396om3gms Igbabgd 306mbals B4-g 3bemn o6 dga(zo3L dbgazb Ggammoamgdsb.

obgMom 3m33g@gbznams sMgormdn dmnsd@mgds 8gBsmBgms dgbabgd 306mbob 54-g dqbmol 3g-6

3164800 gobLabmzMmo YPmgdodmbomagdsms Kogao.
9L 9 3565L 3690 453mMINbsFgMAL LB gbrgdm 538 mMbm3nnl 3Gb(3030ws0.

mdgmo(s, Joommo 356mb3mgdmmdal dabgmzam, sbgzg, 0dbgds onbgMgm MEmgdsdmboemg-
domo gobbmM309emgdal 3mabogmco dogomama.

141
142

143
144
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MMa5bme Mbos a5bnbadEgmmb og0mbgMmms Laghom 36Mgds. od(3e, o 83d-0b dmEgEnEn
396mbal 0bg360g3035(300L 8mMBBgLEMnggdgm bm@mIsms 033 dgb@nMgdsl Imzgebogbo Jotormem
gommdada, Lobgdg 0gbgds 36 bmemE LagMomm 3Ggdalb sNbgMgm 3mM33g@&abzooms oMbg-
dmds, 36390 3doLEYmMadgmn MMasbmb, oMgd@mmms Laddmb onbgmgmo Ygmgdsdmbo-
Q3606'145
300gdmm Mgammd(300md 9335M0bmdal dgegasm babadsMmmm agol Bs63mdmdal dgdmbgggsedo

0bg360g3035(300L ©gdMmgdoms 033 gdgb@oznol gqbgmnboyMo YBmgdsdmbomgds Logom
36935L 543L," boenm 3Gm(39L0L boxgdolb asbbabmgMabs o ao(3930L Jgbsobgd gosbysg@o-

356bommo 56smnbob bLoggdggmdg dgbadmgdgmos nmgzol, MHm3 JoGmmm bs 3obmb-

mgdal Jomgdodg NRmgdsdmbomn mMasbm, @oybgmgmo 3m3398 90300006 35dm3nbsomy, sd(z0-
Mmbgmms LogMomm 36Mgds ob sdsbmmmgdgmo badgmo.

65(3 9996900 Fomm3z0b MmELaGgbyM0sb LobEGgdsl, o gobbbzozqdmm gocgdmb badgomgamyy-
9m LdFML 0BLEG NGB0 §86ab. gbomBgms Jgbobgd 306mbo Ladgmzgomynmgm badgmb 3m33g-
9630930 308306 35bbodrgMo3L oM g]GmMmsb bgmdg mmmgdol ©o©gdol gmgdsdmbo-
™933b."7 Bmam (s Bgbo, 06036030 35(300L 996@S 0gamabBnbgdwgl Bbrgds. Jgrgase, badgm-
3omynegm Ladgm Bgbgdom ©8d3z9dmn 0badbogn o300l adMmgdoms nd3mgdgb@ntgdsl
©06Mqd@MOMb aEgdnm bgmdgzmmmadsdo Bobo ©o3MB3MgGgdom sbogbl. 8g6smdgms dgbo-
bgd 3obmbo g5o6LbabdMgMagh 03 gosobyzg@omagdosms 3o@gammasl, HmIgmoy dbmemme Ladgom-
35y gm Leddmb Mobbdmdoo gadmgds 0469L Bomadmmo.'® Bs@ng0s, GmA 53 Jgdmbggzedo
LoggdoMns Mobogoabyzg@omgdady, MmIgmdoi Mbws B8mbsbomgmdogl Gmame dsmmgal
9 0l Bo3mbGHMmgdgmo mEGasbm."™ 5mbndbym assbyzg@omgdoms Jo-
&9gammMosl 30930306985 ©0MgdGME®em30b 4,...8maq85bs @ dbgsegb mongmomdgddo dmbsbo-

« 151

gm0l 3ob6bs drzmo... . 0dobasmzgals, Bm3 bLadgmgsmyn@gm badgmb 8oy 88 Y@ gdsdmboeng-

»3003560" MMasbm,

30l LBmMo© g08mygbgds ngmb dgbadmgdgmo, Mbws 3sb03sME@ML 8xbndbmma bm@3ds. o) sdm-
350 bm@3als mgmgmmmaono gobdom@godowasb, ,3bgsgbo ymongmormds “dmazeglb gadom go-
39050. ,3baogbo yMmmngMmoMmB0l“ BoBnm gs5635M@qds Mbrs Imboglb 3ma gdsbmab dndsmmgdoo,
369y 0gm o) 565 3obmbIgdemals nbsbo oM gEmMabomgzal, b 3bmbdgdmm mbgdy, Imagdal
300gdobs 0b9) 54@&ng0b Jogdal bbgs dgbadmadmmds gogmzgemobbobgdabs. dm 3myg ©abzgbol bo-
boo: 3obmb3gdgmads gsnmgamabbabs bgmddmzabgm dofms sbsdmem@mgdal Labgwo dmagdals
35M©s bbgs babgmdoms ©8d3985-s6bgdmdal dgbodmgdmmds, MmIgmoag dgbadmagdgmoas aymb,

162

30850050, Lagmbom mg30mba. > Md(3s, gb 0d6gdmEs bmM3ol g30bEHM g563568)gds. GoFmnm
206356089300, 565D gds, BmamM(3 1339 065 asbbamemo, '™ dmaegb HmamM(3 eoMgd@m-

0L Log8056mMdabmgal aobs(zgd 3mM33gbLaznol, abg 3GM39L0L oMk gdol go39dsl. bgdmo asb-

145 459m80656g 0dosb, Gm3 533-0b dmEgmuMo 3o6mbo — 0693600 o300L asbLabmgHabs ©o

33&MEN0 D300 3M33g&ab(300 — 3g(30mbgEIms LagMomm 3Mgdal a39Mom, sm@gMbsGoge Ladys-
mgdo@ oMb Mgbgdgm wafMgd@mmms baddmbs gobabomsgl. RM.B.C.A §8.55 (b)(1).
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abg (BGB), Neugefasst durch Bek. v. 2.1.2002 zuletzt gedndert durch Art. 27 G v. 8.12.2010, §249.
Priitting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 337.

ab. 0dgzg, 337.

Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der 6ffentlichen Ersatzleistungen 3.
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0 Prijtting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 337.

" Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 359, Abs. 1044,

2 ob. 0d39, 6%. 990.

B ob. 0439, 93%. 1044.

* RGZ 76, 146, Brox H. Walker W. Allgemeines Schuldrecht, §31 Abs. 2. 8omoomgdqyemos: Joussen J.
Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 359, Abs. 1045.

5" Joussen J, Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 360, Abs. 1045.

Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der 6ffentlichen Ersatzleistungen 3.

Auflage, Verl. C.F Miiller, 2009, 19.

"7 BVerwGE 38, 336, 346 —Bardepot omomgdsemos: Baldus M. Grzeszick B. Wienhues S. Staatshaftungs-
recht: Das Recht der 6ffentlichen Ersatzleistungen 3. Auflage, Verl. C.F Miiller, 2009, 19.

18 BVerwGE 69, 366, 371 —Bardepot doomnmgdamos: Baldus M. Grzeszick B. Wienhues S. Staatshaftungs-
recht: Das Recht der 6ffentlichen Ersatzleistungen 3. Auflage, Verl. C.F Miiller, 2009, 19.

Y Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der offentlichen Ersatzleistungen 3.
Auflage, Verl. C.F Miiller, 2009, 19.
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3mM8396La(300L. Bosba s6sbEeYMEgds BoGMom, Mars 3Mmobbdmdl sDoMmomgdema doMaboom-
30b 306M3gmon 3am3smgmdol smmagbsb. omd(3s, dmangfom dgdmbzgzeda doMzgmsmn degm-
3o gmdob bo@mEom smagbs dgbadmms LbmMgo gumom sbsdmaenmgdsl gumabbdmdwgl. ds-
39005, 09 VI gdmmo oMo bosbol s65bmanMgdal do35mEgdnmgdgmn gocg3mgdals
365Mbgdmdal d98mbgg3530 BB Bogml assbbgobgdos aoM 339 Gobow, 3530b bod«-
Moo M9LEGME0d Ybes IMbEaL FMmob Loboom, sbg @obsMamgdnmabamgal gumob gowsob-
0.2 Gmegbsg bognGoo GgLEEM(30oLmsE ©535380Mgd000 Fomnmgds 9IRS BYYS©O
3mM38396La(300L god8mMo3b3odg, W30M39mglb ymzmoabs, nammobbdgds 80ygbgdamma Dasbol (@sbo-
3bgdmmo Bogmal, ImGomumo bosbal, xs63Mmgmmdalb ©sbnsbgdal s bbg.) Fumow mogbmds-
do 30000b356M03750Ld 8 FNMNSL 533035 gbGNHMob oagbol godmMazbgs. 3 3nb(3030l

20 BGH 30, 29, 31, 40, 345, 347, VerR 1974, 90; NJW 1985, 793, st Rspr domomgdsymos: Erman W. BGB
Handkommentar, B. I, 12. Auflage, K6ln, Verl.Otto Schmidt, 2008, 918.

21 Eyman W. BGB Handkommentar, B. I, 12. Auflage, K6ln, Verl.Otto Schmidt, 2008, 918.

22 (BGH NJW 2000, 664, 667; NJW 2000, 734, 736; NJW 2001, 673, 674).

23 Statt aller Hagen in: Lange H. Hagen H.(Fn. 1142) 59, 61.80mo0mgd¢qemos: Oetker H. Miinchener
Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 2007, Abs. 312.

 BGH LM § 823 (F) Nr. 10; Larenz1§ 281, S. 471 f; Lange H, in: Lange H. Schiemann G. § 5111, 218;
RGRK/AIff RdNr. 1. 3omomgdmos: Oetker H. Miinchener Kommentar zum BGB, § 249 Art und Umfang
des Schadensersatzes, 5. Auflage, 2007, 312.

25 BGH NJW 2000, 734, 736 (Amtspflichtverletzung eines Notars); sbgag 2000, 664, 667; 2001, 673, 674; LM
(Bb) Nr. 75.30m0mgdqgemans: Oetker H. Miinchener Kommentar zum BGB, § 249 Art und Umfang des
Schadensersatzes, 5. Auflage, 2007, Abs. 312.

% odag.
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dmogomn 30dsbos sbsMmomgdmma 0ol boGnFom ®s3doymagamgds. 091339, ©d30L 3Mbowsb
353m3Enbatyg, Dmang@o dgdmbggzedn, ba@m@al dgndmgds BoMmd3mamanbogl oGs dmd@msagn ob
MdE530 60gmo 8b Zo63Mmgmmds, 5Medgm FMma(3. 30b0dbymabash gobbbgeggdom, Azgmmgdo-
30 GMd©0 3m3356La300b dg3mbggzodn, Bmo BoM3maaqblb oMs bodMal, sMedge dnygbgdy-
mo B0sbolb g33039mmgb@& Mo 565bmonEgdal Lodyyomadslb. 33306 g530x%365L o43L sMbgdoomn
3603369mmds, Moms 56 dmbgl 306mbal sMabbmEn 0b@gM3MgGomgds. LagMmm bgbal dobgwo-
300, 249-9 3gbmom gomzomobbabgdmmo bo@nmom MabB o309, D0sbol sbsdmanMgdals M3am-
39maqbo badmsmgdss. 3090080 basbal sbsdmonEmgdol Lbgs Ladyamgdgdl, dsgsmomsw, G-
ma© 3m3396La(300L, Bndommagl Bbmemme 03 3g8mbzg35dn, oy bo@nFom MabGodmzns dgmdmyg-
dgmos. 0913(39, gb o6 60dbogl, Hm3 356mB3gdgmo 33o(3Mem 30aqbb Bsbal sbsbmanmgdal bo-
dmomgd930lb 03396509 Mngommdsl. 3oModom, 3MgEoGmMn, Mmam@ (3 35mEgdnmgdomoa ba-
ool yzgmadg 360336mmazeba Lmdogd@ o, Nxmgdsdmbomos mzommb gsbbodmzmmb, o
B0560b 9b5DMINFgdal MHmIgem Lodmemgdal aodmaygbgdl. sbgo dgdmbzggzedn, 3Mgo@mEMds go-
3by39@0mgds bs donmmb MHmam@ s Bosbals sbsbmanmgdol Mgb@odgmmdal, aby dmgsmal
068 9M9Lgdabs s LadsMmnsbmdals 3M0b (3030l gomzgemallbobgdaom.

5. 63@9Mom MgbBodnrob gm@3gda

3963560006 356mbIgdmmds 56 n;ngamalbnbydl Mondy ©smddsl bodMom MabGodnoom
B0sbob 565bManMgdobmsb s 3o3dnMgdam. dmaswam, 3mszstns sMbdmdogl bo@nMacm Mab@on-
&(300L 3B00r Bosbob 565bmeMgdal 894603960 o LedsGmmgdMago dgbadmgdmmds.?” mvy o8-
33500 dgbadmgdemmds MgomuMa sMbLYdmMAL, sbsMamadam oMb ymggmmgzal dgmdmos Im-
0bmgmb Bosbol sbobdman@gds gbg-ob 249-g dnbeol bLogndzgmdy. sbadbymo dygbmo boogs-
BmdL @obIMOmgdmm 306, Bosbal Jobssmbol Fgbadsdobow, goszgomb s®Rgzsba Dasbal
3b0DMaNEgdol sem@gMbsGogm Ladamgdgdl Immal, 39Mdme, dmaombmgmb dofMggmaon dgm-
3oMgmdob smmagbs 96 bogmal dg(33tmd ©0b5856M3b0dgbgmmzgebo s Mabadamn maMgdmmgdal
3gdmbg bogmom, 56 Bngmabs oy KebdMmgmmdals smEaqbobamazal LagnMm bafxgdol s6sbrman-
985 Dosbob 808ygbgdgema 306Mob dog.

5.1 6o@Mam MgbGaGu(0d 39M3sbnab Lydmdsmadm 3megdbab 249-5 3gbemals
3aM3gma bsbaemab dabgogzom

249-9 Inbemab 30M3gmo bsBagma 0035m0bbabgdlb bo@nom Mgb@od ool gdnsmmeo bo-
3bob d0dynbgdgemo 3ocnb dogM, Moz anemabbdmdl dob dag doMzqmaown dpamdstgmdol smoag-
bob. 535bmsb, 360d36gmmds o6 og3b, basgyMmam MabGoGyes gbgds JmbgdMaga oy sMagm-

693@030 Ba36ab 365bmdnMgdsL.2 535Lmsb, Mowasb gbs-ob 253-5 dqbmol dofggm 6oBordo
ombobsss domnmgdymo, GmM3 sGsds@gMmosmmo basbol gumoo 3m33gbbazns dgadmgds

21 Schmidt R. Schuldrecht, Besonderer Teil II, Gesetzliche Schuldverhiltnisse, 4. Auflage, Verl. Dr. Rolf
Schmidt, 2006, Abs. 1096.

28 Qetker H. Miinchener Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage,
2007, Abs. 309.
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3dmobmgbam 0469 Bbmemme 356mbooc gobbobmzMm d93mbzg390dn, sGeds@gMasemnma basbals
30amdol @AmLs bagnmom MgbGndY)(300 3mmbmgbals @s3dsymygamgdol gMo-gHma dmsgstin

5 930639mqbo bLodanomgdss.?’?

5.2 658 9Mam MgbGoGn(0d 39M3sbnab Lydmdsmadm 3megdLab 249-5 3gbemals
d9-2 656amab abggzom

249-9 3xbemabl dg-2 bsbaema aobLodm3Mo3L BaG Moo Mgb@od300b dgmeg babgl. 3 dgd-
obggzodn bogdg gbgds eDoMamgdmmo oMol NRmMgdsl, dmombmgmb mdagd&nmow bagoGm bom-
%930L 565bmeMgds ©oDsbgdmo Bogmobs v KsbIGMGmMMal smboagbsw.* 5r0bndEmmo
0babEomMgdol ggafgmgda g560bobdM3Mgds 080l Bnbgmzam, o s sMab bagacm bogmal smoag-
Bobomgob. 530bmsb, sm30madgmos 30608smEGML, GmM3 53 bofggddn ngmemabbdgds bogmabs o
K063 gmmdal 56 dMommE smEagbs, Medgm dobo dnyzsbs nd dwgmdomgmdsedwy, Gmdgma s
35335m0bbbgdgmons 3539 Fnbeob 3oMggma babomao — 564y 3oMggmoew dpgmdsmgmdsedwg doy-
3960.%" 249-9 3ol 89-2 6oBomols 30639m0 Boboagds boomsm ©s a5t 339300 aobbabmgMHegL
9b3bEomMgdol Gomamgdl. 390dm, s6s5branmgds 39 nmmos ,o9(30mgdgmn” bafggdoom. s4-
(309390 dbmemm ab batign, HmBgmoas g3mbmBogn@an Mazombsmnmsn Imabmmzby sosda-
36U, abamamadaman oMol saombg ymebal dgdmbgggedn, bErmmam ©ss 3dsymaamados bosbal
30D6mdM030 s Jgbodadobo s6oDmoMgdal mgombobMHobom. ¥ sdgwsb dgdmagds sl jzbol asdm-
&obs, BmM3 60g3m0lb aBSbgdabal dobo semEagbol dmmbmzgbs sndzgds dbmmme 0d dgdmbgggsda,
09) 50aq60bm30L LogoMm bafgo LogMdbmdmow oM 5¢gds@gds bngmol momgdamgdsl. oy bam-
%0 LoaMdbMOMOE 3¢ ds@gds bngmal MaMgdymadsl, 3MgEo@mMM3ds, bogyMoo MabGndy(30nb
bo(33ma0, Mbos Imambmgmlb basbals sbsdmonEgds abz-ob 251-9 39bemal 39-2 bobamals Laggnd-
39 g, Gm3gmas Bggmmgdmog Bmow 3m3396Lsz0sl nogomolbBabgdl.®

dogbgegae 0dobs, Mmd 249-9 dgbmol 39-2 babomom bosbolb sbsbmon@gds gmowa ba-
boo b (309m@gds, ©sDoMmomgdema 30M0bmgal dmegmgbos osMs gumawo 3m33gbLbsznal do-
039, 503390 bogmal dgbamhbgds. gb 03sL 60dbagl, HMB Guma©a s65beMgdals Bomgdabab
390G mE0b dmsgemn dnobsbos, Bomgdamo guma©a 56sbMongdam bogmbs oy RebdMmmgemm-
35b adEMBbmML 3oMggmemn damdstgmds. 50bndbnmbg domomgdl ob gotgdmgds(s, Hm3d do-
496950 B03bab mEgbmdal a56bsbmzMabsl 360d369mmm3360s 36> bagmal moMmgdymyds,
365390 030l g3035mabBabgds, o Gs bafgab aomgdss bagamm Bagmab sembswagbo.®

29 Statt aller Hagen in: Lange H. Hagen H. (Fn. 1142) S. 59, 61. ooomgdamoos: Oetker H. Miinchener Kom-
mentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 2007, Abs. 309.

% Erman W. BGB Handkommentar, B. I, 12. Auflage, K6In, Verl. Otto Schmidt, 2008, 918.

' ab. 0ggg, 919.

2 BGHZ 115, 364 (386) 8omomgdsymos: Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volham-
mer, 2008, 363, Abs. 1056.

3 Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 363, Abs. 1056.

3 Looscherders D. Schuldrecht, Allgemeiner Teil, 6. Auflage, Miinchen, Verl. Carl Heymanns, 2008, 304
Abs. 951,
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249-9 39bab 39-2 babomoo gomgsemabbnbgdmmo Bosbob s6sbmanMgdal dmmbmazbol ve3-
930l bom3m3mdobomgal o¢30mgdgmos sMbgdmdogl 3oygbgdmmoa basbol basgyMom smwag-
bob dgbadmagdmmds. Dasbol sea 960l dgdmgdemmdol Bogsmomas bagmal bBmmao gsbopgncg-
ds. sbgo g8mbzg3990 OBIMIMgdmmL Fmabmzgbals MRmads BomBmgdmds sMs 249-9 dabmal
39-2 65B0mals, o6odg 250-9 dbmal® o6 251-7 bl 3o6g9mo boBomol baggyydggmbg,* Gm-
dgmmomngobs(s, bo@ Mmoo Mgb@oGmznnbogsb gsbbbgseggdoom, gs63LsdmzMgmas bogmal mamg-
3 gdol 565bmngds 96 B 06@gMgLo.% 53 v 35650 369m J98mbggzed0, Bogmal momgde-
mgdal go9bg5M0dgds brgds Dasbal s65bmem@gdals dogomogdmmagdgma gotgdmgdals sGambg-
dmdab dgdmbggzedo bogmal momgdamgdsbs ©s bsbalb Bomdmdmdals dg3ga bogomnl Mgsmy®
00698 95L dmeol s@bgdmmo bbgomdob swagboom.®

5.3 3Mg0@mEab 360Rg3560b Me3emgds

oDoMmamadmm 30Mmb dgmdmas bo@mMom Mgb@odm300L Bgdmom 8myzoboem mE @ gMbs@n-
e Bdomgdol ImMab gos390mb 5®Rg3060. Md(39, bogsdsmms Lo 3omba, gmdmos o 3o 36g-
0@MML gMobgm domgdamo gosbyzg@nmgds dmazosbgdom dg(z3ommb 3gmeg badmamadol be-
LoMagdemma. M0 MG M3n 3o3M(39mgdmmo dgbgommgdal msebsbdsw, 249-9 8mbmal 3oMzgemo
boBoemno gomgamabbobgdymoa Bogmolb smmaqgbol dmmbmazbals dg3gems 249-g 3mbmob 3g-2 bsbo-
00 350m35mabbnbgdmmo boGggdal sbsbman@gdol Immbmgzbom Jbmmmme 03 dgdmbzgggedas -
Lod39d0, o) Fmzgamgl o6 dgydmns seeanbmlb Bogmn, 56 MLy Imgamal o6 Ly dgobifa-
mmb dmmbmgbs gmbog@mm 3omsdn. goMmms 3 Mo Bobsdnmmdabs, sa30emgdgmos, dmgamgl o6
39mbglb aomgdmmon Mondyg bofgn 249-g 3nbmob 3oMggmo bsbamom gomgamabbobgdymo dmob-
m360b FgbobEmgdmoe.? smb0dbymo J9dmmwz0ol Jobsbos dmgsemol 068 9Mqbgdal wa(33s, 396-
dm, 3obo @s(339 3MgE0GMM0L M30:mb98mdabash, sbgzg Dgdg@n s Bdo obsbomggdabogsb.

356Lb3o3909mn 30maMgdss, MmEgbss, dofMadom, bofxggdal obsbdmonEgdol dmmbmgbs
(249-9 39bob 39-2 boboemn) 0(33tmgds bogmal smwagbal Immbmaboo (249-g dnbemal 3oM3zqmn
boBomo). sbgor EMML Jgmemgdom 3353670 3gdbemmazss sBgbgdmmo ©s ngo o6 Jgdmagsmamgds
dbmeme 03 dgdmbggzom, Mmogbs Imgamalb bafmggdo 943L aomgdamo, sMedgw, aofM33gmmo

35 BGB §250. g3yeman baboo D0sbab 565dmayMgds 35mnb g36LsdmgMal dg3wga. 3MgmodmL

Jdgpdemns, basbal s6sbmanMgdedg gommadam 306L aobnbabmgMmlb megesdafggma dam-

doegmdals smagbobamgal LoagoMm go@s 08 doMmdom, GmB ngo gowalb gobgmal dgdwgy @Ml

08 y30b megmadnmggmo dgmdamgmdol smeanbsdy. ool gobgmol d98wgy 3Mgo@mEb dgnd-

™0 dmombmzgmb gamowa badmondo, o megmadamzgmo dpamdsmgmdal smeagbs pMmumao

o6 b (309mEadd; MmegednMzgmo damdamgmdnb smwagbs godmnzbmmos.

BGB §251. gumowa bsboo basbob 365bmapMgds gosmab 3sbbodmgmab gomgdy. 1. oy omog-

3306390 dgmdsmgmdal ommaqbs dgmdmgdgmos, ob ngo 3Mgo@mmal boGamal obsb-

o gdabocmzgal bszdsmabin o6 o6nb, 35dab Dasbal sbsbmoEgdaby gommgdmmds 30685 batamo

Mbs 5565bEmemmmb gmemsmon Loboo.

31 Looscherders D. Schuldrecht, Allgemeiner Teil, 6. Auflage, Miinchen, Verl. Carl Heymanns, 2008, 306,
Abs. 958.

¥ BGH, NJW 1984, 1569 (2570);BGH, NJW 1985, 2413 (2415) dooomgdamos: Looscherders D. Schul-
drecht, Allgemeiner Teil, 6. Auflage, Miinchen, Verl. Carl Heymanns, 2008, 306 Abs. 958.

3 Erman W. BGB Handkommentar, B. I, 12. Auflage, Kdln, Verl. Otto Schmidt, 2008, 918.

36
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30dmbos 3mabob goMs, 83g3560 (33mamgds momgdol yzgms dgdmbggzeda ozmdomgds. bLabodsm-
om 36598030L Babgozom, 358mbszmabn ©snd39ds dbmeme 03 dgdmbizgzedn, o 3Hgo@mbL
0d3b Lads@om 3odgbo, Mo dab BogH (33em0mgdol dmmbmazboll sdaMomgdl. 83 godmbs jmabab
0533985 30b30Mmdgdymos 3Mgo@mmal 06@gMgLbgdol ©o330L oEomgdmmdoom, Mmdgma(s
907G 6 LodsMmsmBn M30Gs@gbmdoo Laagdmmdl. ™

6. 638Mom MabGaGunab gdgdo

bo@ Mo MgLE0GME00LIL EsBIMIMgdmTs 30Mm3s bgdmm smbndbye Ladyamgdgdl dm-
0l omhggeb0 MBS god390mb §3mbm3ng Mo M6 edgmyMmmdals mbobGH dnsb gsd3m3wnbaty.
396dmE, Moash bsgnmomn Mgb@od00b dmsegam 33m(3565L LEMM L bsbolb 8060343sdwy
399306985 Bo3maagbl,*! mbos aobobsbmzihmb, o Gmam® dmodsgmes sbomomgdammo 3o-
0l saombdg 93mbm3n Mo Mo3ombamumon dmabdMmgby s@adnsbn ndabomgal, Mmd swdm-
98b3HS D0ob0.*? 013(35, goMEs BgbEsdgmNGHMd0l 3G0b(3030bs, 8GBg3960L a5390980L ©GHML
369008™mM3s sbg39 MBS 3o0mzomoLBAbmL sbasbgdymo bogzgomalb magabgdnmgds. dgbadmme,
BmgogMo dgdmbggzedo bogmnl mogabgdnmgdol gomgsemobbobgdom dgndmgdgmo nymb dobo oe-
3965 5 0go Lagommgdogl sbemam Jg33emsbl, 96 doMadom. smbndbnm oggMgbz0s(30ob s Bo-
oo MgbGod00bab s@g339@MEn 3MRg3560L go390930L g3l vMbLgdomn 36033bgmmds
249-9 3mbmob LBEm&o 35dmygbgdabomgab. s80@m3, bogoMms gsbbormm 0dbgl BogmMom Mgbdn-
&9(300L badnomgdgdal dobssbo 3mb3GgEm B0sbmsb jogdamdo.

6.1 sa96s

6.1.1. dabo>Aba

53 9bs bogMom ML nnl ghom-gMmo ©s 3amggmagbo badysemgdss, MmIgmoa(s no-
35m0obB0bgdL doMgzgmomn dpamdatgmdals smeagbsl. md(3s, Mbos 5nbndbmb, Mm3 aogM(39-

mgdnmo ImbadFgdal mebobda, 3n0Mggmom damdsmgmdada o6 ngmmobbdgds dbmemmu basbals
Bo3mImdedmg oMbgdmma Bamdsmgmds. gobomgamabbobgdgmas dmgmabals 3odmmg@neo asb-
300560gd5(3, 9697 ob Jpgmdstigmds, Mmdgma(g SbsdreMgdals dogom@gdamgdgmoa gotgdmgdals
3M5Mbgdmdal dg8mbgg3930 00Mbgdgds. Jogamoma, o) 3063s IM@ymgdoc dgodnbs gobnsba go-
03mEgd0, @DsMsmgdmm 30Mb dgndmos 3mombmgmb sfs dbmmme bgdg@em gowsbonmo msb-
bob, 8698900 Gobnsbo Jomommgdal 8mgmn maMmgdnmadol s6sdranMmads, Mowasb o dmzgdam
35698m7gdsb 303mog@ Mo asb3s30m5Mgdm, dgagadmoas ©a30L 33600, HMI Im@ymgdal sMombg-
dmdob dgdmbzgzedo obsMamgdama oMo bogfome o6 dg0dgbos Bobosb Jomamogdl. dgbsdsdo-

40 Erman W. BGB Handkommentar, B. I, 12. Auflage, K&ln, Verl. Otto Schmidt, 2008, 918.

41 Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck
Miinchen, 2011, Abs. 181.

42 BGHZ 125, 56,61 - NJW 1994, 999 domomngdmmos: Schubert M. Beck'scher Online-Kommentar BGB
(Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck Miinchen, 2011, Abs. 181.
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Lo, LBmMgE Bgdmambadbmmo 0dbgdmms ol 3oMggmomo dmamdstigmds, Gmdgmog bosbal
3babEeMgdol ds35mEgdmmgdgmo go6gdmgdol s@embgdmdal dgdmbgzgzadn noﬁ)bababggo.z@

3963569 mo@gMmoGMmada sMbgdmdL sMsgMmmagzatmgsabo dgbgommgds ,306M39ms0
dam3amgmdalb smeagbab” gm@Inmomgdol dgbobgd. sg&mEms bobarmn 300Rbysl, Gm3 gL
BMGHINEomgds dmbomzobos s bmangmo Jgdmbggzedn, bosgm.* Bogsmoms, sgsMnnl dgwa-
350 3056950 83&™M3mdomal 39390930 3g38mbzg3530, obrs(z Job aDsbgdals sMsbsnn
3390 3036 98 ymdmEgl, ngn 85065 396 300Rbg3s 3EObss35MN 3 93&MIMdama. md(3e, sbgm
d93mbg93530, bo@ Moo Mgb@o@m 300l gboo 306Mzgmawo damdsmgmdal seaqbol dobss@lbda
3mM00dMgd96 dbmemme 03 Jpgm3omgmdobmab dosbrmmgdsl 56 baBommdmag gomabadmgdsl, Gm-
390 B0sbab sMeMbgdmdal dgdmbggzedn nombgdgdos.

Bmaos, 30M39mamo dpamdamgmdal smoagbal dnbss@bn Lbgomsabbzegsst s@gzommgsl
0dgblb 030l 3abgg0m, oy Go Labob bosbos sdpasto.

6.1.1.1. 363dmbgdMmngn Basbab smeagbs

abg-ob 2563-g 3mbmol 30M39mo Bsbomol Bobgozom, stedmbgdmnga basbabmgals 858 gcns-
&0 3bsdmanMgds dgodmgds Immbmgbom 0dbgl dbmemme 396mbB3gdmmmdam 3330w aob-
LobE3MYYE d93mb3z939830. 83sbmasb, 249-g bl 3g-2 bobamoo gomgsemobbnbgdmmo Ggb@o-
&E0d 3O EgmEgds dbmmme bogmal 96 Lbgmnmol ©obnsbgdals 53mbggg9ddyg. dgbodsdabog,
qmod&ne LodsGmamadn M358 gMasen@n Dasbol sbsdmanMgdol ghmswgmo gbowm Ghgds
249-9 3abemol 3o6hggmo bobomom gsmzgomabBobgdmmo bo@yMom MgbE G s0s,” Mo Jgodmg-
35 a0dmabo@mb dmzgsemob dngM Mondy Jdggdal gobbmm(309mgdado 96 J39mgdabash magal dg3s-
3965d0. dogsmomsm, dmgamgl dgndmgds dmgmbmgmb, Bodsmmb ob gosbsmam®mb 300gmhobsbg-
60, ZmGm, b30b RsbIBgM0 56 Lbgs Lobals doboms, sbggg WoMymb aMbgdal dgdmsabzgmoa s@sb-
Bmfo 0bgzm@3o(309, ma30 3g0393mb 08 LanEMBmm bgmMmIs(300L 3odymagbgdobagsb, Gm3gmas
356 5M5396mbogMa Imadmgs s gbgds Lbgs oMol 06@0dno (3bmgmgdol bygMmb s Lbg.*
65Jmbgd6M030 Bosbob 865DMoNEgdabalb Imgsemol J35wmqds o MBmddgmds BndsEmyymas ndab-
396, ®m3 53 9L obsMsmgdnma 3060l 306356 mo damdamgmds — bo@ Mo s 5Md G-
00, 249-9 3qbmob 3oMggmo baBoemal dmsgamn dobobos 6o bsbal 303ygbgdmabmgol batgg-
30l dg3(306909, M3 3MdgmbgdMago Loggmal s 06GgMgLbol do@gMnsmads(sns. myd(3s, gb
o0 J3s M330Lmg5© of godmMn3bogl 08sb, H™I bmgogHo dgdmbggzeda sfombgdmogn Dasbal
5003 960bsm30L LEMM L BMMO0 sbsboM KRB0l gomgds asbogl bogom.

43 Priitting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Ver. Luchterhand, 2006, 340.

44 Schmidt R. Schuldrecht, Besonderer Teil II, Gesetzliche Schuldverhiltnisse, 4. Auflage, Verl. Dr. Rolf
Schmidt, 2006, Abs. 1096.

45 Erman W.BGB Handkommentar, B. I, 12. Auflage, K6In, Verl. Otto Schmidt, 2008, 919.

46 b, 0dag, 919.

47 Statt aller Hagen in: Lange H., Hagen H., (Fn. 1142) S. 59, 61. o;moogdsmos Oetker H, Miinchener Kom-
mentar zum BGB,BGB § 249 Art und Umfang des Schadensersatzes, 5. Auflage 2007 abz. 182.
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6.1.1.2. §mbgdMngzn b0s5bab smeagbs

JmbgdMaz0 Dosbo gamaw MmEgbmdada gobdmIgzemo s Fmemn sbsdmonmgdom 3m3356Lo-
90000 JMmbgdfMngn sbs3oMans. JmbgdMngn bosbal, abgzg Bmam(z Jmbgdal (56985 gbg-0m o
560b 33080m© 3bLbobdrgMnmn.® 49635600l ggEgBemnn bobsdsMmmmb gowsbyzg@nmadols
05656300, Jmbgdcngn Bosba Bamdmamaqbl 5o b3nbrs LadsMmmmgdMng, 508w LadsMmaommsb
©5353306 937 930m6m80 306 3obLbobrgHadsl.

Jmbgdmnga bosbals dgdmbzgzeado Dnsbols sbsdmanmgdol M3nmzgmgbo badysmgdss basbal bs-
Gfom MgbBOGE0d, by 30M3z9mawo dpagmdamgmdal smwagbs. 249-g 3mbmolb 3ofMggmo o
dgmmg bsbomom gomzgamabbobgdmma Dasbol 865bmanEmgdal Ladyemgdgdol gs8mygbgdabsl
30639 J0Dbo® Mbrs gobz0bommma 3MgaGmmab bymdgmbgdemmmdal nb@gmMabol o330 ©s 53
0b@gMgbols e ©s3359MBaEgds. MMM P dal 53 3bom (335 3sbbbgsgmgds bos-
bob 5bobemom@gdals Lbgs Ladyemgdgdobogsb ndom, HM3 sbsMamgdmm oMb s53mdMseggdl sbas-
69d9emo Loggmob dgbshmbgdal, semagbals s sMs Mmoo 3MB356Ls300L Jomgdol 068 gHgLo.

5bndbmmo boggomnb smeagbolb abgda gobbbzszgdamoas 080l dobgog0m, oy Mo Loggmg G
Loboom ©aD0sbEs. Dnsbal smEaqbabsl, LBmMgo ©sDasbgdmma bogmal dmbgdowsb gsd8mdwmnbe-
69, bbgoabbgs 3Gmdmgds@ntn bagzombo ahgbl msgl, Hmdgmas §3gd8mo 046908 gobbomma.

60300b ©3b036930b Jgdmnbzg35d0 abo smEaqbolb Ladmsmgds bogmol 5390985 56 sbemom
3933m25.%% 53 M oM gAbsG g0l ImEol sboMomgdnmas sGRg3s60 Mbos ass3gmmb g3mbm-
303960 G968 089 Hmdol gomzemabbobgdoo.”’

6.1.2. bagoab dg3909ds

d93991980L abom Bogmob semeagbs 8bg39emmdsdn donmgds dbmeme 03 dgdmbgggzeda, o
030 393909d5@0s. 335Lmsb, 49M35600L LobsdsMommm 3Msg@nzolb dobgognm, 249-9 dqbemal go-
3myg6980bamzal 860d369mmmds o6 53L, 9y Mo MEgbmdal sbsbsmggdl bagnmmgdlb bogmal oc-
©3965.%2 Bog0moms, 506036wmo dnbemab godmygbgds ©o08393 35306s(3 30, Bmgbos bm(s0-
9©9ds ob0sbgdgmoa Lobmolb LEMmo Mgsdomo@szns, Mol dgogasesi 0go 93mbmdogneo,
8996030960 5 FNbJombomymo mzgembasbdmabom smat 0gbgds dJobo 3oMzsbogmn dpgmdsmgm-
30l 006G M0. sbgm ML sbaemn Lobmab moMgdmmgds dgodmads LogHdbmdmawass 90gdsdg-
3dmgb dob LeByob waMgdmmadsl.?

249-9 3qbmmsb ©s303d060gdnmo LabsdsGmmm 3Msddonzs dgbadmms sMabodsmommnsb
3amdomgmdadn 9496959l dmzamgl 3Mgo@m&al dndsmm. 39Mdm, o o3 0fgbl 3Gmdmg-
ds, MHmIgma(3, 306356 3am3scgmdabmsab dgosmgdom, 3Mgo@&mmMab m3gmgl dgmdscgm-
3530 Baygbgdal 30330M©gds. o1y bgdmo dmyzobamao Bogsmomal baggmdzgmbg 303bggmagdom,

48 Erman W, BGB Handkommentar, B. I, 12. Auflage, K&ln, Verl. Otto Schmidt, 2008, 926.

¥ BGH (GrZS) 98, 212 (217);101, 225 (2271).

30 Prijtting H, Wegen G, Weinreich G, BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 340.

51 Qetker H, Miinchener Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage,
2007, 53%. 309.

52 NJW RR 1989, 332.

53 BGH 102, 322 mit abl Anm Grunsky JZ 1988, 408 f und Emmerich JuS 1988, 988 domnmgdsemas: Erman
W. BGB Handkommentar, B. I, 12. Auflage, K6ln, Verl. Otto Schmidt, 2008, 920, Abs. 15.
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dgazodmos o35b33b600m, MM 3MgEoGMM0 MgomyMsm MdMNbogds oM dzgm, 3oM3zsbogm
3am3omgmdal, 539w ngo 0dgbl 03s%g 9@ L, 30Mg Dosbol BoMdmdmdedog 3dmbws. sd0@m3,
30b56d9bmbamas, 249-g bl 35dmygbgdabolb Lom@3abgnmaw Jgusboglb ymggmo 3mbzmg-
&mo d93mbggze ©d dgbadadobam asbobsdmagmmlb gs8myqgbgdol gomamada. @3ocggmgl ymg-
mabs, 89930mgdgmns ©830(3359m 3MHM3ME(30mmds dmgomol sGsdommnmbdmngd J3gwgdsb,
530356 dggabs o B0sbal sLsbsdbEeYMmgdmae gobbabmM(30gmgdgem mmMbabdogdsl dmmMab.
LEMMgE 56036l gomgamabBobgdoom Ybos dgxsbrgl g3mMbmdngnma M96@sdgmuMmds, Mal
Logmdzgmdg MmO 0gbgds mMogg dbomal 0b&gMgbo s 3obmab, 56 Imbrgds 3Mgon@m-
0L 3M065bMBngH BoamBstgmdada Roygbgds.

6.1.3. 6ogmab dg(33m> sbemom

bogmol dg(33mms sbmom Basbol 56sbmonEgdals 3oz gfma badmsmgdss. 83 @gmagd@bo-
doonmgdmng 0bbGoG @b ©s39330Mgd0c M@ gMsGMmado sMsgMmmagammageba dgbgommgds
5MbgdmAL s 0gn bbgaabbgs mzambsdMoboom 560l 3Gmdmgdsdneo.

960m00gMm0 bs3ombo, AM3gmmeb s 39330Mgdomas 93@mMMs dgbgomgdgdo oG nymys
5 gMm3sbgaml g3mbzgss, 3zsmm3zbymo 60dbom 336LsdmzMAymo 3oMmzgmomn dmbIsmgdal
La3bgd0l sbmom dg(33md. 39MdmE, sbgmn bogmalb LEMMmoE ©sbDNsbgdal dgdmbggzsda dabo
dg (33 00960 bogmoo 3n0fbggs 249-9 dnbemal 30z BsBomom gomazamabbobgdmem bo-
560l 565D Mgda. dogsmomsm, sbama 838mImdaemals abnsbgdals dgdmbzgzeda dabo 3gzzme
03539 3mobobs o babgmdal sg@&m3mdomom bomdmowagbl bo@nmam Mgb@ndyz00b gbom boos-
Bal 565DmaMgdsb.

0913(39, 333mM3bxmon 60dbom g56LsdMgMMmN, FgmMown dmbdamgdol Bogmgdmeb s 3o3-
dotgdoo bbgowobbgs s3@mMal dgbgonmgds ©s LobodsGmmm 3Mog@ngs gHmdsbgml o6 53-
obgg3s. Lobodsommm 3Mag@nzob dobgozom, MmEgbs a39Mmgbmmo bodbom gsbbsdrmgMmmn
39mEo0 Imb3omgdal Logbgdmab g30d3L Laddy, dgbodmms Babo smwagbs o6 nymb Mgb@odgmme-
0 5 dbemom dg(33mo YBO™ 3mdagdosbo ngmb MmamE(z 3HgoGmmabogol, obg dmgsmabsom-
30b. dogomoma, dgmMamn 3mbdsmgdal 538 m3mdomal sbnsbgdol dgdmbggzsedn, obo bmgngm-
o0 65Boemo Jgadmgds smagbob o6 943990985Mgdmwal o ob sbemoo bos 3go(3g0mmb.> sbgom
Mmb Dosbol d0dygbgdmal batxo dgbodmms smgde@gdmmgl o3@m3mdomal mofMgdymagdsb.
LEmEgE 8308m3, 39M3sbool BgogGsmy@a babsdstmmm 3Msddonzs nbfgds dgbgommagdol 396,
M3 sbgo dgdmbzg39d0 eDNsbgdmma babdato s38mImdarmals ggms sbmam 249-9 dqbrmom
35035m0bb0bgdnm bo@nmom MgbBoG 0oL yzgmady Mgb@edgmu® BmM@Ism Mbws Rsomgs-
mb.% bobodomommm gbgommgdobasb 4oblbgogqgdmm dmbobMgdslb 553000609896 (35 3gmmo o3-
®™6930,% GmImgdo d00Bbg396, HMI sD0sbgdmmo Bogmol dg33ms sbmom 8ol Bodnoom
LG (00L BMMISY s 0g0 dogzmmabgds abs-b sMs 249-g Bqbemal, sMsdgo 251-g daqbeals
(B0sbab 56sbEmonFgds) Mganmamgdol bggemb.

34 Priitting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Ver. Luchterhand, 2006, 340.

5 BGH 66,239,247,92,85,87f, VerR 1972, 1024, NJW 1992, 302, 304 domomgdymoas: Erman W. BGB
Handkommentar, B. I, 12. Auflage, K6ln, Verl.Otto Schmidt, 2008, 919.

Schiemann G. in: J von Staudinger, Kommentar zum Biirgerlichen Gesetzbuch (2005) Vor § 249 Abs. 182.
8b0ndbymbg aboemg sbgzg Schmidt JuS 1986, 517, Soergel domomgdeemos: Erman W. BGB Hand-
kommentar, B. I, 12. Auflage, Kdln, Verl.Otto Schmidt, 2008, 919.
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39635600L GgogMomu@n LabsdsMmnmml dmbobEGdSL nbasMgdl sMsgmmon g96M3sbgmn
39(360960. 8omo 5bG0m, 0dabamzal Mm3 J8ggds Rsnmzgammlb Bosbal sbsbmon@mgdsw, dmags-
(05, 3mz5mmgd 3Hgo@mAL Josbmemb 08s39 Lobgmdol o mamgdamadal 3Jmbg sbomo Bogon,*®
3bg) oma gL ob g3mbmdo Mo dgmdsmgmds, Mmdgmaz dosbal sMesamdolb dgdmbggzeda nom-
bgdgdwo.

bgdmonddmosb godmdmnbatmy, dgodmgds 50b0dbmlb, Mm3, dombgoszem s38mGms dm-
LoBMYEgdal goblLbgaggdabs, gMma Med bomgmos — 30Mzebgmon damdstmgmdals bEmmo semwag-
bs bagmgdab 3@ qbmdol dgdmbzggzedn domn dg39mgdal, bmmm agzs@mmzbymao 6adboo 356-
LadmzAnmo s 3oMzgmaen ImbIsMmydalb 603mgdal gdmbggzedn — doma sbmom dg33mab
adomas dgbadmgdgmo.

249-9 39bemol 303myqbgdal dgbodmgdemmds 9334399 ©agds abgmo Logbgdalb asbswammg-
30l dg3mbgg3e90, HMImgdoz o6 M0l a3z5mmzbymoa 603bam (unvertretbar) a56bsbdmzMmuma,
o6 ofnl IgmBan dmbIsmgdab. sbgmo bagmgdol LEYYm smEagbs BaMdmmagbgmoas. M3,
5 0gds qbs, gb 03sL o 6ndbagl, MHm3 dbgeglb dgdmbizgzgddo bogyMom Mgb@oGmas bogm-
0omE dgdmgdgmos ©d sDIMamgdnmds s9(30mgdemom Nbes dodsMmmb 251-g Inbmom gomgs-
mobbobgdnm basbol sbsdmanMgdsl. sbgomn dgdbmnwgal sMbgdmdol dgdmbggzedn 396mb3wgd-
ol dmsgatn dobsbo, on(335L 30Mab bgmdgmbgdmmdol 0b6@gfMgbo, 13565 3mebdg aosnbggwms
5 gomEs 830bs, @gmod@&n® bogdgms 1dg@&qbo bobomolb 8ndsma 249-9 Jqbmob godmygbgds dg-
mdmgdgmo gobgdmms. Mo mdds 1bos, 39bmbdpgdgmads gonmgamabbnbs smbndbmma bagmmby
3 ba@mMom MgbBo@n(3000 3omzamobbnbgdym basbol sbsdmen@madaw dnnkbns Bogmnlb abgm
damdamgmdadmg smEaqbs, Mmdgmag dojbndsmufon sbemmb oMol ol 30Mgobmge damds-
Mgmdsbosb.”? 30mbgzobg 3sbabol go3gds, o Mo bbgomds Jgadmagds sGLgdMdwglL doMhgsbogm
5 dmEaqborm dagmdstgmdsl dmmal, Mormmos. gMm-gfmmo d3mbsdMmgdom, bs3dsmobos smwag-
bo 3am3atgmdabs s 303mmg@® damdstgmdsl dmmab o6 sMbgdmdogl ,oMbgdomo bbgs-

« 60

M65%.% 585bmab, ggc3sbnals BgogGomyma LobsdsMomm 3@ 0300, 0130bosmzal, Hm3 5333560

s@bgdomon bbgomds oM sMbgdmdogl, snamgdgmos bosbo smoaglb ,dbasgbo s Msbsdsma ma-
69399m930b” 3Jmbg bogmooc .’

»60300b 9Mm33356m36980L" LoEagbo LagnMmms semagbama bagmal m3z0bgdgdal mda-
929860 dggeobgds. ggobgdalb Mdmagmgbo 3H0@gMandans badmdsmsdm dmbzedn @sd3z0Mg-
o dgbgnmgds 335 019y 08 bogmolb mz0bgdgdmeb 839330690, abgomn 360dgbgmm asb-
bbgoggds, MmIgmo(z bogmol mofmgdamgdsl o6 83(306093b s dob go8mygbgdal bgmb o6 xdemals,
o6 BoM3maaqblb sMbgdom gobbbgaggdsl s, 3gbadsdnba, bo@Mam Mgb@ndy(300L e 3m-

mgdgm 30638«"0360[).62

58 Lange H. Schiemann, G. Schadensersatz, Handbuch des Schildrechts in Einzeldarstellungen, Bd.1, 3. Auf-

lage,Verl. Tiibingen : Mohr Siebeck, 2003, 215.
5 BGH NJW-RR 2003, 1042, 1043; G Schiemann, in: J von Staudinger, Kommentar zum Biirgerlichen Ge-
setzbuch (2005) Vor § 249 no 43 ff.RdNr. 182; Hagen in: Lange/Hagen (Fn. 1142) 59, 62; ausf. U. Pic-
ker (Fn. 1142)159.
Lange, H., Schiemann G., Schadensersatz, Handbuch des Schildrechts in Einzeldarstellungen, Bd.1, 3. Auf-
lage,Verl. Tiibingen : Mohr Siebeck, 2003, 215.
' BGHZ 92, 85, 89 - NJW 1984, 2282.
62 Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck
Miinchen, 2011, Abs. 316.
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60300 M0l ,,03653360 MmaMgdymgdab”, Mmogbsg bogsbo bndogd@ Mo, magobo mzabg-
39800, @D0sbgdmmo 60ogmal Msbadsmdbndzbgmmasabns. gatms 33abs, gb 30 gfando ammob-
bIMAL oDMOmgdmma oMol oG gFnsmyMa 068gMgLol gomgamabbnbgdsl, sgdgmzg bog-
00 M9LG0EYY (30000 sbdEa b0 5S35 E gMnsmMn 3M33mbgb@ ol 3bgL39mmdsdn domgdal, Mo(s
bymdgabgdemmdal 068 96gbob o3zl 3Labymgds.t?

03 d93mbgzg3530, 01y Bgdmon sx0bndbma ,,60300b gBMa35MM36980L s MEbIdIMN MnFgdy-
m9dob® 3008 gM09dgda 56 oGl ©s3doymagamgdamao, bogGam Mab@nd 30 godmMazbyymoas
3 3MgE0@mEM0b 3mmbmgbalb gmgds basbol sbsdmem@gdol Mmomdsdy ybms gsbbm(30gmogl
251-9 3bmoab 3oMggmo 6oBomol Loggdzgmbg.* Go mds Mbws, 50bodbymo 3MH0dgMHomdgdals
o9 330ymgamgdmmdal dgdmbzgzedo, megeE 3MgoGmmo 3oMasglb dmgzamabash Bogmmom
M9LG0GME00L abam Dasbal sbsdmaMgdal 0b@gMgbl s dob dgdemns Moo mgdzsb dbgesl
dgbEmgdady. o9)d (3, sbgor MM, Fbsmgms dgmebbdgdoom, dgbadmms 3onb(3 gobbm(309mmmaL
B05b60b 565 gds boGMom MgbGo@nnolb 3abom, oy dmgamal dogH sbomo bogomal dobm-
9850 3Mg008mE0 Rscmgmal Dasbol sbsdmonMgdaw 249-g Inbmol 30mmdgdal dgbadsdaba.

6.1.4. 503965 3060l R%363Mngmmdabmgzab Basbab 3ayqgbqgdab d93mbzg353n

30b0 MM b LymngHo @ 30300, 35bbb3s398000 369 3MEMbgdgmn esz0gdnbs @S MaMbgdabes
5 3580300 dgmobgzobogseb, ndags6n boggomal bgmymezss, BmBmob gsd3mba@zs s godmadzgs msbbom
dgydemgdgmos. sbgo dgdmbggsedn LaydmmMgb 3G gtnsran@o boggmalb bymymesdy, GmImoab
MMbLS(3 EIBIMOmMgdnm 30Mb Jgdmos Bosbolb 30dygbgdmobogsb, gmaon 3m33gbLbaganl bo(s-
300, 3moobmgmb 3063s60gmo dpgmdsgmdol smoagbs abz-0b 249-g dgbral dobgognm.®®

3060l ©aD0sbgds, 249-9 3nbeal 3g-2 6sbamol 30bbnwsb godm3nbamyg, ammmobbdmadl sos-
30060l Lbgmmol oB0s6gdsL.% sbsDmomMgdol gd398mgdomgds Lbgmmol nda3060 obosbgds,
Amdgmos, 94030b ©abygbal msebobdaw, Logntmgdl s3dmmoGmGanem 33Mmbommdsl, sgfgogg
6930b3ngMn Labob 33MMboemdal, GmIgmog LogoMms oMol godmgsbdmmgmgdobscmgal. 53530
0gmobbdgds LaMgsdomo@ozom mboldogdgdn, babamdmoagsw dmbdsmgdomn adbdamg Ladys-
93900l (Bogomoma, 0bgsmomal g@mab) d9dgbs, @sbaMmamgdmma oMol bassbmgmgdgmo bob-
mob 8mbymds 9@ mob 3mbabdsmom bagn®m smdmMgzommdoom, sdoMmomgdamal &MmabL3m®En-
90 bLodgn30bm 39bJ@ o3y s Lbg. aoMmms 380by, 365bEeMMgdsl 9d3989ds6gds abgm bago-
m9093mob 539330653 nmo 35 gdomn bafxgdn, Mmamtoz oMol sbeGomgdygmoa oMol
dmbobyymads dobo mgobob B936930L 80y o 5.9.%7

3oM0bomgob Dosbol doygbgdal dgdmbzgzedn dmgamyg 3obybobdagdgmos sfs dbmmma Lbg-
ol 938 o) 08 MOAbML ©sDNsbgdabmgal, sMsdgm obgmn ofmymaomn dgmgagdobomgabss,

63 Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck
Miinchen, 2011, Abs. 312.

6 BGH NJW-RR 2003, 1042, 1043 dooomgdmos: Schubert M., Beck'scher Online-Kommentar BGB (Hrsg.
Bamberger/Roth)21. Auflage, Verl. C.H. Beck Miinchen, 2011, Abs. 318.

65 BGH NJW 53, 1386, RG 94, 3, 148, 122 domomgdymos: Schellhammer K., Schuldrecht nach Anspruchs-

grundlagen, sant BGB Allgemeiner Teil, 7. Auflage, Verl. C.F Miiller, Heidelber, 2008, 636, Abs. 1269.

Schiemann G. in: J von Staudinger, Kommentar zum Biirgerlichen Gesetzbuch, 2005, 217.

87 Priitting H,. Wegen G., Weinreich G., BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, Abs. 40.
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AmgmMozes gbogdmmmannMo s bymogo §Mogdqdo. s3sbmaeb, o ool o3nmgdgmo, HmA gb
&M538980 30bgdmdMng 39330630 ngmb bbgmmob Gm3gmndg mEasbmb ©obnsbgdsbmsb, by 3ds-
0b0s gobabodrgmHML oo sEdsmmds ndabs, Hm3 bosbab godmdbzgzn Jdgmgdal sGembgdmdal
393mb3g3530 LyogHo s BLoJmmmaonMo G330 o6 oagdm©s.*

30M0bomzol bosbal d0ygbgdol dgdmbzgzedn @aboMmaomgdmmb o6 gydmns dmgamoal 8ogm
249-g 3gbeob 3g9-2 bobomol dabgmzom sbsbmon@gdamo gumemo mabbs gsb3zsMamb msgabo
dgbgmgdabedgdm — dob g3obmgds obbol abbmdMogo as3mygbgdal gommademagds. sbe-
BoDmanEgdgmn mabbob mgbmds 30 4960LbE3Mds oM (30mmgdgmo bk gdal esbasmndgdom,
99030l 3096 ©603b4ma 3 30Ebsrmdol batiggdalb gomgzamoabbabgdom. LEmM L 5808m3, byb-
&o© Nbs 35bnbobMzMHML oMol 33mMbarmmdnbomzal mdngd@nmon bagoMm mebbal mmgbmds.
B0sb0b 30dygbgdgmo o6 sl gomEadamo asbbomb abgma batign, GmBmab bogoMmgdsg Mgo-
O© 56 3MLYdMAL. dogsmomse®, M) EdBIMIMgdmmo 3ol 339Mbammdobomgzgal o6 sfal s4-
(30gdgemo 30bo 3mmazbgds LGd(MbeMmdn s sdsbmsb, 3oL 3yogl abgmn s@sdnsbo, MHM3gmacs
Lobedo dobdg 0bENB7AL, Dosbob Jodygbgdgmo o6 50l gomEademn, 8565bEemmML o3 bG)o-
(30mbsGm0 3 39Mbommds s 56 (3 db3sM g 30Mab botxgd0.2?

Bmam@ 3 gdmambndbyymneasb hsbl, Lbgmmob sbnsbgdol dgdmbgggedn dbmemme ol Mgs-
&0 batigo sbsDmanEmEgds, HmIgmoa(z bagoMms b MmBgmas @obsMomgdmmads 1339 asbboos
3396bommdabomgol. 5ggeb go8mdmnbaty, 249-9 3mbeal 9-2 6sBoemals Laggydggmbdyg, Bosbals
3bsd@on@mgdol 3mmbmzgbal s9y30mgdgmn Bobadnmmdss xobdMmgmmdal smwagbol Mgomun
dgbadmadmmdal s®bgdmds (abgzg Bmam@ 3 sD0sbgdmmo bogmalb dgdmbggzedn, dabo smoag-
bob dgbodmgdmmdals sMbgdmds). babssmdmgy dgdmbzgzedn, @sDoMmomgdmmlb dmmbmgbolb mes-
m9dd BoMdmgdmds abg-ob 251-9 6 252-9 dqbmgdol bLogymdggmdyg, Gm3mgdas nmgsemobbnbgdl
B0560b 565bEomEgdel gumawa 3m335bLbaznal Laboo.

7. 9bsgdgemm g33nEMgds

BmamO (3 sMsgmmbgem 5cnbndbs, bosbal s65b@aMgdal Lbgs Ladmsemgdgdabasb gobbbgs-
39000, 249-9 3qbmo J0Dbom 0boboglh smmagl ob doMzgmemn Bamdsmgmds, MmIgmoaz Dosbal
3b0DManFgdob 3ogomEgdnmgdgmo go6gdmgdal bomdmdmdadmg sMbgdmds. dgbadadobaw, dm-
3omab dogM aomgdmmo ymggma3zoMo Fumamn 56sbmonfgds dndstommmoas LbmMgwm 3oMggmsewn
3amBomgmdolb smEagbabigh s oM bosbolb gymewn 3m33gbLas00bzgb, Gmammi gb 251-9
dqbmolb dgdmbgzgzedns gomzamobbabgdmmo. ondzs, 249-5 3qbemal dgdmbggsedn, bdoGow
36mdmadnMos 3Mgo@m@al dogf Dosbal semeaqgbobsmgal domgdama 3m33gbbsznal Jobbmd-
0350 359myqbgdal o) (30mgdemmdals bs gomba. 3sbyybo Mbos gog(39L Jombgsls, gommgdamas oy
M5 3M90GMM0, 30mgdemoa s6sbmon@gds Bod@mdMogaw gs8maygbmb ©s obsgmb Bogmal
semEaqgbobmgal 86 3 30@mbsmmbdobomgals. sxbadbymo god@n dom YPG™ yyMobamgdo s gobso-
35mobb0bgdgmos, ®m3 ngo dgbadmms 3Mgo@mEal gbogmdzmm as8womgdal bLogmdzgmo
a3bEgb. 30ds@mbgdymn sDMab Bobgozom, 38 Mmzgembasbdmabom, gMmBsbgmabagsb ¢bos asnday-
Bmb 3060l 63BN gmmdobocmgzgal basbols 30ggbgds s bngmal @obasbgds.

8 Erman W,. BGB Handkommentar, B. I, 12. Auflage, K5ln, Verl.Otto Schmidt, 2008, 824-925, Abs. 38, 39, 40, 43.
0 Bgo00. Zeuner JZ 86, 640, Grunsky JuS 87, 441, Bomoomgdayemos: Priitting H., Wegen G., Weinreich G., BGB
Kommentar, 1. Auflage, Verl. Luchterhand, 2006, Abs. 24.
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7.1 3060l x363Gngmmdabsmgal basbab dnygbgds

bbgmmob abnsbgdals dg3mbggzedn sbsMamadymb o6 og3b gmgds, magobo Jgbgoemy-
3053936 a53mnygbmb domgdmmo s6sdbmeyMgds, safmgmgg dmombmgmlb 03 bofmggdal sbsbmay-
61905, BmImob BogBmdMago LagnfMmgds K9 o6 odEasMs. 3d535mMNMdE, 39M3sbnnl GBgLgMs-
3o babadsMommmd obsMamgdnmb, Gm3gmoi m3gMs300b dgmgase @emhgbama dMadgdal
3mbadmMgdmo© 0mbmgms 3mabGngnMo Mm3gMmsz00bomzal bagnmm mobbals sbsdmonMgdsl, wo-
o gob&s 038 Im@ngom, Gm3 Jgmgaol BobobBstn aobgg®gds dgudmgdgmo agm, ol asdm(s
m3gMd300b RdGoMgds 83 g@&o3dg o6 nym 30bobdgbmbocma.

bbgmmob ©sD0sbgdals b gobIMMgmmdabomgol bbgsoazema gbgdals dnygbgdalb dgdmbgzgzsdn
obaMdmMgdamo gomEgdymons, domgdmmo 3m33gbbsns asdmaygbml 33mMbommdabmgals o6
333mx0b3Mmmngmgdobmgzgolb bagamm Lbgs mmbobdagdobasmgal. 253-g 3xbemal dobgozom, obamos-
mgdmmb g30domgds 508308 gM0srm@o Dnsbobmgol sbsbmeyMgds dnnmmb guman godmmAgbal
30Bbom. o) obaMamgdaml 9465dmms Pmgds, Bmgombmas 33nEMmbommdals ggod@oymco batgg-
30l 963bmom@gds, 253-g9 Fqbmo 306853005 mog0lb sBAL. ngogg gbgds 249-g dqbemol 3g-2 Bo-
Bombog, Mmdgmoaz go63Gmgmmdabamgol Dosbols doggbgdabsl bo@mGam Mgb@adonlb Babl
0@a96L. LEMMgE 530@m3, 3oMabomzol BaDagnEa Dosbal doygbgdal dgdmbggzedn, mbros Jmb-
b 86 god@onmn, 563 3MbiMgG Mmoo bosbobs ©s 3ol obogomsm Lagomm bofmggdol wo-
obgofndgde.

7.2. 6ogmab ©3bn36985

LENmOsE asbbbzeggdnmaw bywgds Bomgdnmo sbsbmaMgdol 458mygbgdals b jombo Bog-
00l ©3b0sbgdol dgdmbzgzedn. of aboMomgdymb ol s®Rg3060lL mogabngmads. Labadsm-
om 30398030l dobgog00, @sDoMmemgdymb dgydmoas mogabagmow gssbyzo@mb domgdaymo
9b0DMnEadol aodmygbgdolb bogomboa, 569 asbbodEgMML, MgsmyMaw Fmobdomb oy oMs 0go
006bsL Bogmol smag6ob.”? Bogomomaw, 538m3mdarmoal ©sB0s6gd0l Jgdmbggzedn, 3MgodmL
dggdemns domgdgymo sbsbman@mgdom dgo390mb 938mImdamo, 56 ©sGM3ZmML 0gn ©dbSbgdym
3am3omgmdada. 3mzamgl mMngg dgdmbizgzedn gzobmgds ol ogm go8mbggmma bosbal 565ben-
0980l 3omEgdnmgds. 938mImdamol bsszomngsg dpgmdemgmdsadn o@mggdaol dgdmbggzsedo
SbobabManMmgdgmo mabbs gobabodmgmgds bogmal dg39mgdals bofmggdol 30dmmg@ Mo gosbgos-
039800. LobodsGmnmm 53a356 doam3sl sbadmmgdl 08 sMandg6E Dy oyHLbmdom, Gm3 dayg-
bgdmmo Bosbol dgmgaem 3Mgo@mmal Jmbgds yggmes dgdmbgggedo 330Mwmads.

3936096980 bdoMow 53008039896 LobodsMmmmlb 8da356 Joamdsl s dnohbgzgb, Hm3
3basgbo dgbadmgdmmdal sGLgdmds J36ab Mboggdgmm asdoMadol bogmmbab.”" obesemy-
b dgmdmos 3698g6Das B53maggbmb abgmn batigol s6sbmeymgdsdy, Gm3gmos Mgsmn@oo
3ol o6 gomens.”? LBmMg 830@m3, oy Bo@ Moo Mgb@odoobmgol asb3lobdmgmgmns obe-

70 BGHZ 61, 56 (58), 66, 239, (241, 76, 216, (221), 81, 385 (391) domomgdumos: Looscherders D.,
Schuldrecht, Allgemeiner Teil, 6. Auflage, Miinchen, Verl. Carl Heymanns, 2008, 305.

Anw Komm-Magnus §249 Abs. 17 domoogdyemos: Looscherders D., Schuldrecht, Allgemeiner Teil, 6.
Auflage, Miinchen, Verl. Carl Heymanns, 2008, 305.

72 Looscherders D., Schuldrecht, Allgemeiner Teil, 6. Auflage, Miinchen, Verl. Carl Heymanns, 2008, 305.
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b. Imfmbgcody, bsgytom G9bgog300b IGobiodo bagommggmbs @s 390mdsbool bsdmgscrsgm
Foeggbols Jobyegom

Momgdamab 0b@gfgbo, smoanbmlb oM gobwgmn dpgmdstgmds, ndmoznmszg bos asdmodn(zb-
mb 3abo dgbedmgdmmmds, maz0bo dgbgmmgdobsdgdm gsdmoygbml domgdmmo sbsdmanmMgds.
3B gdnmb bos ©g35mmb Mdbbab 30BbMIMngn absfxgs, MmamE(z gb bbgnmol @sbo-
3bgd0b dgdmbgggzedn dmombmgagds. Bobssmdoga dgdmbzgzadan, dbgsgbo MMmogMomds Mbos ©s-
M9a9momEglb 90 249-9 Iqbmoom, s®odgo 251-g9 dqbmoo, HmIgmoag sbgLMnggdL bosbal gu-
mo© 3m33gbbo(300b. 8mbndbym asdog3bol o3l sMbgdoma 360336gmmds sbabsbmon@mgdgmo
bbb mEgbmdol gsdmmgmobsmgal. 249-g dgbmmal 3g-2 BsBomom gomzgamabbobgdama bom-
®90b mEabmds dgbadmms LEmasm gobbbgszgdmogl s ¢dgd gl dgdmbzgzsda g@o aymb
251-9 8x9bmol 39-2 boBomoom asmzomobbobgdmm bosbal 565bmsnyMadsbmob Jgmsegdam.”

8. by@yMmam MgbGoGyos bogdsemgzgmmb bLydmdsmadm 3megdLab
408-9 dnbab dabgz0m

Bmam@ g bodmmdob abobynbdo smnbadbs, gbs-0b 249-9 dnbemosb s LL3-ob 408-g daqb-
m0©sb, ®m3mgdaz 6@ Mom Mgb@nd300L 30b303L 3obbodm3M396, 53 0bLENEGMEGL Mgan-
moMgdal gMmbondo doamds dgagzadmoas sdmzgnzombmo. mMngg dgdmbzgzedo 396mbB3wgdmal
dmogamn 3adsbos, dojbndomufon dged30mmb 3G g0@mMal Dosbn s semoanbmb dsb ol bo-
doMnmgdM030 3amBomgmds, Msg Dosbol BomImdmdadog sMbgdmdws. dgbsedsdabo ©gdmmgdg-
b0 gbg-ob 249-9 o bl -0l 408-g 3mbemals 3oGggmogzg Bobamgdam osfal 49638 30(39dmmo. mMngg
bm@3ds (30mbobo 0@ggbl, Gm3 30Mds, MHmIgmoz 3omEYdNm0s 5965bNONEM™ML bosbo, Mbwo
303a0bmb 0l Bpamdsmgmds, Hm3gmag 00Mbgdgdos, MHmMI o6 adEastMoym sbsdmanmgdal do-
39mEgdnmgdgmo gomgdmgds. 3gbadadnbog, bl g 408-g dqbmal 3oMggma babomal 4568568 gd0-
Lob, oM 0go0 dgaz0dmos gabgmddmgsbgmmo g9 dsbaol Labadsmmem 3Mog@nz0ms ©d nyHo-
om0 EMadsGngznom, Mmdgmaz bogzdomm domsfoas.

3963560 3obmbdgdemabogsb goblbbzsggdom, Jommggmas 396mbdwgdgmads bosbob bmago-
900 358 9amM0sbmseb ©83933060989mn baGHom MgbEoGM00lb dobssmbo s gm@mIs wdas-
mme 408-9 Igbmom gob3sG o s ngn 83 3bemal obs@hgb Lod baBomdn gobsgf(zm. dgbadsdo-
Lo, gbg-ob 249-9 8bemals 8g-2 Bobomo s LL3-0b 408-g dnbmol 89-2, 39-3 s 3g-4 Bobamgdo
306bb39390mmo gm@m3om sMgamomgdl bogymom Mgb@od im0l (3om3gnm Labggdl. od(se,
bm@3580L LogMmm JabssMbmdmngn Abgsgbgdol gsmgzgamabbabgdom, dgagadmas bl g-ob bgdmac-
6036y bmE3gdal 456356@9d0b HMLY(3 gobgrddmgsebgmmm a3 9Mdsbyymo gsdmznmagdoon.

408-9 3ol dgmeg bsBamab dobgozam, 30Mb xobdMmgmmdal ©sbosbgdal dgmgasm Bom-
0dgeo 56 93306098490 3G™Bab bamol sbabsdrmanMgdmawe Mbos dog(39L ymzggmmzgona bLom-
Bm. 30650006 50b0dbyma dnbmals JoDobos bosbolb dnygbgdedoyg sMbgdymn dpgmdstgmdol om-
3969, LoERML MEYbMds MBS oanbogl 0dal dabgogom, o s dpamdsmgmdsda 0dbgdmms
369008mEM0 D0sbol sMsamdol dgdmbgggzeda. s35Lmab, dmaswn Bgbol msbobdaw, batRmb mwg-
bmdab gobLodrgMmabalb dbgoggmmdsadn doomgds sfs Fbmmmme @sDsMmamgdnmal dJog LEMmo ob
boboemmdmngn dGM3obyybasmmdbal dgmgasm s oMammoa d53mbogamo, s6edgm sbaMamgdamal
3909mxzoDg 3ymazo mxobob s@obEmmBrmmzsbo s J3gmmbatm 30fMgdal nb@gMabgdo(s.

3 Priitting H., Wegen G., Weinreich G., BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 342.
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LoERML FMmbMZgbobMsb gMme®, K%ebIGNgmmdal sDnsbgdal dgdmbggzseda, LLg-ob 408-4
dqbmob 3g-3 boboemal dobgozom, aboMmomgdymb Mgmgds 593L dmzamobogsb babsbbom dm-
0bmgmb 339Mbammdolb batiggda. 53sbmasb, Abaszbo batigal Bobsbbomn dmmbmzgbals ygmgdoa-
Lomgal om30mgdgmos 5Mbgdmdegl Lodgoonbm ©abzgbs 33nMbommdal 30bs6dgbmboemmdals
®omdoDg. 09y 39M3ob0al LobsdaMommm 3MogG03ob gogobostgdm, Abgsgbo bofmggdal sbsbmas-
980bsmzg0b sbg3g S 30madgmns, 33nEbammdal dgmgan bobommdmMng 35063 nymb gobggcgdo-
0. 50b0dbnmo @sm 3oL JoDobns, dmzgamal o6 og3obEML abgomn gemdsmmmgdgmo batggdoa,
mImgdo(z adoMomgdamon 30Mab 33mEMbosmmdal MgsmnFon o6 dMYbggmymal. 408-9 dnb-
ol 30Dbnsb go3m3nbafy, odsMamgdmmoal 339Mmbormmdadn ngmalbbdgds oGs dbmemme
LEd oMb 8b 8900035396@gdom 3 MMbommds, sMmsdge yzgms bobol godoxsbbamgdgmn
mbobdngds, 3sm dmMab L3gzosmyMo Lod 3MAbomm saomgdalb bGMAMMds, 3o6x0dn L3gz0s-
o Dgedbgoggmmdal 393, dobogo s bbgs Labob mbabdngdgdn, HBm3mgdos N dHNb3gm-
4mxzb ©odomomgdmmolb ®o63Mmgmmdolb smoagbsl @s 30b 30Mzobpgm dpagmdsmgmdsadn @d-
69d5L. 0dobamzgal HmMB 3MgEoGMML Bmmbmzbolb aggmgds Bom8mgdgal bl g 408-g dgbemals bo-
39d39mby, 330mgdgmos 30bgdmdogl 30c356mgmo dpamdastgmdal semagbals Hgsmu&o dg-
Lodmgdmmds. smbodbmmo dpamdamgmdol smmagbal dgmdmadmmdol dgdmbgggedn, odomo-
mgdnmb gumgds 59436 basbal 565d@oMgdabmgol Lbg-ob 409-g dnbeol Logndzgmbdy dmomb-
M3mb Fmoo 5bsDMINEgds, 569 3m8396La(305 Bosbob Lobssgmme.

Mmam& (3 9006036s, b 3-0b 408-9 Iqbmo gobLs 3nOEgdnm ynMomgdsl s3sbg0mgdl bbge-
ol ob0sbgdom 96 KobdMmgmmdabmzgal 36980l dnygbgdol dgogasw asd3mbggmm bosbdy o
(300mdL sbgmo Bosbal BomImdmdal dgdmbggzedn dbstgms Ngmgdgda ©s dmgamgmdgda dg-
37300 GO ssMganmammb. 408-9 dqbmab 8g-4 bsBomol mebsbda, obsmamg-
el mggmgds 9943L 8603369mmm3560 Laggmdgmob sMbgdmdalb dgdmbggseda, 3039 Inbeal dgm-
g 63Bomom gomzgamobbabgdyma LaMRmb Bo(z3moE, dmaombmgmb 3m3396Lasns. Logydgmal
»30603369mm3060“ dbgds, Y30Mzgmalb ymgmabs, edm 3ogdamos sbsMamgdamal 0b@gfMagl-
b9 ©o 30yqb6gdmo bosbolb boboocmbg.” 360d369mmgzeb Logmdzmow dgagadmos gsbgobommon,
3og5m0md, sDsMmamgdymn oMol bLyMzamo, mogabo KebdGMgmmdal dpamBsmgmdowsb go-
dm3d@nbamyg, 390ddbsl m39mgbo bosbmaMgdgmn 306mdgdo, dsgsmomsw, dgadabmb 0bgsmowals
980, 9dOHNb39mymb 8g3&m3mdomo Nbsmdgbemnmnmo doMobmgalb gsb3znmgbomo semdm@ga-
mmdom, sbgzg Me30b0 Bobo MG Bpam3sMgmdal gsmzsmabbnbgdom, bbgsazemem dmabymb bo-
dndom gogdm s bbg. smbadbmmoa dBm3gdal dormgds Lagommgdl ghmxgMawo bmmopnmn bom-
®0b 8569350, M3 3m33gbLa300L mmbmzbob Logmdzgmo dgndmgds gobogl.

dogmbgegam 0dabs, HmMI 396mb3gdgmo (300mmdL bbgnmolb ©sbnsbgdoom o6 KebdGmgmm-
dobmgal 36960b 3nygbgdal dgmgasm gsd8mbBsgmm Dasbl, bbgs Lobal basbobagsb gsbbbgszqgdom,
39&0 yMomgds amdmb s dabo MgbGnd300L bogydgmagda 3mbicgGmemn bm@dgdom gob-
LodEgOML, Lodmgomadm dMbgol 3Moz3omRgMmM3bgdowsb aodmdwnbamyg, bogndzgmms gb Re-
dmbomgamon 350b(3 396 046908 LA s 8dMIbYFsg0. LbmMgo 330&m™3, nbgmo dgdmbzggszgda,
m8mado(y 408-g dmbemal 89-2, 39-3 o 3g-4 babomgdal Mgammomgdal domds MRgds, Mbos o-
Mganmofegb dmgswo bgboom, Gm3gmag 408-g9 3bmol 3oMggma babomomss gsbbsdrmgamman
5 6o6M3maaqbl abg-b 249-9 3bemals sboemals.

" Lofgoed3om gmmagaos, FobGmos ., dmody 8., bobody 0., dgbgacmos ., bysmtnsbo x., badot-
o39mmb bodmdomagm 3mmgdLob 3m3g6@scn, Bogba 89Lsdy, zommgdamgdoma badsmamo,
Bmgowo babomo, mdamoboa, 2001, 454.
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Foeggbols Jobyegom

CIRELS

33m930b Laggydzgmdg, dgagodmos 3odmg339mmo d93gan dofomawo sl 336gd0:
Bo@ o MgbBoGM(300 B0sbal sbsbman@gdal yggmady m3@ndomuma bodmomagdss agM-

356 o Jofomme badsMmamdn. ngo dgodmgds g53mygbgdem 0dbglb Mmame3 Jmbgdfnga, abyg
060Jmbgdcngn bosbolb sbobsbmon@gdmaem. boGmGam MgbBoGME0d mo30bn dobssGboms s
30bbgd00 30bbb3zo30985 Bsbolb s65bmaNEgdal Lbgs badyamgdgdobsgsb. bogmMmom MabGod -
300b dgdmbzg3sdn 3Mgo@mMal dmsgefn dobobns 30M3s6mgmon dpamdamgmdal smoagbs s
365 Fmmo@n 3mI3gbLa300L dogmgds.

535b0056, 30Bbob Bombggz0l aodoM@ngzgdnbomgol dgbadmmes godmygbgdaym 0dbglb Mgbdndy-
300L Lbgoabbgs abgdo: ©ob0sbgdmma bogmalb dgzgmes dsbemoom, dobo smeagbs dg390mgdals
ab0m, bbgmmob ob0sbgdolb dgdmbggzedn obstomgdmmab 33nMmbormmds s Lbg. sdsbmab, o3
1 3obob3bgma dgdmbzgzobomgal gg@m3sbgmo 396mB3gdgmo o6 s gbl smwagbol 3mbiMaGmmn
399600 Rodmbomgamlb s ngo bmaswo omddom dgdmagsmamgds. gobbbgaggdym doamdal o3-
m9bL JoMmzgmo 306mbB3mgdgmo, Mmdgma(s, NBmgdoms bagHom ngfsfmdnsdo Logmbermol s
%9636 mgmmdol goblojnmmgdamo seaomal asdm,” dsmoa dogdbodsmumMo ©s(330Ls o N bEHNE-
39mymz30b 30bDbom, (300mmMEL 306356 Mmoo 3pam3stgmdal smwagbol bLodmemgdgdol sdm3be)-
6530 Rodmbomgamo 3gdma3zmagabmb. o¢yd(3s, 3530JMmMS, dbsMgmomzgal goyM3393mmdal msg0-
36 sbaznmgdma, baszbo agMdsboal 396mMB3gdemmdabs, 30Dsbdgbmbaemns, bsdstmzgmm-
do hodmyamndogl Dmasmo smdds sfembgdagn Dasbal dgdmbggzsda bo@mEam Mgb@adyso-
ol g93mygbgdol mamdady, Moz ymggm 3mbzmg@mm dgdmbzgzada dbamggdl dob393L dgbodmgd-
mdab, 5¢b0dbmmo 80 ddEsb ©s Ly 3mamn 0b@gMgbgdowsb 3sdm3wnbamyg, Mmozom gowsbysn-
&mb, vy M bgEbl s Ladyemgdslb go8mnygbydgb 30Mgobmgma dpgmdamgmdal smbowagba.

bo@ Moo Mgb@odmznolb 3M0b3030 gmod@ Mo bodsmnmobomgol @sdobsobosmgdgmo se-
©aqbomn gbgznnl asbbmMzngmgdol gem-gfmn 360d3bgmmzgebn 3g4sbnbdns. s0badbyyeman
36063030, m30L0 B0Bb0ES6 g53mInbaty, 458mMa(3bazb gmo 3M33gbLoznsl, Mmame(y o-
B gdamo 3060l s 3dogmgamgdal bLadnemagdsl. bsGyHom MabE oGm0l dgdmbzgzsdo by-
d0bdogmn bLobolb 3md3gbLozns, MYYbwsz FYmowo, ymggmmgol Jodsmymos 3oMgobogmn
damdamgmdol smmagbalzgb s 36 MdMamme 3MgnG MMl s 3dsymyamgdab 3gb.

5 botgsdom gmmaaos, Fob8amns . dmodg 3. 6obodg . dgbgacros . byzmmosbo . Lodom-

o39mmb bodmdomagm 3mmgdLob 3m3g6@scn, Bogba 89Lsdy, zommgdamgdoma badsmamo,
Bmgowo babomo, mdamoboa, 2001, 454.
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dMBI364030 BNO6NL AMIGIEN B6M3I3NL 3dOLIVIAIBY
1.3gbsgomo

B05b0lb 3m3Gobo (56mdgdalb gobdeymgdal dggagdo dmbgbfnggdmmos LLg-ob 993-g d4xb-
00, MM3mob Msbsbdo, ,306M0, MmIgmaz 3obDdML ob gogGMbomgdmow 536 (39mgdL 6 sb-
domagdl Lbgs doMobomgol Jmbgdfmngn bosbol 3m3Geb God@gdL, gomegdamoas s565bmasnMmb
0J906 Bodmdmdaemn bosbn, o gL Bod@gdo 83300 SMOLEMGNS®. LL3-0b 993-9 Fqbmal 39-2
bobomo gobLabmzMagh Basbal sbsbmon@mgdal go8mdMasbggm aocgdmgdgdl. 83 dnbmmsb do-
3o6Mmgd0o bonb@gmgbms LL3-0b 39-18 b, GMBmab Fabggzoms(z oEHms 3o6Mab Labgmo,
358030, 0Mbgds, bogdnsbo Mg3nES(300 s 3oMswn (36mzgMgds. LanbGgMgbms, Mo aobbbgseggdy-
0 6065306mdgdn 5MLgdmdlL s s LadsMmmmgdMmngn dgmgan ©agds 5ebadbmmo mma dnbral
353mygbgdabob. Mo aobbbgoggdes 93 mMa dgbmom sy Loggomgb dmMob? s8abomgol suz0-
m9dmos sanbogl LL 3-0b dg-18 s 993-g dnbemgdab 35Lybobdggdmmdals bagmdgmagda.

030l obowggbom, o baw goalb drgsma LLg-ob 3g-18 8gbmom gomgamabbnbgdema 3o-
36 NRmgdgdol §393 omo Loggmab bgmymaysbs s Dasbals 3m3Geba (36mdgdal gob-
3oEgosl dmMnb, aodmygbgdmmn 0gbgds dgmemgdombadsmmmgdfngn dgommeon. bodMmIdo gob-
bommmos bogomm badsomab s 3mb@nbgb@ Mo ggmmaal LadsMommagdmngn Lob@gdgdom om-
603bmo bs 3oombal dmbgbMog gdalb Immgmgda, Mm3magda(z Igemgdamos bodsMmzgmmb 3obmb-
30090mmdab dgbadadanl sb3g@gdmsb.

bLLg-0b 993-g 8bema 3obyybobdggdemmdal 56qLgdL Jmbgdogn Bosbals 3m3Eebo Bog@gdal
30b3o9d0bob, 530G ma gobls 3nmmgdoom Lonb@gmgbms, Mo 4obbbzoggdss Laddnsbo Mg3y@o3n-
ol dgmobgobs s JmbgdMagn Dosbol 3m3@ebo B3og@gdol gobdanmgdsl dmmal, Medmgbow 53Lgdb
960356900 bL3-0b 3g-18 s 993-7 Fnbmada? s30mgdgmns ByYbEew go60dsMEGML, 09y Mo nom-
3mmgds bagdd0sbn Mg3y@s300b gmobzem s Mo — JmbgdFmngan Dasbal 3m3 @b 0bgm®mas3naw. bo-
boomdmgg dgdmbggzeda LL3-0b 993-g Imbemolb ImJ3ggds SDEML JoMmasgl.

Lonb@gFgbmes, Mo ngmmabbdgds Lobgmob Yymgdsda s LL3-0b 3g-18 Fnbema dmazagh oy
565 B0sbal ImIBobn ag@gdal aobdsnmgdobmzgal 3sbmbolbdagdemmdsb.
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ProsserW.L., Injurious Falsehood: The Basis of Liability, Columbia Law Review, Columbia Law Review
Assosiation, Ne3, New-York, 1959, 425.

Loddg 35603560 @odobgol Fobsswdwygy (Pennyman v.Rabanks) gbgdmes dofols bsgggmols bsbiyo-
ML, Im3sbybgd godmmdgs bogggmol Bododm  (3ognoldfsdgdamydo g@sbgdo, GmIgeac
Logdos@olbo gobps 3obygbolidygoemmdol ws§gbgoobsmgols. Reports of Cases, The Law Journal Re-
ports for the Year 1837, Edited by Montagu Chambers.

144



bsdsmorenols gambscro Ne 1, 2012

B0sbol 3m3Gobn (36mdgdals aobdon@gds gobaobomgdmes Lbgsabbgs Labgmbmegdal ©g-
mogd@ob (3690530. ob Bmdwb96 ,mRmgd0l ©sd(306985L“, ,mbodsMomm JgxndAL“ M-
30l (30m0bB53gdob“.° J98mga 35b3o Imgd3o d(3oM0 0bRMGIs(300L asbdsngds oo Lo gnoa-
dobo o MRmgdedy, 9ModgE bomabbdy,® Gmam(3 3o63sbbgoggdgm 60dobdg s gBmws ,bogdns-
BmdoDg (30mabBodgds”." 3obebabdggdmmdol oamdobsmgol dmbomBgmal Mbos ©og3@ 30 (3a-
3060,% H™3 06z (300 0gm (364 o 3batgd gobo(zos bosbo.’

MM®S 356353mmdada, bogdgms dobssmbol dabgozom, (3bowa gobws, MmA ,Bosbals Im3Es-
bo LoEg® bbgs Lodsmmmgdog bagmdzmgdl Logommgdws. gmoaddob gb Lobg o6 s@al (30-
™0bB53530L'? gBm-gMmoa Lobyg, oModg (30m3g 3obbobdggdmmdol gmGdss Jmbgdngn Dosbal
dmdGobo (36mdgdab asbdon@mgdobsmgal.!" dmsgeta 3Mab(3030, GMmAgmog Logdgoms gobbomgals
dgmgasom hodmysmnds, §3mbm3doznmo bosbol sGbgdmdes, Gm3gmoa(y o6 gbgds o3 30Mmgbgdal
939803000 8 5M(3 (35t 39 bognomgdob. '

30639ma© NRmgdobs s bomabbal (30mabBsdgds gHomo gmod@oom gosgmmnsbs xmb baem-
8m6Q8013 5 YBmEs ,B0sbolb IM3 G obn bogﬁ)‘gg“.m

»00560b 3m3@obn LogEmab® gob3sM@gds bogmmm LadsMommob 3994690l nnowoge mo-
&gMs@®ado dgdgan Lobaboss: 306, Mm3gmag Lbgs 3oMal 0bBgMgbgdal Labosbmm o361 (39-
mgdL (36mdgdL, 3abygbl 5990L ©sdastn g3mbmdngmmo bosbobmgal, mmzo Lobgbgs 0bgmEmds-
300b gobdaMgdom g3mbmdogmcn Dasbal nygbgdol asbbmobgs, 56 3ofn 3mddgmgdl oymg3-
HMd00 5 56 5dMmBIgdL 06xzMmMIo300L LobBmEL. "

B0560b 3mM3Bobn 0bgmmBs300l gobdon@gdabsl 3obybobdggdemmdal @abgbgdabmgals d93-
930 606330Mmdgdos s9y30mgdgmo: 3oMg9m Mogdo, 9b Mol ,dmEmE o boeﬁ‘ga”,w »b0obols Ima-
8560 LoEnabsb® 3sbnbalbdggdmmdal sbgbgdobsmazal ,dmEmEo LoMyalb” s®Lgdmds 0dwg-
bo 360d369mm3560 0gm, Bm3 s0bndbymon gmoad@o (36mdoma ogm ,dmEmEo bneﬁrgob“ﬂ bobg-
Qmm.18 LobGgFMgbms, Mo ngmmabbdgds ,dmEmE bosEngda.

Disparagement of Title.

Unfair Competition.

Slander of Title.

Hayden P.T., A Goodly Apple Rotten at the Heart, Commercial Disparagement in Comparative Advertising

as Common-Law Tortious Unfair Competition, lowa Law Review, lowa, 1990, 5.

Trade Libel.

8 oggy, 427.

9 Pecuniary Loss.

10 Defamation.
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One who publishes a false statement harmful to the interests of another is subject to liability for pecuniary
loss resulting to the other if: (a) he intends for publication of the statement to result in harm to interests of
the other having a pecuniary value, or either recognizes or should recognize that it is likely to do so, and (b)
he knows that the statement is false or acts in reckless disregard of its truth or falsity.

Langvardt, A.W, Free Speech Versus Economic Harm: Accommodating Defamation, Commercial Speech,
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30e0LB53gdobmdb s 393d0Mgdmma babodsMommm @ogabal dm3sbmbgs dgwnal dgbsgmoty. o3
Fnbmmsb 0dsmngdoo gobamzamobbobgdgmos, Hm3 sbMab godmbso@zs sdbmen@mEa 3ngo-
93000 LdMRGdMMEL s ymggm 3mbiMg@mm dgdmbzgzedn ¢bos dgxobogl, dmbos oy sfs 3o-
bmboom goblbodrmzMymo RsGRmL o339, 09, dobgsege 3Mngomgannbs, 3o0b(3 a3
Lbgoms qamgdgda. sbgzg sEomgdmem Ybos 5e0bndbmb, MM3 gu@mbomab@n, Mmdgmaz Jbm-
mmE Ggdbognmee dOHNbggmymal asbibomgdol ao3M(39mgdsl, sMobomabom dm3sbybgo

n;mgmydo.
»L0GY30L s g38mbaB30L MmegzobyBmgdal dgbobgd® LoJomggmmb 396mba dbgagbos Logm-

om Ladsmmmob 439469830 (30m0bbsdgdalb @gmod@ob bs3ebmb3gdmm 3mbgbmnggdobs s oMb
0boggdl 33omognon® 3Mngomgansl damo B3og@gdab aogd(39mgdabsb. dgbadmgdgmos ow-
603bmmo g03mygbgdmmo agmb bosbob 8md@ebo (36mdgdals gobBon@mgdabol gmagd@olb Bobsdo-
HmMd9d0b gomzamabbabgdoom.

399(30m9dgmos go5bnbodEgMmL ©sbadzgdo 3G 030l BoMamgdo, soanbogl, oy Ms ogx-
mabbdgds Lodmgsmgdmng 0b@gMmgbgddo, 396mboo Mbos 0dbgl asbgMoma abgm@dssnals s-
Lod390mdab Gomamagdo. Mmommgnm dgdmbzgzedo Lobsdsmmemmad Mbos dgoxsbmb wssma ab-
B3 (300L o (3o boggmob 360d369mmds aagboemn Romhmgdalb Gomamgdda.

dmogomns, o930 gdrom asbobabmg®mb bLg-ob 3g-18 dgbmabs s LL3-0b 993-g Fnbmals
MO00gOHNI0oM0gds, Moash Gmam@z bgdmm agbs smbndbmmo, Jgmemgdombsedsmommgdogn
dgomab godmyqbgdoom dgndmgdgmo gobos dom dmmMal gobbbogagzgdal awagbs. stz agMdsbo-
ol 5 363 0bgmabols bs36MB3Egdmmm dobs 56 0(36mAL Lagdnsbo Mgdn@ o300l bbgswabbgs bg-
Looy Mgammofgdol. gmmdabgoobegsb goblbbgogmgds Fbmmme 3s@o0g0 s moMbgdol o330
MRBEYds, MHmIgmbsy gRsdazns gbmegds. gobbbgsogmgds Lobgmol ©a330L Y@mgds o Lbgs
NRBmgdgd0, 3o3M03 Logdnsbo Mg3m@s300L dgmabgol dgogasm Bomdmdmdama Dasbols dmmbmgz-
bab Bgbo gobobadmgmagds (30m3g gmod@onom.

53¢580bgemn 306mbIgdmmdol dobgogm, myzo bymymas ©3dsymaamgdlb bbz-ob 39-18
dnbmoo gom35mabbabgdam Bobsdnmmdgdl, ndxmdgbos Lathgmo smad@sl smbodbmma Ladsm-
nmgdMogo bagmdzmom, Goasb LLs-ob 993-9 Igbmoon gomgsemabbnbgdeyma badsMmmgdmngn
Logggdgmgdn dg@ o Mommo sbad@gn(3gdgmaos.
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(bLsdsMmanmgdMmngn byggmdgzmgda)
1.39bsg5mn

93M6m80 3960 gmmdsmobs3oabs @ G9Jbmmmanymo 3Gmamgbol 30Mmd93d0’ bobsMdmme
dos o bogHmsdmmabm @moblbog30gdL 3bstimo §3mbmdngnma 8603369mmds gbaggds. gb ao-
dmB3gmos 0d0m, H™3 06&gbLoyEa 3mbinEmabznal Lyadgb@gddn, Lawsz LOBSMBML oM gdea-
mgdal LEMogg0 DM YO Ymabo 53m (30608, Mmommgnmo 3m33s600l 3sMmggmo Mamemo bEMos-
&9a0mmo 30bbob — Imggdal dodbodoMgdol — FomBgzoL BomBmgdal 3MozomegMmasba 3m& B gg-
mob dgagbol gbom (300mmdL, Mo anmobbdmdlb bomdmgdol ngzgMbogaznmgdsbs ©s, 08s3-
OO, bbgs LoaBsM3mMgdbmab LabgMgoymo 98948 gdob dgfdbsb. s35bmsb, bLaBsMdmms oy y-
mgdal dmGnzo(300 g3obdnMmdgdamoas mo3zznEmco LEMoGgannmn 0b3qbEMMgdal FbMnEsb me-
30bagomo 3930 omal 3m3ggd0sb Logdgdn edsbmgdal s 88 gbom LbMogn Mgbon@ob 8omgdal
Lygomoo.

LoBOMAML  PaFMgdmmgdol BGs 3gbgxdgbEobomgal Labgmddmgabgmm 3Mabsndn s
Bomo 3odmbB39300,2 bmmm 30308 0m533560gdmnbomgol (396@Momumo g3mbm8nzmo dnbs-
bo. Emam3 6gbo, 53 80bbal dombggzs mMa gqgbgGamna aboo bepgds: 1. Bamdmgdal gbomggbey-
0 3963000560980L gDom: MmEgbsz Lobs@mdm bsggmsma domgdom 830056 58L 3MmEYJL s
3R3MMgdL 8oDMab bamnbbmdMog s 3gmamoganm segemb, Mo o domabbdggsl dmomb-
m3L 9, 835bmdb, PMmMJn gsbgmoma 3Mm(3gbos s 2. 0dsgg o6 dbasgb byadnb@dn bomdmea gbo-
0 LaBaMIML oMRMgdal, dgbynzolb 56 Fobmab LGMo@ganmma sm0sbbolb dgfdbol gbom, Moy
bo3mgd Mm3do gobgmem 398 Mabzbs s dgbodsdnbawe, Mgbon@nl LEGsgn bMoal dgbsdmgdmmm-
3oL 603653L.% 53 3gmeg abol §gHIobmemmaon sataasdow dgazadmos 3Gad@0zo80 ©s33300-
95990 0bgmaby@mgbmgabo LodsGmmgdmag-g3mbmdognma (3690 Mergers & Acquisitions (393-
amddo — M & A) a5dmzgaygbmon.

*  30BbgbbodsGommal 8sg0bGM0 (0gbs), BMommab JoemgFob Lobgmmdal 0gbal Mbagg@mLadgEeL
oM JGmMEbE 0.

#* Lodommmob 3og0b@mMa (0gbs), @bey-0b oGoanmo gs3mEg@&nL Lodsgob@mm 3MmaMadal LGy-

©gb@o.

sbagno  g3mbmdogndo Bgbegbiogdol dglsbgd ob. Grant R. M., Strategisches Management, Miin-

chen, 2006, 639-665.

2 Busse W., Was ist und was bedeutet Shareholder Value aus betriebswirtschaftlicher Sicht? ZGR 1997, 271-

290.

‘dgo0. Picot G., Handbuch Mergers & Acquisitions, Stuttgart, 2000, 10.
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LESGOL Fobabns, a05dmJmb M & A-ab, 564 babsmdmams 3gdgbal, dgMmbBydabs s Lobsmdmms
dmtnl 3mm3gMo300b gmMdgdal Ladsmomgdmogn Ramhmgda. LaBsmImams @MabLog0gdal 3ma-
3mgdby® 3Emdmgdagnzsdn mMngb@nmgdabamzgal sgysomgdgmos dmaswn ogMoaponmo baggyd-
3mgd0b 30635 gds. M & A o6 5ol badaMommol 3meogn30Mgdamo 3mdmagbyn beggMm. dgbeds-
dobo, 56 sMbgdmdL gMmnsbn LadsMomgdmogo LBbIMEG0 s dabo BMeadgbEymn Mganmomgds
303mdbgmmos bo30mbaenm® s LogMomsdmmnbm d0DbgbLadsMmambs @s LogMmsdmMobm d6mbzsda
00333006989 Rggnmgdom badsmmamda. bGs@nob gmMm3s@dn dgmdmgdgmoas Labsmdmms G@sb-
Logz0ob yzgms gm@dab gobboemgs. s30@m3 393969800 dobs dofncmom BmE3gdl: babsdmms dgbynco-
3L o 39308dmab doDoDg babomdmms omBmadsb. sbgzg dg39bgdoc M & A-0b o3y, bLagMmes-

dmtnbm 3Mag@)030d0 053 3300069dm 3MM (39N LEObIME L.

2. doMamdo (3695950b 356356898

2.1. LobsA3Am

og 893mygbgdymon LaBIMBML (36980 LoboMIML oMaonmo s g3mMbmadngnco gxBnbozool
Lobmgbos. 09y 0oL gdobomgol bobs@mdm mMasbabszomm-bsdsmmmgdMago gMomgymoas, Hmg-
o3 FUbJ3Eonem ©d 0bLEGMEIMbsmuA ghomdal J3bal s mMasbodszamma LbadsMomal
BomBmgddn %9ds," 93mbmInb@gdo bobsmImb g3mbmBn M dmm0sbmdal boBomow goboboems-
396, ®m3gmbag 3960639 dmagdal doemgdal dobbom, bsgmmamo bofxoms s aoM3zgemo bodg-
Bom3gm Mobgob gobow mdmagds.

bgdmnd3nmosb gsdm3mnbsmyg, Lobs@mdm dgadmgds gsbado@mEmML Mmame (s mMgsbodsso-
ae-bodomonmgdmog hohmdo dmdgzgnmo bogmgdal, Magmgdgdal, godmamgdol, Lodgbsmdgm
4990093900bs ©5 YHPgMHNMBgdal gMmmMImomds.

2.2 Mergers & Acquisition

Mergers & Acquisition 30bbgbol 96530 ©88330006093mma0 bogHmsdmmabm 8gmHdnbos s dobo
Joogma dgbs@ygzobo 046gdmms LabsMmBmms dgMmbyds, 56y domn gogMmasbgds (Merger) o bo-
bomdmms 3qdgbs, 569y domn @oymgds (Acquisitions) bbgoobbgs 3gHdmboedsmmadmogo ab-
LEMYIgbG b godmygbgdom. 53 LGsG0dn godmygbgdymo gENbo(z0s ZMmabbdmdl LabsMdmas
Bmobbog(30900b 3Gm(39LLS o FMEIdL, 39Mdme:

*  LoboMm3mms yomgo-goynw3zs;

*  Lobomdmms dgcbyds s gogmezs;

*  Lobom3mms mMgabodszogmo gm@mdal dg33ms s bbgs Labolb Mgmmasbadszas;
*  Lobomdmms bobgmdg3Emmgdm smosbbgdo s 3mm3gHs309d0;

*  LoBoMmImms EINPmMYdS 330000 bagmbom dofgsdy;

4 BGHZ 74, 359, 364.
‘dgo. Picot G., Handbuch Mergers & Acquisitions, Stuttgart 2000, 15.
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*  Lobomdmms §Mabbagd(30980L, 569 Dg8mAsdmmgmama 3Gm(39L980b EoRBIBLALAL 3bgda
©5 M3 9d0.°

2.3. Asset Deal & Share Deal

Lobom3mb dgdgbs 39MdmbadaMommgdmngn od@&ns @ babynmdalb bgmdg 3 mmadol Lods-
mgdom bmM(309mEgds. ¢bes 35330%bmm LBsMIML bobyomdal Mo gmmMds: 1. bobs@dmb bag-
omdM0g0 sBmgds (asset deal) s 2. LdBSAIML YRMdMngn oYPmgds (share deal).7 306gam
dgdmbzgzedn @onb@gMabgdmmo dbomg Lodabby LobsMmImMbLash domnsb Ladsmsobbm Jmbgdsol
0dgbl, bmem 3gmeg 393mbggzoda babyomdal bymdg3@mmgdolb bagsbo bLsdobdby Labs@3mb bo-
0 — 369 Bobosbo Jomameos, Mmdgema(z bobsmdmdn dmbsbamgmdal Mmagmgdss.

2.4. Due Diligence

Sbammbadbye badsMomgdcng Lob®gdgddo, 39Mdme, dggMmmgdmmo I@o@qgdal 3o30@omal
35bM0b badsMommgdfng boswdn bocmdmJdbama Due Diligence-obs (36905 (39300am3ddn — DD) a53m-
bo@ogb bLedabby Lobs@mImL 3g3mb3gdal LadsMmmmgdMoag s g3mbman 3n& d&mbzsdn 333006 -
3o g4obLo Jomgdamo anmobbdng®gdolb 3G0b30300.8 393mBIgds ammobbdmdl bLsBsmdml be-
3oMomgd6ng0, §3mbm3o Mo s Bggb03mM0 dobobosmgdmgdal LobEgdnm sbsmadl.’

2.5. Takeover

Takeover 3md3s600l dq(3000m0 LogmbGMmmm 353980b oNBmgdss Bobosbn Jomamegdals
bogmbm doMmygady, bows 8g(309800 FodMmdslb LogsGm o MBasbndgdymo bsbosmo o4aL."
005 3930@omab dobatdy 3m33600L oBmgdal Bobsdnmmds, Mo dds by, Ladnbby Lobsm-
3mb 04(30960L bogmbom dofmygsdg gobmagbgdss (initial public offering/going public).

3. abmEangma bsms39930 3 5Gsmyca LGsGabGogs

03b653gMHm3g G030l Lo gmM3m@s(30m LadsMomol gobgomsmgds dg-19 Lagyznbol Jgmeg bo-
bggo6d0 anbym. 538 BgbmIgbls s 33539 3gMHommadn bsdmbygdam g3mbman 3n&n 3mb(396&Ma(300b
36m(39L93L FmEb 3MLYdMAL doMEadnmo 3o3dato — Losgom s 3odoGomal dabmal badsmoal
0bb&odn0mmds obggbs3 3gbsmdg xanygdL dabzs dgbadmgdmmds, 30308 omab dsbMab 35339-

6 ‘dgo. Picot G., Handbuch Mergers & Acquisitions, Stuttgart 2000, 15 f.

Beck R./Klar M., Asset Deal vs. Share Deal — Eine Gesamtbetrachtung unter expliziter Beriicksichtigung des

Risikoaspekts, DB 2007, 2819.

¥ Hemeling P., Gesellschaftsrechtliche Fragen der Due Diligence beim Unternehmenskauf, ZHR 169 (2005),
274.

°  Beisel D./Klumpp H.-H., Der Unternechmenskauf, 2009, II Rn. 1 f.

10 ‘dgo. Grunewald B./Schlitt M., Einfiihrung in das Kapitalmarktrecht, Miinchen 2007, § 17 339; Wymeersch

E., Ubernahmeangebote und Pflichtangebote, ZGR 2002, 520, 521.
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300 EOYRMIOM©B96 BommdMogo dmbsBomgmdal 3539@gdb 96 gogLbgalgdobsc abobo.'" 3 3g-
0mE0o dgbedmadgmo aobos Lobsmdmms oo smnabbgdol 3q486s, HmBmgdbss bgmgboggdm-
50 369 96D0ormo Gg46mmmannmo 3Gmgd@ g0l gobbmM309mgds s 39l 3MbEHMo. '

bobomImms dmMab LobgManmma sm0sbbgdol doMzgma Godo 39 zmma MLl (Trust)
LodomomgdMog 0bLEOGNEGL 139330M©gds. 83 FmEMZom Imbrs Mmzxgmgmol Standard Oil Trust-
ob oggdbgds 1882 bgmb. blgbgdnmo GFmobE Medgbndg bogomd 3m33sboal gogfmnsbgds
oym: 3 3md3sbogdal og30mbggdds od0oms 3039@go0 LadoMmagaE gowsbzgb Gmabob
3, Mob bobs(sgmmeEs GMILENL LyMmogozs@gdo doomgl. dg8amdda 83 dmegmb bLbgs
53960 3ms 3m335609335(5 30dsdgl. 0339, gb o6 ymoms M & A-ob ghmsgHmo dgmmeo. '
539603993 Lobodomommmygdds, dg03Rbogl Mo obmbabbo GEabENL BMAInc LabsMmdmms gogm-
00569898bs s GMs@agom ultra-vires-3mdmgmgdsl dm@al (Gm3gemoa sbgmmbsjbn® bs gme-
3mEd(30m LadoMmamBo ©8383300MgdMmo 3Mnb30305 s 396g%dgb6&0L 3mddgmgdal magabyyey-
mgdsls dmgagh Bgbrgdedn ogojboGgdnmo Lsbsmdmlb 3abbom), bgmo dgubygzglb 3songdal
dg(33masb. 83960 3mm3s 3obmb3gdmmdad mo30L Mmegbg samm 36odGn3edn dmmbmgbawa Lobam-
dmmos LEOGga0mo 3m0bLYdal sMgammomgds: 3gMdmw, 356 dgodydags 3mI3sbosms dmen-
©0630b Lo 356mbAgdemm Mgammamgds.'

9360m3mm Ld3IMNMdM3 3B NF7ddn LabsMImms sm0sblbgdol BmMEMBgdols d0dstor gob-
Lbgoggdmmo doamds Rodmysmnds. nbgmobdo gs6Ls3nmMmgdom gobgzomsmms babsMd8mas 3o30-
Bomal 3obsMdg @oBmgdal 3Mogd0gs, Madyi 1968 bymb domgdyma City Code on Takeovers
and Mergers 80j00mgdb."> 393560580 9l 3gomeo 2000 Brmsdwg oo 3m3ymaoMmdom o6 LoM-
390mmds. 39M35605d0, 0bamabnbgsb gsbbbgsggdom, 3mboybd@nGmmo oym Lbabsmdmas dgm-
63nl (Merger) abbGo@n@n, Msbag 1937 Bemab Losgsom 356mba(z nczomabbabgds. dg@mbydals 3g-
OmEom 39M35605d0 go6bmM (309 gdmm o GMbLI(3058L ImE0l smbobadbagas gobymo Lay-
3160b 90-056 Bemgddo gobbme(s0gmgdama 3gGxgco Hypobank-bs Vereinsbank-b dmeab, Mol dg-
©gassy HypoVereinsbank dogomgom, bmenm Veba-b o Viag-ob dg@bydsed g963s600b g@om-gfomn
M009b0 9696 am3m33s60s, E.ON, Bsdmsysmonds.'®

a56Lb3s396980 Mgammomgdal bo(30mban® bGnmgdl dmEal, JoMmsomoas, sMmMmgdos ba-
Bom3mms &EMobLBs(30mbBamyMa smmnsblbgdal dg4dbsl, Joacod, 339 MM, sbgbos dgdmamo-
o0 gbgdoom Jombgnmo 3Mg0@0nmo aosby3989gd0b LEIPmMamgdsl. sbg 0gdbgdmems 3mMI3sbos-
o Lodgymomgdnmo Lobmgbo. bbgoabbgs J394bals 3M33obogdo LobgmdgzMnmgdm Lobyabgddy
9m0sbgdmms obg, Gmd docma LadoMmmadMngo 0 bBMdS s SIMY]30dMMbS 56 035Ma -

Reichert J., Die neue Vielfalt. Grenziiberschreitende Unternehmenszusammenfithrungen in der Praxis:
Motive und Modelle 1998 — 2008, in: Festschrift fiir Uwe Hiiffer zum 70. Geburtstag, 2010, 805.

Horn N., Aktienrechtliche Unternehmensorganisationen in der Hochindustrialisierung (1860-1920). Deu-
tschland, England, Frankreich und die USA im Vergleich, in: Recht und Entwicklung der GroBBunternehmen
im 19. und frithen 20. Jahrhundert, 171.

Lamoreaux N. R., The great merger movement in American business 1895-1904, 1985.

Horn N., Aktienrechtliche Unternehmensorganisationen in der Hochindustrialisierung (1860-1920).
Deutschland, England, Frankreich und die USA im Vergleich, in: Recht und Entwicklung der GroBunter-
nehmen im 19. und frithen 20. Jahrhundert, 172.

Komo D., Grenziiberschreitende Zusammenschliisse britischer und deutscher Unternechmen, 2008, 29-32.
Reichert R., Die neue Vielfalt. Grenziiberschreitende Unternehmenszusammenfithrungen in der Praxis:
Motive und Modelle 1998 — 2008, in: Festschrift fiir Uwe Hiiffer zum 70. Geburtstag, 2010, 806.
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dms. )3 (30 8393306900 LdaBsMIMgdo 3MMEENBM oMo 0dsMMgdmEs. 5cbndbyymo Im-
qmol mgambsohobm dsgsmomns 89-20 bagyzmbol obobynlbdo 3g4d6ommn 3mmabooyma Royal
Dutch Petroleum Company-b smosbbo d60@8sbge Shell Transport and Trading Company-boob. do6-
®dm0s, 3M33560gd0 3MB3MMsG0gma doMmzal gMmnsb dmogmbg 396 dgmebbdwbgb, dogMad go-
dmbogemo 9.6. ,3m33060M9dmmo gangolb LEGYIE M0 03m3zqb."” Royal Dutch/Shell-ganaol
»JMEB06985" 83 3MAToc M0mdab ob Bgmobawlb geamdgmes (1907-2005).

39-20 Lo 3mbob 90-0560 Bengddo sbygdmmads g3Mm3nmo LadsMmmoab Ybogoznfgdal gsod-
0969353 dgbadmgdgmo aobaws 3m33sbnsms dgdgbabs s dgMbydal gMmnsba bdoboamgdal Rs-
dmyomndgds. dgbadadabo LadsMommgdmagn 0bbEEM3g68gdo @snbzgbs Ladn Jodsmmyymagdam: 1. do-
gdnm 065 g36Gm3nmo oMgd@ogs LoBsMImms EMBmMgdl Jqbobagd,'™ 2. 3904360 93BM3mmo
069403900 Losgzom babmasmgdoms 3366880b19 o Lbgomabbgs 6936 Lobgmadbogmdo ogyd-
6930 godo@emamo Lobdmaonmgdgdol Jgmbydob? Jgbsbgd, 3. Bsdmysmodws bogMom-g3mm3«-
0 MmMa560bs30m-badsMmmgdMogn m&mds — g3em3al bosgzom babmgsmads (Societas Europa-
ea).?' 3gbsdsdnbo, LodoMmmgdMog-@gdbo3mHo mgombodMaboom goswgomes 3MI3sbosms @Mob-
LBs3OMBaMYMa 3MMBgMa(300L Mgamobgds, Moz 398mbBggnmos 3 dmgmgbol dndsmo 89-20 Layy-
3160l 80-0060 Bmgdosb g3mbmdogne 36odd 03580 gohgboma ymmmbamauma dmmbmgbamgdao.
J3908m00 3mygobmo amogogmmo asdmbobaemgds® sboboglh LsBsGdmms bogMmsdmmalm smosbly-
30l 30630069800 ©06530 3oL s LagFnm oM gdmmagdsl 1985 Bemawsb 2010 Bermadwg.

50.000

Announced Mergers & Acquisitions: o

Rl Worldwide, 1985-2010 [—

40.000

35.000 - 9.000

30.000

- 4.000

25.000

{in bil. USD)

- 3.000

20.000

Number of Transactions
Vaule of Transactions

15.000 L 5000

10.000

- 1.000
5.000

=0

Value

. Number

Komo D., Grenziiberschreitende Zusammenschliisse britischer und deutscher Unternehmen, 2008, 6.

'8 Richtlinie 2004/25/EG des Europiischen Parlaments und des Rates vom 21. April 2004 betreffend Uber-
nahmeangebote.

' Richtlinie 2011/35/EU des Europiischen Parlaments und des Rates vom 5. April 2011 iiber die Verschmel-
zung von Aktiengesellschaften.

% Richtlinie 2005/56/EG des Europiischen Parlaments und des Rates vom 26. Oktober 2005 iiber die Versch-
melzung von Kapitalgesellschaften aus verschiedenen Mitgliedstaaten.

*l Verordnung (EG) Nr. 2157/2001 des Rates vom 8. Oktober 2001 iiber das Status der Europiischen Ge-

sellschaft (SE).

22 http://www.imaa-institute.org/statistics-mergers-acquisitions.html#TopMergersAcquisitions Worldwide
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4. LoBsMmImbL Igbynwzab yMM3gda — Asset Deal vs. Share Deal

&M3bLog(30030 BmMbBIBaemg dbomggdo Nbs Jgmobdwbyb GEmeblbsg0ol gmMmsady. of ¢bwos
35635Lbgomm §MIbLOJ(300L MG gm@ds: Asset Deal s Share Deal. Asset Deal Ls30bbg LoBsGH3ML
bogomdmog dgdgbol gmabbdmdls, bmem Share Deal 603653L Lod0bby LobsMIML Bammdmog, sbe
NBgdM03 B gdsb.” gubd30nMo mzombsbGabom, mMogg BmEMIs gMobs s 0ds39 Jobsobl
- La30%by 3mM33sbnnls (Target) dgbyngsl gaLabyMgds, JogMed MoozsmnMaw asbbbgeggdamoas
35000 93mbmB0 Mo, LodsBrmgdMogo s Bob oo Jgogagde.?

&b (3000 83 ME FMAISL FmENb oMzggemn 3o63sbbgeg9gmn bodsba byemdg 3Ermmgdals dbos-
905 00096@MBL ¢9393d0M0gds. 04y LaBsMIML bogmmmdMagn dgdgbobsl (4sset Deal) magsw bLadnbdby
LobaMdm godmenl Babynmdal byemdg3Emmgdol dbsmgw (3sdynwggmom), Ladobby Lobs@Mdml we-
mgdMog0 39dgbals (Share Deal) ool g53gn39emal Hmedo bsdobby babsdmb 3gboemg 4393m0bgds,
0, 15 0435 bs, 05350 LdoD6Y LsBsmdm o6 sbbgabadL Lo oM 8g3093b.2 Jgbsedsdobow, 3ob-
Lbgs39dmm0s 83 ML MMo BMEBab badmmmm LEMYJEmEs 393dgbol 3gML3gd@Engowabs(s: bs-
Bo3mb Bogomdmngo d9dgbol dgmgasm Ladndby LEBsMIML bsgnomMgdeda sMLgdymo Jmbgds aows-
0l d93dgbn 3m33s600b Lo gmmMgdsdn, abg, MHm3 Moz Ladnbdby 3M33sbas Moo 0 6EMbIL
oM 336a33L, beognm dobo o730980b 39dgbsd dgbademms 8abin (mn3g0s(305 g33mabgaml, o 393dgban
3330605 Boemals LGB ganmm MIMogmabmdsl dg0dgbb s sds@gdamn bszmEM3mMsznmbedsm-
omgdcng0 0bbGMHNIg6EG 0L — 3MB3sbosms dgMmbydal — 388mygbgdom dgdgbama 3mB3s600l o 3300s-
(300L 3mabgbl. Share Deal-ols dgdcb3zg35d0 Lododbg 333600l JmbBydengn LGENJEmEs dabo Bo-
mob gobbgobgdoom q33mgmo GRgds s ab 33mo306qdmMa© Jmbgdal 8gbsgnmyg s edme 3 0g-
390 0M0EaMEn 9Mmgnmos 0 6@mbolb dg33mob aoMgdy. (33emomgdsl gobozal dbmemeuo bo-
306y LaboMmIMUL 3gBnmgms 3gMbmbamMa dgdoagbemmds.

Asset Deal

Y

bo:;%;g bogomgdals 8gocagere
JMaovsbos &Gsblgggo 3m33560s

A B

Share Deal

boB0b6y 8goeagero
3m33s60s sg309%0b 3m33sbo> dgBydo A+B=B

A &Mobbggmo B

3mb396Mbo AB

23 Knott H., Unternehmenskauf nach der Schuldrechtsreform, NZG 2002, 249; Schrocker S., Unternehmen-
skauf und Anteilskauf nach der Schuldrechtsreform, ZGR 2002, 63, 65.

Beck R./Klar M., Asset Deal vs. Share Deal — Eine Gesamtbetrachtung unter expliziter Berticksichtigung des
Risikoaspekts, Der Betrieb 2007, 2819.

¥ Beck R./Klar M., Der Betrieb 2007, 2819.
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badaMonmadmogo mzambsdHoboo mfMngg dgdmbggszsdo boddg g3043L bobyo@mdal bgmadg36-
m9d3bmab bogommnggmmb badmdsmadm 3mogdLob (bg) 477-g dgbemal 3oMggmo s dgmerg 31bd@nb
JdqLododoba. 9330 oM 30mgdgmos GMabLaJ(300L BMMBgdolb asdnxgbs 3o gMosmuMn mgam-
LoDEbom. 3obmba (b3, gbeo 477), BoGmamos, bagmabs ©s NRmgdal Jgbyowzgsel BmEIsmuFaw
30365369 8L, Joo goblbbzezqdadg nd3ma30@ o3 3o 96 05603690L, JogMsd bogmgdobs s Mg3-
mgd0b Bobynmdsl ImGnl ogggMgbzofgdsl Labsmdmb dgdgbal 3Mad@ 03930 oo 360d3bgmmds
960ggds. LobsM3mL bogomdMagsem dgbynznbsl Jmbgdal aoms3gds Lobgymommma byyzzgboab
(Singularsukzession)™® a%om bm309mEads: Jmbgdsd0 98350 mommgmma Bogmo gomggmb bo-
31098530 306(35r 3939000 300059(3995. LEBSMIML BoemmdMoagn dgdgbs 30 bagg@bama@a by ;-
39b00b JgomEom brgds, 569 LaBsMBML Bogma 3MIMaqgbnHn Jmbgdmaga boggmgs. orm Asset Deal-ols
dg8mbgg39380, Igozgmol 068 g gLgdowsb 3sdmdmnbamg, bLadnbby LabsmAml Jmbgdsda dgdsgseemn
@000m g9 60300b badsbEmmM maMmgdamgds aobzom 3939800 Gabrgds, Share Deal-ols GHmb Bognals
00 9dnmgdol obowggbaw dbasgbo m3gMmaznal R omMgds bognmm o sGab.

53 3035G0mMgd0m oG gmomeymo 3Gog8030b% o Lsdmbodstmmm LsdsMmomBbamdmgdals
Lo3Bomab 30MmmMdgddn, M & A-ab bgggmmado dmBm3s39 Jomzgmn oMol qdolb doMomawo bawab-
3nbom @g3s LoboMmImb Bobynmdal bymdgEmmgdaol dgnbHYmMadmmdal, sMoggMmgsabo dgb-
Aymagdol o Lbgs Lobal Labgmdg3@¥mgdmbadsmmmgdfngn oMM393980L dg0gaqdol 9894-
&0 033005300 394060D3580L dngds Mbos gobogl, Mowasb, &MobLag(309d0L dmzmmmdoa-
36 o 3m33mgLyAMoEsb asd3m3Enbafmyg, mMm3bMngn MabGo@ s Bamdmmmagbman Mor-
0d. 530@m3 ambogMmam dgoaqborm nbngnmemyM bobgmdg3Hmmgdm om]dgdl, nbrongo-
OMOMNYM a5M5b6EN7dLs s GMIBLIY(300L BgbHmadsdog bLadobbg Lobs@mImb ©g@omy dgdmb-
3965L om@gMbo@ngs o6 dmygdgdbgde.

5. Mergers & Acquisition-ob bgsbsAGNma 3Gm(35ba

M & A-0bb 5653906m39 3Mm(39@NOMmo bLEbIMEG9d0 hadmysmndos s gobgnmsmMwms dg-
960 9dmm 380 9330. ol 56 sbsbnomgdl 3o 337Mmo EMads@mcn RomBmgdn s 36 bomdmaw-
396L bodommnmob s g3mbmdogzolb mgmmool 3GmENd@L. M & A-0b 3Msddo0gs obgzg IMogomyg-
35600, Hmam@ (3 mogom Lodnbby s 8ynEzgmn 3M335609d0L 3MgRgM 630980, 06&gMaLgdO o
dm@nggd0. ondze M & A, Gdmgméz yzgms bbgs oggadomo 3Mmzgbo, oM 3390w dgomen®
mma0350L 993980090569ds. 5dqgsb 303mIabaty, brs 300b0dbmlb M & A-0b 36m(39Lal bado do-
Gomowo godo: 1. oggademagds, 2. asbbm(309mgds, 3. 083mg396@ o308 s 068 as(300.2 J37-
dmo 3myzobomo (3bMamn? sbobogb M & A-0b blgbgdamem Led 3Gm3gENGNe boggbay®b:

26 Schrécker S., ZGR 2005, 63, 65; Beck R./Klar M., Der Betrieb 2007, 2819.

i 3o9B gy 3MsdBogdo (wom. cautela iurisprudentia) g peoolbdmdom oyg@olGms 3@ds]do-

392 boJdoobmdsl, Gmdgemoi Jobbow olobsglh 3@sdGogodo 93963 gogdo Lods®men gddogo
30mdggdols Fobolfo® 2obkgmgdoll wo 3Mg39bGoygmoe doli mogosh sEomgdslh. 3 yopg-
d0m, Lobm@Godm s bosgmis®m boddosbmds, 3oblsggm@gdom byandgi@ygmgdols 30Mmmdgdols
306802905300, 35YBISOYmo 3O5JBoges. ob. Hartmann K.-D., Einfliisse und Aufgaben der Kau-
telarjurisprudenz im Recht der Personengesellschaften, DNotZ 1989, 63.

Picot G., Unternehmenskauf und Restruktuierung, 2005, Teil I (Vertragsrecht), Rn. 11 ff.

¥ dgow. Picot G., Handbuch Mergers & Acquisitions, 2000, 21.
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B®36Lag(300L 36m(3gL0:
1. 98030: Mergers & Acquisition-obs @sgg38sm93s
BM3bLog(300L sz gdemdals Ig3bmds yaggmn 3m33sbaals Bog; bo-
306y 3m33s600l IgMBgze; BMBLOJ(300b LEESGganmmo aggadzs — ggmbmdn-
3960 ©s bodsGmmgdfngn fgd&)dnb m3@ndocgds

2. 98od0: Mergers & Acquisition- obs 3ob6bm@z09em93s
33065 390900b 6ygds — 06gmEda(300L gobondmmgds
33065 39d0md 3MMEGm3men
Babobboma dgmabbdgds — Letter of Intent
Bobabboma bgemdgg@amgds
Lo3nBbY LEBSGHIML s oG MY dgdmbB3gds
LodaDbg LobsMBmML ggabgds
dofomowo babynmmdab bgmdg 3G mmgdaol 8m8bswgds
boedgg@amgdel @oggds
&Mobbog 300l obygs

3. 98030: 0830989685305 @5 3mbB gz gmamemo 06 aMo(300
&M3bbog300b Ladmmmmb LEGYJ&
dmogogsns badgbsmdgm Mgqb@mda
ol 33b00mn dgdmbagdes
06@0660600

5.1. F36Lsg(300b IMIBgdS

3mM335600L d9dqbal Babsdnmmdaes dby@mzgmal 36M0wseb 83 badngal Logommagdol go(36mdng-
905 5 GMobbognab LedsMomgdMogo s g3mbmdngm&o 3mdDowgds. s8nbomgal smzamgdg-
™05 83 bgadgb®do dmddsgg IGR3mgd0b,* Lonbggb@nzom d63930L,%" svo@MMgd0b s bogs-
obobom 5396@ g0l obdamgds.

&M3bLag(300L M3BNBaMgds oggadamgdal Gobsdn Ima3o3L bamndL, m9) Modgbow gs6-
b (309mgdons GEobbogsos (Feasibility Study). Bs@omgdmmao sbsmobals 3mbo@oncow @obfmv-
mgdal 393mbgggeda (Fairness Opinion) 05068 96gbgdmmo 3m835600b 9gmgdsdmbamo measbmg-
30 0009396 3000564398 0mgdolb GHobLag00b oBygdolb Jgbobgd. sd3q Mbws aowsbywgl &Mob-
Logonb LEENIENGAL bsgombo — Mbos gs3gmmgl 3MRgz960 Ladodby JMB35bnnl Bormdmag o6
JmBgdmong dgdgbols Imals.

LodoDby JMI3ob0ol 39ML3gd@ng0wsb dgbadmgdgmos 9.6. Dual Track-36m3gbol Mgoemady-
35, 56 3m335605 dgadmgds gobbgzobrgl MInsmme nbzgbEMMmBg /56 JMIZsboal o309d0 aob-
203bEgL 9g(300ms bagmbom dofygsdy (Initial Public Offering).”

" Ek R./von Hoyenberg P., Unternehmenskauf und —verkauf, 2007, 9 ff.

31 Citygroup, Credit Suisse, DB Consult, Deutsche Bank, Dresdner Kleinwort, Close Brothers, Equinet,
Goldman Sachs, Giinther & Partner, HSBC, JP Morgan, Merrill Lynch, M & A International, Metzler,
Morgan Stanley, Rothschild, UBS...

2 Gran A., Abliufe bei Mergers & Acquisitions, NJW 2008, 1409.

F odao-
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s6hg3o60 dgbadmgdgmos asbbzobgdal 0bognsma@ ©s 89d30mbaMvyem 3Gm(39nEgdL
3mob.* a0dynggmol 3bGHowob od(30mbol 3Gm39nGob sGhggs, dgbodmms, Bobmgal we3chm

dm3g9d00bos 0gmb dyowzgmdy >1g0mbal gbogmmmann®o bgasgmgbowsb asdmdwnbsamy,
o0a56 dgbadmgdgmos, MM GFMbLa]300b gobbmG(3ngmadol Bobsdn, 3MbNE96E Mmoo dgdm-
00351939800 dggas, Lodabdby 3MB35600l GobLBs NbsdnzyYMa o@gds gobo(zomb. md 3, dg-
Mg 3603, 3g(30mbob ©og9ad35 BoMIMIMAL domEm 3o onm absbafmykgdlb s 06393L &Mab-
bog300L EM™B0 goBgmgsl.®

5.2. 60bsLB>Mn JgnobbIgds

(Letter of Intent/Memorandum of Understanding)
5.2.1. 36905

506896 gLgdnma 3m33s6ngdal dbGNESE GMbLSJ(300L FmbdDogdmom Ro@omgdem bo-
dmdomb 3mbrgalb dbatgms dmmob bobgmmdg3Emmmgdm Fmmadams39dgdal 9@ odn. 838 Gobs30 mo-
omgnmo 3bomg (300mmdl, Josmbomb dobomgol LabyMggem babgmdgzOmmadm 3mbooazasl, 564
dofoma bgmdg3emmgdsdn sabsbmb absbamoa 80bsbo s dmbrgb Mabzgdob 39396(30mmo bg-
0@Gomabgds.

M & A-0b 36159803530, BMbLad300L 3MI3mgdbnEmdolb s Mabjnsbmdal godm, bogemwy-
dneom hggmmagdoe 0gzo gobdbEsbymmdbsms 3gdm@sabrndol, dgodmagds nmggsl, babsbbama dg-
0663930l (Letter of Intent/Memorandum of Understanding)’’ as>@m®393s. BobaobBaoto 39mabbdgds
boDdL 1b3edL FboMmggdolb 3oMzgm osbEMgdsl dmmademszgdol 3Gm39Ld0 s Fobbo abobagl
Amameg bobgmdgEnmgdm 3mmadsms3gdgdol 3Gmi3gbob 3mboGon® dgogasdmg doygzsebals
3B Jomgdabs o Fbomggdl FmEol Bmdol godysmgdsl,® sbgsg, GMobbogznolb Rogemmbols 393-
0bg935d0 G0l 3gdolb 3060393530 oygzobsb.

Letter of Intent (Lol)-ob 0bbGo@n@o0 s6ammadgmogemo badsMommgdfngn bLogM ol 3Mmoyd-
Boo o, LEOMIGNOYMmo FM35MRGOHM3badol 3sdm, ghmnsb bsdsfmommgdMog gRnbo(znol o6
99398009056935.%7 gmGIomuo s oG gMosmyma mgombsdaboo, BobobBomo Jgmobbdgds
o0l Ibamggdals JogH aodmmgdmmo LyMgomo ©s gobdMobgs, Mm3 dmdsgemdn 83069dg6 3m33s-
600l Bsbynmdol bgmdg 3G mgdolb egdob.

353m3maboo 63300 LodMogmal dobgogom, 3gbadmgdgmoas BabobBstn dgmabbdgdol agg-
96(306905 (30mbM0g s mMIbHZ Jgmsbbdgdon.*! (30mabMago 39csbbdgds gehma botab, Gm-
am@z bgbo, dgowzgmo 3m33s600L BngM gs8mzmabormn 6gdss Ladnbby 3MI3sb0ol sMGImmgdals

* Knott H. J., Mielke W., Unternehmenskauf, 2006, 97 f.

% Gran A., Abliufe bei Mergers & Acquisitions, NJW 2008, 1410.

3% Ygow. Junker A, Kamanabrou S., Vertragsgestaltung, Miinchen 2007, 4 ff.

37 Rédder T., Hotzel O., Mueller-Thuns T., Unternehmenskauf, Unternehmensverkauf, 2003, § 3 Rn. 13;
Holzapfel H.-J.,Péllath R., Unternehmenskauf in Recht und Praxis, 2003, Rn. 7.

38 Hélters W., Semler F.-J., Handbuch des Unternehmens- und Beteiligungskauf, 2002, VI, Rn. 20.

39 Bergmann H., in: Picot, Handbuch Mergers & Acquisitions, 2000, 93; Blaurock U., Der Letter of Intent,
ZHR 1983, 334.

40 Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, I Rn. 67.

4 Holzapfel H.-J., Pollath R., Unternehmenskauf in Recht und Praxis, 2003, Rn. 7a.
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dgbobgd. 3baszbo (30m3bGngn ,3gcsbbdgdgda” 3Mogdnzobmgals s&odymoas — ab 83 G030l m34-
39680bm30L sBobsbnsmgdgm 3aBbMdMag gu9d@L 396 3ma3(393L s Bbmmme LoddmmuyMma bo-
Losomom dgdmogemamagds. mHIbEngn BabsbBEsMn dgmabbdgds 30 dbamgms mabdbggmmn bgdol go-
3mggbss. 3sb, 3nMmdama, 3ga3ndmons ,60330m0 B0bsbbofn dgmebbdgds” 3mbmmmon.

d0bs5mLMdMg0 mgambodMaboo Lol dgaz0dmos 0s39mom me doMomem ganxs© — ,Mdon”
©5 ,3yo6” Bobobbs 390sbbdgde.* Joo mMob ©gdoms(300b babo gowolb emddgdal ds@gas-
@-badaMomgdmog bomabbdo: o ,Hdomn” BabobBstn dgmebbdgds dbmmmm 3gmama by@goa-
m9dob go(33mes s dofMomsn bgmdg3Gmmadol bgmdmbgfmalb 9396@oma@ dgbodmgdmmdsl
0n35mabBobgdl, ,3ysmn” Bobobbomn dgmsebbdgds 8ma33L 3mMbiMaG Mmoo emddgdal LndMsg-
b, Bm3gmo(z 366gqdL Ladmgdgom 033gMe@ng9dL Mbgbgdl.

5.2.2. 60b5Lb3M0 Ig03bbIgdab Lods@mamgdMagn d4bgds

Bobobbom 3qgmobbdgdsl, Rzgmmgdabedgdm, Lodsmmmgdmogsw ddmdsgo babosmn o6 gosh-
605.% 54 ol 9bos 4o330%6mm Babomg bgmdgGmmadabash. Bobstg bgmdgzmumgds BomdmImdl
Lobgmdg3Ommgdm gomEgdmadom YMHM0gHnmdslb bz-ob 319-9 s 3mdy3bm Inbmgdol dgbo-
3530bow. of 3omEgdnmgdals bagsbos sMs doMomsw bgmdgzemgdsdo dgbomabbdgdgmo sMbgda-
0 30mHmdgda, sMsdgm dbomggdo Bobsmyg bgmdgHmmgdoo 0gdgb dmdsgamdn doMomswn bye-
39309mgdob a@gdal 3ommgdnmgdsb. 3mzma, Babsmg bgmdgmmmgds bomdmamdl dofoms-
@0 byerdghgegdol @orgdel gomegdgmgdsb.

Bobofyg bgmdg 3 magdobasb asbbbgeggdom, Lobomdmoms bobynmdal LsgGmedmabm
3615403930 033330000900 Lol-0b abbBoGn@&n 56 560l 3dmgdago babosmal Labgmdgmemg-
dmbodsmmmgdMogo m3ndgb@o. dsmmamons, ol gommgdymgdomo NEmngMomdal Bodmdmds-
bg Bomo0mgdl, 3og6Me3 gb o6 gbgds b3-ob 317-9 dgbemals oMzgmo 3mb6Jé0b 3omz9emn Babswsowmgdom
35m35m0nbbobgdmm Lobgmdg @ mmgdm YAHmngENMd L, scsdgw Lol-ob bgmdmbgms dommomgdl
dbatgms 30doMo Mogn sGababgmdg@mmadm 3omEgdmgdgdol bomdmImdady, Hmmgdas, bz-0b
317-g 3gbemal 3g-2 3¢bgE0sb gs3mdmnbamy, dgndmads Bocdmndzseb bgmdg3damgdol dmdbawg-
30l abadn (8s00 dmols culpa in contrahendo). sg oamemabbdgds, oGz Mogda, b3-ab 316-5 d9bmols
39-2 3964&00 30035rm0bB0bgdmmo Jmbgdobs s MBmgdgdabsewdn asbbsnmmgdnmo gummabbdag-
980b  3omEadnmagds, Li-ob 317-5 Igbemol 89-3 34bJ@dn >0bndbymo NIggam batggdal
963980l gormEgdmgds s 318-g Imbemdn gomgzamnbbabgdamo 0bgmmdsz00b ao(3930b goem-
©qdmgds. 91330 hedmmgmoma 3omEgdmmgdombsdsmomgdfngo MMmngHomdgdol Bo63mdmds
0dm30gdnmo 56 36ab dbomggdal dog® Lol-ob bgmdmbgmsedy: bgmdgiemmgdol dm3bswgdal
33bsdn Bom8mddbaemn gomEadmadomn MMmmngmomdgdo domsdn dgwab ipso iure IbsGgoms JogH
Lobgmdg 3Emmgdm dmmadoms 3gdgdab obygdol dmdgb@nwsb.

35d0b s oMol Lol? — Lol 30dGonmo d0bgdal badsmmmgdfngn 0bb@mdgb@ns. dbmmmeu
030b go3m, Hm3 ob Im3szodn dbaMgms gobDMb3gdal g memnmgdsl BomMdmewagbl, 396 s-
3033600, Lol 3dmgog Lobgmadg Gumadm ©om393L otobmgl dgn3e3L.* Babobbom dgmsebbdg-
35d0 Lagbgdom @obLddggdns LadsMmmgdMngam 3535mEgdMmgdgmo (35 39Men osmJdgdal Rs-

42 Péllath R., Steuerliches Vertrags- und Formularbuch, 2003, B.21.03, Rn. 5 f.
® Gran A., Abliufe bei Mergers & Acquisitions, NJW 2008, 1409, 1410.
4 Késters F. ,NZG 1999, 623.
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©9ds. 3500 006G ng0306M9ds 30 dgbodmgdgmons Mgma396@ Mo smddab gs63sM@qdol gbom
bg-0b 337-7 s dmBg36m dmbmgdol sbommaonm.®

5.2.3. 6absbbsn gmobb3gdab dnbssMba

dgomobbdgds, 3n0Mzqm Mnadn, dgn(393L dgowzgmal gobdMabgsl, dgndabmb 3mb3Mg@mema bo-
306y 3m33560s bogomdMngn ob MRmMadMozo eBmgdal 3 bom. Lodabby LobsGdm 30 godmbo-
&o3L LyBg0mb, HMA sBsMmImmU Jgbodsdobo Immodoms 3gdgdn s0b@gMgLadmem dbomhgboeb®. 53
BNbsdgbG o gmgdnb@ol gomws, Lol sbgbl §®msbbagz00b 3Gm(3909960b ©s3mbiMmadgosl.
83 ggoboo LabyMggmos Jgmabbdmgl Lo@Mobbggmm Robxems, 569 snmdzsol 3oy, HmImal
BM3mgddn(z IMma3sfs 350950L 3Mm(39L0 oLENMEYds s doMomswn bgmdg3Hmmgds snwg-
30Y. g@omu@o Mbs 3o0Bgmmb Ladnbbg 3m33sbool dogM dynwzgmoborgol obsbmwgdgma
0bg3m®3s(300L ImzmEmds s bamabba. sbgzg 860336gmmzs6ns LadoMmmmgdMngsw ddmdsgn 3o-
Mol smJds 0bgm@s300b gobondmmagdol dgbobgd — dbaggdds Mbos s0mmb gommgdy-
m9ds, H™3 353939 LonEYdmm nbgmMmIs(30l 3mdagamdo of gosbdonEgdgb s 56 gsdmoaygbg-
396 3gmeg Bbomal LobosbmE. nbymMmdsz00lb gobsnBmmagdol dgmsebbdgdsl dbsmggda, Hm-
am3 B9bo, 3om 39 09696, 303653 dobo 068gaG0Mgds Babobbom Jgmobbdgdsdo(s Jgadmgds™.

35M©d 830bs, babsbbomn dgmabbdgdol gamamgddo dgbadmgdgmos g@omyMon dmbal-
M0g9Lb 3gmomboboobogm 3mbinEmabznsbmeb s 303306 gdmmo Lszombgda, sGRgmm adbgl ao-
3dmbaygbgdgmo bsdasMmama, babsdsmommm gsbbyommds 56 3gmsebbdglb 39Mdm sGda@Mmaga. sbg-
39 LabyMggmos snm gl Ladabby Lobsdmb dg3mb3gdals s RBLOL owagbol 3Mm(3gEYHab
(due diligence) 306mdgda™.

Bmame 3 3bgegm, Lol-b dabss@bmdmngn bGMYJ@neMs dgbadmms abg oymb gm@Inmomg-
o, ®m3 ©M 31396@0L o 65Bomb LadsMmmgdMozom Jdmdsgn omddgdo 3goagbragl. cxd-
35 Lol, ®mam@ s 6gbo, 56 boG3m3mdl dofMomamo bgmdg3enmgdal owgdol gommgdamgdsb.

5.2.4. Break-up Fee-030g35 60b5L6s6 3gonsbbdgdsdn

3mM3356098L dmEnlb Immsdsms 3gdqd0 Lo 3dome bdnMaw LEMmEgds BoMds@gdmoa. gb go-
Lo 33060 363 9M0b GMSbLo(300L Fbosgms goblbbgogzgdmmo 0b@gMmgbgdowsb s sMLgdyma Mab-
39000056 353m3nbofmyg. 3m33mgdLnMa GFMoblbogns badmemmm gmabbdgdol Bnbombggsw dbamg-
90005356 39360 doFngFal go@semabzol Imambmal. ,3963dgcsbbdgds” 30 dznfn xggg&oso. 5308m3

4 Ygow. OLG Kéln, OLG Report Kdln 1994, 61.

" Péllath R., Steuerliches Vertrags- und Formularbuch, 2001, B.21.03., 1115.

7" Bergjan R., Die Haftung aus culpa in contrahendo beim Letter of Intent nach neuem Schuldrecht, ZIP 2004, 395 ff,

B Holters W./Semler F.-J., Handbuch des Unternehmens- und Beteiligungskauf, 2002, I, Rn. 126.

49 Werner R., Haftungsrisiken bei Unternehmensakquisitionen: die Pflicht des Vorstands zur Due Diligence, ZIP 2000,
989; Fleischer H., Korber T., Due Diligence und Gewéhrleistung beim Unternehmenskauf, BB 2001, 841.

0 Jogomomoco: Barclays-Bank-8s dmombmgs ABN-Amro Bank-bgob 200 dommombo g36mb sbobmoyy-
905 Rodmomo  §MobLogzoob godm. 3Med@ngsdo BEmm oo bogmd3gbbagom mebbgdocy
a3b3mgds: Werner Lambert-1s (1,8 domostimo 533-0b @mmasto), Hewlett-Packard-li (675 domomba

171



8. Joth0s, b. g9t dg0cr0, MERGERS & ACQUISITIONS — bs [fsthdmms dgdgbs @s dg fyds

dbomggdn babollbom dgmebbdgdsedngg ©gdgb GMmabLag(300L Redmoaom dnygbgdymo Dasbal 3m339b-
LoMgdal ocmddab.

&Mobbog300L ImbedDowgdgm 98 93dg ©0bGgMgLgdmma 3m33sbos, 3o6LsnmMmgdom badnb-
bg 3m33560s, Mbms 5(36mMdngFMgdogl, Mm3d Immadsmszgdgdol ggabsedn GMmabbadnol bomads@gdaoom
obobEmmadmam 3Mogomtnzbmgabo dmBgdal go@omgdss Logafmm, Moz 3603369mmzs6 botgqd-
00655 ©539330698m0.°" 5990006 36dmB0boMY, 3335600l Bobynmdal Rogammbol MM Bo-
dmgdboemn Basbol sbsbmomMgdol omddsl (break-up fee) Babsbbom dgmsebbdgdsdn, Azgmmagdabes-
3986, Ladabby 3MB3s60s IMombmzgl. OMd(3d 39M339Mmo batixgdal gomgds (3sg., bLabsdmb dg-
3mb3gdabomgol) dyowggm 3m33obasbay Mbgal. daz356Mom, mmanznMos, Gm3 3Mod@nzodn &Mab-
bogonlb 3mbeddowgdgmo 9@&o30b Bamds@gdmae ©abMmgdaol dgdmbgggobogal mmngg dbamg
5m6b393L 3m3396Ls(300L Fm(3MmMBoLs s assbrol 30HmMdgdL.>2 gHmo Lodyzom, break-up fee™
o 560l Bobynmdals bgmdg36mmgdowsb godmdmnbafg aomab@ ool mmM3ds, scdgwe ab BoMdmaw-
396L LobomImms GMbLIG(300L 3Mm(39L30 L3g(30omNM omJdsl 03 dgdmbggzobogal, Mmugba(s
96 m-gMm0 3batg Immadats39d93L Byzg@L, o6 GMabbagzns bbgs 80bgdgdal aodm Rsndmgds.

3mM3396La(300L go@abmal Bobsdnfmmdaw dgadmgds @snmdzol MmIgmadg dbatal doge & Ms6-
bogonl dMsmggmoem hodms, 86 GmIgmndg bgmob d53dmgmon goMg3mgdol aamads, Mmdgma(s
dbomgos 6350bgs6 edmy30gdmem dmbrs (3sg., dofoman bgmadg3mmgds 396 M M-
339 30093d0). dgbodmagdgmns, M3 Jbatgqdds bgmdgzMmmgdoo gsbbodmgtmb break-up fee-ls
bbgs Bobadnmdgdas (Trigger Events). LobyMggmos, Gmad gb Bobodommdgda dbEsw gobobasbe-
360mUb, Gome 3535M803009L 3MB35bLa(300L BmmbmMZgbal 3Mm(3gYMs s dgdmzmealb 9396@mem«-
0 gl gowgdo.

Break-up fee-050d3s> m& doMomsm 30bsblb gdbabymgds: 1. ab azegLb dbomgms Jmbgdcng ab-
&9M9LgdL s ogLodom Mo 53(306093L oG gMnsmytn Mabob Bog@mMML GMobLagzoolb Imbod-
Bogdgm 33bado o 2. Dasbabs @ ©bsbsGgal 3m33gbLaznal a3aMgds Ibamggdl GFMeblsd-
300L Bo@3o@gd0m @obEMmgdalzgb MdadggdL: dbomggda 530098056, M3300056 s0(30emmb g g-
am oboboMxo doMomao bgmdgzAummadol egdol 3 oo™

ooomgyeo dbomg Do 96ab, g3mbmdngnco 3Mab(3039800006 3odm3nbamyg, n@zoMommb
390339990 B0bsbLYMo s MML sbsbamg, Moash dnshbos, M3 GMobbagsns s z0mgdg-
m0d 3m33s600L 39b300560980bm30L. 330@m8 Mmommgmma bty sbgzg FbsE Ybos aymb, Hm3
B®bbog(300L Rsdmol Gabgo(s, Bobommmdmng 3oab(s, Lo gnmam mazdg snmmb. 3mb3MgG Mo Mo
00390006 335743b bogdg? — 3m33sbasms dgdgbabes s JgMmbydal Fmbadbswgdgmo g@s3n gymob-
bIMAL EMHMabs s GMObLYJ(300b gdgan bafmxgdal 0b3gb@&nmgdal: bL3gznsmab@gdal (3563930,
00l qdo, Logomababsom 839689d0) @ogoMs3gds, Ldnbby LabsIML @ oMo dgdmbagds,
B®bbog(300L LEOYJGNPMgds, mbs(3gdms dabal dgddbs, Bobyomdal bgmdg364mgdals Im-
bobabals 354369, Lodsbzm 3MgEnEEL smgds GFMobLbog300L oLEGNbsbLgdmaw s ol Im3bsby-
93, bbgbgdmmds batiggdds dgadmagds domnsb domam 6036l dosmbomb, Mo(s Bbafmggdl v 306

5d3-0b @menotn), Hilton Hotels-15 (560 domombo 533-0b @meocn) s Unocal Corp-1s (500 3o-
momba $33-0b @mEso) gozommgdoom domama 3m33gbbazngdacs Jgnmebbdgdosm.

' Hilgard M.C., Der Betrieb 2007, 559.

52 ©obzMomgdoo ob. Hilgard M.C., Break-up Fees beim Unternchmenskauf, BB 2008, 286 ff.

3 8bgogbo @gednbgdos: Brocken Deal Fee, Cancellation Fee, Termination Fee, Inducement Fee, Failed
Cost Agreement, Deal Protection Fee, Failure Costs Agreement, Bust-up Fee, Finders” Fee...

54 Hilgard M.C., Break-up Fees beim Unternehmenskauf, BB 2008, 286, 287.
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obobgg Dol @b3mdL. dgbadadobo, break-up fee-smdds gngd@nc0 FLogdmmmanyco 396 39-
&0s dofMoma@o bgmdgnmgdol e@gdals 0dymgdals mgogbo%ﬁobnm.%

5.3. bL530b6g 3m33560ab 3FgGMIbLIJ(30ma >yEaGa
(Due Diligence)

5.3.1. Due Diligence-ob 36036369mmd>

BabobBom dgoobbdgdsel Imbogglh Lednbbg LobsGImML smn@ ol 3Mm(3gbo, Mmdgmas GEb-
bogz00b 3mIBogdab (396@MomMG0 s yzgmsdy bobgmdmoagn g@odns. Babo Mgsmabgds Ibatg-
900 50656LYMIs(3 dg0M0 NR©gds0. N33 3o LobMIML oMPgdal GMIbLSJ (30 53g3560 dg-
dmB3gdob gomgdg BomMdmymagbgmos.

36154803030 GEobbogznoms 30%-wseb 70%-3g bomds@gdmow bBmmegds. 530b Ladn do-
0mo0 30dgba 5MLYdMAL: 1. BFMobLag(z00b Mdngd@nb dgbabgd sGsbmymenmn nbgm@mads(3n-
ob gemmds, 2. babgManob ImbsmmmEbymo 3m@gb(z0omolb sMOLEMAN Jga3obgds 8ynwzgmn 3ma33s-
boob d0gé @ 3. gbyomma 3m335600b LybGo 0bGgamMazns 3mbEIgHmxaMmem Gobsda. bomds-
&90emdals 30Mggmo mEn 3odgda 39330M©gds Lddnbby 3M33s600l gosxalgdsl 3Mg@MabLsg-
Gone 9893%g. 9bodbmmo Mabzgdal 306030bgd0lb Fabboc s9y(30mgdgmoas Ledadbg LobsMdml
LobE 930 Bsmabab, 564y due diligence (DD)-0bs gobbm(30gmgds.”

dyn@39m 3m330bnsl LgoMmgds sImM3byMag0 0bgmMdsz0s Lodadby Mdogd@nb dgbobgd, Ma-
®d 3330b0 0gdMHn BoM3moaqbs Lnbsdwgamgbmab dgbedsdobmdsdn 3maygsbmb. badmmmme,
Lo3nbby 3MB35600L GO YYMo d53mb3gdol dgmgasw, dynzgmo (3ommdL Gobob owgagbsl,
LeBgBaMmo 95399 9gd0b Fggobgdobs s Gab ol dsGmgsl.”

39b53580bow, DD mob 3969Gomue g3ubd0sl sbmmgdl.™

® Lo30dby LOBIMBML LobEgdnMm8s 398mBIgded 6B MgLgd e 3M33sbosl vbos dgvd-
36sb bEmymzomo bomdmeagbs GMobLagznal Logsbdyg. 856 Mbrs ozm@gL, oy Mol dgdgbsb
830693b. omgdymo 0bgm™dsz00b bogndggmby 3ynggmb 94369ds dgbodmgdmmds, Gm3 bob-
4omdab bgmdg369mgdsdn dgomsbbdmlb gom33g9mo aomob@ogda s bgmdgmumagdals dgbein-
mgdob 3oMmdgdo.

®  DD-ob bodgsmgdoo dgoeggmo 3m33sbos (300mmMdL, esanbmb Lsdobdby 3mM33sbool
M gor®o momgdamgds.”

®  3ynE39mo0 3m33560s (300mML, gomzgammb GMoblbogz00b dobbgdo s Mabggdo.

®  333mbB3gdal 3Gm(39L3s Mbs YDONMB3gmymL Jgbadgbo mdagd@nb godggomgaommds, Ma-
bo(s 88303900000 Bbg (300 go5R60s.2

> Geyrhalter V., Zirngilb N., Strehle C., DStR 2006, 1559, 1560.

56 Picot G., Pack H., Handbuch Mergers & Acquisitions, 2000, 221.

" Vogt G., Die Due-Diligence — ein zentrales Element bei der Durchfithrung von Mergers & Acquisitions,
DStR 2001, 2027.

% Beisel D., Klumpp H.-H., Der Unternechmenskauf, 2009, II Rn. 4; Picot G., Handbuch Mergers & Acqui-
sitions, 2000, 95.

% Kiethe K., Vorstandshaftung aufgrund fehlerhafter Due Diligence beim Unternehmenskauf, NZG 1999, 976,
977 f; Hérmann J., in: Bierk D. (Hrsg.), Festschrift fiir P6llath & Partner, 2008, 135, 142.

8 Merkt H., Rechtliche Bedeutung der due diligence beim Unternehmenskauf, WiB 1996, 145, 147.
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DD 6 5568maaqblb @mabbagdz00b bodsmommadmogam bogsmogdmmmm Bobodnmmdalb s 03-
395G 0mo Lo 33bMb3gdmm Mgammomgdol Lagsbl, JogMad 3Mog@03od 3oL LBsbsMEGMmo La-
by Bobzo. §Mabbodnalb bogbmdmngn mmanz0sb aodmdpabatyg, DD Lagsmmadmmm 3Gm(3909)-
558" 59490056 358m30bsMy, ol dHb3530 8 3300Md 1m0 Bggmmadss — sts LadsMmmgdMogo
bm@3s, oMedgm GFobbog300b MgommGo god@men, Mmdgmaz doMomswn bgmdgzMmagdol nb-
®9H3MgEs(300b5L 356356930l gHm-gMm0 3G0@gMondal b (300l sLEMmgdL.*2

5.3.2. Due Diligence-ob 36m 390096

LodoDby 3MB35b00l sSMEoG MMM d9dmb3gdal Babsdnmmdss 8obo 896g%dgb@ 0l dbEnEsb
©5068)96gLgdnen Ibsmal dgbodsedabn nbgrm@mads(300m MdONMb3gmymes. 3Mm (390NN cgoem-
LoBENLom LedaBby 3MB35600L dMEEG MM 39dmb3gds dgdwmaa Lod Laggbn®b dmagagb: 1. ab-
BmME3d(300L 3gamzggds, 2. 0bgm@ds300lL ©eFN3s390s @ 3. 0bxrmM@mBs(300L sbomaba. smo@ 0l
MHM0m0 5 d0bss@bmdmago RomBmagda, nb@gMgboms 3mbxgmod@olb mez300086 s30mgdals 30bbom,
G NMo 1bos IMbgbMmoawglb babsbbsmn dgmsebbdgdals (Lol) ggatamgddo.

SM0G0m, Mmame(z 6gbo, y3gmsedy 3989 3ynggmn 3m33sb0ss ©0bEMgLbgdma. 5308m3 g7-
L3gPMBMS RANBRL, BMIgmog SEoBMMYdal, obbyLLsTsMMEal L3goemabBgdabs s LsnbggbEo-
(300 3563067980b356 Jgagds, MMasbndgdsl Mbg3L Ignwggmo 3mM33sbos. 3M33sbogda, GMmgdacs
M&A-b 3963569b@ s sbmM(300mgdgb, Ladmamm 3969%396@0b MBydy DD-b b gnma gobymezn-
™gdol §36056.8% BobosmBwga J980b393590 o068 gMgbgdmmn 3m33sbos 0G0l goblsbm z0gmgd-
3@, 3mM0dMbG oMo 06@gaMso300b 3Mnb(3030m, JoMemdl 94L3gMEms xanAL.

J399mc mygzeboem (3603’ Bohdmoagbomos smo@menmo Jg3mbB3gdol Laggbymgdo

5 3o, 393503 9b9mo gmgdgb@qdo:

1. 39a@ab dm3bsgds —> 2. 590080l g3bbmMAingmgds —> 3. 365maba

>0 ob sgormol sGRg3s 8969%896@0b 365bgbG o300 Jdggandob @@ sy sbogmoa-
o0& 0b 30Bbgdab owagbs | Lodabby LoBsMImb sanmdg dg- | Bo
94L39BGms gamyob Igoagbs | dmE3gds 30bsbLyF0 bsgowgdalb 3Gmg-
smeo@ob ggadal dg4a6s 3393900 Imba(398ms dsDsdo bmba
dgbodmbagdgma 3m33s6aal- | bLedadby 3MB3sbaol gemgdg6@8gdol | Due Diligence-memorandumis
ogob 333 Jdgagbs s 3mmMEabsazns
Joobgamnl aogbogbo o0@&0b dggaqgdol Bobsbbstin sedmBgbamo 3Gmdmgdgdals
Bobsbbom dm3mggdamo sbaemnba ao@agmab LGFo@ganal d934-
0bgm&3s(300b sbaemaba BobsbBsmo @abgbal gobbomgs Lo- | oggdos

30dby 3m33s6nals 896y xdgb6& N6

' Gran A., Abldufe bei Mergers & Acquisitions, NJW 2008, 1409, 1411.

62 Vogt G., DStR 2001, 2027, 2031.

8 Miiller-Stewens G., Schreiber K., Zur organisatorischen Anbindung des Akquisitionsprozesses im Kauferun-
ternehmen, in: Die Unternehmung 1993, 290.

% Rockholtz C., Due Diligence-Konzeption zum synergieorientierten Akquisitionsmanagement, 87.
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DD-0b 06896boyc 53ob530 Lodabbyg LaBsM3mL dogM dgagboemn Fmbs(393ms dobs, obyy 3ob-
do 3930300 (39390 0bxgm@mds(300 @g@ I nMmem dgobbsogmagds. dmbszgdms dabs dgodmads
0ymb 30OEsmm@o (9emgdGOmbymo 0bgm®madsznol boboo Bomdmoagbomo) 56/ws Mgsmnto —
9.6. 3mbs(39dms mmasba (data room). mGogg d93mbggzeda bLadobby 3MB3s60s FmMbs(3g3ms dadab
203 96L dynzgmol 3nge Botaqgbommn Laby@zgmo 0bgmmdsoal ool (document request lists)
bogdggedg.2° dmba(393ms d5bodo dm3mggdamo 0bggm®mIs(30s o6 bos asn(3gL 39Lodg 30693y
©5 56 60 0469L 35dmyg69dmmo bodobbg LoBsGIML Bobssmdwga.*® Fgbodsdabo om ds, GmIg-
mo obgzg Ybws dmo(393gL 0bgmMMAs300b LofMagdmmdal ©s &gdbogyma dm3Labycgdol bg-
b3l (data room rules),”” ©brs 35668l BobsbBsG 56 @oanbEgL (35em 3 bymBg 3G mmadao.

5.3.3. Due Diligence-ob Labggdo

35dmbs33mag30 0bxzm@mds(300L Gndal abgogno DD dgazodmos bad dofMomsw bobomsw ©o3-
ymo: 1. bodomormgdtoga (Legal Due Diligence), 2. 530m6m30396M0 05 0bsbbyta (Commercil & Fi-
nancial Due Diligence) > 3. &qq4603m60 (Technical Due Diligence).”® sm080b bsBogyg babgmds 3g-
Lodmgdgmos, magol dbng, Lydgmadgb@gdem onymb (ab. (3bG0o). dmzgdynm LobEgdsgodbe-
(300L o6 5430 dabssMbmdMmngn oG goMmmgs — ob, MdMomme, 500l ML gobssbsmadgdgmao
3o&gM00b 9390 00096@0R0(306985L s LG JGNMMgdsdn sa39bdsMgds.

bodstmnmgdmogo DD 93Mbm8o 3&0/x0bsbLbyco DD &9dbognco DD
Lo gmE3mMazombadstmnemgdfngn 3mM3835600L LG gg00L SbsEnDn &9dbmemmanno
39mEdmgdombsdofmmgdfngn LodsDEM gomaMgdal sbaemaba sbomnba
LobogombodsGmmgdfngn R0bs6Lgdabo s goEabobawgdal 86s- | mmgab@oznto
Logoababambsedstmmgdfngn mado sbomnba
dOm3nbbadsmomagdmngo mMaoboboogmo dmegmob sboabo | IT-sbsemobo
0b@gmgd@momydo bsgnmcgdals 3HEYJGobs o ImBLobMgdol 56o- | TP-3565maba
LodoGnmgdfngn sbsmaba mobo

bedaMomgdmMogn 0G0l Gomamagddo 3mbBdmgds Ladobby 3MI3s600lb Lo zMEM3MMs(30mba-
donmgdmngn dmBymds s 3mm3gMaznol gmm3gda, 3m33sboal Bgbwgds, sgd&mommco s3mbo-
bgMgdo Ladgbamdgm MgqLEMESb, sg(30mbgMms LE®YJG NS s NYBRMYdgda, 3M335600l MEMas-
Babs309m0 5 GBobsbLYEN 53 9d9mgds, oMgJBmMEsBobs s Ladgmazamynmgm Ladgmb Lbom-
3980b m7g3gd0, 39(30mbgMms 9396@MomNEa JMmbbmEM(3039d0 s o.9. (Legal/Corporate DD). 3m-
&9b0mM0 3ynzgmgdo 5Msbs3mgdo yumemgdom bbogmmdgb bLodabdbg Lobsmdmb 3mIgHm (30

% Henke U., Socher O., Fachbegriffe aus M & A und Corporate Finance. Der Unternechmenskauf in der Due

Diligence Phase, NJW 2010, 829.
% Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, I, Rn. 63.
7 Henke U., Socher O., NJW 2010, 829.
%8 Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, II Rn. 6-8.
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35mEgdMmgdqdL, 369 dgbedg 30Mgdmeb oEgdym bgmdg3Ommgdgdl (Legal/Commercial DD),
MdE03 JmMbgdobmsb ©s39330Mgdmm 30mamgdsl s bobogmmbadommmgdfng aofnggdgdl (Legal-
/Real Estate DD), b8 gmagd@omatio bsznm®mgdab, 35896@0b, bagogtm s babsjmbemm 6036950l
LodoMmmgdmngn ©so30L 3omboo sGbLgdnm gomamgdsl (Legal/lntellectual Property DD) wo Lo-
30bbg 3m335600L 3MIablodsmommgdog dwamdatgmdsls (Legal/Organisational DD).

93M6m8036G0 onw0@n®? gnmabbdmdl Lsdobby 3MI3sb00l LoMBEgdal gobbmm(30gmagds-
mdob, dobo dobbgdabs s Mab3gdal, 3m33s600l LadsbMm dpamdamgmdab, BB ganobs s go-
99m dgmBstgmdol 565mabL. 530bsbLyIs sm©n@ds’ 30 Mbs 390LBogmmb Lsdnbby LoBom-
3mb Jmbgd@ngn, 30bsbbnMa s Ladgdmbegmm dpgmdsmgmds, asbbsgnmmgdom 3o 3m33sboal
obgo6nda gds, gymabl bagowgda (cash flow), Ro@gdama abzgbG00gd0b 9539J@&0sbmds ©s Lodm-
dogmm 3Mmabmbo, sbggg 3mB35600b Lagowababaom m3mdgb@ssns.

&9d603060 3900080b Fabsbos Lddabbg LobsMIML &qdbmmmany®o 3mEgbnsmal swag-
bo. o 0gmmobbdgds 0b@gmgd@momyma bsznmmgdolb ©s dobdn dgdsgsemo gmgdgb@gdol, bagag-
A0 5 Ldbadmbmm 60dbgdals, 0bmgs(30930L s LEBSMIML Brmyy-3ol bamabbo s LodobEM 3m-
&9bosmo, sbggg boobgmMdsznm 8g4bmmmangdal @s mmgab@ngol asbznmamgdal mby.

LodoDby LBIMAML sl Rsdmmgmomo, 3Mb3gbz0mbacmmEn Lobgmdgdol gotmws, M & A-
ol 09bsdgmmgg 3Gad@0zodn bdamns DD-ab dgosmgdom sbomasbdmos gmmdgdo: gocgdmb ©a(3-
30b Lo 300856 s 3o3doMgdmmo smendo (Environmental DD)71 5 3G uernmo syqoodo (Cultu-
ral DD).”? 35693mbo 5 Jobo @s(330L FgRoLgdal sbamabo M9y MmegsedaMggmae L3gon0gn® bya-
396®9330 m3gMoMgdan LaBsMB3mgdal dogh go6gdmb sDNsbgdol LogMmbol LmznsmnFma bam-
%900 dggzobgdolb ammabbdmdes, @OHmMms gsbdsgmmdadn 356 g™ Immmdomo babosmo doo-
0m — gl 300l 83 babgmdal gomamgddo gobrgds LabsGImL sanmdgdstgmds, dgbmdal
InBBMmMa0s, bonbgobGHm Jobolnsmgdmado s smdnMgommds.” sbggg dmB3wgds, 0 Gedwgbac
3qqLodsdgds LaBsMBML 3MogB03e 39MBmb a(330L sMLYdMm 356mB3dmmMdSL.

JnmEemmo DD gbgds 3m33s600b 3mm@nem megabgdymgdgdl, 5695 3ol adagl, Hown-
(30900, LabMasEmMgdal b6 3oL 303500 S3MFoYdYYMgdal,, BLodmmmaoy® sb394E8gdL s
.d. 5333560 5080 Jobbo obaboglh bLadobby LobsMBML 0bGgaMs(300LBsMNbMBAL Bababbom
356LabM3MIL, 30bbs JMNMgdom, LagMmsdmEmabm &Mabbogzngdal dgdmbgggado.

DD-0b gb gm&38980 53m3BMagn o6 sMob. Jomo 3mbgoan@sozns ©edmowgdamoas dbsmgms
0b@qMgbgddyg, oo goobbdgdody s 3MbiMgG Mmoo FsmmnmBgbmnggdol og0bgdnMgdgddy.
530@m3 Lodnbdby 3MB35600l sy 0L JabssMbmdMngn Im(3MEmds s BMMIgdn nbrngo@MsmY)-
0 dg0obbdgdal Logsbos.

69 Kriiger D., Due Diligence bei Kauf und Verkauf von Unternehmen, DStR 1999, 174, 175; Gran A., NJW
2008, 1409, 1412.

" Knott H.-J., Mielke W., Unternehmenskauf, 2006, 13; Ek R., von Hoyenberg P., Unternehmenskauf und -
verkauf, 2007, 123 ff.

" Holzapfel H.-J., Péllath R., Unternehmenskauf in Recht und Praxis, 2005, 18.

2 Gran A., NJW 2008, 1409, 1413.

73 Picot G., Pack H., Handbuch Mergers & Acquisitions, 2000, 247.
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5.4. doMnmd@o bgmdg3Gmgdab swaqds, Closing s 3mbEdgMmxgmyma
0b6@gaMs(309

3mbodbawgdgmo g&odob mman3nEao dmmm bamggdals JogH Labsmdmlb babyomdal bgmdgs-
mgdob bgm38mbBgmss, 046985 gb boemmdMagzn ongmgdal o) Jmbgdmago @eEmadol gm&mdano.
bobyomdob mMogg BmEM3nlb Mganmo@meyymo bogndggmos bz-ob 477-9 s dm3gzbm dybmado.
bgemdg 3 nmgdol 306Hmdgdal dgmabbdgdabols dbomggdol 13bndzbgmmzebgbo s3m(30bss, 3mb-
&g g Bobedn 06GgMgbms 3Mbgmnd@ ol megomsb s3nmgds, Moz dgbadmgdgemas dm(sy)-
mmdoomn bogs®sbGom gmabbdgdom. sbgsg m3bndgbgmmazsebgbo sbdgd@ns Lobs@mImb bogommdoa-
390 O YPJOM0350 b JmmME 3oms(3930L smds (b3-0b 488-g s 489-9 Igbmadn), Go3 bgm-
dg3699mgdado @g@or e Mbos 3mbgbfmngmgl, oo ¢dg@ gL, Mm3 GFMobbognol bofmmdsdgsd-
mmds Imbadbowgdgmo 9@ o30b obfmmmgdolb d93mga >3 gMmo 3m33sbaal 0b&gFgLgddn o6 dg-
0b. babyomdolb md0gd@ob 1bszmme aoma(3930b G MM0 Jgoobbdgds, 3mbadbawgdgm g@o3-
by Bo@oMgdma smmo@mmmma dgdmbdgdol 3gdwaa, dbotgqdl o6 mbrs gondoMmgo. 3ofMos s30-
Lo, Boo LB FmMEmdom Mbos 3msbgbngmb bgmadg3Mmmgdaol 30mmdgdol aMmggz0bmzgal
396dmbedsmmgdmog 3sbmbabdggdmmdabmeb ©s3o3d0Mgdmma Lo jombgda.

bgmdg 3O mmgdol bgmdmbgmal, 69 m@mIbMogn gomegdymgdol BaMdmdmdol, dgdwga
ol BbMogdo magds §MobLogdz00b abm@gol bogombo (Closing).™ §@sbbsodz0ol abmGgs au-
mobbdmdlb dbomggdals BogM babyomdals bgmdgzdmagdol dgemmgdsl — 3ynggmo 3m3d3sbas
obolb dgmebbdgdam ggabl, bememm Lad0bby 3M33obos 3ol gowsab(3gdLb bobynmdalb Mdagddb (Jm-
69dsb bobgmmsemmma bmzzgbonb gbom 56 Bamb MboggMbamaEa by 33gLnal Igomeon) s dab-
006 ©535330609dmm NBmgdgdLs s Fomgdnmgdgdl.”’ 3m33mgdbymo GMbLog00b Jgdmbgg-
3590 0L abn@mzsl bogdome oo MM EsbFnMgds. s530@ma LabyMazgmas EMmal gb dmbs339-
o0 doGomo bgmdg3emmgdsdo dbGsw dgmebbdagl. s3sbmeb, dbatggdl Bbgo3gmmdomsb o6
b godm@hgm God@mMgdo, MmImgdos doGomown bgmdgMmmgdol dsmammdsdyg 6 3ol 30-
MmMdgddyg g000536y39@ Dgaozmgbol sbmbgb. obogmy® 3Mog@Enzsdn sbgma Gog&mMoas @Mab-
Lodgool bogomm LodoMormgdfogn 3mbBEmmmo bLozom@gmm Ladbabygdol dngM. 3mad3sbosms
bobyomdabs s 3gMbydab bgmdgzGmmgdal badsMomgdmagn bs8g0mmds @sdm 30gdmmas o3
Logomm Lodsomnmagdmogo 0bbEoG(300L MebbIMdsDY, Moy BboMggdds ¢bos gs0mzgsmobbobmb
bobgmdg3Gmmgdm 30Mmmdgdol Jgmsebbdgdabs o GMabLod(300L 3ol 4obbsbmzM0L EMmL.”

&M3bLag(300L BomBo@gdom obm@mzal d53maga ©agds 3mbEdgHmxagMmma 8969%396E0bL
M. 3m33sbosms dgdgbs s dgMmbyds, Mmam(3 dgbogomdn 5nbndbs, LaBsMB3mb maMgdmmgdal
BOb 396 3530bbymo LEbsGEMmo bGMOGganss. 0d(39, Iyoeggmo 3M33s60al 39ML3g@o-
300056, ababmmo 3obbal dombygzs GEMobLa]300b IbYMZzam o3&™IsGMEMS© o6 brgds, Mopasb
dob dogm gosboamao bLEMmsGgannmoa 3Mgdngda 3Mb(3n3 Mmoo NYBMM Jomamns, 3oMg Imbs-
mmEbgmo LobgMaoymo gugd@gdo. 9dgrsb 4odmadnbamy, dynggmo 3maddsbonlb dgbgxdgb@ob-
030L dofomsn Lodndom 3mbEIgPR gAY 9Bo3Dg 0byqds.”” 806 brs aswogmsl Moo

™ Knott H.-J., Mielke W., Unternehmenskauf, 2006, 16 f.

75 Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, IX, Rn. 103 f.

% Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, IX Rn. 105.

" Jobsky T., in: Buth/Hermanns, Restrukturierung, Sanierung, Insolvenz, 2009, § 26 Rn. 129.
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3Gmdmgds: 939@0s60 3mbB3gMmxgMumo 0bggamo(z0s.”® LaBsGAmb Bommdmogo sngmgdal
dgdombzg3odn d93dgbn 3m33sbnal 3969%396@)L ogd3b 9®Rg3560 bed doMomem LGMGgansl dmmab:
1. 3948650 3gdgbaen 3m335605Lmsb LabgmadgyMmmgdm 3mb(39Mbo (Bod@mdcngn 3mb3g@ba Bo-
mab 39dgbal 3m3g6@0wsb 339 9MbgdmaL), 2. 3mabrnbmb dgdgbamo dzommdama 3m33sbaals
dg@byds (upstream-merger) o6 3. mogoe dgg@bysl dgdgbom dgommmdoem 3m3835600L (downstream-
merger). asmgmas, 04 MgmEasbods(300b HMIgemo LBGsGgans 3mn@ebl bomds@gdsl, sdm nwg-
dns 3mb3Fg@m dm393mmdady.

&Mabbog(300L obMzgol dg3ga bdnMow GoMEgds 8358 gdomn, 3mbEdgMxgema DD,
m8gmo(z 30bbsw nbobogl, gMmn 8bMog, babyomdal bgmdg3emmadol ogdowsb &Mabbadzo-
ol o303y sMbgdym EMmal dmbs 339030 3mabesma sMLgdoma (33emmgdgdal ngbogoa-
(306965b s, 3gmmg dbMog, Ladndby 3M33s600l dzgmo 39bgxdgb@ ol dndsmon LadsMommgdmngn
Imobmz6930L Boygbgdol 3gbodmgdemmdal dmbobygob.”? sd39 Wbws dmazeogl Lbgowsbbgs
&9d603960 bsgomboa: Logamdm Labgmbmogdol dgzzms 56 Igbedsdobmdsdn dmygsbs, dg3zemamo
25693mg3980b Gganb@Mogns Lodgbs@dgm HggbgmMmdo o 5.9.5°

6. 3m335600b BammdMagn osgmqds (Share Deal) sfznsms
Losggmbom dafmygsdg (Takeover)

6.1. dBmasom

Takeover Lobs3dmb dgdgbal gMo-gFmo gm@mss. 838 gm@mdno 393dgba 3m33sbas (Bidder Com-
pany) 99@mgds bLadobbyg 3M33sbosl (Target Company) Hgammomgdae Logmbom dofmgsdg dabo of-
(309800 dgbyowz0L gDom. 5¢badbyma bagnmbob badsmmmgdng 8mBgbmoggdsl oo ynMemgds
903mds 03 Joonmbgbcngqgddn, MmImgdacs, bodsmggmmbasb asbbbzeggdom, mnzz0nE 50bsb-
LyE 8obBEYENSL Sbm(30MEgds. (30 o6 3MLdmdL Takeover-ob Mgammmomgdal gHmagzemmgsbo
LodaMmnmgdMogo dmEgmo. JoMmdm0s, MgamoGmmmmo dnamadgdo s dsmn bBomagdo Lbgosob-
bgo Labgmdbogmdo gobbbgeggdmmas, dogmMad sMbydmaL g 3394 3Mm(3gEMEMmo bm@mdgdoa,
M3 gdbag gfmo s 083039 B1b7 305 goohbosm 6gdabdogm dommmbgbmnada. bBsG 0ol 83 baboen-
do aobgobomaogm godo@omal Mgammomgdam doDomdy 3md3sbosms omBmgdol 3Mm(39nEme
Lo 30cbgdl 5d3-bs s g3em 3ogdntal YYbogos0Mgdmmo badsMommal dogsmomdy.

6.2. bygmb@Fmmmm 353980 5 bdgzsmEydnmm mggMEo

Takeover-obs 3m (39006 06ygds 3530b, MmEgbsy gho-gema sg30mbgHa dgadgbl babsmaml
ogd300md bogmbGEmmMmm 3539&L, MMIgmaz doMomaa gsbbodrgMmas b3al YBmgdob 3dmby
sgdosms bagHom Mommgbmdals 30-33 %-00. sbgm dgdmbzgggedn, dyowggmo gomegdamo bogds
358m073946mb bagsmogdymm magm@o (Mandatory Bid), Gm3moms(s 0a0 ©86s6Rgb sg(30mbgcgdl

" Picot G./Koch T., Handbuch Mergers § Acquisitions, 2000, 335.
" Gunfer C., in: Oppenlinder/Trolitzsch, GmbH-Geschiftsfithrung, 2011, § 36 Rn. 20.
80 Gran A., Abliufe bei Mergers & Acquisitions, NJW 2008, 1407, 1415.
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Logome dgbmazodgdl dsmn 4309800 3gbyngsL Bgbadadnlb Gobaw. bogsmgdymm dgmegabgds
Mbs 3053900mb 5o BoMEGm MINsmme 08 BodognMBs 56 onFmoamds 306ds, MmMBgmds3 dgodo-
bo dg00ms bagmbBMmmEmm 353980, 5Medge M M85bgcmab dgmsbbdgdom dmJdgwmds 0b3gbEmMMm.
Xanydss (Persons acting in concert), ormzo dsmo sgiooms bagMom Mommgbmds 30-33 %-056
Bgomb doombaggzl. dogomoma, 09y og300ms Boboelb dgodgbl dmagamn 3m33sbas, bmem baBoeml
dzommdoen bobs®dm s dso dngf dgdgbarma sq(300ms K30 5xbBg3l bozmMb@Mmem 35398 0bogzol
o960 BrgeMb, 8megso6n LobsGIm gomEgdammns 30dsMmb Ladobby 3MI3s6nal sbsMAYE o7-
(300696930 Logomogdmm dgmsegebgdoom.?!

bogomEgdmmm MmygmEo Mbs nmzgemnbbnbgdmgl Lodsmmnsb gabl, Mmdgmoay bomdmac-
396L LaBn b6y 3MB35600l og300md MNMYdMgdal yzgmedy Jomamm MmEabmdsl, HmIgma(z Joo go-
SRbEsm LogamEadnmm Jgmagsdgdol 3Mdmo 330980y 6-12 mgom sMy. 393dgbn gomEgdamoy,
439 39(30m69ML dgbmagabmb ofznems dgbynwzal ghmo s ngozg 30Mmdgda. Lagsmmgdamemm
MmggHG0, 30639 Moado, 0(393L 33069 og30mbgMms MBmadgdl s NBEHNB39mymMBL od30mbyH-
00 M06oLBMAMBLL.5

Takeover-obs Ggammomgdal gMm-gMmo (396G Mo dmmbmabss, Ladnbbg LobsMBmb sgzom-
69gdL dommzal dobomgdo gosbyzg@omgdol dobomgdsm dngzge Ls3dstnbo MM s nbgm@Is-
(309. 8308m3 353mJ399694)mn MmEgHG0 Mbos dg0(39309L GO LanbgmMds30m 3MMbL3gJEL.

3J(30mbgems dogh mxygM@Gab domgdol gows dofMomssae dgMmygmdl dobo godmgzg946gdnsb
2-0096 10 3306100009.% 533-0b 330G omol 3oBMOL Lodohmmoal dobgwgnc, gmogebgdol 3gMHomwo
mbs asgMdgmogl 8060393 20 pwmg. Section 13 (d) Williams Act (5.9.3.) gbgds mxgg@gb@ob 3nd-
0353000 30mEgdnmgdsb: o) d93dg60 gramdl LaBsM3mb sg(z00ms gobbabdmgMm 3Mm(3968L,
030 35mEgdnmoas 353mMog394bmb nbxm@mdszns myg@mB ol dgbobgd, GmIgma dmazogb: dab
0096805035305, 99300, 35dg6al Gabsblbn® Bysmml, dgdgbal 8obsbl, nbgmmdsznsl bLadabby
3mM335600b mo33005(300bs @ dobo bagddosbmdolb Lbgs 3603369mmasba (33emomgdgdal dgbobgd,
2869m39 (36mdslb mygMgb@ ol Igmmdgmmdada s@bgdem bobs@mdmb bagmal dmsmmmdol dgbs-
bgd. Section 14 Williams Act sb5bg3L go6bsbdrgMHm 3GMm(390nENm dmmbmazbydl. 39Gdme, s40-
mbgc 9L, MHMImgdo(z Mmo30560 59(3090L yonsb, dgmdmnsm dmblLbsb nbobo §gbogMmowsb mggm-
&0b 359m3946930056 7 ml a56353emmd530.3

Takeover-ols LadsmmgdMogn Mgammomgdolb dgdmgan (396G NG0 gmgdgbBos dgddgbn
3m335600L s 8abo 8969%39680L 3omEgdmmgdgdal asbbabmams. 88 dndstmgdom jodo@Gomab
35BM0L LadoMmomds Mbrs Rsdmoysmndmlb dzog0m LEBIbEsMEFdn. JgMdme, Mbos Lowanbrogl,
o) M5 Im3nmmdob maz0bBmgds Mbos 30g39L MBIMIbEL MEBgMENL Bnbss@mbal gobbodmzMal-
030, bengne LsBobBg 3M335600bL 3969%8968L — sMobolyhzgma Fgmogobgdals ozomgdobomgal.®

53960 399emn badsmonmnb dobgogom, mBgMgbGo 3MM3MMs 300 NRmgdsLbdmbamoas mogom gob-
LODOZOMB, M9 B HOMEYBMBNL 57(3090Dg gobogM (3L Logomgdnmm Jgmagabgds. mxygMgb@n-

8" Grundmann S./Méslein F., European Company Law, 2007, 601; Directive 2004/25/EC, Art.5.

82 Wooldridge F., The Recent Directive on Takeover-Bids, European Business Law Review 2004, 151.

¥ Directive 2004/25/EC art. 6,7; Edwards V., The Directive on Takeover-Bids- Not Worth the Paper It’s
Written On?, European Company and Financial Law Review 4/2004, 433-434.

Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L.
Rev. (205) 2009, 213-214.

Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L.
Rev. (205) 2009, 223.
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Lomngal og(300ms Bngnazs Mbos gobbmm(s0gmogl 3Mm3mE (30mmmdob 36nb3030l gomgamabbnby-
doo (pro rata basis). g36m3533060b LadsGomoal dobgozam 30, yozgmo 3om@gdmmons, bogsmmg-
demm dgmaz0bgds gos39mmb yzgmes aMhgboemn sg(300b dgbyowzal dobbam. Moz dmsgefns, myyg-
96835 bs goo0bomL yzgms (9600 3msobob) og300bmgzal g6mo s ngngg Bsbn.®

6.2. Hostile Takeover

Takeover-olb ®mb dombg 360d36gmmgabas 3969%3dgb& 0l Hmmn ©s 3mba(zns. Takeover >6-
Lgdoor go3mabsl sbabl 3ol 0b@gMgLgddy. Lodobdby LobsMdmb 39bg%dg6E0bmgal 3mM33sbaals
3430009 Lo gMbBEmMm™m 3539@ 0L gobbgabgds sMobaby@zgmn dmgmgbes (Hostile Takeover), Gow-
30653 sbsmo @mdnbsb@n dq(30mbgfn d9b9%d96@ 0L domayamadsl s 3mba(309dL bogMmbgl
md86ab. bdnmow Labgdgs ogdiombgHoms s 8969%396E0L 06&9MaLgdal odnMmabdnmgds, (36mda-
mo mam g principle-agent conflict.

0©goMNM-G0dn& d9dmbggzedo 396g%396@0 Bomd8maanbl 80bomdama Jmbgdol 33sm-
039eb, beagmm s430mbgFa 3m335600b dgbs Jmmegs. 9dgsb ge8mdmnbamy, otMgd@mesdds, bg-
Loo, bgmo o6 0bs dgdammb og30mbgMgdb magnsbmo @mgdgdal gobbmmzngmagdsda. sfsbs-
LyA3gmo OB Ydol ML bLsdobdby 3ME3MMS(300b aMgdGMMSGTs YYbws dgabomhnbmlb bg-
0&Mm@ B0 ©d Lb3aabbgs 3sbodymsznal gbom o6 Rsdommb 303080l dabomdyg 80dnbos-
g 350390, o) 5g(30Mmbgmms LogMmm 3M9dob oEagbomagds asbbbgoggdam Mgaynmomgdsls
o6 0mgomabbnbgdl. 535bmsb, 396gx3gbEL YBmgds 5430, ass@Mmb ol mMbaldagdgda, Moy La-
FoOmos LoboMmImMb bm3GMamyMa, ymggmoemon®o bogdnsbmdabmab, Mems 56 Jgomobmb 3m33s6nals
068 969b980.7 936m3538060L 39-13 Lo gMMIMEs(30m ©oMg]E030L dobgz0m, bLodobbg 3m33s60-
0b @oMgd@MESGL od3L 3mb3Mgb@ 0 dgdmagebgdemal, g.6. ,,White Knight”-olb dmdgdbols ¢g3emgds,
M3, ®030L b0z, 3mBoGonMow s0bobgds bodndbg 3MI3s600L og(30930L g3obdg.2

a56Lbgs398mas hostile takeover-obb Mgameomgds 533-do, Las(s 94(393@°06&0 3M33560al 3g-
b9%396&0 YBmgda3mbommns 3o3@sMmMb (33000 MmMbabidngdgdo sGobabyMmggmo meyg@mE ol Bobos-
50080093.% 93Gm3 7m0 3o6mb3gdmmdnbash gobbbgsggdom, s3gMagnmo 3693960968 Mo bodsm-
oomn bsdodby 3m33sbool 3969%356@L dmddgwgdals dg@ oz30LNRmadsl sbaggdl. gmsggfal
MbgbsgL0 LobsdsMmmmb 3Med@nzob dobgozom, sMLdmdl afmgd@mEmodnlb 8mddgwndgdol ©s-
Lodg90mdal d3mB3gdal MMbaggbyMmgaba Lab@gds: 1. oMgd@MMSGL Mbos asohboglb abady-
0gdmo gd30, Bm3 Takeover Batidmaggbl 860339mmzs6 LogMmmbgl LaBsm3mb gg9d&nen badda-
3bmdabs s 3mmo@n3obomgolb s 2. Takeover-gsb magos(330b 3969%3gb6& 0l dogm dgMhgaemn badyy-
3mgds b 0gmb LoagMmMbob swg339&Mn. 3969%396@3s Ybos ndmJdgmlb 3gmambnbrnbngfg-
30l 3M06(3030L o Lo yd300L Logmdgmnsbo godmdngdal gaMamgdda. sbgm dgdmbggzsdn ofMgd-

% Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L.

Rev. (205) 2009, 213.

Denzel S., Die Neutralititspflicht im europdischen Ubernahmerecht: ein Vergleich mit dem US-ameri-

kanischen System der Modified Business Judgement Rule, Band 76, Hamburg 2005, 206-211.

8 Heinrich M., Der wieBe Ritter als MaBnahme zur Abwehr eines feindlichen Ubernahmeangebots, 2008, 30-32.

8 Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L.
Rev. (205) 2009, 206.
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BMESGL o6 gbadnmmagds og30mbgEims Lagfmm 369dnbgsb dgbadsdnbn Y@mgdsdmbomgdol domyg-
ds. my9MEB0b babssmdoga bBmdgdal domgdal O™, Bumawo s65dmsnEmgdal aoMms, 8969%3968)L
dgndmos asomgamabbobml bbgs ggod@m@gdos: 8sgamomsm, odzombyfgdabmgol dobmwgdmema
063mEG 353000 I (37mMds, MBgME 0L J0HMmdgdo, MmBgME 0L 35390930 GHM ©s 6.3.7

LoobBgMgbms Takeover-obasb mo3005(330L LdbNbss@Igam LodsGmmadmago 394s6ndda, g.6.
Breakthrough Rule, ©m3gmo(3 dgbadgb Lobs®Bmb bgmb wdemals Takeover-ob Bobssmdwga bgemmg-
6o doMogigdolb 394360d0.”" Breakthrough Rule-ob 3obgogom, dgbmuw3gde, Gmdmgdacs gbgds
sgdooms aobbgabgdol s gomzamabbabgdmmos Lobs@mdmb bybogdom o6 sgnmbymms dmeab
3gdnmo bgmdg3cmgdgdom, dsmamns mxgcgbG ol dodstron mygMm@nb domgdobomgal goom-
35m0LB0bgdmmo gomal gob3sgmmdsda. bmem bobamdmlb Bybgdoom o6 of30mbgfms gomoggdom
33035m0bb0bgdnma Jgdbmnoggdo, mm3mgda gbgds dg30mbgMal 630l 3930l Y@mgdsl,
39635396 dogsl LagMmm 30gdadyg, Mm3gmdss Mbws gowsbyzo@mb Takeover-obgsb msgws 330l
Lo gooba. 38sbmsb, o090, BMBmadoz RBOYM63gmYmMPgb gMnDdy g0 b3alb YHmgdsl, dab
3gemmdgmb dbmmme 9o bdob gmadsl sboggdagb.

Breakthrough rule s gammotadl sg@gmgg sg30scms dgbynzolb 3g8ga Baba@emgdgm o430-
mbgFms 3oMggm Logfmm 30gdsl. o9 myg@96@0b Lo 3nmmgdado smdmAbogds sfnsms 75% b
3980, 3903900, M™MImgdog gbgds ofombgEms bIob Mgmgdsl 56 sgnsms gabbgobgdsl,
396353L 0nFooyyem domasls 3ofMgzgmo LagMom 3H5d0b EMML. gb gbgds sbggg od30mbgMms abgm
356Ls 3 gdmem MBmgdgdL, Bmam@nzes bodgmzamyn@gm badgmb 96 afmgd@m@sdnl dgdsw-
396emmd0l aobbodmgms. Takeover-obb 393wgg asbsdammn og30mbgMms 3oMggma bagmom 36gdab
BOMamgd3dn Mm0mmgemo 8300 bmEm@ gHmo b3nb NRmgdal do@omgdgmos.

Breakthrough rule 93bsbm®gds Bidder-obs 068gMqbgdlb s 3sb m3909L 306OHMdgdL 14360l Labsm-
3Dy 3bEHMEl dmbodmggdmar s 3m33sboal Bgbrgdol 3gbszgmgmen.” wmbos 8e060dbmb,
3 936mM353d0M0b 37-13 Lo 3MEM3MES30m oMgdG0g00 gobbodmgdvem Breakthrough Rule-l 56 go-
oRB0s LdgdMEYdYM 0MoEOYO dos S MMM Labgmdbogm 538mbmdnyMow byzg@L be-
30006 badoMmsemadn 83 ©EIBBLAL BMIbLHMEMTs(300L bsgncbl. Jgbsdsdobow, Mnmgdal o3 gFmn
936m 35330600 babgmBbogm o6 s0dmmadl Bozombam® 3m3356093L, ogdmmBnmmmb 53 bgbl. ca-
(39, 93539 ©MML, Bg3ztn Labgmdbogmgdo 3m33560gdL sboggdl Breakthrough Rule-ob godmygbgdal
©0b3mBo309G YRmgds3mboengdol.”

6.3. squeeze-out s sell-out

Takeover-ols 3Gm(39bob 3093 gFcn 360d36gmmazsba sb3gd@os 9.6. squeeze-out/sell-out. sell-out
330609 og(30mbgHms dmmbmgbals bLaggydzgmbyg Bidder-ob 3og o700 bagsmadmmmm gbynwgss,
boem squeeze-out — Bidder-ob 3mmbmgbols baggydzgmbg 33069 99(30mbgFms Boge ogzosms bagsem-
gdemm asbbgabgds.

% Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L.

Rev. (205) 2009, 215-216.
! Directive 2004/25/EC, Art.11; Maul S., Muffat-Jeandet D., Simon O., Takeover bids in Europe, 2008, 41
Rn. 204, 43 Rn 208.
Wooldridge F., The Recent Directive on Takeover-Bids, European Business Law Review 2004, p.153-155.
% Directive 2004/25/EC, Art.12.
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936m393d060b 6936 LobgmdBogmgddn 3 YBmgdoms BsGBMIMbabamgal  of0oms Gmmdal
Lbgasabbgs Dmzemos ©sbgbgdema. ab 3gMygmdlb gfomn 3emabol sgznsms 90%-bs 95%-b dmEnb. of-
(30005 bagamegdmmm dgbyoazs dgndmads 35d0b, Bmeagbsg MygMgb@n Lagsmmgdmmm dgmegsdy-
dab aboo dgadgbl sgnoms 90-95%-b. Sell-out gdLobyMagds (306 og30mbgMgdol 06 gMgLgdL ©s
Jdqbodmgdmmdal sdmygal 3om, 3ogn@mb Mag05bmn og309d0 3ol dgdga, Moz Ladabby 3mM33sbas Bid-
der-obs 3mb@Emals 4393 Imgd(3939. Squeeze-out-ob 0BLEOE NG NM Jo IS MFBGMBENL 0bGgMy-
Lgdo. 3obo Bobobas, 393dgb 3MB360sl gosgammlb bLadnbdby 3mM3sbonl gBgd&NGO 3MBEMMeo.
™6M039 890mbggzedn og300b moMgdmmgds gobnbedmgMgds Logemeadamm dgmezedgdsdn gomgs-
mobB0bgdma gobom. sbgzg Mbws 50badbmlb, Hm3 s7z00ms bagsmadmmm dgbynwgabs o gob-
b30Lgdal gobbmM(30gmgds Mbos dmbogl Jvmemm gsbbabemgGmm wMmdn, sgznsms dngowgol 3g-
Lobgd sg(30mbgFms BngH aosebysgg@nmgdol dncmgdol d93mga. 936m3egdncnl dg-13 bozmM3mmes-
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3356 oLkl oMb ,dgogasn®.

30 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 423.

31 Wohlers W., Deliktstypen des Priventionsstrafrechts-zur Dogmatik ,,moderner Gefihrdungsdelikte*, Berlin,
2000, 283.

32 Heinrich B., Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 59.

3 Kratzsch D., Prinzipien der Konkretisiierung von abstrakten Gefihrdungsdelikten-BGHSt 38, 309, Jus,
1994, S. 379.

34 Wohlers W., Deliktstypen des Priventionsstrafrechts-zur Dogmatik ,,moderner Gefihrdungsdelikte®, Berlin,
2000, 286.

B mgzm9bacmody 8., drsmo bogmmbol gmod®qddn, md., 1982, 5.

36 Wohlers W., Deliktstypen des Priventionsstrafrechts-zur Dogmatik ,,moderner Gefihrdungsdelikte*, Berlin,
2000, 285.
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39e9c0b gbdol LogbmdMngo s 3 SJLEGMIJG Mo, sb¢) LogMmbal s®Lgdmdabmgals s¢(s0-
m9dgmos, Mm3 badsGomgdfogo bozgmg asbbadmg@nmo dgdmbggzal gdmddgwgdol dmbsdn
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37 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 423; IJepemeau T., JIeNMKTBI CO3AaHUSL
onacHoctH, «CoBerckoe rocymapctso u mpaso», 1970, Ne8, 57; ¢3mgbgerndy 4., dtsma bagGmbaol
©gmod@gddo, d., 1982, 6.

3 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 423.

¥ 0dgg, 423-424.

40 Horn E., Konkrete Gefihrdungsdelikte, K&ln, 1973, 161; Roxin C., Strafrecht, Allgemeiner Teil, Band I,
Miinchen, 2006, 424.

41 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 424.

£ godymgemody m., bobbmmol LodsGomoal 3Gmdmgdgda, | §mBa, md., 2011, 19.
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&™3 396 9dmm bgmymazol 408mB3g3s 3Mb GG mas 3o6g3mgdsd.” ;. Mmm/bobo otrmgdmmoc
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43 Welzel H., Das Deutsche Strafrecht, 11. Aufl.,Berlin, 1969, 137.

4 Buri Maximilian von, Beitrdge zur Theorie des Strafrechts und zum Strafgesetzbuche,1894, 375. d=mmn
5¢b0dbogl, Gm3 ,08 Jgdmbzgzedo o bagmmbyg o6 dgg94dbs (3oemzgme sbgm mdogd@lb, anm-ob
LL3-0b 315-5 3oMoaMogol as8mynbgds od39dgmos®. 0dsg. &cal 6sdEM3bg docmnmgdabob
g0baMggdmaom 3g8gan bodEmadam: Horn E., Konkrete Gefdhrdungsdelikte, Koln, 1973, 162.

45 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 424.

46 0dsq, 424.

47 Horn E.,Konkrete Gefihrdungsdelikte, Kdln, 1973, 160-161.

48 Roxin C., Strafrecht, Allgemeiner Teil, Band I, Miinchen, 2006, 425.

4 agag, 425.
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tielle Gefidhrdungsdelikte) ©Bm©q396.%° 53bGMoJGm-3mb3Gg&mmo bogmmbol ©gmn8qddn Jm-
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52 Anastasopoulou I, Deliktstypen zum Schutz kollektiver Rechtsgiiter, Miinchen, 2005, 46-48; Jescheck H-H.,
Weigend T., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1996, 263-264; Horn E., Konkrete Ge-
fahrdungsdelikte, Koln, 1973, 11; Graul E., Abstrakte Gefahrdungsdelikte und Prasumtionen im Strafrecht,
Berlin, 1991, 24.

3 B9mgorgcro 0., bobbmob bodommmob 3Gmdmgdgdo, Il §mdo, 3., 2007, 419.
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1967, S. 522-525.

55 Zieschang F., Die Gefihrdungsdelikte, Berlin, 1998, 162-163; Wessels/Beulke, Strafrecht, Allgemeiner

Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 8-9, Rn. 30.
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Prasumtionen im Strafrecht, Berlin, 1991, 116; Wolter J., Objektive und personale Zurechnung von Ver-
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% Heinrich B., Strafrecht, Allgemeiner Teil I, 2. Auflage, Stuttgard, 2010, 59. Rn. 165; Wessels/Beulke,
Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 8-9. Rn. 30.

60 Jescheck H-H., Weigend T., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1996, 264. g. 6. 3m-
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©gbomo o) asnRGmNbomgdmmdom, 9dgogam 39dswagbmmdgddn Jdgogdal bLndogd@mEo dg-
3oa96emmdal aobbodrgMabsl bamzamagda nmgdgb dbmmme 0dsl, 3Jmbrs o s6s @sdbsdaggl
d9abgdmo, Hm3 sbmM(309mgdes bLodnd s s3Mdsmmm 4350gdsb.

2 89999009 3., 35Lmbabdagdmmds bsFommms gMmmdmoamdabsmgal, ., 1965, 21; ;soso-

@0dg 3., Lobbeob Lodofmmmoal 3obnbobdggdmmds ImdMomdal NLogMmbmgdobs ©s GEMbL-
3mM &0l ggbdmms@sznal Bgbgdolb ofmmgggabomgol, md., 1971, 135-136.

399ymgemody m., 3sLxbabdggdmmds @obsdommms ghmmdmamdabomaal, ,badgmms bodsGmamn®,
1966, 6, 85-86; @3mybgcrody d., gegmmo sbg mM3sgo dsma Lobbemal badsmmamdo, ,d5(365%,
gommbmgoolb, gbogmmmanolb, g3mbmdogzobs ©s bsdstmmolb bgmos, 1971, 1, 160-161; =3-
@96gcmady 8., bGsmals JgMgmmo 56y mE@dsgo gm@dal dgbobgd, ,Loddmms LadsGmama®, 1980, 1,
33-34; ggmybgcrady 4., dtsma bag®mabob pgmod@gddo, od., ‘] 982, 42; ymdnsdzoemo ., m&3sgo
obe dgFgmmo dMamal Lo jombobomgol, ,Loddmms badsmamoa®, 1969, 3, 14-15; dodnemodzaemo x.,
Lo@FObL3MEAEGM obsdormmal 3BmMdmgdgda s LobadsMommm 3Msd@ngs, md., 2004, 152.
3odymgemndy m., 3sbggbolda gdmmds ©s6s3ommms gMmmmdmamdabomgal, ,badgmoms badsfmamn®,
1966, 6, 86.

@86969em0dg 4., ggmmo sby m@dsgo dGsma bobbemob LsdsGmsmdo, ,85365%, Goembmgnal,
gbogmemanol, g3mbmdogzabs s LadsMomal Lydoas, 1971, 1, 160-161; g0dymgcr0dg m., 3sbebab-
3390emmbs ©653snmms ghmmdmomdabamgal, ,Ladgmms badsGmama®, 1966, 6, 85-86.
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4. 339300 335magn30Mgdgmo bogmnbal
@)eeed@gdeb dargmmds

LobGgFgbms, dgbadmgdgmos o 3 Jgganm 339mngo(30M9dmo ©sbsdsmmab, 396-
dmE 30 99009300 339mng03069dmo bag®mmbolb 393436mn ogmngd@ob 3(30gmmds? Gmam(s
30(300, 3(3009mmds dgbadmgdgmos aobdMobo dmddgwgdom, dgEganm 33omogn30Mgdamo ©g-
m0gd&ob mHmbsg Labgdgs aobdbMobn Imddgmgds, md(3d dgganc 3gomogn(30gdmmoa dgdsw-
396emmdoms 3936 d93mbgg30d0 3badbyymn gsbbMebznm oM 360l dmzmmo §3ggdocm godmbzg-
9o dgRgao:

396356 Lobbemob badsGomob 3g(36096Mgdsdn gEMIsbgmabegsb gobsbbzezqdgb g. 6. dg-
9300 335m0g0(30Mgdmm 330qmmdsb (der erfolgsqualifizierte Versuch) oo dgogaom 33smogazo-
9damo 399503 96mmdob 3(30gmmdsl (der Versuch einer Erfolgsqualifikation).”®

dg9a00 339magn306gdamoa dgdsaqbmmdolb d(30gmmds (der Versuch einer Erfolgsqualifi-
kation) Lobgdgs, Hm@aLsa doMomew (g56bMsb gobbm30gmgdmm o6 3(30gemmdal boonsdy

d9by39@0m) gmod@msb ghmem ©s3653530L 3obbMsbzom nym dm(3yyma 3dndg dgmagan(y, Hm3g-
mo(3 o6 3obbmM(30gmes.”” Jgga00 J35m0nin306gdmm dmgm Moy Dmy Jgdsagbemmddn’® Jg-
©3930b 30dsmron gongMobomgdmmds bs3dsmabneg, 353603 gb o6 gbgds dgwgaom 33omogaodg-
e yggms 3930 9bemmdal s dmgngfo dg3mbggszeda dgoganl dndsco 3obDMsbo ©edm owyg-
dmagds 9bms sMbgdmdogl. dgoganm 33smogozaMgdamo gs6DMabo (83 dgdmbggzsdo 3ammab-
bImdm go6DMobzal oMLdMAL oMs FbmmmE J3ggdal, 38390 dgmganl dodsMmms(s) ©bsTog)-
mob d93sa96mmdol dogomomas bl g-ob 131-9 dgbmal 3g-4 6obomob & 39bJ@nm gomgsmabbo-
b9dmo 39dsagbemmds, MHmdgmoa(y nmgamabbnbgdl 3sbmbabdagdemmdsl dopbal dgymobogals
M0 56 3g@0 30Mab Jodato, bmemm o9 saomo o3l gMmn 830560l 80dsm dorbob dgymsl,
030 0b%9ds 53039 dmbrol -2 6sBormnm.”? Ll z-0b Bmame (s 8g-2, by 89-4 396480 asmgomal-
babgdmmo dgds0089bmmds dgganlb 30dsmo aobdMmabzalb gmmallbdmdl.

76 Roxin C., Strafrecht, Allgemeiner Teil, Band II, Miinchen, 2003, 437-439; Baumann/Weber/Mitsch, Straf-
recht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 41, 42; Heinrich B., Strafrecht,
Allgemeiner Teil I, 2. Auflage, Stuttgart, 2010, 288, Rn. 686; Wessels/Beulke, Strafrecht, Allgemeiner Teil,
Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 231-232, Rn. 617.

7T ob. Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 42;

Heinrich B., Strafrecht, Allgemeiner Teil I, 2. Auflage, Stuttgart, 2010, 288, Rn. 688; Wessels/Beulke,

Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 231-232, Rn.

617.

dogomomo@, Lagotmggmmb blbg-ob 133-5 3qbmolb 89-3 bobomom gomgsemabBobgdaymo 3dg-

8o@agbemmds: 0 396mbm sdm@ B0, Mmads(3 bogmzbemolb 3mbdmds go8mabgns.

Logemggmmb bLbg-ob 131-g 3qgbemob 3g-2 bsbomom gomgsmabbobgdmo dgdsmggbemmds do-

Goma dgdoeagbmmdsm ¢bos Rsamgammb, donbgosgsm 08nbs, Hm3 dofomswo dgdswagbmmds,

13989bo, dgbadsdabo dqbeoal daMggmo babomomss gomgsmabbabgdmma, Madwgbsws 131-9

dnbemom abggds dobob dgyds s 83539 dgbmab 3g-2 6sBomnm LEMM g Jowbnb JgyEnbogabss

Labggmo gomgamabbabgdeman, 35306 Bms dofggma Bsbomam abggds dobol Jgycal Log-

obob 3g486s. 9. 0. 131-g 8gbemab 1-gmo ©s 89-2 bsBormgdoo gomgamabbabgdammo 3g8smggbemm-

3560 M @odm 3000909 doomem d53omagbmmmdol Bomdmawaqbl, bmemm 39-3 s 3g-4 6sBomom

35m35mnbBabgdmmo dgdsmaqgbmmdsbo 33smogaz0fgdam dgdsmagbemmdgdl.
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396356 Lobbmob Lodsmmol Mm@ gMmsdMmadn dgwganc 333mngn30Mgdema dgdsc-
396emmd0b 3(30gemmdal mE g3mbgggzel go8m3ymazqb:

1. ®megbag 3obbm@(30gmgdamos 3sbdMabn dofMomawn d53smagbemmds s o6 ©a@as ob
dggan, ®m3gmo(g 35339e0x80 300989 dgdsaqgbmmdalb 343bol s Mabggbsz dodsmormmao nym
05365d530L a56bMsbgzs. dogomoma, 836535390 Nbmms, MM Jopboo 0BGz dmmaym
M0 96 g&0 90030560, 3 (35 30bds §890gded 338mabz0s BbmEmmE 9Mm0 58060l Lenbgn(z0-
6903, beneme bbggdo ©e0bx0 (306093l goaymAbgb. badsGmggmmb bl g-ob 131-9 3xbemals 3g-2 Bo-
Bomoo gomzamabbobgdamoas 3sbybobdggdmmds s@ednsbal domboo snbyo(zaMgdabogzal. bm-
mm 3g-4 65B0mal o 39690 0Lk gds Mo 56 3980 5©sd0s60l Jobom nbg(30MH9ds. Amame
b 0d335m0Pn3009L Jdggds, HmEabsz bobgbgs dofmamawo dgdsagbmmds — gMoma so-
30560b doboo 3sbbEsb snbgaznfgds, Bmmm 3s 335mogo30Mgdgmn dgdomagbermmds o6 sMals
356bmM (309madmmn? J39wmgds Mbos s 335magaiamoglb LLs-0b 131-9 Igbmob 89-2 bsbomom
©d 39-4 65Boemal 330gmmdom, oy dbmmme 131-g dgbmal 8g-4 bsBoemal 3(30gemdabomgal?
3mdm NGBOHM JoMmgdymo 0dbgds, 0y §dggdel szs335m0g30Mgdm dbmeme bl g-ab 131-9
bl 39-4 bobomoo gomzamabbnbgdmmo dgdomagbmmdal 3(30gmmdoom, 306500056 ©s3653s-
30b 206BMsbgom Im3mmo ngm Mo 56 39@0 5530560L Jobom s0bgN(30Mgds.8" o4 J3ggdob
0535335M0x30(30609000 3653omms ghmmdmomdaom, 3gMdme, 131-9 dnbmol 3g-2 bobomom wo
03039 dgbmob -4 65Boemol 3(3gmmdoom, dmbrpgds Labrgmolb bymmabymn asd30(309ds 9,
(3 Jnd35M00, baddg 33996905 sOSLEME 335m0x3035(300L0b. nMFoEONE Mo gHsGnFmsda go-
3o Jdnmos bobnbssmdmgam 3mbabdFmgds(s. dsgaomomar, d. (19,5390d30em0 300hbggl, Hm3, Gm(zs
56653300 dgganm 33omogn30Mgdamo d935039bmmmdals gobbmM3ogmagdol (3og., Mo ob
3980 9005305b0b 456Dk 333mgmmdal) d3gmmdsl m3yggds dbmmme gMon ssdnsbal b 3-
30000, 4890090s Mbs ©s339mMnR0(30MgLb ©6IZsNm™MS ghmmdmomdaom, 39Mdme, as6dmsb
333mgmmds (Lbg-ob 108-7 8ab.) s Mo 86 3g@0 s©0od0560b 3 33mgemdol 3(3gmmds.®

2. 39093000 335003060980 ©sbsdommol 3(30gmmdae dooRbgz9b sbggg 0d dgdmbag-
3L, OmEgLsz 3o 339mnxg0(3069dgmn dgganbigb dndsmom ©sdbsdsagal asbdmab dmddgwgdsl
o6 dm3yggds dMdmy) 35335m0x0(30M9d9m0, 5M33ge ob dgogancs, Mmdgmoaz doMomswn dgdsc-
396mmdab sm30mgdgmo 6ndsbos. dogsmoma, dgdmm dmygseboa dogsmomal abgogonm, mn
o6 39@0 50530560 doboo ©s0bgn(30Mgdab 396 Fndstmm J85gdsl o6 dm3yzqds M3 gfmab
50bg30(30698s. 83 dg8mbggzedn(z §8ggds bogsmmggmmb blg-ob 131-9 8mbemals 8g-4 bobomom
35035m0bb0bgdmmo 3935003 9bmmdal d3gmmdabmgal ¢bos snbogmb, dogmsd bgdmo dmy-
39600 dg0ga00 339030093 d5350a96emmdal 3(30gmmdol dgdmbggzobash gobbbzssg-
dom, 3mbodatmomgd o3 ¢93560L 369 dg3mbgggedn 886535396 3megdboo gsmzamabbabgdmmo

80 LLg-ob 131-g9 8bmab 3g-4 BsBoemoo gomgamnbbobgdammon dgdsmagbmmds dgmgaal 8adsmor au-

mabbImdl HmamEz asbdMsb, abg gonaMabomgdmmdom ©sdm 3ogdnmgdsl, ondiss hzgb 3
Jdgdmbgg3930 dgganbomdn gobbMmabn ©sdmgomgdamgds 435068 9MgLgdl.

Logoomba sbsmmaogmow bywgds LabsdoGmmm 3Mod@ogadas. Lagombob sbgma gowsebygzgde
3obybobdagdmmdal e853dndgdgm goMgdmgdgdda hawgbama 833mammdob (333mgmmds mn ob
d9@0 30Mabs) dogomomdy ab. LadoMmggmmb 9dgbogbn LobodoMomml aswsebygg@nmgdsba
Lobbmob basds@mmol Logdggddy, 2004, 2, a3. 217-219; 2004, 4, a3. 870-873; 2004, 5, 3. 1070-
1073.

97539003070 8., bogbda: g 35390930000 8., ovms b., Jsdwmemsdgocro 3., Lobbmal LadsGmmal
396dm bsBogmo, Boabo |, gmabyg godm393s, d., 2011, 43-44.
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Lobg(300L Gofamgddo Yydm Abndado babggmo Mbos ©obndbmb, 30bsnwsb Labgdg o6 sGals
600 3533500306930, 563 dofoma©o dggan(s.

d99300 335(0x0(3009dmmo d930a9bemmdab 3(30gmmdal 83 3gmeg dgdmbggzol abygs-
mdsl bmgogHoma g9c3sbgma 35360960 doMomswn dgdsmagbmmdal 3(30gmmdal @obgsmdal
39bodmgdmmdsl 11 30380693L,% Gos o6 1Mbws 0gmb Lsgombobodo BsGmgdmmo doamds, 30bon-
36, 00 B396 8900985 asbgobomogm MHmame (s dgganc 33omogaamgdamo dgdsmagbemmdal
3(3009mMBIL S G Mmam(3 doMomsmo dgdsaqgbmmdal 3(30gmmdsl, 43gwgdal @obgswmdal
3063LobM3zMgmo Fod@mMo of Mbws ngmb ob 3m3gb@n, 3ol o9 56 dofamaswn dgdowggbemm-
30l 3309mmds abgown, Mo8gbsms(3, dgganm 3zomogozomgdaymo dgdsmagbemmds bm(zns-
60 bLddodOHmgdal bomabbom ymggmmzgal smgds@gds dofomawn 393508 9bmmdam gomgamab-
Babgdmmo §dgmgdol Lodndmmagdsl s, Mmames Bgbn, dggano 33omagozomgdsmo dgdswmagb-
mmdal gobbm@309mgdobmgol g@mm 330360 Lobggmoaes gomzamabbobgdyma. 8535bowsdy,
dgga0m 335mm0x0(300gdmmo dgdsanbmmdol d3gmmdal abxsmmdal bszombo doGomswn
d93500396mmd0b 3(309mmd0b obrsEMabasb sdmy)30gdman Mbws gosbywgl.

bgdmom dmyzeboem dogsmomdn 3s330mogn306gdgma dgdsmagbemmdols d(3gmmds 0808 ™3
s60b dgbodmgdgma 85dnbs(s, Mm(3d doMomsn dgmagan o6 oMol bEmmao gsbbm30gmgdaema,
3 35335m0x30(306909em0 9009303 ©53653530L 30bbMSbZ0mes Fmzmmo s sbggg doFoms s
3533500306098 3935 9bmmmdal dmEnlb 3obbbgsgzgds dbbggM3mal Momogbmdsadons. 3gamo-
RBoEoco 398503 96mmdal 3(30gmmds dgdmadgmo 0dbgdmes dofMomemo d53smagbemmdals
LENmE 3obbmM(30gmgdals gofgdy, oz 3s335moga30Mgdgmo dggaol 30dstm 396mbB3wgdg-
o0 goRMnbomgdmmdom ©s3dsymaamEadmes (3sg., 390093000 33omogo306gdym bsdgom
©9e0g@9d30).

5. 8900300 333eogo3aMgdyee IzEymmds”
LagMombab 39394365 gemngd§gd3dn

39635699 onFoome modgMms@@ado, dgganm 3gomogoomgdamo 3gdsagbmmdal
3(309mmdobagsb gobbbzozqgdom, ,dgmaanm 3gomognznfgdnm d3pgmmdsb® (der erfolgsqualifizi-
erte Versuch) gob63s689396 MHmamg obgom d53mbgggel, Hmwabsaz dofMomawn d53smagbemmdals
39bbmE (309 gdab 3(309mmmdsl gongmmbomgdmmdom 3m3yzqds 3dndyg dgogan, GmM3mob gocmgs-
m0bB06gds(3 ©8653539L 399dmm.# Bgga0m 330monnE0mgdamo d9350a96mmmdol 3309mmds
s 9.6. dgmgaom 335mox030Mgdnm dgmmdsl gMmIabgonbogeb asbsbbgegzgdgb Mmame(s
3533500300989 dgganbsdo s3m3oadamagdoo (bydogd@& Mo bndsbn: gobdmabgs o
33g8ONbomadmmds), 0bg 0doms(s, Mm3 Jggaom 33omaga30fgdamoa 393503 9bemmdal d(30g-
mdabob 36 M0l odasmoa 3s3zomogozocgdgmn dggan, bmemm ,dgoganm 33omoga30Mgda-
™0 3(309cmmdob” @MML, 3ofnjom, dofomawo 353503 9bmmmds 56 sfals LEMma© asbbmE(30gmg-

83 Wessels/Beulke, Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010,
232, Rn. 617.

8 Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 41;
Heinrich B., Strafrecht, Allgemeiner Teil 1, 2 Auflage, Stuttgart, 2010, 290, Rn. 692; Wessels/Beulke,
Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 232, Rn. 617.
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o, 3033 3o 335mogn(300gdgemn dggan babgdgs. dogsmoms, ©9356mbm sdm&mEGnb 3(309-
mmds, Mobss 3gogase mAbamo Jomab bozgmamo dm3ygs.

030l gobamzgzggem, oMol oy oM ,39093000 339mag0(3009899mo 3(30gemds“ LagMmmbol
©qmogd@&gddo dgbodmgdgmo, smamgdgmos 3sbbo 3og3gLb Jombgal: ofal o) oMo Dmasmawm
dgbodmgdgmo d3gmmds msbsdmgzn dgmaanm 33smogoz0mgdam dgdsmagbrmmdgddo s oy
9L 3gbodmgdgmos, Madmgbsw dgadmads ngn bogmmbol ©gmod@gddg ao3M(39m@gl. ©sL3mo
Lo 3oobab goEabagmgmom bagnfmms 0dolb aagbs, Mg Medgbsw sMal sMomy) dgganm 3gomo-
B0 (30698990, 565390 LagMmbolb doMomswo gmngddgdal 3(3gmmds dgbsedmgdgmo, gnbsnwsb
d99a00 335003060930 3(309cmmdob by omdob o 0mgdgm 3ommdaw ob 8g(36096gd0,
m3madocz 9.6. ,dgga00 339mogn306M9dmo 3(30gmmdob” by smMdLL YdgmMgb Jbamb, do-
00000 3935003 96mmdal 3(309mmdal @obgemmdal 3nnhbgzgb.

39635699 0o mo@gMoGmada 5bodbszgb, Hm3 ,dgga0m 335mm0gn30Mgdmma
3(3009mmdobomgalb® 3sLyybobdagdmmds by gsdmamaibmb, oy dofMomewo dgdsmagbemmdals
3(3009mMd0bm3z0ba3 96 oMl ebgLgdyma 35Lybobdggdmmds, 30b50sb, Bnbssmdwga dgdmbgg-
3530, 35 335mog0(300989em0 dggan dgadgbes ofs 3abmbabdagdemmdnl ©sdsddndgdgmn, sMedgm
obgoMdal ©s859391d6gdgmo 3o gdmagdol 360d3b69mmdsl, Mocs b 3obmbdmgdmm ©ggnba(znal
boBabosmdogam 0g6gdms.®

3963560 Lobbeal badsGomab 3mogdbob dabgogoo (§ 12), JosGormma bobbeal bodsm-
ool 3meggbobgsb asbbbzsggdom, 3(3gmmmdal obgsmdsdy sMLgdmdL oggMmgbznfgdamo
dnamds. 39m3sbyemo Lobbemob badsmmol 3megdbo gMmBsbgmnbagsb gobsbbgeggdl bobbemal-
LodaMmommemmzq3ob mem Lobgl: sbsdsmml (Verbrechen) o goma3madsl (Vergehen). 0s65359)-
mo@ 300Abggs ol BoMombababssmdmgam Jdgmgds, Gm3mabogobsy gomazamabbobgdamoas by
33069 0530bnRmadolb s 339ms 306033 gMmn Brmoom. bmem goo3m8ss 0b JosMonmbsboboswm-

dgam 4dgmgds, Mmdgmas 0bggds magobyymgdal smygzgomom gfm Bgmbdg Bogmgdo 3oom ob

®oM0doo. ymzgmmgolb obxemns sbsdsmmol d3mgmmds, bmmm gomszmdol d(3gmmdals
obgeEMIsDdY Logobggdme ¢Mbos nygmb Bomomgdama dgbedsdal dqbmdn. o1 ag@MBsbmma bab-

beob bLodsGmnmal 3mwgdbolb 3mb3Mmgdm 3mbmado o6 oMol sbndbyma Lamsbam gsws(3mdab
3(3009mmMdob obgomdsdy, gb 03l 60dbogl, MM obxewns 93 goEs3mdalb LEMs® 3obbm-
(30993 8 3G J(3009emmds. dogdsmomam, 49c3sbnal bl 3-0b 221-9 3mbemalb oMz9mn BsBomom
abggds LomEbmobogal bLsdnd Jpgmdamgmdseda bbgs s5sdnsbolb Roygbgds (gos(3mads), bmmm
03039 Igbmob 39-3 bobomom abxswns ngngg Jdgmgds, o9y dsb dgmgasw dm3yzs dbbgg@m3mal
boggooma. gg63sbnal bLL-0b 221-g 3bemol 3g-3 babooo gocmgamnbbabgdymo dgdswagbemmds
399800 33500306 5dmm 3985008 90mmdsl Bom8maaqbl, 3s36sd smbndbmm dqdswaqbemm-
35bmsb Fndormngdoo ,d909300 339m0g0(300989ma 3(30germdab” abygomdol dgbodmgdemm-
35b a0dmMo(3b5396, 3060080 @obLKs® o6 oMl 221-9 Bnbmom gomzamabbobgdmmo doMomswn
393503 96mmdol 3(309mmd0.% ;. Bm/bobo Bbasglb 398mb3zg39330 Jdggd0l 08 dmbmom jzomo-
3035300b FgML Fbomb, GMIgmda(s gonBMombomgdmmdomo ©65Fommolb sdmy300gdgemn dg-

85 Kiihl K., Der Versuch des Erfolgsqualifizierten Delikts, FS fiir Karl Heinz Gossel zum 70. Geburtstag,
Heidelberg, 2002, 205; Roxin C., Strafrecht, Allgemeiner Teil, Band II, Miinchen, 2003, 439.

86 Jihnke B., Leipziger Kommentar, 11. Auflage, 2005, S. 28-29; Roxin C., Strafrecht, Allgemeiner Teil,
Band I, Miinchen, 2003, 439; Rengier R., Erfolgsqualifizierte Delikte und verwandte Erscheinungsformen,
Tiibingen, 1986, 245.
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35003 96mmdss g00m35mnbB0bgdmman. dogomoma, ggcmdsbamoa blg-0b 222-9 3sGegmagn, Mmg-
mo(3 3obbobdggdmmdsl 56qLgL bogmzbmol gsnBMobomgdmmdoom dmbdmdabogab.?

Bmam®s (3bmdomos, bojommnggmmb Lobbmol badsmnmol 396mbdpgdmmdam abggds st
bmemE odmazMgdymo ©absdsmo, sMsdge obsdsymalb Im3bswgds s (3 mmmds(s. doa-
653, boab@gMgbms, 50l 30 dgbadmagdgmo LaggEmbal gmnd@gdab 3(309emmds? LogGmbals d93-
48b6gmo gmod@gda bmd 3(3gmmdal dbgazb bGownabgs edmagMmgdammo ©s, sdgwsb gsdmdwon-
bog, Modmgbom 560l 98 @gmod@gdalb Im3bsgdabs s 3(30gmmdadg Lamdstn baggmdgmosba?

300bg0Dg, 560l o9y o6 bLogMmbab gmod@qgdol Im3bowgds s I3gmmds dgbadmgdgma,
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3oL aobbdmdlb o dgegan o6 360l edbsdagol gobbDMobgzam dmzmmo, d3pgrmdalb @gdamyg-
3oL Lb-0b 133-g dbemal 3g-3 baboemao gomgamalbnbgdymo dgds0a9bmmdals dndston ggh go-
393639 gdm, o bgsoze 0d0bs, Mmd dgganb aod3mbggzelb Lagmdzmom asbdMsba Imddqwgds
M093L o §8500gds Mbms s 339m0gn30MEIL ©BIsnmms gMmmdmamdom, 39Mdme, bl z-ab
39-19 Igbmom s 133-g 3beal 3oMgzgmo Bobamoo (1)396mbm 3dm@E 0l d3gmmds) s 116-9
dgbmoom (goggmmbomgdmmdom boigmbmob dmbdmds). Jdgogdol 3gomoqgngsas oMo LL-ob
133-g9 3bmob 33-3 babomom, 3039 ©bsdsgmms gMommdmomdoo, asdstmmmgdamons sbggg
030@&m3s(3, Mm3d 133-g Igbmob 39-3 babomom gomzamabbabgdmmo dgogan 3m3ygs o6 1 396mbm
3dmM B0l gobbmM(309mgdsls, 5Medge dob 3(30gmmdsb.

dgganom 339moga30fgdemo 3gdsmagbmmdal d(3@gmmdady ggcm3sbaem Lobbmolb Ladsm-
ool 3936096193530 Rsdmysmodes Lodo doMomsn mgmEns: dggaol LodndMmmgdal, J89gdab
LodndMMgdal s 3odox 360l MgmEMogdo, MMImgdos 3o6LbgaggdMmaE M gammomgdgb bszombl.

104 Jetaoemodzoemo-39mnbo J., bobbemal LsdsGmsma, bmaswo BoBoema, sbsdsrmal asdmgmnbgdals

(3939990 gmEdgdo, md., 2011, 84; @zoemndy 0., bogbda: Lobbmol LadsGmnmol Dmaswn Bobamon,
Lobgmddmgabgmm, sg@mtms ganxyn, md., 2007, 173. Lsbabssmdmgam dmbadbEGds oGy
Lobbmob LsdsGomolb 85(360gMgdsdn ab. BaMmsge 4., Lobbmal bsdsmamon, bdmaswo Bsboemo,
©56535mmol dmdmamgds, »d., 2011, 605-606.

105 8mog0 8., bobbmob Lodsmmamon, Bmaswo bobomon, sbsdommol dmdmaMmgds, md., 2011, 599.

106 0439, 606, bgmemom 3.

07 6a9m9009em0 09., Lobbrol bLsdsGomol 3Gmdmgdgdo, | §m3n, ms., 2007, 502.

108 3200%98(6(71%0500/‘7 ™., bagdoomggmmb Lobbemob LodsGmmab 3mogdbol aobdsm @ gds, 3g-2 aodm(393s, .,

220



bsdstmorenols gymbscro Ne 1, 2012

dawgaob bodndmmgdolb obe cmgdocmmmmdols ogmemonl (die Theorie der Erfolgsgefihrlichkeit)
dabgzom, 3gganm 335mogn30Mgdamoa dgdsaqgbmmdolb go8mygbgdal Bsbsddmgamns domoomes-
©0 39350396mmd0m gsmzemabBobgdmmo J350930L obmgds.'”? doGomown 3935 9bemmdals
356bmM(309mmgdab 3(309mmMdobab dggan o6 sGal gobbm®(30gmgdmmoa, dgbedadobsw o6 oMbg-
3mdb ,8063L6Mgd0 dggan.'"? Jgganl LsdodBMYdalb MgmEoal dobgrgom 3o, s4(30mgdmsc «6-
5 356bmM(309mEgLb dofmomawo dgdsagbmmdom gomgsemobbobgdmmo dgmgan, Mmdgmacg Lo-
3036mgdsob! s3d698L. saMgm39, I9g30m 350N (306910 gmad@o asBHObomgdrm-
doom go3mbggmmo dgganom boboommgds s Medmgbsway o9 gongmmbomadmmdal gmgdgb@n
R0 nmamgdL, dgganl LsdndMmgdol mgmmonlb dabgozem, 33 mmdabomgol 3obabalbdggdem-

30l sbodymgds 3gmdmgdgmos.' 2

dg9a0L Lo3ndMMgdal MmgmEos LbmEow by398L Lsgznmbl ©s6s3smmab 33 mmdal by 3o-
bmB3gdmm asbbabmgmgdol gomgemalbbobgdom. LadsMmggmmlb Lbg-ob 39-19 Fnbemal mobsb-
350, 365do9molb d30gemmds gmobbdmdl sbsdsymal gsbbm(309mgdol3ab vdnsrmme do-
ooy 43900985, Mm30 ©83b65dsz30L dmddgegds bbgs (doMomswon dgdswaqgbmmdal) dgwmgaal
353mb39300L 39608 3ndaormmon s ©s3bsdagg 396 50bg3L JoDobl, babszzmme 3o, doGomsown dg-
3oa96emmdal gobbm@(309mgdal 3(309mmMdslb gogmmbomgdmmdoo dgogasm Im3yzqds ab dg-
330, Mm3gmo(z 3 330m0x0(3060909emo 358503 96mmmdals gmgdgb@ns, 396 308 Yz0m, MM ©36s-
3530b Jdgmgds sdasmo (3s335mmogn30Mgdgmo) 3gmganbzgb dmsmme ngm odstmymom, 30-
bo0@ob ©8365d539L sMsmyy byFgomn o6 3Jmbos dgwganl oamdab, sMsdg LagMomm o6 nom-
35m0bb0bgds dob.

39M35699mn Lobbeol Ladsmmmolb Jobggoom 3o, ©6sFommol J3Egmmds 0dsl geymoab-
b3MdL, B3 ©sdbsdsgg magabo Bomdmmagboom ydmsmmm nbygdl sbsdsmmal asbbmm(sngmg-
3oL, od 30 ©03653539L 5o 3g3L BoM8mmagbs Bmmasb @ebsdaymdyg (sgsmomsm dgrgaol ao-
dmbgg39%g).

09 Hirsch H., Zur Problematik des erfolgsqualifizierten Delikts, GA 1972, S. 75; Altenhein K., Der Zusammen-
hang zwischen Grunddelikt und schwerer Folge bei den erfolgsqualifizierten Delikten, GA, 1996, S. 30.
dgganl LedndMmmadob MmgmEaab s6smobo ob. Heinrich B., Strafrecht, Allgemeiner Teil I, 2. Auflage,
Stuttgart, 2010, 291.

»0063LBMgd Jggadn” ngmmobbdgds ol Igmgae, H™Igmacz 3m3yzgds doMomsmon dgdswagbemmdal
30bbmE (309mgdsL s Bob LBl 335mognzafigdaymo dgdsmagbemmdam gomgamabbobgdamm
dggab. dog. bagomggmmb Llbg-ob 117-g gbemals 8g-2 Bobomo nmgomabbabgdl Lobbemobbsdsm-
0mgdcog 3obmbabdggdmmdal ®ebdMmgmmmdal gobbfob 3dodg obasbgdabomgal, Mm3gmds(s
Logmbmolb 3mbdmds godmabgns. 93 3mbzmg@me dgdmbgggsda 117-g dgbmals 3g-2 Bobomom
a0m35mnbBabgdamo dgdsagbmmds dgmgaom 3zsmoganmgdmm dgdsmagbemmdal Bamdma-
396, boem Logmbmob 8mb3dmds — 3o 330moga0Mmadge dgogal. bobsd bogmbemalb dmb3mds
©00393mEgl mebsdmgzo dgmganl Lobom, 8oL Bob MLEMYEL KS6MMgEmdal gs6bHsb 3dody
©ob0sbgds, Mm3gmoi bws 0dbglb asbboemmma ,6068LEMgd Fgmgasw®, g0bsowsb LEmMgw
®63GMgEmmbal 3obDMob 3dndg ©absbgdsl 3mbogsl LogmEbmal 3mbdmds, Gmam(y cmebsd-
©930, 323350g030Mdgro dgegao:

MmamE 3 30300, bodndMMyds BIoMEOl gm-gMmo aBgMgmo 085696@mEMa 60dsbns. yggmes
36535 ma g4emobbdmdl LodndMmmgdsol. o3 ghimn ebsdoma o6 bofMdmawaqbl sGsbodndl ws
Lodmaomgdabomgol bobafggdmmb. sbsdoymmoal LydndMmgds dgadmgds 3mb3Gg&me dgdmbgg-
3590 56 Mmo300 §850qd05b 38dm3nbsMmgmdogl, 56 3owg3 dgmga0mab.

2 Maurach R., Géssel K., Zipf H., Strafrecht, Allgemeiner Teil, Band 2, Heidelberg, 1989, 140-141, Rn. 117.
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d9a0b bLodndmmagdol mgmEasl 53008 0390L agMdsbgmo 3360960 3. Fsnbmnbn, Bemdgmoa(s
50b0d6o3L, MHm3 doMomon dgdsanbermmdalb dgmmdom 3s33zsmognznmgdgmn dgogaob go-
dmB3930LoL Jdggds Ybos ©s333mMGN(30MEIL 36 ObsTsymms gHmmdmomdom, sMsdgo Hm-
am@3 35335003060 98gmo 3935003 90mmdalb  d3@gmmds. 3abo dgbgommgdoom, Lszombab
Lbgoggomom aosby398e 9606s5503mgaqds 3MmMdmgdal b 3obmb3gdemm gowsbyszg@el, MHmdmals
dabgzomsy 99009300 335(0x0(3009dMmo ©gmod@o (3gc3sbyma bbz-ob 8g-11 3oMmegmaggal
39-2 39964@0b 0obobdom) bmaswsm asbdMeb ©obsdsnmom dnoRbggs, Mo o godmMoasbagl
dgmmdab agbod(mgb@mi’)ob.”?’ 393360960 ,dgganm 335mogo30Mgdamo 3(3gmmdab® ngol
530MmgdL 0doms(3, HmI ngo ©s3bsds30L Bndsto 330360 Lobxgmab dggemwgdal dgbodmgd-
mmdsb 0dmggs. ' Bogomoms, 04 #396mbm sdmME L 33gmmdol Logmzbemal 3mb3mds dm3-
439, bagdomomggmmb bLbg-ob 133-g dnbemal 39-3 Boboemnl dabgogom, dgndmagds ©s36sdsggLb dgg-
BMEmbL meg0bamgdal sm3gzgos LadnEsb bym Bmoedwyg, bmmm o 43gwgdsl sbsdommas
96ommdmamdab Bgboo LLg-ob 133-g 3mbemals 3oMz9mo bsBoemal 3(30gmmdoo s 116-g Igbmom
(aonxcnbomgdmmdoo bombemol 3mb3mds) ©ags33omng0E0Mgdm, ©edbsdsggl dgndmgds
d9989MmML dbmEmmE 0930L9BmMadal s 33gms FbmEmmE MENESE Mmb Bmsdmyg, 306500056 om-
603bmmo Lobggmos gemzomabbabgdmmo 116-9 dqbmol 3oMzgma Bobamoo, bnem 133-g dab-
mob 30fMggmo 6sBoemo LagMome o6 0mgemabbnbgdl mogabnymgdolb om3z9mal Mmamey bab-
®gmob Dmdsb.

o6 dgndmgds bobggmoal g9335(30905 0300080bbs gogd(30mm s 33 ImGogom LN G NEXY-
M3© 33BOHNBOMadmmMb0cn ©86535mmo bgrmmgbnmem 3sbdMab @ebsdsmmam asdmgssbamon.
oY) 3mb3Mg@ymo 489gdobmgol bobrgmal gsowgdss Logodm, gb dgadmgds go3gmegb ob-
m36930L mma03nEo 3obmbgdal Mofmymenbs s bgmmgbama 3mbLE MM (30900l ao6gdg(s.

JI9g80b bodndmmydolb ogmmnnl (die Theorie der Handlungsgefihrlichkeit) 3obgogom, dg0g-
3000 335m0g0(3009dmmo dgdsmagbmmdol  godmygbgds 3odnbsy dgadmgds, Mms dofMomswn
393500a9bmmdab 3(309emmds asbbm&(30gmmgds, o330 88 I3grmdal dgogase 3dndy dgogan
046935 358mB399mo.""® 535bmsb 86 593L 3603369mMds GMBgm doomow gmad@L gbgds bog-
dg. 030l godomomygds adom begds, MHm3 bogmmby, Mmdgmog 4dgegdsl GodnMawm sbabnomgdl,
339 8dn3g 3ggado b (309m©gds, o3 085Dy o6 sMab odm 3ngdamo, doMomsn gmaddn
oLENMEIdS 01 30, 3oMEs 3abs, 30bmba(s 8dndy dggadg dmasws domomnmgdl Gmam(s
3obmbalbdggdmmdal ©s353dndgdgm asMgdmgdadyg, Mm3mal go6gdgs obsdagmal 3(30gmmdal
5 abENMadab god0x 360 dgbodmgdgmos. '

doBmndmns, doMomamn @gmod@&om gomgamabbobgdymn dgwganbasb gobbbgeggdoom, 3s330-
00306939 dggal o6 go5hbos ©6sdommol d(3gmmdabs o abEYMmgdol MAMngHmgs-
30%3b0L 5396305, 853653 gb o6 oGl Lo 3oL o m3g6G 0 03 3ombzodg 3obmbal gobs(3gdac,
09 M3G™I Mbs @ogmFntmo Ibama J85wgdol badndmmgdal mgm@nsl, Hm3mal bomdmdswgb-

9303 3gbodmydero 300bg396 9653rggz0e 3grgae® j3oegeEeMgdame yeaddob 3wg-

13 Heinrich B., Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 291, Rn. 695.

14 0439, a3. 291-292, 390l 6m3g6a 695.

5 0439, a3- 292, 39m0b 6m3g60 696. 560364 ©gdmgdsl Joomm Lobbmol Lodsermomdn dbsml
gl 8. §@msgo. ob. 3abo, Labbmal LadsGmama, dmaswn bsBamo, obsdsmmoal Imdmgmgds,
»d., 2011, 605-606.

16 Heinrich B. , Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 292, Rn. 696.
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mdab, 35d0b Mmse 3s330mogn30Mgdgmo dgmgan asdmbzgmmoas dofMomoo dgdsagbemmdals
365 LEYYMOE asbbmM(309mgdoom, 568390 (3 M0, ogMmad, oy LEMmoE oM gsbbmm(30gm-
5 doMomao 393500a9bemmds, g. 0. 36 ©d©as doMomswn 353503 9bmmdom gomgamalbnbydymo
9980, 3993905605, MHMaMEM 355303500 3533500306093 93508 9bemmdabg? 3o 3g0ema-
B0(306959em0 3935003 96mmdal 35DabL bm3 doMocmawn d5350089bmmds bomdmawaqgbl s o ds-
Bobo bEmoE o6 Mol bomdmeagbamoa, M3 bse asdsmmagdammoas doMoman dgdsa 9bem-
d0b 33@gmmdom 3m3g3bm Loggbym by — 3s3zomaga30Mgdgm dgdsagbmmdaby aomabgmes?

989009d0b LodndEmagdal MmgmGool BoMdmBaaqbmgdl dmagamo o4(396@0 aodsgzm badad-
mgdadg, OmIgmo(g sbobosmgdl J390qdsl, Mm3mooms(y dzgmmds bm@3ngmmgds. badadcmg-
35 30 §3909d5L sbsbnamgdl doMomsewn dgdsggbmmdam gomgamabbnbydymo dgoganl opgm-
353007(3. 0b, B3 3dndg Fgmgan oEas, 5bndbyma Mmgmmnnl Bomdmdsaqgbgmms mzambsbmn-
Loo, LBEMM g 08§85 dolb LedndMmmadadg Jommnmgdl, HmBmomsy doMomsmn d53smagbemmdals
3309mmds gobbm30gmes.'!” 43g0gd0l LsdodMMgdalb MmNl BoGdmBsagbmgdo o6 wMo-
ymax3gb 0dsb, ®m3 dg93000 33900306090 353503 9bmmdoms 33 mmmdob by gombo ymggem-
@30l 9M0bsnMaw doMEnzsm oM bywgds. 39Mdme, Mbos d93mbangl mdngd@nen dgMasbgal ba-
30mbo s 09 3ggan o6 BoMB3maa bl 088653530l ,d360mgdsl®, dgmganl dgMsbge 3Bmdmg-
3960 04698s. 5¢060dbggmn mgmonlb 303936950 39300 339rm0g0(30MgdMmo 93503 9bmmmdals
3(309mmdalb dgbadmgdmom d0oRbg3z9b 35d0b, Mm(3s 3dndg dgmagan 3sbdEsb gobbmm(sngmgdaem
3(3009mmdol dm3yggds.''®

Mb6d 300060d6mb, MM gMm-gFMmo dmagsta 3Mmdmgds, Mm3gmbsz Jdggdalb bLadndmmgdal
gm0l bomdmBoggbmgdo s6ymgdnsb, LbmMgo dgmgaol mdogd@&na dgMmazbzol Lszombos.
50b0dbmo mgmEnal BomImdswagbrmgdo 9Mm3sbgmdo M g396 ©88653530L Jdgmgdoom ©s @sDs-
Momgdnmob 3oMao 3sbnbolbdggdmmdam gobbmmz0gmgdmmo 438gwgdoc gs3mbggmm dgwgal
5 53653039L 3obbaldggdmmdsl 530b6M7d96 08 dggaobogabs s, MmBgmars dm3ygs oMo ©3-
65d030L 489gdsl, sMedgE ©eDIMImMademal oMo 3sbybobdggdmmdoo gobbmmsogmgdaem
98900985L. sbg3g 5bsbndbsgns abos, MM JosGMomns, BoMB8moaqgboma mgm@nal d0dwg3cagdoa,
96mo 36M0g, M00mgdgb ao6dMob gsbbm@(z0gmgdamo §3gwgdal gomamgddn d3gmmdals dg-
Lodmgdmmdsady, 3oa36sd dgmeg dbfMng, 3dndy dgmgaol oamdabsl o6 3doymaunmmgdosb sbs-
dommms ghomdmomdal (dofomswo d985039bemmdals d3@gmmds ©s gongcmmnbomgdmmdoon
356bmA (309mgdmn odmMe 30gdgmo dgga0sbo dgdsagbmmmds) sbammannm ©s J89gdsl o 3-
3908030609896 03 Igbmom, Gm3gmog 3obybobdggdmmdal 0035mabbabgdl msebsdwggn dgwyg-
3000 339e00(306090Mm0 ©obsdonmabmgzol s 0dsgMmumam Nmomgdgb d(3grmmdol dab-
D93, B3 96 Jgadmgds Boomgammb bs joombol mmao 6 aowsbyzg@en.'

3odoxz360b ogmmnols (die differenzierende Theorie) bosc3mdsaqgbmgdn dgwganm 335mngo(s0-
M90mo 3(3009emmdob gy gb30(300L SbEgbgb J850gdal 3gdsagbrmmdal LGN G W&ol do-
bggom. MmEgbsg 3s335mmog00mgdgmoe dgogan doMomswn d53smagbemmdoo gomgsemobboby-
3 439009000056 g53mInbafgmdl, MRgds saomo 3w a00 335mog0(30Mgdmmo d3gmmmdab-
030b, Gab dogomomo 3m3ysgm 178-7 (LydLyomyGo J3ggdol adymgds ob gonds@nnmgds,

W7 Heinrich B. , Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 292, Rn. 696.
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65353 EdbsMsmgdmmal bogzwomo godmabgos) s 251-g (yohommds, Mods3 @obsMamgdmmals
bogmgbeob 3mb3mds 4odmabgns) 3oMogMengdom asmzsmobbobgdnmo Jgdswaqbmmdoba.'? bm-
mm, 030 3dndg dgegan, dofndom, doMomswn dgdsaqgbmmdol gsbbmmsngmadoom asdmbggen-
™m0 3900930006 353m30bsMgmdL, d(3gmmdal bsgnmbo ablbbgds mab BgbMognwsb.' sdals do-
3900533 3m3ysgm 39cM35600L LL 3-0b 226-75 3oMogMagal 3oMzqmn 88bs(3000 (RobIMMgrm-
30b 3dndg obsbgds) s 306 ¢ 3oMoamMagom gomgsemabbnbgdmmo d93s00a9bmmdsba. xobdtmg-
mmdob 3d0dg @ob0sbgdal @MmL go30x360L mgmGoal bomdmdsmggbmgda ndn@ma godmma(zbs-
396 dgganm 335mogoocgdgmo dgdsmaqbemmdol (Bogemoma, xebdMmgmmdal ©sbnsbyds,
obog bogmbmob 3mb3dmds Im3yzs — 39@M3sbmmo LL3-0b 227-7 3sMog@ogn) d3gemdsl, Hm3
3533503030698 9em0 dgga0 353m30bsMgmdl xsb3Mmgmmdalb ©sbDnsbgdnwsb, Moy 3mbimg-
&mo 4dggdab (bobEgds@nma (39300, ogMob ©s .d) Jggans. Mm3d gO6IMMgEmdalb obos-
69350 dggasm Lombemalb 3mb3mds dm3yzgds, 35dnb saomo o3l bszmgdsw 3dndg dgmganl
mxcm 3dodg dgmgado aosbM@ab. 50badbymn o6 gbgds 3o3s80Mgdal, Modgbswa(z gods-
&ofgds 439009d0b 5860d36gema &qMdnbos s oMo dgmgaob. gonds@onmgdol dgogaswe bLo-
3MEbeob Imb3mdnbab 0do@m3d 5ol bsgmgds 3dndg dggant Bcm 3dodg dgogado gowab-
s dgndmgdgmo, Mm3 gonds@nnmgds dgmgaastady b gm@mBsmyMo obsdommos s ©o3-
0530930 359358041 gdal sdmegMmgdal Im3gb@dn, 569y gonds@nn@gdal dgdsmagbemmdal
60dsbo o6 ofals 3mb 3G g@&mmo dgogan.

3963569 oFooe Mm@ gMmoGmada asdmmddymo dgbgommgdal dabgozom, Mmse
X363 gmdab ©ob0sbgdsb bogmsbeolb 3mb3dmds Im3yzads (3gc3ebyyma LL3-0b 227-g 3otog-
0930), Mommos 0dob 0 gds, Labxgmob aod3o369ds J890gdal LodndMmmgdowsb asdmdnbamg-
3L ) 399a0b LodGMgdn©b. #

bgdmambadbmmal LodoMabdnfmme, Mbos nmgdzsl, Mm3 dgmganom 3zsmogoamgdayema dg-
300a96emmdol Mmb Labggmob 303 35(369d0b 3bmb3gdgmn ymzggmmgol dgogal 39330698b
5 LbmMgm s308m3sa Nbmwgdgb sbgm dgdsmagbmmdsl dgoganm 33d5mago3nmgdeem dgdac-
396emdsb. Jomnamons, bobbmob Ladsmnmal 306mbIpgdmmdado a3bzwgds nbgmn 3gdsa 9bem-
doba(3, MmMImgddas bobggmal go839(369dsL BmEngse 396mB3gdgmo bydogd@mEa 60dbgdals —
3m@ 030, 30bsbo — gobogobomdsl s ©63ommal gobbm@(30gmgdabsl godmygbgdmma Ladys-
m9d0b LddndEMmmMgdsl Yg3L, JogMmed dom o6 dgadmgds gbmomo dgmganm 335mag0(30M5dmn
d93900a9bmmdsbn, Modgmyy 3s335magn3069dgmn 60dsbo dmg dgdmbggzeda ofs dgogan, sGedgw
Lnd0gd& Mo 60dsbos (333mmgmmds sbaofmgdom, 333mgmmmds Lbgs ©6s3smmab Rogbal goswgoa-
930l 30bbom) o6 300093 0bgmo Mmdogd@& o badsbn, MmamMo(ses ebsdommol Rogbal Ladys-
mgds (333mmgmmds abgmo Ladysmgdom, Gm3gmag bogmmbgl 1Jdbal bbgscms LomiEbmgl ws
®63MMgmdsl). g0 3obmbdmgdgmds Labggmo 083353360 J3909d0L Ld3dndMmgdawsb go-
dm3denbamyg, Lagddg a39469ds oM dgganm 33omogkn3nfgdnm dgdemagbmmdabmab, sMsdgw

120 wessels J., Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg,
2010, 232, Rn. 617; Fischer T., Strafgesetzbuch und Nebengesetze, 57. Auflage, Miinchen, 2010, 129. § 18.
Rn. 7.

21 Fischer T., Strafgesetzbuch und Nebengesetze, 57. Auflage, Miinchen, 2010, 129. § 18. Rn. 7; Wessels J.,
Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 232-
233. Rn. 617.
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Lbgs Lobob MBsMommmbobmab. dogomoma, yshommds Mgmm 335(3Ms@ abrgds, 306 doM(335
ob 3093 JuMomds, o363 83 dgdmbizgzodn doGmamns baddg g30d3b Lbgaabbgs bomabbal bo-
dodmmgdal dgd(339em J3909d5Lmsb, o330 Labgmgdmmo dgdsagbmmmdsbo Mbos gsobgzobo-
oo sfs MmamM dgganm 33dsmognomgdamo dgdsaqgbmmds, sMedge Mmamey (Jom-
0mbnbosmdgamdobmeb gfMmow) Lbgswsbbzs Lobal bLobbmabLbsdstmmmgdmogo M3sGormmdals
dm3(3980 dg30mggbmmmds. ma300 G9MBnbo ,d9093000 335m0g0(30MgdMmo dgds0a9bmmdss”
035b 60dbogl, Gm3 Lobyggmolb 3083530980l Laggyydzgmb, 3s335tmoxg030Mgdgm 60dobl dgogan
mMbos BoMImomagboglb s o6 bbgs bodsbn. 03 d93500a96emmdgdL, BMImals 3s335emogn306g-
dqemo 60dsbo JoDobo o ImB03z05, dgadmgds 39bmomom 3abbom s BmEGng00 3350306 5d-
o 393503 9bemmdabo.

0bgzg od3zgdgmn s gomdsmmmgdgmos d3gmmdal smnsmgds 3dadg aongGmbamgd-
mmdomo 39009300 3350503060 5dmmo 393503 9bmmdal gobbm(309mgdobal, Hmam(s aoy-
Hoborgdemmdoo dofomae dgdsanbmmdgddn. o3bsdsgol aobdMmabzolb 3nmds dymazn dgoganm
339050(306098mm d9300896emmd533d0 3(309emmdol dgbademgdemmdal ababadygmgdmow 03 of-
a9396@0b dmdzgmogds, Gm3, bobbrmab LadsMommal 396mMB3gdmmdbal dgbodsdobawm, sbsdswmman
356Dk gobbmA (309 gdmmo 0mgmgds 35dnbs(s, Mm@aLa 3obDMob 3sbbmE (30gmgdmm J3g-
9850 gogMbomgdemmdomn dgegan Im3yzgds (05653930 390093000 33900 (30 9dMmO o~
bodogyemn), of oMol bozdamobo s boMm3mowggbl 3Mmdmgdol gowsbygzg@nlb bgmmgbym abob,
mdgmo(s 36 9xmdbgds 34t ofamdgb@gdl. yzgmos gobdbMsbzs-gonnmmbomgdmmdbols 3m3dobs-
(300 (096580930 9009300 335m0B0(30M9dmma qmnd@qda), bogstomzgmmb Lbs-ob 3g-11 daqb-
mob 1-mo ©s 396M8sbmmo bbz-ob 3g-11 3oMog@agal 3g-2 31bgE 0L dobgoszew, LEGNJEnEX-
™Mo 359BGHNbomgdmmdom obsdomml Bodmsowagbl.'?

(30 99009300 33900300950 39dsagbemmdsda dgmganl 30dsMo 396mb3pgdgmao go-
NBONBbomgdmmdob 5Mbgdmdom 3dsygmPamegds s ©sdbadagzol asbdMmsb 8mddgmgdsls smbad-

Byemo (3s330mog0(30609d9m0) dgmgan o6 dm3yzgds, 83653539 Mbws aobaxmb oMs dgoganm
3390g0(30093mmo dgdaaqgbmmdol, sedgo dofMomawn dgdsmaqgbmmdol d3@gmmdabmgal,
306500056 3(3009mmmds g56DMb30l go0gdg bobsomdmgamdado dmwnl 3(3gmmdab bs3obmb3wgd-

™M ©98060(300bms6."* Jgga00 33508030698 bogMmbob gmod@L 396 dogomgdor dodo-
bo(3, Mo LogMmmbolb d53436gmmn dofMomawo gmad@ ol d3gmmdsl Im3yzgds ds335mogn(z0-

9dgmo dggan. 390093000 3350030609540 bogMombolb ©gmad@ ol dsDabo bagmmbol d93-
48690 dofMomon 393s0agbemmdal oMo d(3009mmmdsl, M8dgm obMmmgdmm dgdsagbmmadsl
a560bomogl 8. JommBmbgar; s smbadbagl, MM Hmabyaz 3obmMb3gdgma 35 335mmogn30Mgdg-
o dg0ga0b 803m3b3z93 J8909d5dg Bommomgdl, dbgggmmdsda 306mb3gdgmb LogMmbob @sb-
Aemgdaeo dofMooso ©gmod@o oJb s s dobo d(3ogmmds.?

123 sBommaon® Jgbgommgdsdy ob. Maurach R., Géssel K., Zipf H., Strafrecht, Allgemeiner Teil, Band 2,
Heidelberg, 1989, 140-141, Rn. 117; Gdssel K., Dogmatische Uberlegungen zur Teilnahme am erfolgs-
qualifizierten Delikt nach § 18 StGB, FS fiir Richard Lange zum 70. Geburtstag, Berlin, 1976, 235.

124 Wessels J., Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg,
2010, 232, Rn. 617.

125 Hardtung B., Versuch und Riicktritt bei den Teilvorsatzdelikten des § 11 Abs. 2 StGB, K&ln, 2002, 80-81.
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0. Jogodgocro, Jpegermdos J9ega00m 355205030090 e bsgmobol @gerogsgodo
6. ©3b 336>

©0b3360b Loboo dgadmgds o@nbndbmb, Mm3 ,dgEganm 33omogazoMmgdamo d3grmdab®
0095 b0bssmdmgamdado dmeol dmasmem d3gmmdal Lo ebmbdmgdmm gs6LbabmzMgdsl;msb,
530gbs@a(3 d3gmmds g56DMabo ImJdgmgdss, Moz 085L 60dbszL, MMA ©sdbsdsgal asbdbmsb-
300 96> 0ymb dmz o 5o bmmmE 4890gds, 30390 3gEgan(3. 39EJaNm 335G (306 gdmem
bodmgom gmogd@gddo (306DMsbo 3mddgmgdabs s gon@mombomgdmmdomo dgoganb 3m3dabos-
(309) 30, 356Lbgeg9d0m FgYa00 3393MNGN (3040 3MS63E3Nm0, BMMIsmMo gmnddgdo-
Logob (bowag Bmam&(z Jdgwgds, by dgmgan edbsdsegzal gs6dEMobgamss dm(zmn), ©s3653ds-
30b 30bBMb3s 396 Rzl 3s335moga30Mmgdgm dgogalb.

&9c30bo ,dgganm 33smogozamgdamo d(zgmmds” (der erfolgsqualifizierte Versuch), aob-
bbgoggdom dgganm 3gomogoomgdnmo dgdsmagbmmdol 3(30gmmdabagsb (der Versuch einer
Erfolgsqualifikation), b0bssmdmgamdmngns, Godmgbsmas 3(30gmmds amabbdmadl abgo dmddg-
4350, HmMIgmbsz Iggan o6 Im3ymeons. o930 Jg9a0 e®ad, 35dnb Logdg g30d3b oM d(309-
mdobmab, 5390 Moz oMM ©I653oME™sb. bmem o) dggan oM owas, 30 g39469ds
56007) 399300 335080 (3009 Mm0, sModg dofMomaeo d53smagbmmds(s. 3530b, Mm(3s dofo-
moE0 dg3s0a9bmmdal gobbm@30gmgdol d3mgmrmdsl 3m3yzgds ol gogan, Hm3gmoacg LL -0l
3Mb3Mg@ e Fqbmdn 3s335m0gkn306Mgdgm ascgdmgdoss domomgdymo, BGm™M JoMogdamo
04693m©s 43900980L 33500 35(300 @obsdomms gMmmdmomdom, o) 353350306 5dgem0
dgganb 303560 ©83653539L gongcmmbamgdmmdomo @sdm3ogdamagds asshbas, bmem 35dab,
(35 036535306 456DMOb3s v FbmEmE doMomswn dgdsmagbemmdab, sGedgm 3s335mogn(30-
909 3g0gabaz dmazo3L, Jdgmgds dgadmgds ©s339magn30MmEgl, Mmams 33omogaafg-
o dgdomagbemmdal 3(309mmmds, 3odnbs(y, Mmgs babgbgs Fbmmme dofMomswn dgdomggbem-
b0 gom35mabbabgdmmo dgmgan o 36 3s335mogn30M9dgmo dggan, s 353065(3, M3 M3
96m0 dggan o6 3M0b edmastn. 3oMggm dgdmbggzedo, Mmss dbmmme doMomsn dgogans
5303560, ImbadsGmnmad sdbsdaggl Nu®m 335360 babrgmo Nbos ©s6adbmb, bememm dgmmg
d93mbg93530, Om(35 30 (3 doM0MS©0 S G (3 35335(m0BN (30609890 dgaan 56 oMb gobbm(30g-
mgdmo, gacm dbmdado bobyggmo bos 0gbglb god3mygbgdymo.

5b0dbmoEsb go3m3nbaty, Nbws nmggsel, Gm3 Bomdmmagbor Ly gedsmm bsgombl dom-
o9dmoe 6y398L »dgmgaol LddadEmmgdal mgmEMas®, MHm3mal BomMdmdsagbmagdos bsdmzomn
dgga0m 339mogn30609dmo dgdsmagbmmdobmzolb odbsdegal abyal svzomgdgm 3oMmdsw
dofomao 3935003 9bmmdal LEmew gobbmmM(z0gmgdsl 300hbg3z9b s godmMnbaggb 33omogn-
(30690990 393 9bmmmdal 3(3@gmmdal, MHmzs 3s339mogn306gdgmo dgmaganl dndsfo @sdbos-
35390 gongmombomgdmmdomo sdm 30gdnmads goshbos.
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30RV6O XN33d@NO60*

J3M6M3N3I&HN LOLLLXNOL LH3IGDOTN RS 3NLN 360336ITMBO 0196033 M3I
LOLIWIGNBMLYDIBNL 3IAIIENNL FI3ITNADBI

1.35bs35¢ema

93MbmBognEa Lobbmab badsMmomo ghom-gMomn y4zgmedy 3@ m@on, ©nbsdoznma ©s
3Mmdmgds@ Mo bggHms msbsdgmmgg Lobbmal badsmmsmdn. dob gocgdg mgabsmgzgol bom-
3ma969mo0s 989G nc0 dGdmmab bomdsmmgs g3mbman e byggmmdo howgboma @obsdsymg-
3oL B0bssmdraa. Lobbemal Ladsfmommal gb dndsmmmmgds Mgodnss babgmdbogmb dbMowsb 53
bgAEMBo Regbomo 3G0dobsmol Bobosmdwga.'

Jotorm badsMomgdMag mo@gFs@mmsedn, badbybsMme, xgMRIMM0c 88 L 3nmbmsb ©s-
3939069800 bysmmgdob bs3madmds 3903Rbgzs, omdze gb LEmadomss o6 b0dbogl, GMI Jom-
o 3obmb3gdmmds, asbbszymmgdom Lobbeal bLadstommal 3mogdLbn, ggmbmdozy® bygcm-
do Rowgbom ©gmod@gdlb nyncemgdmm Gm3zgdb. smbgdygmoa mo@gme@neab LodbofMalb gmbdy,
a06bos 3mmmgdoo 360336gmmmzgsebas g3mbmangnma Lobbmob badsGomab (36930L, bLogydgmgdal,
dabo Bam3mImdal abGmMoobs s Lbgs Labgm8Bbogmgdda sbgdymoa asdmznmgdal gosbsemoa-
Bgds. Im393mm LEG0ddo MENgbB oMo smgdamo 0dbgds 3gMdsbnsdn sMbgdym bLodmsznady
3m (393 0935bmsb s35330M9b00. Sbg39 39M 339N YNFOEMYdS sgMImds bogMcmsdmmabm
MMa560bs(30980L BoMamgddn dodmnbofyg 3Mm(3gLgdbacs.

035b0b3g MBS 500b0dbML abn(s, BM3 g3mbmBo g Labbmal bLadsMmomb, MHmamg bab-
Bogmm ©ab303mabols, dgamn sgomo gdomagb g3mm3gm mbaggmbndg8gddn, 0d6gds gb Lagom-
©qdgmm o9y sMhgzomo Lagbal Labom. myd(39, 080bomgol, GmM3 3oMasw 0dbglb goggdammoa o3
3Madn Rogbomn ©s65domgdol 5@bo, bagomms sGs Jbmmmmm Labbemals LadsGmmal, sGsdgw,
356 339mBomo, bogomsbobom, bagsgtm oy Lbgs bygMmgdalb gGemmds(z. 535L 93s@gds gzem-
3939060l LadoFmmama(y, MmM3gmo(s, Mo30b 303, o aog3mgbslb sbwgbl Byzma LabgmadBogmg-
3ol bodsGamgd@og bob@gdgddy.”

2. 930mbm3n3nMa Labbmab LasdsMormab (3693

donbgoagsm 030bs, Gm3 93mbm3n 3nEn Lobbmob LadsMomab (36908 sogmmo Bemgdas nnEo-
oM Moo Mmado godmnygbads, 8obo gMmasbn ggnba(zns 4963860530 mgabamgal 8s0b(s

*  8ombbgbal mbogg@mbodg@ob babbmmob badsmmmab, Lobbemob Lsdsmommob 3Mm(3gLob, LogMmsdm-
Mobm ©s g3mm3gmo bobbmol LodsGmmoabs ©s g3mbmdogymo Lobbmol LodsGmmal gomgoal
M JGmMEbEGn.

! Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 1, Rn. 1.

2 Tiedemann K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Kéln, 2010, Rn. 1.



8. xodjomosbo, 93mbmdogamo bobberol bsdsGoocro s dobo Jbodgbyermds
0865990 mgy bsbgcrdfogmbsmgol 89mdsbool dsgsecromdy

56 ool ﬁoam80Q0636@Q0.3 9L 893mbzgmons 080, Hm3 Lobbemol LodsGmmaoals dm3934emn do-
oo gds 5066Gm BoGRM9dd0 3964 %©9ds ©s M3 JLy® doamdsl bLognGmagdl.*

Y39 3(3009mmds, Rsdmysmndgdamoym gMomnsbo (36909, Aogomes. dogsmoaoma, 1949 Egmb
30dm (393990 3obmbo g3mbmdogm@n bobbemal Ladsfmomal dgbabgd o6 dgo(zegms >M(3 9o @g-
5060(300L 3bgoglh bm@mdsl. 1954 Bgemb 30 03 306mbdn dgz0ms (33em0mgdgdo, Modsg dobo 3o 339-
Mo 63Bomgdolb 9dmemgds godmabgos 3mbLEGM0LMSE, 3gMdm, asbbadmgmnmmdal 36ab-
(303056 39bodsdmdal godm.’

003530639, dmasmsem, 93mbmdnzn® Lobbmab Lsdsmaemby LamdMabsl doMomswn
0439680 390©73M©d M3000mb 53653530l 30HM306935Dy, 9b4) 653mmal dm(393mo bLgggFm-
Lomgolb Bogmmgbgdabomgol gowsdbygzg@&n oym ob, o9y 3ab Rsnabs gbs o) b 3bmbLsLABsS-
dgam daaggai')o.é dmg 305696000 (365000 gobws, H™I Fbmeme 93 3MoGgmondoo (36960L dgdm-
RIMRZmd 56 0gm b 33oM0b0, 30650006 93MbMB0g M0 obsdsmgdal dgrsbgds brgds Lbgowsl-
b3o 51399E0b s MMMy 53 sb3gdGL Magabn Jabsbo 593L, HMImgdLy(s, dbgdfngns, Jbm-
mmE ©58653530L 306m36935Dg s39dmo (36985 396 o0 38symuomgds.”

bgdmonddnmoseb asdm3mnbemyg, a9cm3sbym aMoonem modgMmeGm@ado as3mayqbgds
Lyem 33069 mnbo doamds g3mbmdn 3nca bLobbemob Ladstmmal gxnbosnols Jodsmon:

2.1. 3m3bogyMa, 30ndabmmmaayMa gg0bazns

36030bmmmaonmo dogmdabsmzob aswsdbyzg@o 8m8gbGns mznmmb ©s3653530L dnfmg-
6gds. 93Mmbm3og Mo obsdoymmds 3mabogynma Bnamdom gomabadMgdymoas 33gMagzgmoa bmgo-
mmanl, 90306 bLodgGmgbool doge 1939 Bgmb asdmygbgdmem &gcdnbmsb, g.6. ,,White-Collar-
Crime*“-00b. 30bmgals g3mbman 3n&o @sbsdsnma ogm ol obsdoyman, MmIgmoag Labmaswomgdsda
35803L5(39335 S o 538MM0G &L dmby d0Mdo ﬁonQOGO.S LEMEgE 57906 godm3nbamg-
™Mb gb bobgmbmegds(s, MmM3gmoas JoMomms dgndmgds nmsemadbmb Mmam(y ,ogmeo boyg-
mmgdol 3og® Rogbomn ©obsdommgda®. LabgFmmgbwal JoDobo 53 &gMBnbal gs8mygbgdabal
aym ob, Hm3 3oL M3m9am g93M(39mgdemo ImbodHGds, Mo dmb ebsdsnmgdal Rowgbs bogds
dbmeme bLodmasmgdolb Jggwo %363630.9

> Dannecker G., 369830 Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstraf-
rechts, Miinchen, 2007, Kap. 1., Rn. 5.; Richter H., Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschafts-
strafrecht, 5. Aufl., Koln, 2011, § 3, Rn. 22.

* Dannecker G., Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, Miin-
chen, 2007, Kap. 1., Rn. 5; 303s;mgdsdo Tiedemann K., Entwicklung und Begriff des Wirtschaftsstraf-
rechts, GA 1969, 78 — 3m (3939 358mb3q39d0 Gowgdsbo gfmdsbgmabegsb gobobbzegzadl g3mbmada-
3160 Lobbeob LadsGmmob EgBnbo(3053L GoMmm s 30b&m gsgqdom

5 Richter H., 36 90mdo Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., K6ln,

2011, § 3, Rn. 23.

Otto H., Konzeption und Grundsitze des Wirtschaftsstrafrechts, ZStW 1984, 341.

0J39-

Tébbens H.W., Wirtschaftsstrafrecht, Miinchen, 2006, 2.

Schwind H., Kriminologie, 21. Aufl., Heidelberg u.a., 2011, § 21, Rn. 16; Dannecker G., Wabnitz H. B.,

Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, Miinchen, 2007, Kap. 1., Rn. 6.

© ® 9O o
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bsdsmorenols gambscro Ne 1, 2012

®0bsdgmgg 306mdgddo 3mabogm®n @ggabains o6 3abmbmdl Lobbrmob LodsGmmaols
©mads@n3olb dmmbmgbgdl, Moasb ab 59(396@)L ©390gdb ©88653530L 30Mm3gb9d5Dy, 35306 Gm-
©qbyz Imgdgn Lobbmab LadsMmamo MMNgbBoMgdymas Mz0mmMb obsdoymadmog Jdgwmgds-
%3.10 35M©d 530bos, Emgabomgzgol o6 sMbLgdmdL edbsdsgal gHmasba, 3mobognma Gado (,ogmta
boygemm”). 93mbmangn&o ©sbsdommo dgbadmgdgmos Asgborm 0gbgb 69dabdngfn, Lodysmm o6
3350 gqbab BoMImBoaqgbemob 3ngM, Gm3gmo(z @oboddgdmmaoas Hmdgmndy %068030.“

dmg 30569800, 563 mmbsJLaE Mo gFme@mEmodn ggba dmazows §gMm3nbgdds “occupational cri-
me” o “corporate crime”. 3oMggmo &9M3nbn 3ma(393L 08 @obsdoymgdl, GmImgdacs Rowgbamas
oGoommo oMol 630b30gM0 05653dMMBmal JogH Babo bagdd0sbmdolb Gofmamgddn 53 mMaos-
Boda300b 068 gc5L7d0L LoBosbmE, bmem dgmeg dggbgds 0d §89wgdgdlL, HmIgmbsy howol mzgoa-
0mb gb ogFoonmo 3060 56 dobo 05653dMmMBgemn 938 MEas60ds(3000L boboﬁagbqwmgg.m bodgbom-
39m babbeob badsMmsmo pmgabsmgal g3mbman znco Lobbmmab LadsGmmal dgdsagbgmo bobo-
Qmo,m 59906 353m3abamyg, dobo gRebozns o 3Mal bs 3dotabo doemnsbo g3mbmadngyca Lob-
beal badsGomob s6bol gog930bsm30b. g3mbmdogm&n sbsdsmmab Rsgbs dgbadmgdgmas me-
2060s(300b oMYl go@gms(s. ™

2.2. 398060305 bobbmab Lydsnmab Pmads@nzab gsmgmgdda

93Mb6m3803nE0 LobbEob bLadsGommal goggds bLabbrolb Ladsmmmob Emads@n ol Gomamadda
0053533069305 oMol (36935Lmsb. 53 d0dsFmmymgdols IMIbEgms dmbadFMgdom, ©sbs-
dogemgdols 3bmmme s dbmmme 93mbmdn 3ol bygmmbomsb d0dds s sdom (36560L 3sbLsbmzMs
o 560l Ld3doMabo, Maasb gb o6 §dbol L3g0BnYE oMM, Gm3gmoa(y dbgsgl bm(zos-
@@ Ldbnsbm 48909890l Lbgs oM3939d0b5356 8060bb30336(90.15 030bomgol, ®m3 babo go-
9b3b L3g30x0gYM0 NIsBNEmdol IMIgb@L, LognMms ©sBsdommgdfngn Jdggdal s 3ogdomg-
35 Dgobrogo@nemu®, 3mmgd@one Lodsmmmgdmog bozgmggdmsb, 569 g3mbmdogy® LyggMmadn
Rogbomn gmngddgdo bagmmbgl 14360l 8omasb g3mbm8oznem Bgb&nal s dab (som3gme b-

LEOGYGY3L. "
30dobo@adg, Lobbmolb Lsdsmommal EMads@ozob mzombsdMobom, g3mbmdognea Lobbeob

Lodomomal gog9ds Jagm3omgmdl 0dsdn, BG™d ob gmmgd@onm Ladsmmmgdfog bogzgoggdl
0(303b.17 o3(39, dogamoama, Mmdbnba sfonbongnmmsmuta badsmmmgdmngn boggomggdab ocs-
300 07l 3B 03 mmo MYagds. dobo ImbodMgdom, 5.6, 3mmgd@onco bodstrmmgdoago bozg-
0y Mgommmdsdn 30063 nbngnmemyMa LadsGmmadmogo Loggmggdal godns. ogsmomsw, 09

10 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 2, Rn. 11.

' Tébbens H.W., Wirtschaftsstrafrecht, Miinchen, 2006, 3.

12 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 2, Rn. 12; Dannecker G., Wabnitz H. B., Ja-
novsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, Miinchen, 2007, Kap. 1., Rn. 6.

13 Mittelsdorf K., Unternehmensstrafrecht im Kontext, Heidelberg, 2007, 7.

14 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 2, Rn. 14.

5 oo H, Konzeption und Grundsitze des Wirtschaftsstrafrechts , ZStW 1984, 342,

0d30-

Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem spéten 19. Jahrhun-

dert, JURA 2007, 342.
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8. xodjomosbo, 93mbmdogamo bobberol bsdsGoocro s dobo Jbodgbyermds
0865990 mgy bsbgcrdfogmbsmgol 89mdsbool dsgsecromdy

LoggGobg 943690s G860y LyzMgLnGm ebgbgdnmgdol Jmbgdsl, Lobsdwgnmgdn Logmmby
9486935 (30m399mo0 ©dBgLgdMmMgdal 0brogoMsm@ LodsGommgdmog bLoggmgl.'® 58 Jmbobg-
3ol 96 goobbdgds Gowgdsbo, MHmdgma(z bazMgo@m ©d bagmbom dofygdob bggmmadn 8mddge
39635699 356mbB3gdmmdsdg Jomnmgdl, Loz 9939680 3sm 0bLEGGM(3MbomY® dmbgds-

B9 390©705 8 gb 30 0bogznESMY® ab@gMgbgddg dommes (ggob.w
2.3. babbemab bsdsanmab 3Gm(39LnES6 33dm3EnbsMmg gyabazns

dobgoegam 39M3sbnol gomamgddn sMaMbgdmma g3mbm3ognca bLabbeol LadsMomals oy
93Mbm30 3o obadonmgdol gMmosbo (365d0bs, 306mB3gdgma 3s0b(3 0dyymgdmmo gobs, 3
3989am@nal bagddggdob gobbrsmds LabsdsGmmmgdol L3goomyMa 3omo@gdobomgol dng-
300369606s. Logddggdol LoMomMNELb s L3g30R0IYMo (3MEbal > (30mgdrmmdnEsb gsdmdwon-
botg, 1971 Bgmb Logmom Lobsdsmnmmagdol dgbobgd 396mb3dn, 39Mdme §74c-d0 Rsdmbomgamns
03 bogdggdabs, Gm3maddyz 93mbmBognca Labbeol LedsMomoal 3smo@gdol 3m33g&gbzns
36GamRyds.”

0330005639 996@s 50060dbmL, HMI 93 Jgdmbggzeda Lomdemns Fbmeme s dbmmme 3Mm-
9bmemye sb3gd@dy. Bgdmo 5badbyma Fnbmal JoDobo o6 ymgams ©s 33 o0l mgasee-
0 0980bo300L Rs3mysmndgds, od(39, Jogbgoagsm 530by, ol Emgobsmgal 36n0d36gmmgab Ls-
MM096@d(30m FNbg(300L SLEYYEgdL. dobo dgdzgmdom dgbodmagdgmos NRGO™ gx9]EYMs aob-
b (309mgb dGdmms g3mbm8ognmo ©obsdsymadol Babssmdwga.”’

bogBom Labadommemmgdals dgbobgd 3o6mbol §74c-do Rsdmmgmoamns g3mbm3dog Mo babos-
o0l 393gan ©s6535mmgda: @sbsdsnmgdn, 488m3enbatyg bbgomsbbgs L3goomy®a 306mbgda-
30, dogomomo, MmamMazss 3obmbo 3o@gb@G ol dgbobgd, 396mba dg(30980L dgbobgd, 3obmbo
3563900bs s baggmbom dofMeqgdals dgbobgd, 306mbo as3mEmgdal dgbobgd s sby 39dwga. aocs
5dobs, 306mb3gdgmas 839 390965 ob @sbsdsmmgda, HmImgdo(s 8m(3g3moas 39cM3sboal bob-
beob LadsFmamoab 3megdbdn. gbgbos: Mmemmammds, JHMBal smgds, asgmebazs s Lbgs. msg-
dnmo ©gmogddgdo dbmmme 35306 dmgdzg3e L3gEosmMa 3omadolb 3m33g@gb300dn, oy dom
3505b56939@ o LagnMms g3mbmdognMo sb3gd@&gdab goblbsgnmmgdmma (3mwbs (§ 74c Nr.6).

Mmame (3 3690030, Dgdmo asbbomuma o3 gMmn goggds g3mbmdngmmo bobbemab Ladsm-
omobs o6 asdmeagds 53 aMmgol LEOYmymBomo gEnbazntgdobomgal. 393 9o domasbl
396 30gbnggds aobbsgnmmgdnmo 30Msdgbmds. ©sobizgbol Loboo dbmmme ol dgadmgds oom-
J39b, M3 moomgnmo doamds maz30bgdnMaw Lbmmas 03 sb3gd@nlb gocmzgamabbabgdom, oy
Mm3gmo dbGnEsb 303nmagdom g3mbmann® obsdoymadl s g3mbmann@ Labbemal Lodsm-
b, 046985 gb ©3865d530L 306mzbgdal, Lodsmmagdmago bozgomal oy 3Gm3gbmsmMo Im-

dg6@9do.

'*  Roxin C., Strafrecht Allgemeiner Teil, Bd. 1, 4. Aufl., Miinchen 2006, § 2, Rn. 75 s 95809a0-

" Tiedemann K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., K6ln, 2010, Rn. 45.

2 Richter H., 36 9dneda Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Koln,
2011, § 3, Rn. 26.

2L Schwind H., Kriminologie, 21. Aufl., Heidelberg u.a. 2011, § 21, Rn. 18.
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60, b3g3MmaEnal Lsjombgddy 8mdndagy Labsdsmmmmgdag 3o 3gddb6s. sbgsg oym 3odo@omalb
LodrgaMasmgm g5006980l Md300056 5(30emgdol 33gmmds LobbmmabLsdsMmmmgdfngn Lobgng-
3oL 358 35(30930b 3B00.% LogFom %5830, 3008560l MgL3Mdm03530,% JoMgzgmo Fbmagmom ™ol
3960mEmob 39sgdom, bobgmaBogmb 93mbm8ngedo RoMggs 8506(3 JgMdoes. ™

z Tiedemann K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Kdln, 2010, Rn. 48.
0d30-
* Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem spiten 19. Jahrhun-
dert, JURA 2007, 343.
2 Richter, H., dﬁ){]bm@an Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Koln,
2011, § 2, Rn. 9.
2 Jescheck H.H., Das deutsche Wirtschaftsstrafrecht, JZ 1959, 457; Tiedemann K., Entwicklung und Begriff
des Wirtschaftsstrafrechts, GA 1969, 73; Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in
Deutschland seit dem spéten 19. Jahrhundert, JURA 2007, 343.
Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem spaten 19. Jahrhundert,
JURA 2007, 343.
2 Richter, H., 369030 Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Kéln,
2011, § 2, Rn. 20.
aby gbmegdmes gg@dsbasl 1918 Bmowasb, Lobsd Jo@mgfn Imzomes bymabygmgdsdn ©s
»39L03g Mooblb® godmasbomgdwe.
3 Tiedemann K., Entwicklung und Begriff des Wirtschaftsstrafrechts, GA 1969, 74.
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83omm39mmdol BmHIosb 358m80bsMy, edsbobosmgdgmo aym 9.6. doBmgoo g3mbmadngs.”’
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bgd Logzomomn obgsL 0mzgemobbnbgdwms ggMH3sbool 08 dmJomsdggdalb d0dsm, GmMImgdacs,
356Dk s 30Mon J0Dbydosb g98m3nbamy, 3o6mbal 3mmbmgbgdol baBnbssmBogamm Ly ju-
256 Jmbgdol Ladbmgamasgo 30080bwbgb s s3nm agfMdsboals §3mbmdnzsl 360d369emmzs6 bo-
56l 805Y96930696.% LogGHmm %5830, Bs(30mBom-bm300m0D0b 3gGH0m©B0 8m 30 §3mbm3o ol
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bmds ©d dmMagdmo oym 3mb GG Mm 0 mmmansbs ©s GoyMgmol J0Gm36935L.>

dgmeg dbmgmom m3ob dg8am3, Modgbndgbmnsb gofM@adsgem 3gGomel, 1949 Bgmb
dm3y3d mEn babgmdbogmb, 49635600L ©gdm3HSGmo s 3gM3s6nal BagMszonmo Mgbdnd-
03930l 394360s. 396M35600b ©gdm Mo oo Mgbdndmongs 39M3sboal gogMmnsbgdsedwmyg Lodgm-
oo 39330M0b ImEgmob dobgogom 3omemEgdmes s dobo badsMmaman(z dgbadadal gogmgbsl go-
bomos. s dggbgds g9c3sbool gggMszomm Mgb3ndmoagsl, ob megabagsma g3mbmdon ol
dmegmbdg 0gbos QO(B"JdGDb‘ﬁ]Q’O.sS LobGgFMgbms ab Bod@n, M3 83 sbomRsdmysmndgdmm Lobge-
36ogzmdn mazs30M3zgmem 3obmbdmgdgmoa (300mmds, dodbodsmuMom maga 3gg3939806s g3m-
bm303sda LobberabbasdsMmmgdfngn dgommegdom hoMgzabsgsb. dgmzg Layyzymbol 50-60-056
Bemgd30 200003693980 0ym ©5BYgdmmo g3m6mBogy@o dmdobomgal® dsjlbodseuo bgmdgBym-
35.Y %96 3og3 1949 Bgmb 0465 Bomgdemo 3obmbo 93mbma8ngnmo Lobbmob badsGmmal 3gbskgd
3 dobo d0Dobn nym 356537 5MLgdmmn Mgamma309d0b dgd(3065ds. msagata bosbmg 30 ol aym,
A8 dmbrs ©653symgdobs s 3o©s(30M3g30L §HM3s6gmologsh asdmymas.® 0gdg 0L dgisby-
dom, gb ogm geom-geomo 1360d369mmasbgbn Magmm@mds ggmdsbonl bs396mMB3gdmmm ab@mmas-
30.% 1954 Bgmb go8ma(ss 3obmbo g3mbmB8034@ab Lobbmol LsdsGmmob asdsMmEoggdol Jgbebgd,
Gm8gm3s(3 Bobs 3obmbob 39360 J5850a96mmdal 4ovyd3gds go8mabgns.

' Buchmann P., Wirtschaft und Recht im Nationalsozialismus, JuS 1991, 13.

32 0dsg, 15.

33
0d39, 18.
 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 5.

35 Jescheck H.H., Das deutsche Wirtschaftsstrafrecht, JZ 1959, 458.

36 39635600b 0bGMM05do 88 3gFnmeb ,,g3MbmBoznE LomzMgdsbsis® Kbmmgdab.

7 Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem spiten 19. Jahrhun-
dert, JURA 2007, 344.

® Richter H., 36989mdo Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Koln,
2011, § 2, Rn. 26.

3 Jescheck H.H., Das deutsche Wirtschaftsstrafrecht, JZ 1959, 458.

40 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 9.
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93Mb6m380gnEa Lobbrob bodsGomal bLggHmdn smbsbadbagos 1976 Brmolb dnofMggmoa 3obmbo
93M6mBog @ ©o6535xmadmob dGdmmoal Jgbobgd,” Gmdgmog L3gzoemumo gm3obool goMm-
amgddo Gs3g6035Bmosbo dbyggmmdol Jgdwga 0460 Bomgdnmo.® 3ol bogrdzgmbg Lobbemal
Lodamormal 3mgdbdo goRbos sbama dgdsanbmmds, 39Mdmm §264 — msmmommds bndbowogd-
006 8085Gngd530.”

1986 bgmb g8m393mm 0dbs Igmeg 306mbo g3mbm8ogn® ©bsdomgdmab d&dmeal dgbe-
bgd. 356 sbg3g aodmabzos aqgcMBsbnol Labbmab Ladstommal 3megdbdo Bmgmo Mogn Losbemggdal
Jg@obs. dogsmoma, bobbmob LadsMmmab 3mEgdLb ogds@es §263a. 53 3mbmom obgswns Mmom-
moommds, Ragbormo 3m3309@gemn 3gommmgdom, 046gds gb yomda 3mbsa(393930b 3o8myqbagdals,
dmba(398900b mbgdotmgme aodmynbgdals oyy Lbgs g%nm.48 aoms 5dabs, 3mEgdbb ogds@e bbgs
3oMoaMoxqda(s. §264a obgom §390g0s0 5(36509dL MOMmcMdal, Rowgbomb 3o3n@omoadsbrg-
30l LeggB™0.”? §266a 0mM3mM0BBYBL 5L gdmols babd30MBaMgdsl, 9y 856 @obsddgdmmabsm-
30L 35637303600 bLm(305mGH0 EoBZg30 3G JgoBsbs 3gLsdsdal ©sBgLgdummgdsdn.” § 266b gbg-
35 boBgo@m doMamgdob 56 Bgzgdal dmBm@ew 358mygbgdalb® s sbg 398wga.

396mbo mMa560D959m ©obsFommmdsLmsb ddmmal dgbobgd domagdmem agdbs 1992 by,
3ol Laggydggmbdgs bobbeob Lsdsmormal 3megdbdo dggoms Gumab gomgomgdol dgdsw-

4l Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 10.

42 39635600b bogmbLEGGM oM LobsdosMmmmb gowsbyzg@omadoms 3Ggdemmo BVerfGE 27,18.

“ 0d3g, 33.

4 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 11 @5 d930ga0.

4 Tiedemann K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., K&ln, 2010, Rn. 53.

% Tiedemann K., Der Entwurf eines Ersten Gesetzes zur Bekampfung der wirtschaftskriminalitit, ZStW 1975,
253 o dg8maan.

Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem spaten 19. Jahrhundert,
JURA 2007, 346.

Méhrenschlager M., Das zweite Gesetz zur Bekdmpfung der Wirtschaftskriminalitét, wistra 1986, 131.
©ob3Mnmgdao ob. Weber U., Das zweite Gesetz zur Bekdmpfung der Wirtschaftskriminalitit, NStZ 1986,
485 o dgdmgan.

0439, 487 s 58waa0.

0J39, 483 @2 3g3xga0.
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005679355. 0b 50l MM 30gdgma LogMmedm@mabm MmMasbobdszns s goshbos Jgbodsdabo m-
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0b 6930b30gMo 3oMnl dodoMo s gbl LadsMmmnmabs s Moz30bYRMgdol PRmgdsl, Moy aymoab-
b3mAL Bom a(335L MZMbYdYHO Mog0LRMIdol 5m3gc0Lbsas6.” 93mbmBo G ©ebsdommgd-
056 3035Mmgdadn sbggzg gobbagnmMmgdamo yumaomgds Mbws dogdiglb o@ednsbol nxmgdsms

52 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 17; Wessels/Hillenkamp, Strafrecht,
Besonderer Teil 2, 34. Aufl., Heidelberg u.a. 2011, Rn. 890.

53 sB3M0mgdao ab. Dannecker G., 36390430 Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirt-

schafts- und Steuerstrafrechts, Miinchen, 2007, Kap. 1., Rn. 97 ©s d59mga0.

Délling D., Die Neuregelung der Strafvorschriften gegen Korruption, ZStW 2000, 347 oo dg3mgan;

Wolters G., Die Anderungen des StGB durch das Gesetz zur Bekiimpfung der Korruption, JuS 1998, 1103.

Délling  D., Die Neuregelung der Strafvorschriften gegen Korruption, ZStW 2000, 335 ws dg3wmgg0;

Wolters G., Die Anderungen des StGB durch das Gesetz zur Bekimpfung der Korruption, JuS 1998, 1104

©> 393ga0-

56 Safferling C., Internationales Strafrecht, Berlin u.a. 2011, § 13, Rn. 4.

57 Satzger H., Internationales und Européisches Strafrecht, Baden-Baden, 5. Aufl., 2011, § 11, Rn. 7.

8 Ambos K., Internationales Strafrecht, 2. Aufl., Miinchen, 2008, § 10, Rn. 7.

% Meyer-Ladewig J., EMRK, Miinchen, 3. Aufl., 2011, Art. 5, Rn. 1.
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% Miiller-Gugenberger C., 369dmmdo Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5.

Aufl., Kéln, 2011, § 5, Rn. 13.
' Meyer-Ladewig J., EMRK, Miinchen, 3. Aufl., 2011, Art. 6, Rn. 1.
2 Miiller-Gugenberger C., 36 9dnmdo Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5.
Aufl,, Koln, 2011, § 5, Rn. 15; dgow. Satzger H., Internationales und Europdisches Strafrecht, Baden-
Baden, 5. Aufl,, 2011, § 11, Rn. 19.
Miiller-Gugenberger C., 3690xmdo Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5.
Aufl., Kéln, 2011, § 5, Rn. 16.
% 4mbos K., Internationales Strafrecht, 2. Aufl., Miinchen, §10, Rn. 73.
% Miiller-Gugenberger C., 36 90mm3n Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5.
Aufl.,, Kéln, 2011, § 5, Rn. 16; g36mboddmb gofmgmgddn a0dm39dnm 0dbs bbgs medcsego 3603-
369mmgabo 990, MmIgmoa(g asgmmgbols sbgbl g3mbmdognm Labbrol LadsGmomby(s, dogMs3
domon gobbomgs dm@b Bogzoyzebos o o6 Bamdmomagbl 83 LGs@nal absbl. dgagadmons oge-
Lobgmmo, dogomamo, Jgmobbdgds 3mEy0ol, GgimEabddmsb dMdmmal, 30dgMmsabads-
aenmdob dgbobgd — ©obsm. ob. Dannecker G. 369dmmdo  Wabnitz H. B., Janovsky T. (Hrsg.),
Handbuch des Wirtschafts- und Steuerstrafrechts, Miinchen, 2007, Kap. 2., Rn. 27 s 358wga0.
Miiller-Gugenberger C. 369b¢eda Miiller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5.
Aufl., Koln, 2011, § 5, Rn. 16.
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8. xodjomosbo, 93mbmdogamo bobberol bsdsGoocro s dobo Jbodgbyermds
0865990 mgy bsbgcrdfogmbsmgol 89mdsbool dsgsecromdy

4.2. 9366m 3533060 ©5 53mbm3n3yca Labbmab bsdsGmsma

9360mMbdFMbageb aobbbgzoggdom, g3cimzszdama obo LEENJG ML gs3mdmnbaty, dg3-
o0 YBMm 9@ 0 bodsmomgdoga badmsmadomss s gyMgoman, Moms 3mabobmb gogmagbs bg3-
@0 LobgdBogmgdol om0k s 5@ Fbmenme §3mbm30 M@ (Lobbmab) bodsGmomby.” g3Gmas-
963056980b 0@gs, GM3gmos 936m3o3d060b B0bs3mMdgmn nym, LEmG g §3mbmdognMa Moo-
960mdqd0b LobYnbgddy nym agMdbgdamoa. g3Em3nmo ab@gamsznob babyobaw nmgmagds 1951
Bgmb 394360m0 g36Gm30b Jgo6sbdoMobs ©s Bmmaowol gogMmasbgds.”®

1951 Benoob dmymemadamo 936m3s8 gobznmamgdol oo abs gobgmm, GmBgmas 303
MRGm 398 0693530580 ©5 LsdeMmmgd@ogo LobEgdgdolb esbmmgdsdo asdmobsge.” pmgo-
Lomgolb 936Mm393306M0b dmagato Lodmgdgom m3ndgbGns 2009 brmab 0939339630 dogmsdn dg-
Lymo mabodmbab bgmdgzMmmgds. ob g3em3mbbEo@n 300l 3Gmgg@ob Rsgemmbal dgdwga ngbos
bgmm8mBg@omo.”” Lobbmob LedsG@em®sb J0dsGMgds3dn m@abodmbal bymdg M mmgded 8603369-
m3560 Losbmggdo 3g3mo@sbs. sxbabndbagns, GmA Lobbmal Ladsmmama ymggmmgal Bggco Lo-
bgm3Bogmgdal LyzgMgbod @l gMm-gMom dmogem gadmbs@mgdsm 0mgmgdmes s dobdg 93-
m3o33060b 3m3398 90300 o6 3M(39mEIdMEs. g3Mm3e3d0Mmb o6 3Jmbos M@mgds, asdmg(ze
LobbEobLsdsGEMEadGHag0 Fobos@bob oM@ 03930.”" Md3s 936m o380k bog80sb6mdal Bgbob
dgbabgd bgmdg3@mmgdal (Gm3gemag mmabsdmbal bgmdg3mmgdol dgdsagbgmo bobamaos) 83-9
Fnbmds Lo@mo(300 MoEogom Mo dg(33oms ©d 53 MMasbnbds300L dngze Mg bLygHmgddo bob-
bmobbsdsGrnmgdMogo Jobssmbol ©oMgd@0ggd0b 458m(3930L NRmgds.” 93mbmBogy@o bobbmoal
Lodsmmmabomgal gobbsgmommgdom 3603369mmzsbos 39dmgan bygMmgda, GmM3maddys, 93Mm-
3939060 83-9 Iqbmob 306390 65Bnmowsb 30dm3wmanbay, 3gmdmas go3mabal dmbrgbs: Egcm-
0b30, JMONG(305, 33030l Ladnemgdgdal goysmdgds, 3MI3oy@gfnmo sbsdoymmds s
mEa060Dgdmo ©sbsdommmmds. a3, o) bogodm gobs, dgbsdmgdgmos oMgd@nggdal go-
dm(393s Lbgs dodoGoymgdgdoms(y. 83-5 3bemol dnbsbos, dodbodsmyGom dmbogl Bggca Lo-
bgm3Bogmagdal 396mBAgdmmal JsG8mbobo300 Dgdmeabobgmgdnm bggMmgdda.”

67

©obgMomgdom  g3em3gma  badsGmmolb  bggfo  Lobgmdbogmagdol  Lobbmolb  LodsGomombg
303mgbgdal dgbobgd ab. xodioMmnsbo 8., ggem3ma Ladstmamo s dabo gozmgbs boznmbaomey®
Lobbmab badstomsmbg, ,LodsMmmal gu@bama®, 1-2/2010, 240.

% Pechstein M 3698mwdo Streinz, R. (Hrsg.), EUV/EGV, Miinchen 2003, Art. 1 EUV, Rn. 1.

6 936m353d060b B568mImdab 0bGMMNSLmSb s 3ogdoMgdaom ob. Bieber/Epiney/Haag, Die Européische
Union, 9. Aufl.,, Baden-Baden 2011, §1 Rn. 14 o 3580ga0; sbg3g Gumsoge 4. (Fgwm), 93em3ma
LobbEmab bLedsGmaman, md. 2010, 6 s dgdwaan.

o) Ho@m3 RsgaMms g3dm3mo 3mbb@odmzoob 3Gmgd@n, ob. Streinz/Ohler/Herrmann, der Vertrag
von Lissabon zur Reform der EU, 3. Aufl., Miinchen 2010, 14 s 3g300ga0.

"' Hecker B., Europaisches Strafrecht, 3. Aufl., Heidelberg u.a., § 8, Rn. 2.

2 Satzger H., Internationales und Europaisches Strafrecht, 5. Aufl., Baden-Baden, 2011, § 9 Rn. 34.

& K0 350560 3., LobbeobbedsGmmgdmngn Jomdmbodaz00b 3mM33gGgbz0s g3MIm3o3d0Mal Logdns-
bmdal Bgbol dgbebgd bgmdgz@nmgdal 83-g dnbemal dobgogom, gu@b. ,domomdbsgnmgds ©o
3obmbo®, 3/2011, 103; Samozs 4. (Mgwm), 930m3mmo bobbmolb Lsdstmsmon, md. 2010, 110 oo
dgdmgan. 83-5 Igbmol momgdsbo ob. 369dmmdo  Famogs 4. (Mgw), g3em3gmo Lobbeob
LodoGmaeman, md. 2010, 120.
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35M©s 530bs, MYbos 5¢060dbmb g360m 303300l Logddnsbmdals Bgbab dgbabgd bgmdg3Emmy-
30l 83-g 3bemals 89-2 bobogma, Hm3mob 3gdzgmdomss 930m393306b dogze Lodmemagds, sa30-
mgdmdal 3g8mbzggzeda bLabberablbsdsGmnmadmogn dobssmbolb afMgd@nggdo asdmbzgb 03 bgg-
Gmgdd0, HmImgddog JoGIMbobs(300 s Lbgs 39J560D3gd0m 1339 asbbm@(30gmms.” BoaMod
60l o) o6 83-9 dgbmoal bogndggmby dgbedmgdgmo, 936m3o3d0M3s 3oMmsedam Lobbemalbbos-
oo gdmngn bo3obmbdwgdmm boddosbmds gobobmmzngmmb s 353mb3glb bn@dgdn, AHmAgem-
0o 3gbOmads b3 Lobgmdbogmgddn obgsg Lagommgdamm 0dbgdmes, MHmamty gb dosbs-
bgm3dbogmgdfngo bm@3gdals dgdmbggzedn begds? o3 gombgsl gomymagomo 3sbybo Mbws asg-
(39L. 83-9 39bea dadsErnmmos Fbmemme s IbmemeE 3563Mbads(300bs396. abag boydsmns da-
bodoma® LB ObEsMEBgdbdy. %gM brgds oMyl n30L gs8m(3gds g3cm3egdamal 8ogM, d9dwgy 30
dabo 033mgdgb@s(300 F0d 39bmMb3gdemmdadn, Moms 3sb Mgsmumo 3mddgwgdals doems dgndo-
6mb.”> mobedmbob bgmdg3Gymgdol bgmdmBgMom Bggn LobgmaBogmado kg jowgs 6 Bsb-
36 0by ML, HM3 ogdz0m FoEsbabymdbogmgdfng Lobbmob badsMmsmda doMmsdoma Romg-
300 394560b3gd0.

dobgmegee Bgzmn Lobgmdbogmagdol Lobbmoblbsdsmmnmadmog Lob@gdgdda Rstigzabogsb
dogbodsmuMa msegol dg303980bs, mabadmbolb bgmdgzGmgdoo 936m353306M0b badsMomgd-
03 B195mmdadn 3506(3 30hbrs obgma 3o 339990 Losbemggdo, HM3mgddg oyMEbmdnms(s dfn-
Mbagmb 1339 3gndmos s6s BoMBm M@ 03930, 303350 LoLbEALLIBsGMEgdMngn dobssmbobs
5 30MEsd0Mn dmddgogdol domoal 3dmbg @owagbnmgdgdo godmbzglb. gb bosbmg g3mbmdn 3ncn
Lobbeob badsMomoal bggdmb gbgds, 39Mdme, 936m 35330600 Logdnsbmdals Bgbob dgbabgd byem-
39369mgdols 325-9 3qbmb — memmonmdgdmsb dGdmms.”® gl dgbmo s30mgdMmgdl 6936 bo-
bgm3Bogmgdl 936m303d060L Bobssmdoga dndsmmmmn mammomnmdgdol bobssmdoga ass@o-
b dgbodsdnbo mMBabdngds g8gd@MMo s(330L YOGNMB3gmboymas. 83 dnbmal dggm Mgosd-
(30590, 930Ma59MM056960L dgbobgd bgmdgzMmgdalb 280-5 dgbmol 3g-4 bobamdo oG e306
96965, ™3 LobgmdBogmgdal doge gobo@omgdgm mmboldngdgddn o ngmobbdgdmms Lob-
bmob LadsMmso,”” oa@sed 325-9 dbendo 535Dy LoydaeMo o6 sMab, Bo(3 08sb aMmobbdmdl, Gm3
936035330606 ao9bbbs gbs, 3Mb3FMgB Mmoo o3 bggmmadn Lobbemabbsdsmmmgdmagn Jabss@bal
6980L30gM0 5JG0 a0dmb39L." 0a039 Fgodmads 0mdgol Lodsgm LggMmb Mgammogdedys. 93-
39330600 Lodgmbs ©s 3oMmadgb@L dgmdmoasm, ggcmzogdamals bogdosbmdal Bgbol dgbabgd
bgmdg3emmgdals 33 3bmnsb godm3nbamyg, 30589Mmb mbabdngdgda badsgm bgzgHmadn 6936
LobgmdBogmgdl dmGals YEmagMmmdgdal gobemmMdsggdmewm. 53 dnbemdn sGbowss bamdasta nds-
by, O™ 53 mMbBabdngdgdda Labbeal Lodsmmamn o6 FmasdMgds. sy 8mddge g3MmasgHmas-
6930 Jgbobgd bgmdg @ymgdsdo (3. 133) 3o 585Dy Jocmomgds agm asjgmgdamo.”’

74

K00 35M0560 3., LobberobbedsMmmgdmngn Jomdmbodaz00b 3M33gG b0 g3MIm3o330Mal Logdns-
bmdal Bgbol dgbebgd bgmdgzMnmgdal 83-g dmbemal dobgogom, gu@b. ,domomdbsgnmgds ©o
3o6mba*, 3/2011, 105.

" Hecker B., Europiisches Strafrecht, 3. Aufl., Heidelberg u.a., 2010, § 8, Rn. 37.

" Bemsge 8. (Mow), 936Gm3mmo bobbmolb bsdsMmsmo, . 2010, 126.

” ©3b3M0mgdom dzgm LbadoMmmmgdog dpamBsmgmdsbmab s 3o330Mgdam ob. Ambos K.,
Internationales Strafrecht, 2. Aufl., Miinchen 2008, § 11, Rn. 8.

Satzger H., Internationales und Européisches Strafrecht, 5. Aufl., Baden-Baden, 2011, § 8, Rn. 24.

» 0d33, 25.
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8. xodjomosbo, 93mbmdogamo bobberol bsdsGoocro s dobo Jbodgbyermds
0865990 mgy bsbgcrdfogmbsmgol 89mdsbool dsgsecromdy

mam@ 3 3690030, mobadmbolb bymdgimnmgds 360d369mm3eb ao3mabsl sbogbl msbs-
39060m39 93MbmB0znE bobbmob Ladsmmamdy, gsbbsgmmEgdom gb gbgds 3oMzgem Moada 636
Lobgm3bogmgdl, omd(ze Mmegba 27 Bz babgmdBogmadn gMmnsbo doamds Rbpgds 3o 339-
Mo @geod@&gdob dodstom, gb mogobmagom aogmgbsl dmabogbl Lbgs Labgmadbogmgddys, dom
dmEob LodoMmggmmdys. bogomggmm dmemm Bemgdos sg@oymem (300mmdlb, smsbmmamgl
936035330606 3mm@03M-bsdsmmmgdmngn mzombasdmabom. ol gg@mzegdamal Lodgbdmdmm
3mo@ngol ghom-gMon oG oo bggfns, sd0@mas dob dmdsgamdn 3myBg3b dbasgbo bosbegg-
30l gomgamabbobgds.

mabadmbals bgmdg3emagdol domado dgbgmedwgs 93MmasgMcmnsbgdal 6936 babgmadbo-
3BMgdL 3dmboom Ladamgds, WO HNMSbsIIMMBmmMdoL bagndggmby godmygEom babbemal-
Lodofmmgdmogo dnbosmbol Romhmasmabyszg@nmagdgda. hochmasmsbygg@nmagdgdo 3mJdgogdals
domoom dgazndmos 0Mgd@n3gdLb dgzeammo, 564 bagnfm ogm Bsmo dos 396mB3gdmmdsda
083@3836@)0(300.80 93006380360 Lobbemal LadsGmnmolb mgombsbdabom, 360d369emmgabas, do-
asmoma@, 2001 Bmob RomPmassbyszg@omgds gmal gemgm@gdol dgbebgd,?' 2003 Bmoal Ro-
Bmasobygg@omgds 39Gdm bgd@m@do dmbyogol Jgbobgd® s by 358ga. 58 BsGBmaswobsg-
&omgdgdol bagndggmby go33gmo (33eomgdgdo dgz00 bgzmo Lobgmdbogmgdal bobbral
LodsFmeals doBmESnggmboao.% 0gobamzgal, 1339 d0a brpgds RsMAmaswsbyzg@omgdgdol
353m(3935. obddmbal bgmdgzMmagdom bbgs Ladommmgdfngo Mgommds o@as, doaMed godm-
(39990 5@ gd0 domal nbsGRxbgdL.

93Mb6mB80gn@ Lobbemal LodsGmamdg g3cmgagdomal badsMomal gogmgbal 3093 gFmo
3ohg969d9m0s demsb3g@& o bm@mdgdol sMbgdmds Lobbmal Ladsmmal doEmESnggmboao.M
3bgogbo bnM3gdo obgomom (36500l 08 J3gwgdsl, Gm3gmos smbgMamoas bbgs bm@mdsdn, o3
dgdmbgg35380 g3eim3o3damnl oagbomagdada. 530l 3oMan dogamamas gg@dsbaoals by@mbamabs s
LedmAbIsMgdemm Logbgdolb 3mmgdbol 58-g dsMsegMogn. dob Jabggnm Lad Bemodwg megabyymg-
30l 00 339mo 9b Fumo©o KoMods gdyMmgds 0dsb, 30b3 osMMZg3L g3MmasgMmnsbgdals dogmn
030 ©©aqg60mgdgo0l Immbmzgbgdl. ggmamagogmo sbobgmgdgdol dgbobgd 306mbols 144-9 3o-
o330l 89-2 53Bs30(3 AbassLb Bomomgdol Fgo305L.% @s0bxgds ob, 306(3 936 ™3o33060b 2006
Brob oagboemgdsl Nr. 510/2006* ©35MM393L 8 saMofmmmo 3MmEy 00l BsM3mdmdal ag-
Maf3x0m sLObgmMgdsl dmEMmE@ o g53moygbgdl.

5. 93mbm3an a0 babbmab Lyds@amab dmgswa 656agma

93M06m3n 3o Lobbmob LadsMomob L3g30R0300 3odmIENbatyg, 49M3sbym oMoy
0@ geo@Mado 53 dodsmmmgdol goMamgddn gemdsbgmabogsb godmymegb 93mbmdnncin
Lobbeob LodsGmnmalb dmgasw s 3gMdm Bobamgdl, dombgegsw 0dabs, Gm3 ob bobbmob Lsdsm-

80 SE@r359 8. (Fgm), 936m3mma bLobbmob bedsGmsmon, md. 2010, 14.

' 0dgg, 433; ABL L 182, 5.7.2001, 1.

 0dgg, 409; ABL. L 192, 31.7.2003, 54.

8 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 3, Rn. 28.

8 0d3g, 33.

8 dgo0. Safferling C., Internationales Strafrecht, Heidelberg u.a., 2011, § 11, Rn. 60.
8 ABI L 93,31.3.2006, 12.
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ool dg3saqbgmo babomos. gb godm3nbsmgmdl 0jowsb, Gm3 g3mbm3doznmo sbsdsmmgdn
350 3399mbBomom g56Lbgsag9dm Boamdsl bagnmmgdl, 300Mg gb Lbzs gmnddgdob dgdmbgg-
3590 bgds.

93Mb6m3803n60 Lobbmob bodsMomol Dmaswn bsboema gbgds abgm bogombgdl, MmamEgdo-
(399 33M0mB0bssm3gamdals gsd8mdmn3bzgmo goc93mgdgdo, dg(30m3s, 5653mMbsbomgmds s
S3bEMmgdmmds, Lobgngdo s sbg 3g8mga. agM3sbonl Lobbmoal Lsdsmomal 3mogdbol § 34
96935 doMombabosmdmgamdal gs3m3Moasbzgm 930Gl o‘geomabmmbob.w 93Mbm3o 3o
Lobbeob LadsGmnmabomgol gosdbyzg@os ob 3mdgb@n, honabs myy 56 30Mds gbs o9y ab ggm-
bm3ogmo sbsdsymo 30nMgbo sm30mgdemmdal dpgmdstgmdadn, Mams dob gosegmhnbs,
dogomomo, bodymdsm sgomagdo s dggbadhmbgdobs Bomdmadol xbdombomgds. ond (3o,
396356000 Labadsmmm 3@ ngs 0b@gMgbos dggabgdal MHmb 13g@qb dgdmbggszsada y3amos-
&gbmdal obgm 3mmagd@on® 0bGgMgbgdlb sboggdl, Mmammgda(zes aofMgdmb o330, KobIMmg-
mmds s sby dgdmaa. 930@ms(3 d3gdgmmns Mybos (3 3MmMEYJ300L 3gbaMhybgdol d0bbom
35Mgdmb odabdyMmgds. 88 dgdmbzgzedn ©obsbgdymoa LodsGmmadmogo boggomg Nucm 3bnd-
369mm3060s, 30006 aoaMmhgbomn s 30l 3obybabdggdmmdsaz 30N aLo > 30mmgdemmdal
208m 396 25dmoMo(3b93s.%

(3 899b9ds Lab](3098L, gobbsgnMEgdoo LonbBgMmgbms amFowoyma 30Mgdals 3abmbal-
3393mmdal bsgombo gg@3sbyem badsMmsamdn. gabogm 306gddy g3mbmBognEa bobosmab wo-
bodoymagdolb Rogbol dgdmbggzedn 3G (3gmmgds ob Labxgmgda, HMImgdog Lobbemal Lodsm-
ool 3megdbdos 3mgdymo, 046985 gb Moz30LYRBMgdal 53390, Mmoo RIMNTs, bagddnsbm-
dob s3Mdsomgs o9y bbgs. ogMomonm 30690msb dodsmmgdsdn 3o 396M3s64mn Lobbmal LadsMos-
0 GMO0(309)md© 56 (36mdl domo Lobbmoblsdsmmmgdmogo 3sLyboldggdemmdals bs jombl. ovy-
Moogmo 306gdo 3mddggdgb domn mMasbmgdol s bomdmdsagbmgdals dgdzgmdom ©s o3
aboo 0dgbgb 4dgm- o dFMOMboMnobmdal, s808m3s(z omdzgdgmoas dsma Lobbmoblbodsm-
omgd@o30 3b0m ©obxs.2? LobbmobbsdoMmmgd@og Lsbg0s30 Rowgdymos §390gd0b bm(so-
SEM-900 3960 aobo 3ozbomds s 8nbo go8mygbgds 309 m056930L 56 dobo bagMome Mosbsds-
gm 693609300 308sMm sDAEL JoMasgL.”’ 4963s6mo bobbmob bsdsGomal o8 &Gs@oz0mo
300gm3n@sb g53m3enbaty, anfMoanmo 3omMgdal 3sbmbalbdggdmmdal Lsgzombo bywgds sdo-
Bob@Mozonmo Ladsmmmab gbom, 39Mdme, s5@3nbob@Msoznmm Ladsmamusmmgggoms dgbabgd
396mbab 30-g oMmogmogom. gb oMol agMdsbyma 396mbdademmdal (396@ om0 beMds nno-
om0 306930b bsbg(30mBo@gdsbosb ©s3o3306930m.”" 8obo 39339mdom gbsdmgdgmos oK S-
©0809L 0gMoEomo 3060 b Fobmsb gomsbadMgdaman doMmms gogMmnsbgds 1 domombsdwyg 93-
b mEgbmdom, o dobds gMo-gMmds bgmddmgebgmads Bonnbs obsdoyman ob goms(3mas,
3ol dggasmsz MmMaobobs(3003 donmm bamagdgmo ob ¢bws dogmm ab. smbsebadbagos al,

" Duttge G. 369dmmdo Dolling/Duttge/Riossner (Hrsg.), Gesamtes Strafrecht, 2. Aufl.,, Baden-Baden, 2011,
§ 34, Rn. 1 o 353ga0.

8 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen 2011, § 7, Rn. 3; Tiedemann K., Wirtschaftsstrafrecht

Allgemeiner Teil, 3. Aufl., K6ln 2010, Rn. 193.

Quante A., Sanktionsmoglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M.,

2005, 96.

90 Jescheck/Weigend, Lehrbuch des Strafrechts, Allgemeiner Teil, 5. Aufl., Berlin, 2006, 227.

' Quante A., Sanktionsmoglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M.,
2005, 26.
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3 § 30 o6 4360L @sdm30009d9em 93500a896mmdsb. 0b 83mdgmEgds dbmmme ©s6sdsxymal sb
2005(30M30b Bogbob Jgdmbgg3080, GBmBmgdacz bbgs bm@dgddos dm393xmo.”

39635699mo Ladsmmama ¢d3z9dL sbg3g gobLszmMEgdom 8dndy Jgdmbzgszgddn nnMoammo
306930l 0330053000, dogomomsm, 09 dobo bagddnsbmdal 30bbgda Bobssmdwgamdsdo dmwmal
Lobbeob badsMomol 396mb3gdmmdsbmab ob 3mMbLE G EIYM BabHogmsb, dogad Lobgnab
qb babg bs3madom godmnygbgds, 30bonab bszdomo Gommmas dabo gadmygbgdolol 3Gm3mE (30¢)-
mmdal 360630300 ©LdYMgds. goMms 8dabs, baddg gbgds ¢odcsga Lodmdom saomal ©s3oM-
3350, ®o(3 dgndmgds Hm3gmndg LaBsM3mb o 3g0@s305L 80’)3333[).93

(39390 bm@3gd0b gl Im3mg dodmboemgs 1hg9693L, o9 Go@m3 033mg3L g39c3sbyma
LodoMmomgdMogo ™MoBgMGNGs 93mbmdngnco Lobbmalb badsMomal bmgsw bobamlb sdmezo-
©qdmo. 09 domnsbo bobbmmab badsGmmabasmazal banb@gmgbmes bm&mBal 3m33madLbyma dggs-
Lgdd S 3osbamnDdYds, g3mMbmBngn@a Lobbmolb Ladsmmmobamgal gosdbzg@ns ab (3omzgymo
dm3396@9d0, Hm3mgdo(z §3Mmbm3nzob bygMmbomsbss 30330630 s b3g0R03NEM (3MEbIL s Jow-
amdab bogo®mgdab.

6. 33mbm3n 3o babbmab bsdsGomab 396dm 636aema

93Mb6m3803n60 Labbmob badsMomob 3gHdm babomn o6 dgdmogemamagds dbmeme 03 obs-
dogmagdom, Bmdmgdaz Lobbmob bedsGmmol 3megdbdos dmzgdmmo. gg@3sbmmn 306mb3wgd-
mmds, bobbmob Lodsomolb 3mgdbolb asms, (36mdL g.6. ©s858gdoc Labbmob LadsGomsomb,
obgy L3y NG 356mMbBydL, MmMBmgddas dm3gdnmos L3gnsmyMo obsdoymado s nbnbags
B39mmgdcog @obromdal 9439809d56gd056. dgbodoedabow, g3mbmdogn@a Lobbemal Lodsm-
ool 3gMdm Bsbomo yzgms 3omgsbl dmaze3b. mgds@ozol dobgognm g3mbmaazn&a bobbrab
Lodamomal 3gHdm Bobomo gbgds dgdmga LygHmgdL: Lagsmm Lagnbsbbm bggmmadn Rswgboemo
bsdogmado, gmal gomgm@gds, bLadsbizm s Lasdbmzgzm Lygmmdo Rsgbomo sbsdsymy-
30, 3OmEyJ300L Gombogongssns, 06&qgMbg@3dsbodmma309d0 s o.d.

396dm 6sBoemdo y3gmoedy 3030 (39madnmo ©gmod@gdos memmommds @5 asxmsebags,’
3ogM33 Lonb@gMabms sbgzg ob gmod@gdo, HmBmagdaz babssmdmgamdsedn dmmnsb Lagsmgm

4

93Mbm3B03E HmogMmomdsms dgbobgd 306mbmsb. gb 306mbo g9&M3sbnsda 1961 Bgmb 046s Jomg-
3o o s gamomgdl gqgmdsbamo Lobsmdmgdol YHM0 MMMl LadmgemasMgommab. gMomo
dbMog, gb 396mbo sGgammomgdl bLogogmm 3mma@ozslb, dgmeg dbng 3o gbgds bagstgm 3meon-
&0g3ob o 93LobnMgds 03 gddomamgdals o330L, Moz 3ogHmb o) g3cm3ogdocol Gofamgddo
07465 3o gdmmo 335 019y 03 Lo 3oNbMeb s 3ogdoMgdam. 83 3obmbol § 35-0b Mobsbds, & Bemsedwy
®030bnxmgdal om 3390 96 Fmowo KoMnds 93¢ cgds 0dsl, 3063 gogmmb mdadmmgdals Lod-
gmb o6 g369m 3533060l 80gm go8m(393¢ema Lobg309d0b dgbMmmgdsl dgmBemal bgmb. gobbs gmom-
M9d0m gb gbgds 9.6. mM3sg0 ©56036xmgdal (3GmEed0d, HMImol godmygbgdss dgbedmgdyg-
m0s MHmameg badmdomsdm, sbgzg LadbgM™ ©sbndbYMadom) 56 LadbgLMm MMy 300l Mbg-

92 Wittig P., Wirtschaftsstrafrecht, 2. Aufl., Miinchen, 2011, § 12 Rn. 3.

% Quante A., Sanktionsmoglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M.,
2005, 100.

% Tiedemann K., Wirtschaftsstrafrecht Besonderer Teil, 3. Aufl., Miinchen, 2011, 1.
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doogm 30bmegdsl gddomammamgdyma dbofmnbasmagnl. dogsmomsm, gb gbgds oGsbabomgal
350339990 3OmEnd(300b Jobmadsl. dsmdy, 936MmMmasgHm0sbgdolb oagbamgdom, s3Mdsmaes
560l agdnmo. o 3Gm@nJ300b B0bmogds 3o0b(5 3mbogds, 35d0b oagds dgbsedsdabo 3amg-
3ab bobbmobbsdsBomgdmogo 3sbmbobdggdmmdob™ bszombo.

7. @3b 336>

9306m30 3160 Lobbmmob badsGmnmab gb dm 3mg dodmbaemgs agM3sbools Jogsmomdg bommow
30900093L LodsFmmmab 83 bgygmmb oG momnMmdadg. 93mbm3ngn® bygMmbmab s 3e3d0cg-
do @obsdaymado 33080396 Joamdsbs s gsd3mygmazelb Lagommgdl, s30&mdsy MM
Jofomm onMoomm modg@s@madoi ©onbymb 83 dadsmmmmgdoo dydomds, Babssmdoga
dgdmbzgzedn LadoMmggmm g3emm3al 8sbdGednm dndwnbatyg od@o® LodgbogHm Loddnsbmdsls
93Mb6m3803n60 Labbrob badsGomol bggmmda 8baMb 396 od03b s 396 aob(393Lb gBgIE YO 3o-
Lybl 08 godmbggz90Ddy, HMImob babsdgz Lobbmol LodsMmamo @obsdaymgdol sbsemn gm@Ig-
30 Bom3mMAmMbal godm asb.

% Tiedemann K., Wirtschaftsstrafrecht Besonderer Teil, 3. Aufl., Miinchen, 2011, § 3, Rn. 75.
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339639 33LITNO*
0G00I B3I GIG0b bobyeroo
39barmz98 6569589856 boxstrim ddsmaggemnmdols
Bomz9em0 30dmd3930b Y3005 8y 656K0bydeem

bSw9640.

065 3em0 3MHoemo
0gP0R0IE0 Fo7IBEIBb @500,

69 HMTL OLAEITIBL I0MN30L 3I6IXIIEEN LOXIAM LIAISMEHOL
LOJ3NO6MB3NL 3dIIXM3ILIB3I3N? MO VMOINIMOIMBID LOZIGAITLY R
J01035L 3M&NOL IMN30L 3I6IXIIESNOL 3I0MLNAN?

1.3g9bs35mn

m3Esdggfmg bowinby dmmodozn®, 93mbmdngned o bmosma® LygMmgddo LEMsgn
(330539800 babosmgds. sboma dgbadmgdmmdgdal, as3mbgzgzgdobs s sbamn LobEGgdgdals
Gomms, Mm300m sbamo 3MHmMdmgdgda(s 3o 3o3mgbol sbgbl bogsMm sdnbabGMmafMgdals gobgomes-
9500 36m(39Lbg. 39360 J3999bs (300mmMABL, ©33330MML s YDHNb39mymb YRGm 3g&0 ©g-
3m3MoG oo aMgdnmgdgdo s 3M0b(3039d0. 98 yzgmoxcnl dgmgasw bogsmm s0d0bob@Mo-
960b bgdBmEab LEEONIG LS s 3Mm39Ldn 3g&n 3obmbabdagdmmmdabs s asdF30Mzommdals
30656@ 05 043bgds. Lagsmm Lyd@mMda YBOM gmonFo aocgdmb 394369, bLogstm dmbsedbaoby-
9m0m30L (39300 038 BgLgdolb 3obbobdrgMmoms s (3300, 1) Mo NYBES 53909Mb S MmamE «b-
5 dmng3696, gMomd > (30emgdgmos. 33980m@ aobbodEgMME 3mmo@n3zsoLs s 3Om390NMgdl
Logofm 5008060LGMs(300L Jogs s gadyg Ibamgms ImMab @ 39mgbo YHMNgMNMdgdol dgbomha-
bgds dgdemons. bagemm 3mbadbabamgms (3930 8 bagscm bgd@mEal dogm Lo gmomota dmabe-
b@gdol 306megdals abs dmdomadqgoms (3bmzegdsdg 360d3bgmm3zob ao3mabol sbrgbl.

dobgoogoe 0dabs, MM gmogs gommm ©obinbool 0gdss, 30bbsnmmgdom dmemm Modwg-
6039 Bemals g063s3mmdad0, Lagsmm Lyd@m@mdn ab bosbemg 850b(s o6 oFal. Logsm dmbodboby-
900 900396 J(3935D9 M3nLoMgdLy s 3Mb396EM0Mgdsdy dmogmmdgdal dbMowab 36y (39-

13

©q68m 3bomdabes s ¢bygz9@& 0 068 gMgLoL gsdm, 1970-0560 Emgdl ,g0m030b sobmgmmo®’ gbmes.
Logamm byd@mMdn gmognEn gocg3mb 99436506 s bogsm ImbadbabyGgms gmogyco J39-
30b 9DONB39mYMRoLmsh ©s393d0Mgd0m bymabyamgdgdolb 3mdngds 3Domdsd, bagstm swodo-

bobGMoMmgoal ,9539d@00bmdals (Efficiency), g3mbmdagtmdobs (Economy) o g5gdéncmdal

* ob9y-0bs s 3300960l 93060l Mo(30mm 8936090 gdsms YbaggMmbnd gl bagMomm Ladsgab@mm
3OmaModnlb —bogsm ddotmggmmdal — dogab@co
Kernaghan K., Dwivedi O.P., Ethics in the public service: comparative perspective, Brussels 1983, 1.
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(Effectiveness) 630bs &Mommansdn“? dgmobyg ,E“-b — goozob (Ethics) — o858 930 asdmobgos. 59
6536M3als dmoagato daDobos 0dal Bggb69ds, MM gongs Logsmm Lgd@meMab gobzomsemgdado ao-
5364398 MMl sLAmgdL, sbggg, MGMIss ol sbg 360d3bgmmzgebo s Mmam®m bgdm4dgogdl
90030L 3969%396&0 LagsMm Lgd@mEal g Im3LobyMgdoms aobgzody.

030bomzgal, ®m3 g563bsdbmzMmm, o Mmam® dgadmgds goonco Jig30b Mganmomgds s
oGmIds gmogob 3969%dgb@0 obg 8603369mmgzaba, 3oMggm Mogdon, 1bos 35b33sGGmM™ gmo ol
6o — sl 60dbagl gmn3nEo Ji3g3e o Mo 3Mab ab oM gdymgdgdo, HmImgday boagHoms yzg-
s LogsMm Lgd@mEabomgob. bnMow gmoznca J3939 3MONG0LS @S 0BG gMHgbms 3Mbgmad@b
13933060985, Jobgsegae 0dobs, HmI 83 bsocmbgdol gobbomgs domnsb 360d3bgmmgsbos, of-
LadMAL Lagemm BmbadbobaMgms Fngf smosfgdnmao bbgs 3603369mmgebo mafmgdemgdgdoa,
Amdmgdaz googne gocMg3mb §db0sb. abobo 3mGYP(300Ls S 0bGgMgLms 3Mbymadd ol msoga-
36 5(30mgdob bymdgb bgmb. 93 mafmgdymagdoms gobbadmgMs s 083madgb@o30s bbgsmsbbges
939996090 Lbgaabbzsggzamam brgds. Bmgogmo J39ysbsdn, Gmammonzss 53gMnzolb dggMomgdaemo
3858930, 53LEMomns, sbomo bgmobwns s Lb3gdo,? sGLYdMAL J3930L 3megdbo, GmBgmo(s
3603369mm396 gm03m6 oMgdnmgdgdlb geho od@dn yMob maglb. bbgs J394b693L, Mbamgmal,
be@go@ool o brnmggbool MgLdwmdmo ol Bbasgbsw,” bogomm 3mbodbobymgms gonzmeo Jig-
30b doGomoo mofmgdnmagdgdo s LEIbIMEGon 033madgbBoMmgdmmn s Mgayymomgdymo
0d30 39b6mboo Logomm Ladbabymal dgbabgd, dgbadsdabo LEGGMIGNHgdal dobgogoom. Ladsm-
039e0md bogomm 3mbadbabymgoms Ladmdom gomgdmdn gmozol bm@m3gdalb ©abgMazal «3o6sb-
3690 g bs s0MhRns. gb 0dsb 60dbogl, M3 LadsMmnggmmb Lagsmm bgd@mAL (30m3g 9980 — Ji39-
300 3megdbo o6 543L. LadsMoggmm 08 ben@3gdal 033 gdgb@G o300l sbgbl, Mmdmgday ,Logs-
e LE3LAbYENL Igbobgd® LogoBmggmmb 3o6mbol dgbodsednbow, 396mbgdmmdomas o gbo-
0. §394690L dmEal s@bgdmma gb 3Msgemygmmazaba bbgamds 08 xedfsogn 3o ©s ob-
GME0nmo gog@mEomas gs3mbzgmmon, Mm3mgdoy gmngol 3969%396@0bs s Jnmosbaw gmn 3ol
35630006935y dbgblb gogmabsol. yzgmedy 8603369mmzsbas Lmznomy®-g3mbmannGo o
3mmo@03nio Bog@mMgdo, MmAmados J399sboms 3MomMmo@g@gdol, s@dnbobGmMafgdals 3ym-
Gcabs s GMo©n30580L 35630050 gdsdg bgdmddgmgdl. Logstm sd0babEMmomgdsda s@bg-
dmdL gx3cm dgbgxgnmo &ndab LobGgdobzgb aomMmadagaman sbama Gammes. gb Lol gds sbwgbl
3dm3b3smgdgmbdg mG0gb@nmgdama 39mdm bgd@mmMab gdgdrgdmymo 36(0b(303580L 033 gdgb-
Bo(300L, Moms ogbdstmb Logomm bgd@mmL, Im3bdsMgdgmms s sbamoa G gdbmemmangdols do-
3ot mxncmm Imgbomo, m3gFe@nmmo s s gabegl. 3 65dHMIdn gobbamymoas, o Hmam
b99mJ39098L gb 3Mab3039d0 Lagemm Lgd@mEMdo gmogalb gobzomamgdsdy s Mo MHmEb sbfw-
9396 0bobo 53 3Gm(39Ldo.

qo030b doMgamemogdgmo 396mbdwgdmmdal aobbomgsedog bonbdgmgbms gabomdfmma nds-
by, 09y M5 J0doMmgds s 393306005 badaMmambes s gmogob dmMab. b3nc dg8mbggzeda gongabe
5 LadsGomnmolb bmMmIdgdan gMmdsbgommsb dnMmEss ©s3o3d0Mgdmo. Ladstmmamn sMgagmo-
90L 03 Logombgdl, Em3madbs gmngs 396 dmaza3L, s oMndom. gb 0dsl 60dboglb, Hm3 abnba

> Menzel D. C., Ethics Management in Public Organizations, What, Why, and How? in: Cooper T.L. (Editor),

Handbook of Administrative Ethics, 2™ edition, New York, 2000, 355, 356.
Palidauskaite J., Codes of Conduct for Public servants in Eastern and Central European Countries, 1,
<http://www.oecd.org/dataoecd/17/32/35521438.pdf>, [24.10.2011].
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8 09bgeos, s Gl sl yengdl goro 0l d9bgxdgbso bsxstm bygsmmols bsgdosbedols
8339xm39b96500? B 3H00gH0Mdss bsdsHosenls @ goozsls dmmol d9b9xd9bg0b j30bocr?

960356900b 53b9896. M33gboEs(3 LadoMmama 56 sMganmomgdl dmango bsombl, Gm3mg-
30(3 901030085 35bLodEgOMmO, gb dgndmgds Bohbgmm ndbgl gMo-gMm 80bgbaw ndabmgal, Hm3
39043650 J(3930L 3m@ggLgdo @s 3obMb3gdemmdadn gmagzm Lo gombos 3mdbgbfnggdgmo odm-
13009390 53900. LIZoMMOMBS S G0 ol FmEnl sMLgdyma gb Jodsmgds hggba dmdsgsaman
3L gmmdal baboeo ngbgds Im (39349 bodGIMIdn.

9L Bof 33930 96 93ndbgds 93300y dmba(39393L; (30 3MLYdMEL Medgbndg dndmbom-
39, 3m3bagdnmo g3mbmdogncn 0obsddMmmammdobs s gs63005Mgdal mEMasbnbszoal (d53-
©amddo — OECD) 8096, googob asbgomomgdol 36migbdn OECD-ob g3996930b (3mbabs o
36574&0g30b dgbobgd. 83 6odMm3dn gobgomsmgdamo dbxgmmds gbifMogogmo (smbgfoma) bo-
Loomab 0dbgds, 306500056 goozab 3gbg%896@0b bgzgMmda Lbgosabbgs 43996980l gsdmzmnmgds-
09 390056090l 8gommEom 30bgmBdmgs6gmgdm. o3 bggmmdobalb gobobadbmamgds, Ms sGal goro-
39 @ Bmame dgndmos bagstim bgd@mmb Lbgoabbzs nbb@M3gb@nbs s 394560b3nl godmyg-
bgdom, obgmgdabs, Hmammgdoses LsgmmMmEobszom mMasbmgdn, 43930L gmegdLbgdo, dmba@m-
0ban s BMybobadmmamsdgda, dobo gugd@&nMo s gugd@nsbo Mganmoamgds. gb og3zgbdatg-
3> ogoanbmm, o Mmam® D58mddgmgdl gmozob 8969%3gb@0 Logsmm s@3nbab@Mmamgdals
39bbmE(309mmgdal 3ondxmdgbgdodg o MoGmass bLogstm bgd@mMabomgol sbg 360d369mm3s6o,
Lo 30 MEZB0Bs(3098d0 3653009MMb s dN(335L gongMFa gomgdm.

2. @5 360l gon3s?

2.1. bogs6im 3030bab@MmaMmgdal ,39b3356G M MaMmgdymgdgda™ —
A5 360l gon3s?

60 560l go0ge? gbes dmagatn gombgs, Mmdgmaz Bob bEMgAL Abggmmdol bmaswaw gomo-
30b 8969%396@0b, Jobo Bmmal @s 03l Igbobgd, o9y BmamE D98mddggdl ob LogsMm s@dnbal-
GM0mgdal gobbmM(309madabes s Logsmm dmdbabymgdsms gobg30Ddy. Lagsmm 5dnbob@ Mo g-
30l gdgdgdemMo 3M0b(303gdabs s oMgdnmgdgdal aobbodmgmal gomgdy doemasb goga-
985 90030l 3563568 gds s dob dgbobgd by gmmds. gomngs — gbss ,moMgdnmgdgdo s o3 wo-
A9dmgdgdom bomagdmmds 6g30L30geH 3mbE9JLE30 .S gb 6036s3L 88 oMmgdmmgdsms ©s Jm-
o 360630300 3GoJG0gmm 308mygbgdabs o ggb30mbamgdsl bogstm bgd@m®mdn.” doa-
53 M5 30l ob oMgdymgdgdo, HBmImgda(y bogsmm dmbsdbobyMgms gmo 3o dmddgogdabs
©5 4393003006 Lomsbom 30mmdgdL J360bL? gb mamgdamgdgdo dgadmgds nymb GMomn(30gd0,
R39mmgdgda, dmGsmama LEbsME9d0, n@gemgdo, MHmImgdog Fobgmmaw 360l doRbgyemo
36 JoMBM (39 39mm0 306mM36980bomgal, 868390 dmgmn bobmgasmmgdobmgabs(s. gb waMgda-
93930 306Hm3679398L Labmasmgdsdn LEmMow s doMmmgdmman dmddgogdsbs s dmd3g39d0
MBymdL bgmb, 30Mm3zbgdsms doMmgdam 3mJdgmgdgdl 3o 3mboGancn dgmgagdo 5943L o 3mbo-
&one Dgaeszmabol sbogbl Lodmasmgdady. gb @aMmgdnmgdgdo s 30MHM3gbgdoms doMmgdamo

> OECD, Public Management Policy Brief No 7, Building Public Trust: Ethics measures in OECD countries,

September 2000, 2, <http://www.oecd.org/dataoecd/60/43/1899427.pdf>, [24.10.2011].
Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A. (Editor), Ethics in
Public Service for the New Millennium, Burlington, 2000, 217, 218.

0d3o-

6

244



bsdsmorenols gambscro Ne 1, 2012

43930 bogomm Lgd@mAab ymggmeemon® (3bm3zMgdsdo Nbos gsdmabs@mb. gb ogbdsmgds dsb
Logomm 3mbadLabMgms s babmgsmgdabmgol mos, godggomgamy, 35@0ombaba ©s Labom ao-
98mb d94365d0. gb 3Mog@ogmmo god8mbs@mmads bagsmm byd@m@mdn gmonzob ©s33300Mdoms
©d a3obgnmamgdom dnnmbggs. googs dmaseglb 03 3M0b(30358L, LESbIME L s MaMgdmemg-
398, Bm3magdo(z 3obbadrgMagl, o9y Mo sMob doMmmgdmmo s Mo — 33560, gb gbdomgds bogos-
e Imbadbabyggdlb dommgdamoa sMhg3bal 4039098530 s bogsmm 3mababymgdal gobggabab
3o@0mbobo gosby3g@nmgdgdol omgdol gabom Lamsbsm s JogzgMdmgdgem Im3yMmmdado.
sbgmn s6hg3560 Logscm Lyd@m@dn godggzoMmgarmmdal, donzgMdmgdmmdal, 953948 056mdabs s
Logomm 06@gaMa(300L 3oMb@nMgdal ob s30mgdgmo babsdommdss, HmMIgmds(3 mog0@sb b-
05 5335(30mmb 068 9Mgbms 3Mbymngd@o, 3MOMR(305 @s bbgs sMogmngnmo J(393900, MmImgda(s
865 FoMG™M gm0l bm@mBgdl, 808 Lodsmmmagdmoag bgbmngbss sMmzg3L.

90035 356035618 9ds, Mmam (3 Bbesdgb@cn mamgdymgdgdo s ,,J(3930L LGSbLIMEGgd0,
™3 gd0(3 J3930L LobdaM9L 50a96L“.8 nbobo Logsmm JmbsdbsobaMgomomgal sds@gd0m Rot-
hmgdl 00 9696. Logsm 3mbadbabymggdl ¢bos gbdmmgm doma, Hmam(z Lodmasmgdols dma-
LabnEgdal, 1m360d36gmm3z6gLbo AmEo, GM3gmbeg 3oLybabdggdmmdol domama batabbo dm-
0d3b. ,0b58gMm39 ©gdm e nsdn Logstm Lodboby@mdn 3mdomdal gMm-gFma s@bgdoma do-
bobosmgdgmon s mgabgds, 0bgzg Mmam s 3mmo@ 0o goMgdmb gmo ydmogmgbo gmgdgbdo,
bogomm sbg56M0dzomgdmgdol 0(396@0M9355“.7 gl (3080@° Logsm bgd@mmda Logsmm dm-
LodbobyA g dmdomdal 860336gmmdal 403m 3390b. bagsmm 3abybobdagdmmdal bomabbals bEy-
moE gosbamndgds bogemm Lgd@mML ©gdm GG ommo 3M0b(303580Ld S LEVbIME AL vb-
639mymzdLs s 3MEo@03mo LGsdomMMdabs s 3mboGanma 3mmo@ozgmo gamgdml go-
56@0Mgdadn gbdomgds. Logsmm dmboedbabymg Logmmetn 0b@gMgbgdom 3o o6 wbos bym-
3dm3obgmmdogl, osdgm Labmgsmgdal 068 gMgLgdol dgbadsdnbo ¢Mbws dmddgwgdmglb wo
Lodmasm Loggmgl Mbws Jdbowgl, Moz Labmasomgdsdn DMEAL bagsmm bpmdsb s bgdmJdg-
0L 56 oM™ dabs mgomadggddyg, sGedg bogstm Lgd@mMdgwss. gb ob dmagmgbo 3odg-
B0s, Mol g98m(3 43996900 bagsmm Lyd@m@mdn gmnzob asbgnmsmgdobmzal moMmgdemadsms gob-
LodEgMabe s LGB ENDYdSL (300mmME4b.

%391d930qdmcn afgdemgdgdol asbbodmgms s goobMmgds o6 5ol Lszdamobo ndobso-
30b, ™3 googs IMdomdal 3Gm39L30 Lomsbsme 0dbglb MDENB3gmymgama. s9zomadgmoas
obggg bogomm 3mbadLabaMmgms 80gM o3 MaMgdnmgdadolb aso36mdngFmadol NdENbggmymes. o,
o6 3 Jmbgl (3m©bs, 6036s3L, 56 0(3MEYg, HMmam& Ybos 0dmJdgom asbbbzsggdam, 4obbsznmmg-
0o 30 — 3mbgmod@n® Lodus3090da. Logsmm bgd@mEmabomzgal gdgdwgdmydn maMgdammg-
3980L g56badM3M3g LabomEbmme 360336mmM3zob0s, goobywgl Lagsmm dmbadbabamgms
30b000mgdols 3Gmdmads. Moz oM YYbes oymb, gmngolb bmMm3gdobs s moMgdynmagdgdol (3mbs
Lo 38560LO o6 3M0b, MoEadb 83 oM gdmadsms bystimgdo dbmmme gobscmmgds s &Mgbabggdn
396 046935, 568390 MRobo s GMHown(30980(3 M6ws 0gmb.'? su30mgdgmas 030l (3m©bs, o Hm-

OECD, Public Management Policy Brief No 7, Building Public Trust: Ethics measures in OECD countries,
September 2000, 2, <http://www.oecd.org/dataoecd/60/43/1899427.pdf>, [24.10.2011].

Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A.(Editor), Ethics in Public
Service for the New Millennium, Burlington, 2000, 224, 225.

Chapman R.A., Ethics in Public Service, in: Chapman R.A.(Editor), Ethics in Public Service, Edinburgh,
1993, 168.
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8 09bgeos, s Gl sl yengdl goro 0l d9bgxdgbso bsxstm bygsmmols bsgdosbedols
8339xm39b96500? B 3H00gH0Mdss bsdsHosenls @ goozsls dmmol d9b9xd9bg0b j30bocr?

ame bos 0gbglb 3@ n3do god8mygbgdmo gb mafMgdmmgdgdo, Goasb bgdabdngfa 439ybal-
030b Logstm Lgd@mEal gongs 8 MMgdymadgdol LogsMm dmbadbabaMgms bLodndom gocgdm-
do 360g@03me g38mzmabol 60dbagl.

5MbgomdL IMsgsomo babgbbzomds 03 moMgdymgdgdabs, Mmdmgdars bogs®m dmbadbobymg-
by obgbl gogmgbsl, 3063 bagstm Lgd@mMMab gmogobmeb yzgms 56 oMol ©s3o3d0Mgd4mo;
Logomm bLgg@mGabomgol 360d3bgmmzebo MaMgdnmgdgdal Rsdmmgms gMmggama LofMogmgs.
h396 3bg39emmdodn Nbrs dogommm GMa©n(30900, 3Mm0EG03MH0 356 gdm ©s s@3nbobEMaMgdals
3N@GMs, GmImgdos Lbgoobbgs 4394bobomgal bbgowsbbgs 3Gom&ng gl Jdbob. dogsmoms,
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